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THE HOW’BLE SERVICE_J')RTBUNAL KHYBER 

* PflKHTTTWKHWA. PESHAWAR,.

_ P/2023 .SS'S'£-

Petition. No._^

1. The Chief Minister,
Khyber Pakhtunkhwa, Peshawar,

2. The Chief Secretary,
Govt of Khyber Pakhtunkhwa Peshawar.

3. The Secretary,
Industries, Commerce,
Minerals Development,
Labour & Technical Education
Department, Khyber Pakhtunkhwa, Peshawar.

4. The Director General,
Mines & Minerals,
Khyber Pakhtunkhwa, Peshawar.

...Petitioners
VERSUS

1. Muhammad Akbar Khan 

Ex-Deputy Director,
Mines Ss Minerals Department, ,
Khyber Pakhtunkhwa, Peshawar through his legal heirs.

2. Farzana Shah (daughter)

3. Asad Akbar (Son)

4. Saad Akbar (Son)
. ..Respondents

U/S 12(2) CIVIL PROCEDURE CODE 1908,PETITION
SETTING ASIDE THE JUDGMENT / ORDER DATED 

OF THIS HON’BUE TRIBUNAL IN SERVICE
FOR
14.09.2021
APPEAL NO.983/2004 ON THE GROUND THAT—SAME

ANDTHROUGH FRAUDHAS BEEN OBTAINED 

MISREPRESENTATION OF FACTS AND ALSO ON THE
THIS HON’BLE TRIBUNAL HAD NOPREMISE THAT 

JURISDICTION TO ENTERTAIN THE APPEAL.



; ^
i- ' . 'y respectfully sheweth.r

The deceased Muhammad Akbar was Deputy Directoi in

Minerals o^Department of Khyber
1

Mines andthe
Pakhtunkhwa Peshawar and for his involvement in a

of corrupt and . corrupt practice wascriminal ease
arrested by the NAB authorities. At the conclusion of

the trial, he was found guilty and consequently was 

convicted and sentenced to rigorous imprisonment for
fine of Rs 25,65,000/- Thetwo years and also to pay a

assailed his conviction and sentence in, anconvict
appeal before the Peshawar High Court which 

dismissed, however, the amount of fine was reduced to

was

one million,

That the respondent impugned his conviction and 

before the Hon’ble Supreme Court in the
2.

sentence
criminal petition for leave to appeal which was allowed

by the apex court and resultantly his conviction was set 

aside and he was acquitted accordingly

That it is worth mentioning that for his conviction, the 

respondent was proceeded against by the department 

under the: then Removal from Service Order and was 

dismissed from service by the department vide order 

dated 04.09.2004 which he had challenged before this 

Hon’ble Tribunal in service appeal No.983/2004. The 

aforesaid appeal was allowed vide judgment dated 

14.09.2021 against the petitioners filed CPLA which is 

pending adjudication before the Hon ble Supreme Court.

3.

aggrieved of the aforesaidThat the , petitioners are 

order/judgment of this Hon’ble Tribunal for its being
4.

obtained through fraud and misrepresentation of the
on the ground that thisrespondent"/employee and also



o 3
Hon’ble Tribunal had no jurisdiction to entertain the 

ppeal, hence, this application under section 

12(2) CPC for setting the impugned judgment on the

following grounds amongst oth“ers;

J
T

service a

GROUNDS,

liable to be set 

the ground that 

4 of the Civil Servant Act, 1973,

1. That the impugned judgment/order is

aside under section 12(2) CPC on

according to Section
civil servant, who feels himself aggrieved of some 

action of the department can approach the
only a 

order or
Service ,Tribunal for the redressal of his grievance

worth stating that 

appeal, the 

as such

against the order or action. It is 

during the pendency of the 

respondent-employee had breathed his last and

service

his appeal had stood abated where after this Hon ble 

Tribunal had no jurisdiction to further proceed with the

matter.

2. That the Judgment/Order dated 14.09.2021 (impugned 

herein) is bad in law and facts both hence untenable.

3. That That the Judgment/Order dated 14.09.2021 of this 

Hon'ble Tribunal was obtained through fraudulent
and misrepresentation, hence liable to bemeans 

recalled.

4. That the impugned Judgment/Order dated '14.09.2021 

is contrary to law and facts and same has been passed 

withdut taking into account the true facts of the case. 

Hence liable to be set aside.



/

/ It is therefore very humbly prayed that 

acceptance of this pet it'/c-n-
tition, the Judgment/Order dated 14-09-2021 may 

kindly be set aside U/S 12(2) fcPC as the same was 

obtained by misrepresentation and fraud.. ■

on
'

Petitioners

Through

Dated^:. 07-08.2023

\

Cmef Secretary, 
Khyber

The 
Govt of 
Pakhtunkhwa, 
Peshawar.

The Chief Minuter, 
Khyber Pakhtunkhwa 
Peshawar.

ThThe Secretary,
Minerals Development, 
Department, 
Pakhtunkhwa,

Mines & Minerals, 
Khyber Pakhtunkhwa, 
Peshawar.

Khyber

Peshawar.
SECRETARY 

to Gevt of l^yber Pakhtunkhwa 
Minerals Dev; Oeptt;
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BEFORE THE SERVICE TRIBUNAL, PESHAWAR.

I

Execution Petition No.608/2022

Saad Akbar Petitioner.

VERSUS

Government of Khyber Pakhtunkhwa & Others Respondents.

AFIDA VIT

I, Said Muhammad Superintendent (Litigation) BS-17 of Directorate General Mines and 

Minerals do hereby solemnly affirm and declare that the contents of the accompanying petition 12(2) is correct 
to ihebesi ofmy knowledge and belief and.that nothing has been concealed from this Honorable Court.

I

Ol’PONEiyi^S

Superintendent (Litigation) 
For Director Genera!
Mines & Minerals 

Khyber Pakhtunkhwa, PeshawarI
1 7 1 0 1 8 5 3 1 4 5 4 - '• 3

Cell No.0306-5680362 ' '• ".T •
SiVi;'.'.'--'’

*
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BEFORt, the NWFp S /EnviCE TIUBUNAE PESHAWAR

/
SERVICE APPEAJ. No, ^^3 /2004

LX,.. n:z2^
(D TJU>n^r £Lji 
^ /hate/ ^5^

5(rns
tSLi Pa^'- 6

Vide. OK^'iUeXc/^/ /i,-o^2£ia).
....................AppellanL ^ w r-

Mohammad Akbar Khan S/O 
Shah Jehan Khan,
Ex-Deputy Director,
Miner^ Dej^artmeot,
NV^. Peshawar 
R/ORNo 173. Street 6 
Sector-Jl, Phase-2, 
Hayatabad, Pesliawar.....

Versus
1. The Chief Minister 

NWFP.
■ Chief hdinistcr’s House, 

P&shawar.

The Chief Secretary, 
Govt of NWFP,
Civil Secretariat, 
Peshawar.

2.

t
•3. The Secretary,

Industries, Commerce,
Mineral Development,
Labour & Technical Education 
Department, NWFP, 
Peshawar.

m* •
m

4. The Director General, 
Mines & Mineral, 
NWfP, Peshawar.....

a Ot,
.Respondents✓

SERVICE APPEAL UNDER SECTION 10 OF TOE 

NWFP REMOVAL FROM SERVICE (SPECIAL 

POWERS) ORDINANCE, 2Q00 AGAINST THE .STEP; r
N

I
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^iEORETHE_KHY'<■,,

;'ServiGe.Appeai:iVo.983/2004.

Dateof Institution 
^^ate of Decision

•■ &y^r . vki 0 ^
iA ..v.\ c:-...

1 • '-'

■" ; . 01-12.2004.
•• • ,14,09.2021

;
;\ ;;

■' ■) Mohammad Akbar

Director, Mineral D, 

Street No.6, Sector-Ji,

tKhan S/O Shah Jehan -Khan Ex- Den n

Phase-2, Hayatabad, Peshawar. , ' "

■ . (Appeliant)

!

■ k.
I ■'!
I'. -1

1-ymms I.-.,

i’
k
•i.s House,.
i..
['.A

r..• (Respondents) .r.
I';

Artahf) ?"" Mar^^at S
Arbab Saiful (famal, .. 
Advocates

AsifMasoodAliShati '
Deputy D/str/ct Attorney

p'

For Appellant.

- . f'O'' Respondents:
is ;■

iCHAIRMAN 
- , ■ member (J) ;■

sz3\iijDGMPN7
■‘■“.','‘">.1,•*</.■

S22INA_R£HIM^ 

respondent Departm 

Deputy Director 

rase Vide . Reference 

convicted by the 

against the

suspended the

Court •

Appeliant

ent. At the
."as the employee of the

relevant time, he 

Mineral when he
was holding thepost of

.!)■

t"a^lmplicated in a NAB
'^0.6/2002 a result of which, he was ■Accountability Court, 

conviction before 

sentence of

Peshawar. He 

■the

filed appeal ' 

which 

the Appellate

said'
Appellate Court

payment of fine and as th,

jurisdictionhaying, nowas
to suspend the

sentence of

ii
iliSIjBpwT.P™?'!
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imprisonment, therefore, he'filed.I writ, petition in the'.High Court 

which-was allowed and he was released on, bail.'Show '
A'

cause was
& served.upon the appellaht and He^vas awarded major penalty

dismissal .from service.
of<• /m

He filed departmental appeal and a ■ 

representation before the. Governor' but none of these petitions 

disposed- of within the statutory period, therefore,

a wereII
instant serviceI appeal was filed.

IH
We;have heard Saadullah Khan Marwat Advocate appearing on. 

behalf of appellant and Asif Masood Ali-Shah' learned Deputy 

AttorneyJor the respondents, and have gone through the

the proceedings of the case in minute particulars. ■

2..:g
If- Districti:

; f-j
record and

(! i
If i

w
■«

3. Learned counsel for appellant contended 

died during pendency of the instant

B5
that the appellant

•service appeal 'and that the
11 matter in.issue relates'to the survival of the right to

death of a civil servant, He submitted that appeal of decedent 

matter relating to

sue following the

K' I on a

: F some terms and conditions of service wasi;

‘i
undoubtedly pending before this Tribunal at the time of his death anrf " 

his legal heirs had filed

1
I:-

an application for bringing on .record, legal 

heirs of the appellant in the instant service appeal.'This application ' 

• seeking impieadment

i
ir I
ii of all the legal heirs of the appellant has already 

been allowed by this Tribunal, .he, therefore,'contended that the
iP ::

ai

appellant was not treated in accordance with lawapd rules and'they 

yiplation of Artide-4 & 25 of Constitution of Islamic Republic 

of- Pakistan, 19,73. He submitted that the appellant 

the NAB case by the august Supreme

I .acted in

^Ji was acquitted in.
rn

Court of Pakistan and in this14 ;ik:|
i-'

regard, judgment.of the .august Court dated ,13.6.2019
was produced'4

fc i-t
Ur::li l;:

Ml 1mm...
L
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f I and is-placed on file vide which appeal was allowed, conviction and

sentence of the appellant was set-aside and he was acquitted of the 

charge-by extending .the benefit oP-doubt to him-. He submitted that 

the departmental proceedings were initiated only on the basis of 

criminal charge which was not subsequently proved and resulted in 

acquittal, therefore, the impugned order is without lav/ful authority 

and not sustainable. Reliance was placed on R.LD 2003 187; 2015' 

P.LC (C.S) 1442 and. 2006 S.G.M.R 1287.

■

;:
t

;

I

if

Conversely learned Deputy.- District Attorney submitted that

appellant was holding the post Of Deputy Director Minerals in the

Directorate pt Mines & Minerals, and was arrested by the NAB

authorities. He was awarded the punishment to undergo rigorous

imprisonment for two years and pay fine of Rs.2,565,000/-. He

contended that proper show cause notice was served upon appellant

and that.on receipt of the reply of the show cause, the competent

authority after considering the charges and evidence on record, held
/

the appellant guilty of the charges of corruption against him and 

awarded major penalty of dismissal from semce w.e.f 22.04.2004 i.e. ‘ 

the date of decision of the National Accountability Court U/S 3 of the
r

N.W.F.P Removal From Service (Special Powers) Ordinance, 2000 and 

that the appellant was treated in accordance with law and rules.

4.

T

;}

5. From the record, it is evident that Muhammad Akbar Khan, 

appellant was holding the post of. Deputy Director Mineral in the Mines 

& Minerals Department Khyber Pakhtunkhwa. He was arrested by the 

nab authorities on 27.07.2002. He was tried, by Accountability Court 

in connection with Reference No.6 of. 2002 and vide judgment dated

I

1 . 5is:*.k .:'.V-.
I

i?:c

JIT'....
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f • 22.04.2004, he 'wasm•; . convicted for an-offence _U/S 9 read with Section-!•
“ ■'f o«ln.„ce,

.
is)>

Jl A.pay a fine of Rs.
2,565,000/-.. It .^as .also o^ered. that the

amounts in his bank ''/•a. • accounts/ ■'

“■« « «. ™, „ „
be- adjusted towards the fine: The

and sentence

'/I

••

appellant challenged his 

before the High Court through an
conviction

appeal which waspartly allowed, his conviction
recorded by the -Trial Court 

of imprisonment was
was upheld 

reduced to the period of
and his sentence

i-^prisonment already undergone by him. 

however, upheld
^e- High Court' had, 

passed against 'the 

the august Supreme
and Vide judgment of the august supreme court Of

appellant was

the remaining sentences

appellant He, thereforp 'erore, filed appeal before
Court of Pakistan

Pakistan dated 13.06.2019,
acquitted of the charge by

extending the benefit Of doubt to hi

issued
’ ■ ■ ^ PS'- record, show'cause

was
under the Khyber Pakhtunkhwa

Removal From.Sei^ice (Special 

and as the appellant had been convicted
Powers) Ordinance, 2000

and sentenced by
court of Law to imprisonment

and fine on the 

order of dismissal was passed b
^ charges of corruption, theref

“nipetent authority in view

3A of the Khyber 

Powers) Ordinance, 2000 and he

convirtion by the court of Law.

ore,
ythe -

of ciause(a) of Subsection-(2) of Section- 

Pakhtunkhwa Removal
From Service (Special 

service w.e.fthewas dismissed from
date of his

‘bat the departmenta,
proceedings were 

charge in view, of the Clause(a)'
only on the basis of criminal
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Of SubsecHon-(2) of Sectlon-SA of the- Khyber Pakhtunkhwa Removal 

From ..Service-.(Special'' Powers) Ordinance^ 

subsequentty-proved and resultgmmacgmttai: It has been held by the 

superior fora that all the acquittals-are certainly honorable, 

be no

r
*M

.. /

2000 which was not .i
i.

i
!r

■ There can
acquittal which may be said to:be dishonorable. Involvement of 

the appellant in the'criminal

had been- dismissed ■ from

:■

; case was the only ground on which he 

service and the said ground had

his acquittal, made him re- 

emerge as fit and proper person entitled him" to continue with his

I
:>

subsequently disappeared, therefore.
■■

E-l 'I
service.f:

r- ■ .

7. For what has been ■ discussed 

appeal.in hand merits acceptance.
above, we consider, that the 

It is, therefore, allowed as prayed
t '

■f' a for.
miI r 8. Before parting, we deem itii necessary to expound for removal^ 

operative part of the judgment that 

appellant during pendency of appeal, his 

posthumous reinstatement into service will be ordered and he will be" 

I treated-to have died during service. Parties are left to bear their 

costs. File be consigned to the record room.

\ of difficulties in giving effect to 

due to; death of the1:!
I

I IfI s :
y.' .

mfi own
JI 1

fW'f i.
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14.09.2021
■■I

Sa1 r
• /Y

(Rozjria fehman) 
Memb^ (j)

(Ahmad Sultan Tareen) 
: ■'..•..Chairman . , ,m .'j -.f Nil

K.'S
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Most Immediate/ Court matters
Government of 

Khyber Pakhtunkhwa 

Minerals Development Department

/)
!■

/,
No.SO(E)/MDD/2-17/Retirement/2023 
Dated Peshawar. 23.05.2023

To
The Secretary to.
Govt, of Khyber Palvhtunkhwa, 
Establishment Department.

Subject: • EXECUTION PE rmON NO.608/2022 IN SERVICE APPEAL NO.983/2004
ITTLED MUHAMAMD AKBAR KHAN GANDAPUR V/S GOVERNMENT
OF KHYBER PAIOJTUNICHWA.

Dear Sir,

I am directed to state that a summary to Chief Minister Khyber Pakhtunkhwa in 

the subject case regarding implementation of the judgment of the Hon’ble Service Tribunal in 

Service Appeal No. 983/2004 was moved on 02.05.2023 for approval, which on one hand is still 

awaited; vvhiie on the other hand, the Service Tribunal, vide order sheet dated 08.05.2023 

(copy enclosed), has given last opportunity for submitting the implementation report in the 

otheiwise on failure, the salaries of all the respondents would be stopped. The next hearing date in 

the instant case is 09.06.2023.

case

2. • In view of the above. 1 am, therefore, directed to requested that the Section 

concerned iii Establishment Department may be directed to process the case summary for its early 

appj-ovai by the Chief Minister, being competent authority, so that implementation report could be 

presented before the court on the above hearing date, please.

Yours faithfully,

//____

Section Officer (Estt:)
Ends; As Above.
Endst; No & Date even;

/
/

Copy is forwarded to the:
..A 1. Section Officer (O&M) for similar necessary action.

P.S to Principal Secretary to Chief Minister, Khyber Pakhtunkhwa for information, please. 
3. P.S to Secretary, Minerals Development Department.

Assistant Director (Admin) Directorate General of Mines & Minerals w.r.t your letter 
No.l0174/DGMM/Admin: EP No.608/2022 dated 15,05.2023, with the directions 
pursue the case being court matter.

2:

to

A 0\^
re

/

Sectioi/Officer (Estt:)/'C: //

V
/P
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Government of Khyber Pakhtunkhwa 

Minerals Development Department

SUMMARY FOR CHIEF MINISTER KHYBER PAKHTUNKHWA

W II-. . 'v-

'■i

Subject: - EXECUTION PETITION N0.608/2Q22 IN SERVICE APPEAL 
NO.983/2004 TITLED MUHAMMAD AKBAR KHAN GANDAPUR V/S 

^ -Oq. GOVERNMENT OF KHYBER PAKHTUNKHWA.

^ I j On the charges of corruption and corrupt practices one Muhammad Akbar

1 Khan (Late), Ex-Deputy Director Minerals (BS-18), Directorate General of Mines & Minerals,

^ 2 1 : was arrested by the National Accountability Bureau (NAB) on 24.07.2002 (Annex-I), and 

was trialed in the Accountability Court No.Ol Peshawar. The Trial Court imposed him penalty 

of imprisonment for 02-years as well as a fine of Rs.2564266/- vide judgment dated 

i S 22.0-^.2004 (Annex-Ii).

5
: o B

It is added that in light of above penalties, a Departmental proceeding was 

also initiated against the above named late officer and a major penalty of Dismissal from 

Service was imposed upon him by the Competent-Authority vide order dated 04.09.2004 

(Annex-in).

2.-

<f
0
0

3. It may also be added that the above named late penalized officer had 

challenged the decision of Accountability Court No.Ol Peshawar as well as decision of 

Departmental proceeding in the different courts of law, details given in the below mention 

table;-

Cc-
t

r-
I

L
’ll •

c s.# NATURE OF DECISION TAKEN BY THE COURT 
CONCERNED

NAME OF THE COURT IN WHICH 
DECISION CHALLENGED

1. i. Rigorous imprisonment 02-years
ii, Fine of Rs.2564266/-

(by the Accountability Court No.Ol Peshawar 
reflected at Annex-II above)_______________ _

Peshawar High Court Peshawar upheld the conviction 
arid fine imposed by the Trial Court and sentence of 
imprisonment was reduced to the period of 
imprisonment already undergone f Annex-IV)_______
Supreme Court of Pakistan decided to extend the, 
benefit of doubt to the appellant. The conviction and 
sentenced of the appellant are set-aside and he is 
acquitted of the charge by extending the benefit of 
doubt to. him (Annex-V). ______________■,
Departmental proceeding i.e. major penalty of 
Dismissal from Sen/ice by the Competent Authority 
(reflected at Annex-Ill above)___________ .
Khyber Pakhtunkhwa Service Tribunal through its
judgment dated 14.09.2021 decided that due to death 
of ; the appellant during pendency of appeal, his 
posthumous reinstatement into service will be ordered 
and he will be treated to have died during service 
(Annex-VI) 

Peshawar High Court, Peshawar'

2. Supreme Court of Pakistan.c
3.

4. Khyber Pakhtunkhwa Service Tribunal 
in the year 2004.

5. CPLA against the decision of 
Tribunal has been filed / 
Department which can’
(Annex-VII) /

^rvlce 
ly the 

1% seeri at

t

CamScanner



/?
•4. Pursuance to. the Khyber Pakhtunkhwa Service Tribunal decision dated 

H.09.2021 and subsequent hearing upon Execution Petition
A'/.V •

held on 22.03.2023
(Annex-Vin),.last opportunity was given to the Departrhent for implementation report 

case was taken up with the Law Department for advice/ opinion. The Law Department 

advised that the judgment of the Khyber Pakhtunkhwa Service Tribunal may be conditionally 

implemented i.e. subject to the final decision of the Supreme Court of Pakistan with further

W-"V ■

the{

addition. that Administrative Department may endeavor to obtain stay/suspension order of 

the impugned judgment from the august Supreme Court of Pakistan vide (Annex-IX & X . 

respectively). So .far obtaining stay/ suspension is concerned in the case, the requisite 

application through advocate-on-record has already been submitted in the Supreme Court of 

Pakistan, which already shown at Annex-VII.

5. In light of the above, the Chief Minister Khyber Pakhtunkhwa in Terms of 
Rule-4(l)(a) of the Khyber Pakhtunkhwa (Appointment, Promotion & Transfer) Rules,

c""‘ .

1989,
being the Competent Authority, is requested to accord approval to implement the decision of 

the Khyber Pakhtunkhwa Service Tribunal conditionally i.e. subject to the final decision of 

the Suprerhe Court of Pakistan. ,

6. ■ Approval of'the Chief Minister, Khyber Pakhtunkhwa i llcited, please.

y
(Hameed Ullah Shah)

Secretary Minerals Dev; Department

Minister^for Minerals Development Department, 
Khyber/PakhtunkhwaL-’.

Chief Secretary, 
Khyber Pakhtunkhwa

Chief Minister 
Khyber Pakhtunkhwa.

?:
CaraScanner



Summary for Chief Minister. Khyber Pakhlunkluva moved by Minernis j fj
ncvclopmoiu Dcparimcm regarding implcmcrnalion of the Khyber PaklitunkhWa Scr\'icc '

. TribiinalJudgnient elated 19-04-2021 has been examined... /

8. Penalty of imprisonment for 02 years as well as fine of Rs. 2564266/- was
imposed upon Muhammad Akbar Kiian (late), Ex-Deputy Director Minerals (BS-I8) of 
Dircclorale General of Mines & Minerals on account of corruption by the Accountability Court 
No.l, I eSHnwhr (Anncx-11). Subsequently, departmental proceedings were initiated against the 
accused officer and a major penalty of “Dismissal from Service” was imposed upon him by the 
competent authority (Annex-Ill).

9. Tlie accused officer challenged the decision of Accountability Court as well as 
departmental proceedings. The ICIiyber Pakhtunkhwa Service Tribunal vide its judgment dated 
14-09-2021, decided that due to death of the appellant during pendency of appeal, his 
poslluimoiis reinstatement into service is ordered and he will be treated to have died during 
service (Anncx-VI). The Administrative Department filed CPLA against (he said judgment 
(Annex-VII),, however, the Tribunal upon hearing of the Execution Petition vide order sheet 
dated 22-03-2023 granted last opportunity to the Department to implement the judgment in letter 
& spirit and submit proper implementation report on the next date i.c 08-05-2023, failing which 
coercive measures will be taken (Annc\-VIM).

Consequently, the Administrative Department took up the case with Law 
Department for advicc/opinion which advised that the judgment of the Tribunal may be 
conditionally implemented i.e subject to final decision of the Supreme Court of Pakistan with 
further addition that the Administrative Department may endeavor to obtain stay/suspension 
order of the impugned judgment from the august Supreme Court of Pakistan (Annex-X) 
fhereforc, in order to implement decision of tfie Tribunal, the Administrative Department vide
Pm-a-S ante has requested to accord approval for issuance of conditional notification in respect 
of the accused officer.

V

. e

10.

11. In view of the opinion of Law Department at (Annex-X), proposal of the 
Administrative Department contained in Para-5 of the Summary may be submitted for 
appropriate orders of the Hon'ble Chief Minister, Khyber Pakhtunkhwa.

r

(Akhtar SaiSed Turk) 
Secretary Establishment 

10 May, 2023f^J’^vKhyberPakhtunkhwaChief Secret
/

a. P( I't (

-1 f 7 (f! >o yO .
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SUMMARY FOR CHIEF MINISTER KHYBER PAKHTUNKHWA

Subject: - EXECUTION PETITION NO.608/2022 IN SERVICE APPEAL NO.983/2004
TITLED MUHAMAMP AKBAR KHAN GANDAPUR V/S GOVERNMENT OF
KHYBER PAKHTUNKHWA.
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L>vw. Parliamentary Affairs Sl

Human Rights PKPARTivfFNT

yyM.
I- m■ r SUBJECT: RyXUTION PETITION NO. 608/2022 IN SERVICE APPEAL NO. 

^3/2004 TITLED MUHAMMAD AKBAR KHAN OANHAPIIR V/S
GOVERNMENT OF KHYDER PAKHTDNKHWA.
^5:-
Reference Para-12 of the Summary;

1
18. . The instant case has been examined. The view of Advocate General, Khyber 

Pakhtunkhwa may be perused at Para-16 of tlie Summary. Law Department is 
of the view that it would be appropriate that the Administrative Department 
may approach the Law Officer in Khyber Pakhtunkhwa Service Tribunal to file 
an objection petition in terms of section 47 of the Code of Civil Procedure, 
1908 (Annex: “XIII”) on the principle laid down by the Supreme Court of 
Pakistan in the judgments (Annex: “XI” and “XII”), which-provides the right 

. of appeal to a civil servant and there is no provision in the Khyber 
Pakhtunkhwa Service Tribunal Act, 1974 to provide any remedy to the 

- successor-in-interest of the civil servant.

. r
■i..

(ShagI;™ naVeed)
SECRETARY LAW

CHIEF SECRETARY
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ji \T-! OFFICE OF ADVOCATE GENERAL. KHYBER PAKHTUNKHWA,

•. ..w PESHAWAR
OQ ‘=’<risLm /2023dated Peshawar, the

Address; High Court Building, Peshawar. Exchange No, 9213833
Fax No. 091-9210270

/AGNo

•»
Tel. No. 091-9210119

As per latest view of Supreme Court of Pakistan returned in a case titled as 
Azra Bibi Versus General Manager, Personnel (CPO), Pakistan Railways 
HP, Lahore reported in 2023 SCMR 46, the Hon’able Supreme Court has 
settled the law on the subject wherein, inter alia, it has been held that:

There is no scope or prospect for filing any appeal before the Service 
Tribunal under section 4 of the Service Tribunals Act, 1973 other than 
by the civil servant himself, and the law does not permit the legal heirs 
to knock on the doors of the Service Tribunal after the death of the said 
civil servant. .

22.

Any relief which is personal to the deceased civil servant cannot be 
granted after his death but the Service Tribunal after taking into 
consideration the facts and circumstances of each case separately and to 
alleviate the miseries of the bereaved family, may continue the pending 
appeal only to examine and decide whether any monetary relief such as 
lawful pending dues are payable or if any lawful claim lodged by the 
civil servant in his life time which is subject matter of appeal in which 
cause of action survives despite his death including pensionary benefits, 
gratuity or provident fund etc. if permissible and applicable under the 
law and rules to the deceased. However, the facts of the present 
quite distinguishable and the Tribunal could not entertain the appeal 
which was originally filed by the widow herself after the death of civil 
servant and it was not a case of impleading the legal heirs in any pending 
appeal to ensure the payment of full and final settlement of dues. 
Petition for leave to appeal was dismissed and leave was refused^

f

case are

(

^ ji .etuMeA-^

a/mirjave^^-
Ad^^ocate-Geheral, 

^rTakhtunkhwa 
Peshawar.

Khyb

Secretary Law
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' 2023 SCMR46

l^iprcme Court of Pakistani 
c Vvv;> P'^ent; SardarTariq Masood, Amin-ud-Din Khan and Muhammad Ali Mazhar, JJ

i '
aZRA BIBI—Petitioncr 
Versus

GENERAL MANAGER, PERSONNEL (CPO), PAKISTAN RAILWAVS HQ, LAHORE and others—Respondents 
Civil Petition No. 2628 of 2019. decided on 10th October, 2022.

(Against (he judgment dated 27.05.2019 passed by Federal Service Tribunal, Islamabad in Appeal No. 2054(R_)CS/'20I8)

Civil Servants Act (LXXl of.l973)—

-—S. 2(b)—Service Tribunals Act (LXX of 1973), Ss. 2(a) & 4—Appeal filed by legal heirs of deceased civil servant— 
Maintainability—Perusal of Civil Serx'ants Act, 1973 and Service Tribunals Act, 1973 showed that there is no scope or prospect for 
filing any appeal before the Service Tribunal other than by the civil serv-ant himself, and the law does not permit the legal heirs to 
knock on the doors of the Service Tribunal after the death of the said civil servant—Any relief which is personal .to the deceased 
civil serv-anl cannot be granted after his death but the Service Tribunal after taking into consideration the facts and circumstances of 
each case separately and to alleviate the miseries of the bereaved family, may continue the pending appeal only to examine and 
decide whether any monetary relief such as lawful pending dues are payable or if any lawful claim lodged by the civil servant in his 
life time which is subject matter of appeal in which cause of action survives despite his death including pensionary benefits, gratuity 
or provident fund etc., if permissible and applicable under the law and rules to the deceased.

Record showed that the deceased civil servant died on 30.07.2017, and the first application-^represenlation was moved before 
the department by his widow/petiiioner on 21.05.2018, which was obviously after the demise of her husband. Nothing was placed 
on record to show that the deceased, ever challenged his regularization with immediate effect, rather than from the date of his initial 
appointment- The claim of regularization, rightly or wrongly, from the date of initial appointment was a cause of action that could 
only be agitated by the deceased in his lifetime, but no such claim or legal proceedings were set into motion by him which showed 
that the deceased was satisfied and not interested in lodging any such claim and after his death.

There is no scope or prospect for filing any appeal before the Service Tribunal under section 4 of the Service Tribunals Act. 
1973 other than by the civil servant himself, arid the law does not permit the legal heirs to knock on the doors of the Service 
Tribunal after the death of the said civil servant.

In the present case had the appeal been filed by the deceased and during its pendency he passed away, then subject to the 
' Tribunal first deciding the question whether the cause of action did survive despite death, the widow/petiiioner could have moved 

the application for impleadment in the Tribunal as if the Tribunal had not become functus officio.

Any relief which is personal to the deceased civil servant cannot be granted after his death but the Service Tribunal after 
taking into consideration the facts and circumstances of each case separately and to alleviate the miseries of the bereaved familv. 
may continue the pending appeal only to examine and decide whether any monetary relief such as lawful pending dues are pavable 
or if any lawful claim-lodged by the civil servant in his life time which is subject matter of appeal in which cause of action survives 
despite his death including pensionary benefits, gratuity or provident fund etc. if permissible and applicable under the law and rules 
to the deceased. However, the facts of the present case are quite distinguishable and the Tribunal could not entenain the appeal 
which was originally filed by the widow herself after ihe death of civil servant and it w as not a case of impleading the legal heirs in 
any pending appeal to ensure the payment of full and final settlement of dues. Petition for leave to appeal was dismissed and leave 

r. -was refused.

Muhammad Sharif Janjua, Advocatc-on-Record for Petitioner along with .\lrs: .Azra Bibi in person. 
Nemo for the Respondents.

Dale of hearing: 1,0th October, 2022.

JUDGME.NT

MUHAMMAD ALI MA7.HAR, J.—This Civil. Petition for leave to appeal is brought to challenge the judgment passed by 
the learned Federal Service Tribunal. Islamabad ("Tribunal") on 27.05.2019 in Service Appeal No.2054(R)CS'2018. whereby the 
appeal filed by the petitioner was dismissed.

2. To put it in a nutshell, the petitioner, being the widow of Fateh Khan, approached the learned Tribunal by means of the 
aforesaid appeal with the grievance that her husband joined Pakistan Railways as Gangman on 04.10.1990, and was reaularized in 
service on 14.01.2000 with immediate effect. She prayed to the department, as well as the learned Tribunal that the services of her 
deceased husband be regularized with retrospective effect from the date of his initial appointment i.e. on 04.10.1990. The record 
reflects that the husband of (he petitioner died on 30.07.2017, and the first applicalionAepresentation was moved before the 
department by the petitioner on 21.05.2018, which is obviously after the demise of her husband. N’othina was placed on record to 
show that the deceased, Fateh Khan, ever challenged his regularization with immediate effect, rather than from the date of his initial

1 of2 6 2':o:3.3:32PM
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All the more so, the claim of regularization, rightly or wrongly, from Ihe date of initial appointment was a cause of action ' 
that could only be agitated by the deceased husband in his lifetime, but no such claim or legal proceedings were set into motion by 

, ’ which shows that the deceased was satisfied and not interested in lodging any such claim and after his death, this cause of 
l.ction does not survive to be agitated by his legal heirs. According to section 2(b) (Definitions clause) of the Civil Servants Act, 
1973. a "civil servant" means a person who is a member of All-Pakisian Service or of a civil service of the Federation, or who holds 
a civil post in connection with the affairs of the Federation, including any such post connected with defence, but does include (i) a 
person who is on deputation to the Federation from any Province or other authority; (ii) a person who is employed on contract, or on 
work-charged basis or who is paid from contingencies; or (iii) a person who is "worker" or "workman" as defined in the Factories 
Act. 1934, or the Workman's Compensation Act, 1923. Whereas under section 2(a) of the Service Tribunals Act, 1973, a "civil 
ser\’ant" means a person who is, or has been, a civil servant within the meaning of the Civil Servants Act, 1973. The provision for 
filing an appeal to the Tribunal is provided under section 4 of the Service Tribunals Act, 1973 by means of which civil servants.' 
aggrieved by any flnaFordcr, whether original or appellate, made by a departmental authority in respect of any of the terms and 
conditions of his service may, within thirty days of the communication of such order, file an appeal to the Tribunal. The above 
provisions unequivocally interpret and elucidate that there is no scope or prospect for filing any appeal before the Service Tribunal 
under section 4 other than by the civil servant himself, and the law does not permit the legal heirs to knock on the doors of the 
Service Tribunal after the death of the said civil servant.

3.

4. We are sanguine to the legal maxim "actio personalis moritur cum persona" which is a legal turn of phrase of Latin origin. In 
the well-read liierar>' connotation it means that the personal right to an action dies with the person. There are certain categories of

proceedings or lawsuits in which the right to sue is personal and does not survive to the legal representatives and, as a 
c .sequence thereof, the proceedings are abated. In case of survival of the cause of action, according to the genres of the lis, the 
legal representatives may be impleaded to continue the suit or other legal proceedings for which relevant provisions are mentioned 
under Order .\Xil, Rule 1, C.P.C. that the death of a plaintiff or defendant shall not cause the suit to abate if the right to sue survives 
and further modalities are mentioned in succeeding rules, how to implead the legal heirs in case of death of one of several plaintiffs 
or the sole plaintiff and in case of death of one of several defendants or of the sole defendant.

5. The petitioner in this case did not apply to the learned Tribunal for impleading legal heirs on the notion that cause of action . 
survives despite death, rather the appeal was filed much after the death of her husband who did not opt to initiate any legal 
proceedings within his lifetime. Had the appeal been filed by the husband and during pendency he passed away, then subject to first 
deciding an elementary' question by the Tribunal in the set of circumstances of the case whether the cause of action does survive 
despite death, then unambiguously, the petitioner could have moved the application for impleadment in the Tribunal as if the 
Tribunal had not become functus officio. For instance, if the service appeal is filed against the dismissal of service or for 
compulsory retirement, and death of petitioner occurred during the pendency of appeal, then obviously the main relief of 
reinstatement in service, which was personal to Ihe appellant cannot be granted after his death but the learned Service Tribunal after 
taking into consideration the facts and circumstances of each case separately and to alleviate the miseries of the bereaved family, 
may continue the pending appeal only to examine and decide whether any monetary relief such as lawful pending dues are payable 
or if any lawful claim lodged by the civil servant in his life lime which is subject matter of appeal in which cause of action survives 
despite his death including pensionary benefits, gratuity or provident fund etc. if permissible and applicable under the law and rules 
to the deceased appellant. However, the facts of the present case are quite distinguishable wherein the Tribunal could not entertain 
the appeal which \v'as originally filed by the widow herself after the death of civil servant and it was not a case of impleading the 
legal heirs in any pending appeal to ensure the payment of full and final settlement of dues.

, The learned Tribunal has already considered all legal and factual aspects in the impugned judgment and to some extent also 
.isidered the representation of the petitioner being lime barred, obviously for the reason that act of regularization was done in the 

year 2000 but no departmental appeal was filed within ilie specified period of limitation, and even the departmental appeal was filed 
by the widow and not by her husband during his lifetime.

7. As a result of the above discussion, the civil petition is dismissed and leave to appeal is refused.

.\IWA/A-47/.‘5C Petition dismissed.
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GOV£RNMt..4T OF KHYBER PaKHTUNKHWA
Law. Parliamentary Affairs &*

Human Rights Department

SUBJECT: EXECUTION PETITION NO. 608/2022 IN SERVICE APPEAL NO.
983/2004 TITLED MUHAMMAD AKBAR KHAN GANDAPUR V/S
GOVERNMENT OF KHYBER PAKHTUNKHWA.

Reference Para 25 of the Summary:

The case has been re-examined. That since misrepresentation as well as 
the'element of want of jurisdiction, is apparent in the instant case, 
therefore, the Law Department is of the view that the Atoin^sMive 
Department may file an application under section 12 (2) Civil Procedure 
Code, 1908 against the Judgment of Service Tribunal dated 14.09.2021 
in Service Appeal No. 983/2004 at “Annex-VI” in the Service Tribunal 
through the Law Officer concerned.

26.

;
:•
f

./•
i .
!
II,rr.. 27. The Administrative Department is further advised to file an objection 

petition under section 47 of the Civil Procedure Code, 1-908 in the 
pending Execution Petition No. 608/2022 at “Annex-VSII”.

I

M
(SHAG

CHIEF SECRETARY
7i

‘'“tt 4^ii.'V n-
2-7 •

/:
45 l)-y

7 —-—
I'- • ■

/ /
■i' /5
5

-
/ 'VU i • t.

E.

0 7
' t

-)
y\-

H'

r /

r'
0

vj.



G'O\ 1^'t >v(hfV^
. <n1

Learned counsel for the. petitioner present. Mr.: Asad AH , ,. 

..Khari, Assistant Advocate General alongwith Mr. Sajid Anwar, 

Assistant-fo-r the respondents present .

18.^2023 '

f

Representative. of the respGndehts.;.ahdi iearned Assistant 

Advocate General stated at the bar that department has
;

submitted summary for approval of the Chief Minister. The said 

has .reached Ah. the table of Chief Minister Kliybcr

directed to submit

sumrnary

. Paldrtunkhwa. ;, Respondents are

the next date positively. Adjourned.implementation report on 

to come up for implementation report on 21 A)8.2023 before
r.

r''.

S.B. P.P given to the parties.A'
■"V A

..-X'
(Muhammad Akbar Khan) 

Member (E);

4

. X

■ : Learned counsel lor the petitioher present. Mr. Sajid
.' I '

Anwar, Assistant alongwith Mr: Asad All Khan, Assistani 

Advocate General for the respondents present and sought 

adjournment. Adjourned. To, come up lor implementation 

port .before thciS.B on 28.09.2023. Parcha Peslh given uL. 

the parties.

^ 21 ,.08.2023

r.c

' (Saiah-Od-Din) 
Mcinhcrt J} .
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