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L 12(2) CPC Application No. 588/2023 . .,
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1 26/09/2023 The application U/S 12{(2}) CPC if appeal no.

through Said Muhammad Superintendent Litligation Mines
& Mineral Department. It is fixed for. hearing before
Division Bench at Peshawar on ):B:Qq__w)p_)}_ Original
file be requisitioned.

By,the order of Chairman

983/2004 submitted by Secretary Ihdus_tries and others | .
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18 “BEFORE THE HON’BLE SERVICE TRIBUNAL KHYBER'

3 PAKHTUNKHWA, PESHAWAR.
¢ petition. No.__ 55'8 P/2023 .

o

1. The Chief Minister, .
Khyber Pakhtunkhwa, Peshawar.

2.The Chief Secretary, .
Govt of Khyber Pakhtunkhwa Peshawar -

3. The Secretary,
Industries, Commerce,
Minerals Development,
Labour & Technical Education
Depar tment Khyber Pakhtunkhwa Peshawar.

4. The Director General,

Mines & Minerals,

- Khyber Pakhtunkhwa, Peshawar.
' ' ...Petitioners

VERSUS.

1. Muhammad Akbar Khan

Ex-Deputy Director,
Mines & Minerals Department,
Khyber Pakhtunkhwa, Peshawar through his legal heirs.

0. Farzana Shah (daughter)
3. Asad Akbar (Son)

4. Saad Akbar (Son)
Respondents

PETITION U/S 12(2) CIVIL PROCEDURE CODE 1908,

FOR SETTING ASIDE THE JUDGMENT/ORDER DATED
14.09.2021 OF THIS HON’BLE TRIBUNAL IN SERVICE
APPEAL NO.983/2004 ON THE GROUND THAT SAME
HAS BEEN OBTAINED THROUGH _FRAUD. AND
MISREPRESENTATION OF FACTS AND ALSO_ON THE
PREMISE THAT THIS HON’BLE TRIBUNAL HAD NO
JURISDICTION TO ENTERTAIN THE APPEAL. .
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RESPECTFULLY SHEWETH,

The deceased Muhammad Akbar was Deputy Director in

the Mines . and Minerals sDepartment of Khyber

| Pakhfunkhwa- Peshawar and for his involvement in a

criminal case of corrupt anddcofrup't' practice was
arrested by the NAB authorities. At the concll.ision of

the trial, he was found guilty and consequently was

- convicted and sentenced to rigorous imprisonment for

two years and also to pay a fine of Rs 25 ,65,000/- The
convict assailed his conviction and sentence in, an
appeal before the Peshawar High Court Wthh was

d1sm1ssed however, the amount of fine was reduced to

one million,

That the respondent  impugned his conviction and
sentence before the Hon'ble Supreme Court in the
criminal ‘petitionAfor leave to appeal- which was allowed
by the apex court and resultantly his conviction was set

aside and he was acquitted accordingly

That it is Worth mentioning that for his conviction, the
1espondent was ploceeded against by the department
under the then Removal from Service Order and was '
dismissed from service by the department vide order
dated 04.09.2004 which he had challenged before this
Hon’ble Tribunal in service appeal N0.983/2004. The
aforesaid appeal was allowed vide judgment dated
l4.09.2021_against'tﬂhe petitioners filed CPLA which 1is

pending adjudication before the Hon’ble Supreme Court.

That the petitioners are aggrieved of the aforesaid
order/judgment of this Hon’ble Tribunal for its being
obtained through fraud and misrepresentation of the

respondent-/employeean;d‘also on the ground _thét thlséj
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Hon’ble Tribunal had no jurisdiction to ente_rtain the
service appeal, hence, this application under section
12(2) CPC for setting the 1mpugned Judgment on the

followmg grounds amongst others

GROUNDS,

. That the impugned judgment/order is liable to be set
aside under section 12(2) CPC on the ground that

accordlng to Sectlon 4 of the Civil Servant Act, 1973,

order or action of the department can approach the

Service |, Tr1bunal for the redressal of his grievance
against the order or action. It 1s worth stating that
during the pendency of the service appeal, the

respondent-employee had breathed his last and as such

" only a 01v11 servant, who feels hlmself aggrieved of some ‘

his appeal had stood abated where after this Hon’ble

Tribunal had no jurisdiction to further proceed with the

matter.

That the Judgment/Order dated 14.09.2021 (impugned

herein) is bad in law and facts both hence untenable.

That That the Judgment/Order dated 14.09.2021 of this

Hon'ble Tribunal' was obtained through fraudulent

means and misrepresentation, hence liable to be -

recalled.

That the impugned Judgment/Order dated ~,14.09‘2021’

is contrary to law and facts and same has been passed

without taking into account the true facts of the case.

Hence liable to be set aside.

a
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1“‘ ,Z . B It is - therefore ‘-vervy_, humbly - prayed that on
- % acceptance of this petitien R
=~ . tition, the Judgment/Order dated 14-09-2‘0{21 may

kindly be set aside U/S 12(2) CPC as the same was

. obtained by misrepresentation and fraud..
Petitioners

Through

Dated: 07.08.2023

Chief Secretary,.

; . The
Khyber Pakhtunkhwa, = Govt of “Khyber
Peshawar. . ‘ Pakhtunkhwa, -
: Peshawar.

'The Secretary, Th _of‘“GenQa},_

Minerals Development,. ~ - Mines & Minerals,
Department, Khyber =~ Khyber Pakhtunkhwa,
Pakhtunkhwa,, " Peshawar.
Peshawar. ‘

-~ SECRETARY

to Govt of Khyber Pakhtunkhwa -
Minerals Dev: Deptt:
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'BEFORE THE SERVICE TRIBUNAL, PESHAWAR.

Execution Petition No.608/2022 °

. Saad Akbar.......... S ...... ' ...... Petltioner
’ VERSUS |
L . ‘ _“_‘-‘-J /\~ r-..
Government of Khyb:er'Pak_htulnkhwa'& Others............ '...'_. ;....Respondents

CAFIDAVIT

I, Said Muhammad Supelmtendent (thlgatlon) BS 17 of Duectorate General Mmes and _'
Minerals do hereby solemnly affirm and dec]are that the contents of the accompanymg petition 12(2) is correct

10 the.best of my knowledge and belief and that nothmg has been Concealed from thls Honorable Coux“t

DEPONENTS

- Supérint' ﬁient (Litigation)
For Director General
.- Mines & Minerals

R , I ‘ Khyber Pakhtunkhwa, Peshawar
ll ‘7 |1 0 |1 |- (8. [5:[3 |1 [4 |5 [4 [--[3 |

Cell No.0306-5680362 T B s
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U'fd» . 20 EL;ti;DxugDirector. @ Asad] fwhay T _Scr
3 - e epartm, Y
L p”? 44 . NWFP, Pesil)mwa:ng &S a2of 27 S5ans
'y Jes RIOHNo 173, Steets,  ayp wf/eaa/ow/ 28 fuptre s
}‘ L4 sector-J1, Phase-2, e owter skeet oL 1o-02250.
f ‘ Hayatabad, Peshawar............................AppeuanL
;t Versus
1. The Chief Minister,
NWEFP,
- Chief Minister’s House,
Peshawar,

2. The Chief Secretary,
Gowvt. of NWFP,
Civil Secretariat,
Peshawar,

3. The Secretary,
E -~ Industries, Commerce,

! Mineral Development,

Labour & Technical Education *

“ Department, NWFP, ’
Peshawar.

4.  The Director General,
%y/ . Mines & Mineral, - .
4/’0 “ NWFP, Peshawar.........................Respondents

SERVICE APPEAL UNDER SECTION 10 OF THE
NWFP REMOVAL FROM SERVICE (SPECIAL
POWERS) ORDINANCE, 2000 AGAINST THE o creD

A .

LR
[N ‘““.‘,\\\"J
MK le T
Naes s

e ¥

s mwnrtit




qr
hg
-y

’ “‘:Serviééq;\ppea.lff\fo.983/‘2'004.,_ :
e “Date. of Ihstftutiqh 01.12.2004
" Date of Decision '1'_71_4.09.202,_1"

~ Mohammag' ‘Akbar Khan S/O';Sh.ah‘ -J‘ehén: khan, Ex- Deputy- . -
Director, Miners| Department N.W.F.p, PeShéwar R/O H.NQ‘.‘1713',,
Street No.5, Sector-jj, Phase-2, Hayatabad, Peshawar..

- _*,'(Appenant) .

. ’ '(ReSponde'nts) |
Saadulliah Khan Marwat g ' | ._
ArbabSaifui.Ka_ma!, o o
Advocaﬁes o 5 -+ For Appeliant, -
ASif Masood Al spap, - < L
DepL_nty Distrigt.Attorney' For.ReSpondentsl '
CHAIRMAN - T 7TESTip
- MEMBER (3) - ‘

Ry
JUDGMENT_ :

ALl o 1 73 TRIN g nyik
ToMNeryg

ROZINA REHMAN, MEMpER (3):" Appellint was the employee o

AHMAD SULTAN Tagggy
ROZINA REHMaN

‘s

respondent D

ofthe“' _
epartment. At the relevant time, he was holding
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impnsonment therefore he fi led wnt petltton an the ngh Court -

‘ Wthh was allowed and he was released on ball Show cause was
o served upon the appellant and he ‘was awarded maJor penalty of

' dlsm!ssal from service. He Fled departmental appeal and a -

representat:on before the Governor but’ none of these petltrons were

dlsposed of wrthm the statutory penod the! efore, mstant servrce .

appeal was nled

We have heard Saadullah Khan Marwat Advocate appearlng on .

behalf of appellant and Asrf Masood Alir Shah learned Deputy District

~ the proceedings of the case in mrnute partlculars

3. Learned counsel for appellant contended that the appellant_

‘ dled dunng pendency of the rnstant servrce appeal and that the

matter in lssue relates to the survrval of - the right to sue followmg the

death of a civil servant He submltted that appeal. of decedent ‘on a

matter relatlng to some terms and condltrons of servrce was

undoubtedly pendlng before this Tribunal at the time of his death ancf

' Attorney. for the respondents and have gone through the record and' -

his Iegal heirs had filed an -application for. bnngmg on record. legal |

heirs of the appellant in the lnstant servuce appeal Tf‘llS appllcatzon '

seeking |mpleadment of all the legal hEJl’S of the appellant has already

been allowed by thls Tnbunal he therefore contended that the

appellant was not treated in accordance wrth law and rules and they

acted in wolation of Arttcle-4 & 25 of. Const:tution of Islamic Republic.

of Paklstan 1973. He submrtted that the appellant was acqurtted in.

the NAB case by the august Supreme Court of Paklstan and in thls




FIIIrpLoe - peE oo ’&,’W/
and is~placed on ﬁfe’vide which appealwas allowed, conviction and

sentence of the appeliant was set asrde and he was acquitted of the

charge. by extehdmg the ‘benefit oP doubt to him. He submltted that

the departmental ‘proceedings were initiated ;only on the basns of

(I criminal charge which was not subsequently proved and resulted in

-a.

acquittal, therefore, the impugned order is without lawful authority
and not sustainable. Reliance was placed on P.LD 2003 187; 2015

P.L.C(C.S) 1442 and. 2006 S.C.M.R 1287.

4, Conversely learned Deputy: District Attoriey submitted tnat

appellant was holding the post of Deputy Director Minerals in the

Directorate of Mines & Minerals and was arrested by’the ‘NAB
authorities. He was awarded the pumshment to undergo rigorous
rmpnsonment for two years and pay fne of RsZSGS ,000/-. He
contended that proper show cause notice was served upon appeliant
and that,on receipt of the reply.o.f th:a shoW céuse, ’tne competent
authority aftér considering tne charges and evidence on reco'rd, held
the appellant guilty nf the gharges/ of corruption against him and
awarded major penalty of dismissal from 'sewig:e w.e.f 22.04.2004 i.e.’

the date of"decision of the National Aéconntability Court U/S 3 of the

’

N.W.F.P Removal From Service (Special Powers) Ordinance, 2000 and

RIGT £ i b -

Ve

that the appellant was treated in accordance with law and rules.

S

5. From the record, it is evident that Muhammad Akbar Khan,
appellant was holding the post of. Deputy Director Mineral in the Mmes

& Minerals Department Khyber Pakhtunkhwa. He was arrested by the.

= —— . . o s
PR A I 0 3

NAB authont:es on 27.07.2002. He was tned by Accountabihty Court :

in connection with Reference No.6 of 2002 and vide ]udgment dated

IR

s ’ . . [P
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6. - As discussed ab‘oye that the -departmenta Proceedings were

"‘T”‘Esr initiated only on the basis of crimingl charge in view of the Cia'use(a)
- }.'TD : * . ) L ’
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" casts. File be consigned to the record room,

From Servrce (%pecral Powers) Ordmance 2000 whlch was not'.

subsequently provecl and resulted lﬂ acqurttal It has been held by the

e—

SUDel‘lOI‘ fora that all the acqurttals are: certamly honorable There can
be no acquittal- Wthh may: be said to be dlshonorable. Involvement of
the appellant in the criminal case was the only ground on which he
had been cllsmlssed from service and the sald ground had

subsequently cllsaopeared therefore hlS acqurttal

emerge as fit and proper person entltled hlm to contlnue with his

service.

7. For what has been- discussed above, we cons:der that the

appeal.in hand merits acceptance Itis, therefore, allowed as prayed

for.

8. Before part.fng, we det,m it necessary to expound for removal

of diffi cultles in giving éffect to operatlve part of the judgment that

due to death of the appellant durmg pendency of appeal, his

» .,
posthumo'_'c relnstatemenl into servrce wrll be ordered and he wrll b

treated to have: dled durlng servrce Parties are left to bear thelr own

_a
.

ANNOQUNCED

—_—— i il

14.09.20’21

%

(Ahm eltan Tareen)

RN l]'in'-‘!t‘l

ubsectaon (2) of Sectlon 3A of the Khyber Pakhtunkhwa Remov:.l

made hlm re- .

L‘(l-




S ' Most Immediate/ Court matters
: Govéernment Of S “
Khyber Pakhtunkhwa
Minerals Development Department 7

- f}(
NO-SO(E)/MDD/2-I7/Ret1rement/2023/ 7g” [ %
Dated Peshawar. 23.05.2023

I

fo _

The Secretary to.

. Govt. of Khyber Pakhtunkhwa,

Establishment Department.
Subject::  EXECUTION I;L TITION NO.608/2022 IN SERVICE APPEAL NO.983/2004
- TITLED MUHAMAMD AKBAR KHAN GANDAPUR V/S GOVERNMENT

‘ OF KHYBER PAKHTUNKHWA.

Dear Sir,

. I am directed to state that a summary to Chief Minister Khyber Pakhtunkhwa in

‘the ,subjeét case regarding implementation of the judgment of the Hon’ble Service Tribunal in

. Sc.rv'ice App-eal No. 983/2004 was moved on 02.05.2023 for approval, which on one hand is still

awaited: while on the other hand, the Service Tribunal.w vide order sheet dated 08.05.2023

T {copy en‘doséd) has given last opportunity for submitting the implenﬂentétion report in the case

.othuwme on f'ulme the saiaries of all the 1espondents would be stopped The next hearmg date in
the instant case is 09.06.2023.

2. In view of the above. 1 am, therefore, dnected to requested that the Section
concerned in Establishment Departmerit may be dlrected to process the case summary for its early
“approval by the Chief Minister, being competent authority, so that unplemen’ratlon report could be

presented before the court on the above hearing date, please.

Yours faithfully,

I,
: Z ﬁ'dﬂf'@w,{f’
‘ Section Qf/ﬁcer (Estt:)
Encls: As Above. ' /
~Endst: No & Date even: o /
o / ~ Copy is forwarded to the:
\j % 3} Section Officer (O&M) for similar necessary action.
/ g_\)\ 2 P.S to Principal Secretary to Chief Minister, Khyber Pakhtunkhwa for mfmmatmn please.
' 3. P.Sto Secretary, Minerals Development Department .

/4’ Assistant Director (Admin) Directorate -General of Mines & Minerals w.r.t your letter
' Jj No.10174/DGMM/Admin: EP No. 608/2022 dated 15.05.2023, with the directions to
4

puisue the case being court matter. , :
ot

Sectmn/Offcer (Estt: )

./’
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o acquitted of the charge by extending the beneflt of

:, ¥ Government of Khyber Pakhtunkhwa .
“J"L‘,‘,,f' - Minerals Development Department
SUMMARY FOR CHIEF MINISTER KHYBER PAKHTUNKHWA
Subject; - - EXECUTION - PETITION NO.608/2022 IN__SERVICE _APPEAL

NO.983/2004 TITLED MUHAMMAD AKBAR KHAN GANDAPUR V/S

" * GOVERNMENT OF KHYBER PAKHTUNKHWA.,

On the charges of cor}uption and'com.th pfa’ctices one Muha‘hjmad Akbar

was arrested by the National Accountability Bureau (NAB) on 24.07.2002 (Annex-I), and
was trialed in the Accountability Court No.01 Peshawar. The Trial Court imposed him penalty

© of -imprisonment for 02-years as well as a fine of Rs.2564266/- vide judgment dated

£ 22.04.2004 (Annex-ii).

2. 1t is added that in light of above penalties, a Departmental proceeding was
also initiated against the above named late officer and a major penalty of Dismissal from
Service. was imposed upon him by the Competent: Authority wde order dated 04.09.2004

- (An nex- I1I).

3. It may also. be added that the above named .late penahzed officer had
challenged the decision of Accountabmty Court No.01 Peshawar as wefl as decision of
Departmental proceedmg in the different courts of law, details glven in the below mention.

table:-

. -._:’

| Khan (LaAte), Ex-Deputy Director Minerals (BS-18), Directorate General of Mines & Minerals, .

s

NATURE OF DECISION TAKEN -BY THE COURT
CONCERNED

‘S.#
DECISION CHALLENGED

NAME OF‘THE COURT IN WHICH

1. ‘I, Rigorous imprisonment 02-years Peshawar High Court, Peshawar
ii. Fine of Rs.2564266/- ’
(by the Accountability Court No.01- Peshawar

reflected at Annex-II above)

2. Peshawar High Court Peshawar upheld the conylctlon.
© .| and fine imposed by the Trial Court and sertence of
imprisonment was reduced to the period of
imprisonment already undergone (Annex-1V)

Supren%le Court of Pakistan.

3. Supreme Court of Pakistan decided to extend the |
benefit of doubt to the appellant. The conviction and
» sentenced of the appellant are set-aside and he is

doubt to him (Annex-V).

Khyber Pakhtunkhwa Sérvice Tribunal

judgment dated 14. 09.2021 decided- that due to death
of the appellant during pendency of appeal, his
posthumous reinstatement into service will be ordered

and he wili -be treated to have died during service

4,  Departmental proceeding i.e. major penalty of

Dismissal from Service by the Competent Authority | in the year 2004,
; (reflected at Annex-1II above) . . . /
S. Khyber Pakhtunkhwa Service Tribunal through |ts CPLA against the decision of $8rvice

Tribunal has been filed
Department which can
(Annex-VII) '

{Annex-VI) -

/2




6. : Co Approval of the‘ Chief Minister, Khyber Pak’htunknwa-i

 Chief Secretary,

4. ' Pursuance to. the Khyber Pakhtunkhwa Service - Trrbunal decrsnon dated
14 09.2021 and- subsequent hearing " upon - Executron Petition - held on 22.03. 2023

: (Annex—VIII), last opportunity was given to the Departrent for implementation report, the

case was taken up with the Law Department for advice/ opinion. The Law Department
advised that the judgment of the Khyber Pakhtunkhwa Service Tribunal may be conditionally
rmplemented l.e. subject to the final decision of the Supreme Court of Pakistan with further
addition. that -Administrative Department may endeavor to obtain stay/suspensron order of

the impugned Judgment from the august Supreme Court of Pakistan vide (Annex-IX & X .

respectively). So. far obtarnmg stay/ suspension is concerned in the case, the requisite
appiscatron through advocate-on-record: has already been submitted in the Supreme Court of
Pakrstan which already shown at Annex-VII.

-5 ' In light of the above, the Chief Minister Khyber Pakhtunkhwa in Terms of
‘ Rule- -4(1)(a) of the Khyber Pakhtunkhwa (Appointment, Promotron & Transfer) Rules, 1989,

being the Competent Authority, is requested to accord approval to implement the decision of
the Khyber Pakhtunkhwa Service Tribunal conditionally-i.e. sub]ect to the final decrsron of
the Supreme Court of Pakistan. A

(Hameed Ullah Shah)

, Secrerary Mrnerals Dev; Départment
/145“ ’“'f’?‘ D% T ‘ -

Mrmster t/or Minerals Devélopment Department,.

" Khxber@akhtunkhwa :

7’

Khyber Pakhtunkhwa

Chief Minister -
Khyber Pakhtunkhwa.

CS CamScanne‘r
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1., Summary ‘for Chief Minister. Khyber - Pakhtunkhwa foved by Mincrals
Development” Departinent regarding implementation of the Khyber Paklitunkhwa Service
Tribunal Judgment dated 19-04-2021 has been examined. s

8. . Penalty of imprisonment for 02 years as well as finc of Rs, 2564266/- was

e i

'i't{\posccl' upori Muhammad Akbar Khan (late), Ex-Deputy Director Mincrals (BS-18) of ‘

Directorate General of Mines & Mincrals on account of corruption by the Accountability Court
No.1, Peshawar (Annex-IT). Subscquently, departmental proceedings were initiated against the
accused officer and a méajor penalty of “Dismissal from Service” was imposed upon him by the

~ competent authority (Annex-IT), .

9. ' The accused officer challenged the decision of Accountability Court as well as
.departmental proccedings. The Khyber Pakhtunkhwa Service Tribunal vide its judgment dated
14-09-2021. decided that due to death of the appellant during pendency of appeal, his
posthumous reinstatement into sérvice is ordered and he will be treated to have died during
service (Annex=VI), The Administrative Department filed CPLA against the said judgment
(Annex-VII),-however, the Tribunal upon hearing of the Execution Petition vide order sheet

" dated 22-03-2023 granted last opportunity to the Department to implement the judgment in letter

& spirit and submit proper implementation report on the next datc i.c 08-05-2023, failing which

coercive measures will be taken (Annex-VII).

~ further addition that the Administrative Department may endeavor to obtain stay/suspension -

1. Consequently, the Administrative Department took up the case with Law
~Department for advice/opinion which advised that the judgment of the Tribunal may be
conditionally implemented i.e subject to final decision of the Supreme Court of Pakistan with

order of the impugned judgment from the august Supreme Court of Pakistan (Annex-X).
Therefore, in order to implement decision of the Tribunal, the Adminisirative Department vide

Para-5 ante has requested to accord approval for issuance of conditional notification in respect
-of the accused officer. '

11. In view of ‘the opinion of Law Departfnent at’ (Annéi(-X], proposal of the

‘ Administrative Department contained in Para-5 of the Summary may be submitted for

appropriate orders of the Hon'ble Chief Minister, Khyber Pakhtunkhwa.

(Akhtar Saéed Turk)
Secretary Establishment
/0 May, 2023

Chief Secref/ﬂrdihvber Pakhtunkhwa
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Govt. of Khyber Pakhtunkhiia -
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: J Government of Khyber Pakhtunkhwa |
e Minerals Development Department

SUMMARY FOR CHIEF MINISTER KHYBER PAKHTUNKHWA

o Subject: ~ EXECUTION PETITION NO. 608[ 2022 IN SERVICE APPEAL NO. 983[200

13-

TITLED MUHAMAMD AKBAR KHAN GANDAPUR V/S GOVERNMENT OF
KHYBER PAKHTUNKHWA

o, e I ° Ye Qes.lCCy B

Bl

"‘\“

advocate G2
Khyber Pakhius dio
Pe%ha"mr

Auc,r Tant RdVBcats” Gnﬂ(‘"‘ﬂ{
Khyler Pakhtunk hwa
PE‘&)“ "\.\,’“f
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SUBJECT:

18,

- successor-in-interest of the civil servant.

LT N L ot - :
Smiinplechaiiv e xra amsa s e £ rvanne b VIS AS vy

LAW. PARLIAMENTARY AFFAIRS &
HUMAN RIGHTS DEPARTMENT

E: FCUTION PFTITION NO. 608/2022 IN _SERVICE APPEAL NO.

-:‘983/2004 TITLED MUHAMMAD AKBAR KHAN GANDAPUR VIS

GOVERNMENT OF KHYBER PAKHTUNKHWA.
roas : _

Refercnce Para-12 of the Summary:

The instant case has been examined. The view of Advocate General, Khyber

Pakhtunkhwa may be perused at Para-16 of the Summary. Law Department is .
of the view that it would be appropriate that the Administrative Department .
may approach the Law Officer in Khyber Pakhtunkhwa Service Tribunal to file 4
an objection petition in terms of section 47 of the Code of Civil Procedure, _
1908 (Annex: “XIII”) on the principle laid down by the Supreme Court of

- Pakistan in the judgments (Annex: “XI” and “XII”), which prov1des the right
....of appeal to a civil servant and there is no provision in . the Khyber

Pakhtunkhwa Service Tribunal Act, 1974 to provide any remedy to the
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OFFICE OF ADVOCATE GENERAL, KHYBER PAKHTUNKHWA . 1}

PESHAWAR | 0 | |
25698 {og 2023
No “ IAG - dated Peshawar, the . _.I ‘
Address: High Court Building, Peshawar. - Exchange No. 9213833

Tel. No. 091-9210119 - . Fax No. 091 -9210270

22.  As per latest view of Supreme Court of Pakistan returned in a caseAtIFled as .-
Azra Bibi Versus General Manager, Personnel (CPO), Pakistan Railways
HP, Lahore reported in 2023 SCMR 46, the Hon’able Supreme Court has
settled the law on the subject wherein, inter alia, it has been held that:

There is no scope or prospect for filing any appeal before the Scrv1c¢

Tribunal under section 4 of the Service Tribunals Act, 1973 other th'ar)

by the civil servant himself, and the law does not permit-the legal helg‘s

i to knock on the doors of the Service Tribunal after the d‘eath of the said
‘ “civil servant. ‘

Any relief which is personal to the deceased civil- servant cannot be
granted after his death but the Service Tribunal after taking into
consideration the facts and circumstances of each case separately and to
alleviate the miseries of the bereaved family, may continue the pending
appeal only to examine and decide whether any monetary relief such as
lawful pending dues are payable or if any lawful claim lodged by the -
civil servant in his life time which is subject matter of appeal in which
cause of action survives despite his death including pensionary benefits,
gratuity or provident fund etc. if permissible and applicable under the
law and rules to the deceased. However, the facts of the present case are
quite distinguishable and the Tribunal could not entertain the appeal
o, which was originally filed by the widow herself after the death of civil
servant and it was not a case of impleading the legal heirs in any pending
appeal to ensure the payment of full and final settlement of dues.
Petition for leave to appeal was dismissed and leave was refused.

60
- Ad ocate-General,
* KhyberPakhtunkhwa

"~ Peshawar.
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.. dgement _ http:/iwww.plsheta.com/LawOnline/law/casedescription.aspcased.

- z(}zs SCMR6 A - | , H;Uw
{‘ytplcmc Court of Paklstan] s

e<ent Sardar Tariq Masood, Amin-ud-Din Khan and Muhammad Ali \Ia7h1r, JJ
ALRA BIBI---Petitioner

Versus

' i GENERAL N'IA'NACER. PERSONNEL (CPO), PAKISTAN RAILWAYS HQ, LAHORE and 6tﬁers--,-Res'p0ndeAflts
Civil Petition No. 2628 of 2019, decided on 10th October, 2022. - -

(Against the judgment dated 27.05.2019 passed by Federal Service Tribunal, Islamabad in Appeal No. 2054(R)CS/2018)
Civil Servants f\ct {LXXI 0f.1973)---

--—-S. 2(b)---Service Tribunals Act (LXX of 1973), Ss. 2(a) & 4---Appeal filed by legal heirs of deceased civil servant---
Maintainability---Perusal of Civil Servants Act, 1973 and Service Tribunals Act, 1973 showed that there is no scope or praspect for
filing any appeal before the Service Tribunal other than by the civil servant himself, and the law does not perniit the legal heirs to
kriock on the doors of the Service Tribunal after the death of the said civil servant---Any relief which is personal to the deceased
civil servant cannot be nramed after his death but the Service Tribunal afier taking into consideration the facts and circumstances of
each case scparately and to alleviate the miseries of the bereaved family, may continue the pending appeal only to examine and
decide whether any monetary relief such as lawful pending dues are payable or if any lawful ¢clairh lodged by the civil servant in his
life time which is subject matter of appeal in which cause of action survives despite his death including pensionary benefits, gratuity
o provident fund etc., if permissible and applicable under the law and rules to the deceased.

Record showed that the deceased civil servant died on 30.07.2017, and the first application/representation was moved bzfore
the department by his widow/petitioner on 21.05.2018, which was obviously after the demise of her husband. Nothing was placed
on record to show that the deceased, ever challenged his regularization with immediate effect, rather than from the date of his initial
‘appointment. The claim of regularizalion rightly or wrongly, from the date of initial appointment was a cause of action that could
only be agitated by the deceased in his lifetime, but no such claim or legal proceedings were set into motion by him which showsd
that the deceased was satisfied and not interested in Iodnmg any such claim and after his death

There is no scope or prospect for filing any appeal before the Service Tribunal under section 4 of the Service Tribunals Act. '
1973 other than by the civil servant himself, and the law does not permit the legal heirs to knock on the doors of the Service
Tribunal after the death of the said civil servant.

In the prescm case had the appeal been filed by the deceased and during its péndency he passed away, then subject to the
" Tribunal first deciding the question whether the cause of action did survive despite death, the \Hdo“lpetmoner could have moved
the application for impleadment in the Tribunal as if the Tribunal had not become functus officio.

Any relief which is personal to the deceased civil servant cannot be granted after his death but the Service Tribunal after
taking into consideration the facts and circumstances of each case separately and to alleviate the miseries of the bereaved family,
may continue the pending appeal only to examine and decide whether any monetary relief such as lawful pending dues are payvahle
or if any fawful claim-lodged by the civil servant in his life time which is subject matter of appeal in which cause of action survives
despite his death including pensionary benefits, gratuity or provident fund etc. if permissible and applicable under the law and rules
1o the deceased. However, the facts of the present case are quite distinguishable and the Tribunal could not entertain the appeal
which was originally filed by the widow herself after the death of civil servant and it was not a case of impleading the legal heirs in

any pénding appeal to ensure the payment of full and final settlement of dues. Petition for leave to appeal was d::mlr*d and fzave
7 -was refused.

* Muhammad Sharif Janjua, Advocate-on-Record for Petitioner along with Mrs. Azra Bibi in pérson.

Nemo for the Respondents.

Date of hearing: 10th October, 2022,
v e .

JUDGMENT

MUHAMMAD ALI MAZHAR, J.---This Civil, Petition for leave to appeal is brought to challenge the judgment passed by
the learned Federal Service Tribunal, Islamabad ("Tribunal®) on 27.03.2019 in Service Appeal No.20SHR)CS 2018, whereby the
appeal filed by the petitioner was dismissed. '

2. Toput it in-a nutshell, the petitioner, being the widow of Fateh Khan, appreached the learned Tribunal by means of the
aforesaid appeal with the grievance that her husband joined Pakistan Railways as Gangman on 04.10.1990, and was regularized in
service on 14.01.2000 with immediate effect. She prayed 10 the department, as well as the learned Tribunal that the services of her
deccased husband be regularized with retrospective effect from the date of his initial appoiritment i.e. on 04.10.1990. Thz record
reflects thal the husband of the petitioner died on 30.07.2017, and the first application‘representation was moved hefore the

department by the petitioner on 21.05.2018, which is obv iously after the demise of her husband. Nothing w

as placed on record to
show thal the deceased, Fateh Khan, ever challenged his regul

arization with immediate effect. rather than from the date of his initizi
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. 3. All the more so, the claim of regularization, rightly or wrongly, from the date of initial appointment was a cause of action

that could only be agitated by the deceased husband in his lifctime, but no such claim or legal proceedings were set inlo motion by
¢ @ which shows that the deccased was satisficd and not interested in lodging any such claim and after his death, this cause of
\.ction does nol survive to be agitated by his legal heirs. According to section 2(b) (Definitions clause) of the Civil Servants Act,
1973, a "civil servant” means a person who is a member of All-Pakistan Service or of a civil service of the Federation, or who holds
a civil post in connection with the affairs of the Federation, including any such post connected with defence, but does include (i) a
person who is on deputation to the Federation from any Province or other authority; (ii) a person who is employed on contract, or on
work-charged basis or who is paid from contingencies; or (iii) a person who is “worker" or "workman" as defined in the Factories
Act, 1934, or the Workman's Compensation Acl, 1923. Whereas under section 2(a) of the Service Tribunals Act, 1973, a "civil
servant” means a person who is, or has been, a civil servant within the meaning of the Civil Servants Act, 1973. The provision for
filing an appeal to the Tribunal is provided under section 4 of the Service Tribunals Act, 1973 by means of which civil servants.: -
aggrieved by any finaP order, whether original or appellate, made by a departmental authority in respect of any of the terms and
conditions of his service may, within thirty days of the communication of such arder, file an appeal to the Tribunal. The above
provisions unequivocally interpret and elucidate that there is no scope or prospect for filing any appeal before the Service Tribunal
under section 4 other than by the civil servant himself, and the law does not permit the legal heirs to knock on the doors of the
Service Tribunal afier the death of the said civil servant.

4. We are sanguine to the legal maxim "actio personalis moritur cum persona” which is a legal turn of phrase of Latin origin. In
the well-read literary connotation it means that the personal right to an action dies with the person. There are certain categories of
1:-4l proceedings or lawsuits in which the right to sue is personal and does not survive to the legal representatives and, as a
¢ .sequence thereof. the proceedings are abated. In case of survival of the cause of action, according to the genres of the lis, the
fegal representatives may be impleaded to continue the suit or other legal proceedings for which relevant provisions are mentioned
under Order XX11, Rule 1, C.P.C. that the death of a plaintiff or defendant shall not cause the suit to abate if the right to sue survives
and further modalities are mentioned in succceding rules. how to implead the legal heirs in case of death of one of several plaintiffs
or the sole plaintiff and in casc of death of one of several defendants or of the sole defendant.

5. The petitioner in this case did not apply to the learned Tribunal for impleading legal heirs on the notion that cause of action .
survives despile death, rather the appeal was filed much after the death of her husband who did not opt to initiate any legal
proceedings within his lifetime. Had the appeal been filed by the husband and during pendency he passed away, then subject to first
deciding an elementary question by the Tribunal in the set of circumstances of the case whether the cause of action does survive
despite death, then unambiguously, the petitioner could have moved the application for impleadment in the Tribunal as if the -
Tribunal had not become functus officio. For instance, if the service appeal is filed against the dismissal of service or for
compulsory retirement, and death of petitioner occurred during the pendency of appeal, then obviously the main relicf of
reinstatlement in service, which was personal to the appellant cannot be granted after his death but the learned Service Tribunal after
taking into consideration the facts and circumstances of each case separately and to alleviate the miseries of the bereaved family,
mav continue the pending appeal only to examine and decide whether any monetary relief such as lawful pending dues are payable
or if any lawful claim lodged by the civil servant in his life time which is subject matter of appeal in which cause of action survives
despite his death including pensionary benefits, gratuity or provident fund etc. if permissibic and applicable under the law and rules
to the deceased appeilant. However, the facts of the present case are quite distinguishable wherein the Tribunal could not entertain
the appeal which was originally filed by the widow herself afler the death of civil servant and it was not a case of impleading the

legal heirs in any pending appeal to ensure the payment of full and final settiement of dues.

4. The learned Tribunal has already considered all legal and factual aspects in the impugned judgment and to some extent also

P
*. .isidered the representation of the petitioner being time barred, obviously for the reason that act of regularization was done in the
vear 2000 but no departmental appeal was filed within the specified period of limitation, and even the departmental appeal was filed

by the widow and not by her husband during his lifetime.
7. Asaresult of the above discussion, the civil petition is distmissed and lcave to appeal is refused.

MWAAATSC Petition dismissed.
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B Government of l\hybcr Pakhtunkhwa
' Minerals Development Departmerit.

Allention: Sectiun Ofﬁcer (fstr:)

D MUHAMMAD AKBA

GOVERNMENT oF KHYBER Pakar UNKHWA
' Law, PARLIAMENTARY AFFAIRS &
HUMAN RIGHTS DEPARTMENT

No. ALo(OP-TyLD/15-2/2023/kC -5 ¢
DATED: PESH: THE 29™ MARCH, 2023

Subjec:- - EXECUTION PETITION _NO. 608/2022 IN SERVICE APPEAJ.
, NO.983/2004 TITLE
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~ GOVERNMENT OF KHYBER PAI\HTUNKHWA
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i . SUBJECT:

26.

27.

GOVERNM. T OF KHYBER PAKHTUNKHWA '
LAW. PARLIAMENTARY AFFAIRS &
HUMAN RIGHTS DEPARTMENT

EXECUTION PETITION NO. 608/2022 IN SERVICE APPEAL NO.
983/2004 TITLED MUHAMMAD AKBAR KHAN GANDAPUR Vis

: GOVERNMENT OF KHYBER PAKHTUNKHWA

Reference Para 25 of the Summary:

The case has been re-examined. That since misrepresentation as well as
the element of want of jurisdiction, is apparent in the instant case,
therefore, the Law Department is- of the view that the Administrative
Department may file an application under section 12 @) ) Civil Procedure
Code, 1908 against the Judgment of Service Tribunal dated 14.09.2021
in Service Appeal No. 983/2004 at “Annex-VI” in the Service Tribunal -

through the Law Officer concerned.

~ The Administrative Department is further advised to file an objection

petition’ under section 47 of the Civil Procedure Code, 1908 in the
pending Execution Petition No. 608/2022 at “Annex-VIII”
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