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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

10

PESHAWAR

Review Petition No_/n9 ¥ /2023

~In

Servsce Appeal No 7279/2021

" Said Nawaz, Assistant Programmer/Assistant LAN Admmlstrator (BPS-16),
- City Traffic Police Headquarter, Peshawar. : .Petitioner

PWN -

2 4

. VERSUS |
Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.

Chief Secretary, Govt. of Khyber Pakhtunkhwa, Péshawar. -
Chief Traffic Officer, City Traffic Police, Peshawar.

Govt. of Khyber Pakhtunkhwa through Secretary Fmance
- Department, Civil Secretariat, Peshawar. - '
© Govt. of Khyber Pakhtunkhwa through Secretary Establlshment_

Department, Civil Secretariat, Peshawar.
‘Shahid Ullah, Computer Operator, CT D, Malik Saad Shaheed Police

- Lines, Peshawar. = - ..
Muhammad Hussain, Computer Operator CTD, Malik Saad Shaheed

Police Lines, Peshawar. ’ Respondents

REVIEW PET ITION AGAINST THE JUDGMENT AND ORDER DATED 07-
08-2023 OF. THIS HONORABE TRIBUNAL PASSED IN THE ABOVE
SERVICE APPEAL '

. Respectfully Submitted:-

1.

That the petitioner earlier fi Ied the mentioned Service Appeal before

" this- honorable Tribunal which was dismissed vide Judgment and

2,

3

.Order dated 07-08-2023. {Copy of Judgment and Order dated 07-
08-2023 is enclosed as Annexure A) :

That this honorable Tribu_na! is very much vested with powers to
review its Judgment as this honorable Tribunal has allowed Review
Petition No 444/2019 in Service Appeal No 939/2015 which was even
not challenged by the respondents, thus attained finality, hence the
instant Review Petition. {Copy of Judgment passed in Review
Petition No 444/20 19 is enclosed as Annexure B).

That the impugned Judgment and order dated 07—08-2023 is agamst
the law, facts and principles of justice and hable to revuew on
grounds inter-alia as follows:- -



——— e ——

‘GROUNDS? R

A.That the lmpugned Judgment and Order zs rllegal voud agarnst the
Iaw and record. . : : -

B. That 'the impugned Notification to the extent of amendment in
. appendix against Serial 2 in Column 5, for clause (a) and to-the
 extent of adding “Note” has even not been approved by the
competent forum, as the Standing Service Rules Committee (SSRC),
was not Constituted in accordance with law and instructions of the
‘provincial Government, thus the same is corum non judice and as

- such the impugned Judgment is liable to be reviewed on this score.

. alone. (Copy of Minutes of the SSRC dated 14-07-2020 is enclosed
asAnnexure C).

C. That it 'is‘wort_h to note that no qualification was approved in the
‘meeting of Standing Service Rules Committee (SSRC), while in the
impugned Notification the qualification was later on included, without -

_ the approval of SSRC, hence the |mpugned Judgment and Order is
liable to review, on this score alone

D. That in para 8 of the impugned'Judgment it has been held that the
- Establishment Department which is regulatory department of the. -
provincial Govt. has already adopted such step, while according to
~Sub para III of the Minutes of the SSRC dated 14-07-2016, the
“decision -regarding seniority ‘was made according to which the
Seniority. List will begin from the Assistant Programmer, followed by
the Data Processing Supervisor and subsequently by the Computer

‘ Operators which has further been elaborated by adding the
| “Explanation” which in clear terms sates that the Assistant

Programmers will rank senior to Data Processing Supervisor and Data.

Processing Supervisors will rank ‘'senior to the Computer Qperators,
~ while in the instant case the petitioner has been treated totally in
different manner, thus too the impugned Judgment is liable to be

reviewed. {Copy of Mmutes of the SSRC- dated 14-07-2016 is
enclosed as Annexure D) :

E. That the impugned Judgment is in violation of Section 20 to 24 of the
.General Clauses Act, 1897 in which case such appeals were accepted
by this honorable Trtbunal and WhICh were also upheld by the Apex
Court. {Copy of Judgment dated 29-01-2013 passed in Service
~ Appeal No 251/2011 is enclosed as Annexure E).



F That it has beerr held by the honorable Peshawar Hrgh Court,
Peshawar vide para No 8 of its Judgment passed in Writ Petition No
3893-P/2020 dated 12-07-2021, that the posts of Computer

Operators-and that of Assistant Programmers are two distinct posts. - h
- [Copy of Judgment dated 12-07-2021 in \X/nt Petltlon No 3893-

.P/2020 is enclosed as Annexure F).

"G.That . the post held by - the petitioner, ie Assistant -
Programmer/Assistant LAN Administrator (BPS-16) and that of
Computer Operators are :totally distinct posts even in terms of '

~ gualification, besides previously the Computer Operators were

- promoted to the post of Data Processing Supervisors and the then

- the data Processing Supervisors were to be promoted to the post of
Assistant. Programmers, thus the Computer Operators have been .
brought two. step up and now are placed senior to the petitioner,
hence the impugned Judgment is liable to be revrewed

H. That the |mpugned order is liable to be. revrewed as the aCCrued
~ rights of the petitioner have been snatched and that too for no fault -
- .on their part -

I That the rmpugned Judgment and order has been passed in vrolatlon o
of record, facts besides principles of natural justice.

J. That the petrt:oner seeks the permnss:on of this honorable Court to
rely upon addrtronal grounds at the time of arguments

it is therefore prayed that by accepting this Review Petition,
the impugned Judgment and Order dated 07-08-2023 passed by
- this honorable Tribunal in the above mentioned Service Appeal,
may kindly be set aside, be reversed and the Service Appeal of‘
the petltloner may kindly be accepted as prayed for. m 9
gh

St

Dated:25-09-2023 " Ppetitioner
: . : ‘ ‘ ‘Through =~ o

: Baseer Ahmad S ahf
& .

ibad Ur Rehman ,

-Advocates, Peshawar il

yht7

CERT IFICATE
Certified that as per instructions of my client, no Review Petition on the -
- same subject and between the same parties has been filed prevsously or
concurrently. before this honorable Tribunal. »
- ADVOC ATE :
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' BEFORE THE KHYBER PAKHTUNKH\X/A SERVICE TRIBUNAL |

PESHAWAR

" Review Petition No_____ /2023
. In e | I

o Service Appeal No 7279/2021

Sa!d Nawa7 : - S— " ....Petitioner

VERSUS

'PPO'éhd.Otherq ; R “. - ",-Re,sponden'ts".'

AFFIDAVIT -

I, Said Nawaz Asszstant Programmer/Assustant LAN Admlnlstrator (BPS-
16), C_lty Traffic Police Headquarter, Peshawar, do hereby solemnly affirm
and declare on oath that the contents of this Review Petition are true and
correct to the best of my knowledge and behef and nothm ‘has been

concealed from this honorable Tribunal.

" Identified by ;'\Q»

Baseer Ahma ‘ J

Advocate Peshawa @»

' DEPONENT



" Review Petition No. /2023

In:

FEETI -
. e e

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

&E_S_I'MLR

. Service Appeal No 7279/2021

S8Id NAWAZuusrvserersrrssrersessrssssssass s PELLIONET

VERSUS -

. PPO an_cl Others...... ' . : Re.spond'entsj .

Ap:plica'tion' for the st.tspension of the ‘ogeration of the
. lmpugned order and Judgment dated 07—08-2023. tl“ the
~-final drsposal ot this Revrew Petltron. | : -

" Respectfully Submitted:

1. That the above titled Revnew Petrtlon is. belng filed today, in WhICh no -
-date of hearlng has been r xed o) far

2. That the facts and grounds of - Revrew Petition may klndly be

consrdered as. mtegral part of thIS apphcatlon

. That the apphcant/Petutloner has got good prlma facre case and |s
sanguzne of |ts success. - : . '

£, That the balance of convenlence aIso lies in . favor of the

- g applrcant/petlt:oner

That in the gfven crrcumstances if the rmpugned Judgment and order |

' . s not suspended the apphcant/petitloner will suffer |rreparable Ioss

It is therefore prayed that on acceptance of thls appllcatlon the '_
lmpugned Judgment and Order dated 07-08-2023 “may kmdly be

suspended till the. t‘ nal dlsposal of the titled Review Petltron
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' Dated:25092023 . Petitioner
| " * Through |

AFFIDAVIT

1, Sa:d Nawaz, Assistant Programmer/ASS|stant LAN Admlnlstrator (BPS—16), -

- City Traffic Police Headquarter Peshawar,: (the appellant), do hereby -

solemnly afﬂrm and declare on oath that.the contents of this Application
are true and correct to the best of my knowledge and hel ef and nothlng'
o has been concealed from thls honorable Trlbunal : :

ldentifiedby = . : . DEPONENT
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Service Appeal No 7279/2021

' WEFORT: ‘MRS RASHIDABANO ... . MEMBER (3)
'MISS FAREEHA PAUL ... - MEMBER E)

Sdld Nawcv, Awslam Programmer/Assistant- LAN Admlmstrdton (BPS 16) -

C ty Traffic Pohcc lcadquarter Pcehawar ........ PO i (Appellant)
Versus , B
; . »./5
1. Provmual Police Officer, K.hyber Pakhtunkhwa Peshawar - - e
2. Chicel 'Iralfic Officer, City ‘I'raffic Police, Peshawar. L S

| 3. Shahidullah Computer Opcrator ClI) Malak Saad Shahccd Pollce Llnes,

- Peshawar,
! . "4. Muhammad Jiussam, (,omputer Operatqr BPS 16 CTD Malak Saad
‘ Qhahccd Poh(.c,l ines, PCSdedI‘ ¢ eresmenesarresnensty (Respondents)
" Mr. Mir Zaman Saft L SPTEE - I :ffg’:.__';,
i : Advoaau o o 1~or appellam
1 Mr. /\sxl Masood/\ll Shdh " - ;, For official rcspon;dcnis» ,
I Dcputy District Auorncy ' S '
| Mr. Noor Muhamnmd l\hauak - ..., For private tespondents
i ~ Advocate S
v : . _ . e e
i Date of Institution.........oceeuien. '17.08.2021 | o0
i Date of 1learing. .........ouvee. .o 07.082023
; Date of Dcuslon...-...._;.' ............. - 07.08.2023
I * T o N
JUDGEME}\JT T

* FAREEHA PAUL, MEMBER (E): '1‘hr'6ugh-this 'singl jud}:i;m'eh't',._-we'.;

intend- 1o dlspos,c of instant appc,al as. well as cbnnected Ser\nc.e Abbca! No '
‘!' S

7”60/2()21 utlcd “Muhammad ikram Khan Vcrsus Prov1nc1a] PO]ICL Ofﬁccr .l |

‘Khybu Pakhtunkhwa, Peshawar & othels ‘and (i) be%vn,e Appeal No

7543/?0"1 titled “Abdullah Vcrsus Plovmcxal POllCC d’fﬁccr Khybcr‘-

. EAI\ -
u,“\vht'r P o —
Service Tribnsn.

Peshi T




: Khybcx Pakhtunkhwa Scrvice 1nbuna! Act, 1974 against

Pakhtunkhwa, Peshawar and others” as in; all the appeals common, ﬂueﬁgons

of law. and facts arc involved.

2. - T'he sc‘rvicc appeal in hand has been

: 28. 04 2021 ol rcspondcnt No. l lo 1hc cxient of amendment mF Appendxx

’ appcal of Lhc appdldnt had not been responded‘ within the statutory ‘peribd of

of its 1ssuanc_c.

V

agamst scual I\o 2 in column 5, for clause (A) and to the extent: of “Note”

whcrcby the KP l’oluu, I)cparlmcnl (lnformauon I’echnology ng,) Servace

Rulcs ’7014 had bccn amended thcreby mamtalnmg joint scmonty list of the.

Ass:stant Px og,mmmcrs Assistant IAN /\dmlmstrators and Computer .

: Opc1 ators (BS 16) for the purposc ol p10mol10n cgamst whmh dcpartmental,

ninety days It has been praycd that on acccptance of thlS appeal the impugned
notnﬁcatlon ddtcd 28.04. '7021 of rcspondcnt No 1to the exlen; of Amendment .' |
‘ in App(.ndlx a&,cumt Serial No. 21i in Lo]umn 5, for Clause (A) and l.ogthe extent -

" of addmg, ‘Note” whereby the KP Police Department (Informatlon lechnology

ng,) Suvmc Rulm 90]4 had bc,en amended thcwby mamtammg Joint

scmorlly hst oi 1hc Assistant Pfogrammers Ass1stant LAN Admmiﬁﬁmto*s and

Compuu,r Opu dtors (B]"i -16) for the purposc of promotlon mlght be: declared |

xllegal dnd unlawful and bc struck down and expdnged from the KP Pohce

I)cpanmcm (]n!ormauon lcchnolo;,y ng,) Scrvxe Rulc% 20]4 frdim the datc

I;‘; T N

3. Bud Facts of the caec as given in thc memorandum of appcal are that
. R . -} Ill ;

'”l'hc appellant  was appomlcd as Asmstant ngrammm//\ssmtam LAN

! R : ;

+ instituted under Scction 4 of the

the noﬁiﬁéatioh dated "

A SN TR A I

z
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B i T —

'
BN e ek g ]



Admmistrator (Bl’% -16) vide nouﬁcauon dated 10. 05 2018, pursuant to the
rccommcndduons of the hhybm Pakhtunkhwa Pubhc Serwce Commlssmn
“There wlcrc (mly'thmc mcumbcms in the KP Pohce Department who were
serving as Assistant Programmcr/Ac.smtant LLAN’ Admxmstrator (BPS-]G) and
| 1hc dpp(.“dnl. was at thc top of lhe scmonty list. Vide nouﬁcatlon ldatedf |
28.04. 7O?l of 1csp0ndcm No. 1, amcndmcnts were made in Albpcndlx agamst,,
‘serial No. 2 in Column 5 for (,lause, (a) and “Note” was also added whereby
' thc KP Po]lcc, Department (Informallon lcchnology ng) Scrvzce Rules .
.2014 were amcndcd thcwby mdmtammg, joint semonty list of thc Assnstanl
Programmers, /\ssislant I.AN Adminisi.ators and Computer Qpcrators (BPS-
16) 'l’o} the purpos‘c of promotion. The appcliant, preferred depm‘tilncatal ‘appee;l |
'againsi thlc noti [Edgtion dated b28.'04.202i which was not responded, within the

stét_uidry period of nihcty days; hence the present appeal, L i

4.  Respondents were put on notice who' subrhitted ‘wiitten ré‘ialies/'
comments on the appcal. We heard the ]camed cciunsel for tffcjappi:]laﬁt, the

‘ i i-.,'.. Co
lcamcd Dcputy District Auorncy for the official - respondents i'as well as

counsd for private rcspondcnts No. 6 & 7 and perused lhc Lase {' k. with

' . . oy .|
conncctcd documents in detail.

e 7
v i

5. Learned counsel for the appéllant,‘ after presenting the case in detail,
‘ . N 1S s

argued that. the lmpug,ncd dmgndments were 1l}e al and void ab—initio. He
- . ‘ r.‘ }
 further argucd that the impugned amcndments had advcrsely affeciﬁd the
. . \ |f .

~accrued rights ol' 1hc appcllant, as he was by no'w‘on the sec.ond position of '

scmom) lm( while subscqucnl 1o malntammg joint semomty hst his scmorlty




| would be 'ai‘f‘ected advcxscly as he would losc his semorlty posmon Hc furlher »

. bccn meludcd w;lh thc appcllam in scmol ity ]1st, desplte the faels thal both lhe

: posts Were of distinct nature and of differenl cadres He further argued that the ‘
' requisite’ quairhcauon for both the posts was also ‘not the samc, -as for .'

(,ompuwt Opc1 ator nnmmum quallﬁcallon was second class Bachdlpr Degree

: j
with one year !)1p|oma in I'T whlle hmmlmum quahﬁumon for the post of

As sistant Plogl ammcrs/Assttam LAN Admmlstrators was sccond class ‘

Mastcl Degree in (,omputc.r buence or four years Bachelor I)egree 1n;"

: Informauon lechno!o;,y or CL puter §c1cnce or equivalcnt quahﬁcauon '

Ac,cordmg, to lum the 1mpug,ncd amendmcnts were in v1olauon of the Sectxon

20 0 24 of the General (,lausc.s Acl ]897 He requested that thc appeal mlght

—

be acccptcd as-pray'cd for. L “ i

6. . Lcarned - Depuly [)1smct Auorncy and leamed counsel for pnvate‘

rcspondcnls No. 6 & 7, while rcbutung lhe arguments of leamed counscl for ‘

the dppCl]dnl ar;,ued that the PrOVIrICIaI Pohce Ofﬁcer empowered by Sectlon

140 of thc I\hyber Pakhlunkhwa PO]]CC Act '7017 (KP Act No II of 2017) -

- made amcndmcm in 1he Khybe; Pakhtunlduwa I’ohce Deparlmcnl ([nformauon

it. ‘l'

" _ lcchnoloby ng,) and in lhc hght of sub rulc 2 of Ru]c 3 of thc Khybcr

i 1.\

: l’dkhtuxukth Civil bcrvcuns (Appomlmcnl Promotzon and ltansfer) .Rules,

e

o HE e

198) and a!so in the h;oht of rccommenddllon of SSR(, and w1th Lh;. approval ,

v 1

of (Jovunmcm amcndcd the 2014 Servwc Rules in the best mtcrest of &ll the "'

' Inl‘ommuon lcchnolog,y staff mcmbcrs of Lhe Khybel Pakhtunkhwa I’oltee

. &

T iow hat aceor
o _}icy*;contcn_dcd that dCCOIdmg.lo thosce rules, the re‘spondcn‘l’s’ issucd ' joint

) argued 1hdt lhx oug,h thc nnpugned amendmenls, the Computel Operators had o

G e e

e a o SUE




| Computer Science/Information  Technology Computer SciencelInformation

Science or equivaien! qualification from a |ii) . Second Class: Bachelor s Degreefom a

A recognized univeisity B recognized universily with one! ye&r'

seniority list fm thc cadrce of Computcr ()purators, Assistant Prograﬁxmet‘s and

Asslstam LAN Admmlstratcns lhcy 1urthér drgued that! tHL pl‘lvatc

' rcspondcnt

appomtmcnt thcrcfme they were entl‘ded for promotlon to ithe next- liigher ,

- scalc ‘They rcqucslcd 1hat 1h\. appcal mlghl be dmmssed . i

3 ’

7. The appcllanl has lmpuf,ncd the amcndmcnt in service rulcs 1»$sued vnde
i

notification datcd 28.04. 2021 on the glounds that the cadre of Computer

: ~0p ‘1a10ss is dlIIu ent from that of Assnstant Prog,rammcrs//\ssmtam LAN

Admlmstratozs and hence no jOlnt seniority hst of these pocluons could be’

mamtalncd Pml]bdl of :mpupnﬂd nnuhuuon lndlcates thal the posts of

Compulcr ()pcnators as wcll as Assxstam Programmcrs/Assﬁimmt ‘LAN

..Admxnlstaatozs arc in BS-16. As far : as quahﬁcauon for boﬁ’l po‘:.ts is

concerned, the notification providcs as follolvs':-'
‘ | PSR i

Assistant .I’rogmmmet"//issi;'tant_' ' LAN .Cbrtth‘l:t‘;; -Operalor (BPS-16) o
Administrator (BPS-16) L B T

Al least Second Class- Master Degree in | i) Second Class Bachelor's "Degrée in
C s N TR ‘

v . . .
t - ‘ Cetes |

Information  Technology —or  Computer |- recognized Universily; or

2

. Diploma in  Information.; Jechnology

Srom a Recognized jf"ﬁ"dif” Technical

Computer Operator.

s No. 6 & 7 were senior to the abpcllant as per ﬁmr ~1m¥ia1 regular

{or  four . years I_facbhglbr Degree * im ’l'echnolégy ('BCS/BI'I g yed}'.f), iﬁi'am, a |

Iducation with two years experience as |

- — e

1

-

e e v a e -



!

lhc abovc mcnuoncd comparlson of 1hc, positions mdn.ates that ‘the

i .t .~’l

quahf' (.dllon fm both scts. of posts is thc sarme cxcept Sr. No. (n) I‘or Lompuu.r
‘()pc‘ralors. T S P | S

8 o hcrc 1; no second opmlon on thc fact 1ha1. prescnbmg quallﬁca‘uon fora’
'-‘spcuf ¢ ﬁcm in an) pfovmcul ;,overmnant org,am.aatlon is the sole domain of
thc Provmual Government. The Provmcm] (:overmnent is fully empoweled to
- ‘prcsc,rtbg serwice. |ulcs and ;zncnd them in auch a way that thc mghta of its
cnmpléx’ccs are fulfy pr ou.ctcd on onc hand and they are glvcn fair opporrumty f
" 'of JArCer Progression dlso In 1he case under reference here, it h’iS been found"'
1hal all the, posmons arc in B‘; < and I»ldt(ld to cnmputcn and hcncc, clubbcd
log,cthcn It1s fur thc; notéed that it is not just the Provmcxal Pohce in Wthh such
S stcp has becn taken, rathcr 1hL same pracflcc has dlready bcen adopl(,d by -
various depamncnts in.the (,ml Secretariat of the Provmcxal (‘uvernmem, and
.spcually the Iistablishment Dcpaﬂ.mcnl whlch i a xcgulalorj élcp;n'tment my
‘all the scrvjc:c matters of cmployees of provin_c,hl government. . - .b.ai -

. o ’ : [ ,,.’. S
9. In'view of the above discussion, the appeal in hand as well as connected

t ]
P A

appeals, being devoid of merits, -arc dismissed. Costs shall follow the event.
) . ‘ ) ’l ' B
Consign.

10.  Pronounced in open court in Peshawar and given under our hands and
. . - . ST LI . H % vt .

seal of the Tribunal on this 07" day of August, 2023.

-

L)

(RASHIDA BANQ) l: ~.

(FARHEHA PA
Member (1) Member (J) -
Ylazle Subhan, P.S* - _ - | U N _ N
. . . ‘ :,: : R RS A i

Te Trﬁ*nnal
Sty irve 00
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§ IR BEFORE THE KHYBER PAKHTUNKHWA ssnvucg -;
B " , TRJBUNAL PESHAWAR =iy ;
& . S e : - . Lé
i K3 - ‘ . ) /Lr[ / L[ L( b o e ‘
| D Qu o Pa f""’ Ve 1 W”D_&s:;_pﬁﬂ
_ Sewlca Appeal No.__ . ——
o , 1. Muhammad Sohail; Ex- Deputy ‘Secretary (BPS 18). Induslres. .
' L © Commerce and Technlcal ‘Education Depaﬂmenl Khyber
\ . Pakhlunknwa (KP). Peshawar & R/o House No. 31 Street No
1 .9-A, GUlbahar Colony No.2. Pesnawar City . o
il 4 - .
ol Lo
] J OO RPETRLE L (ATp.clle}n'l) '
L 1
o . . .
o . - - -
',g 1. Govt of Khyber pakfitunknwa thraugh Chief Secretary, Khyber - ;
, Pakhtunkhwa, Civil Secretarial, Peshawar. I ‘
: 2, Secretary to Govt. of Khyber: Pakmunknwa Commerce &
< Industrlles Department Peshawar - S - » i
'3, Secretary o Go‘vl. of Khyber Pakntunkhwa Envnrorment ' o
_ Department, Peshawar - ' ' 1
e [ResponrJonIS) ' o ‘
 LEAVE.TO F1L1. REVIEW. APPEAL UNDER SECT1ON 4 OF THE R
- KHYBER PAKIITUNKHWA SERVICE TRIBUNAL ACT 1974 THE - S l
_JUDGEMENT ANNOUNCED _VIDE DATED 13.04.2016. . o [
WHEREBY THE .SERVICES TRIBNAL CONVERNf THE
i ‘F,’UNISHMENT AWAREDED BY DEPARTMENTAL INQUIRY - ,
A o . COMMITTEE IN TO COMPLUSORY RETIREMENT FROM . :
P SR . SERVICES. , . S o
i&f . ~ |
ﬁ ' Prayer in Appeat
i I - gon accegtance of this. leave 10 file. rewew appeai the !
. S R R appellant gray as below ' | A
1.1, The decusaon/order announced dated - 13 04. 2016 may e
Q}gase be rewew and set aswde on humdnitanan Qround
- (Annexure- 2) , ' '
.' '.'E?".?m. .- M B ; . ' -
: ,:c{l;!- o
i
N
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MR. ATIQ-UR-REHMAN WAZIR, -

. BEFORE THE KHYBER PAKHTUNKHWA SER\_/MBLLNAL..EEM' .

" Review Petition No. 444/2019 : |
Date of Institution 25.11.2019 - Vo ks
. Date of Decision, o 0w022022 oy

-Deputy Secretary '(BPS:18).
ent Khyber Pakhtunknwa peshawar. R/O House

Colony No. 2, peshawar City.

Muhammad Sohail, ‘Ex
Technical Education Departm
No. 31, Street No. g-A Gulbahar

. ‘ . VERSUS - -
Goye'rnm’eht‘of-Khyber pakhtunkhwa through
Peshawar and two others. o

(Petitioner)

Chief gecretary, Civil Secretariat, -
’ - : ~...(Respondents)'_ :

. Present: -
Mr. Fazal Shah Mohmand, e
.Advocate o : For Petitioner. .

Mr.. Muhamha'd Adeel Butt, ' _
- Addi.'Advocate General, _For respondents.
MA AHMAD SULTAN TAREEN - CHAIRMAN
MEMBER(E)

. -

JUDGMENT -
RMAN;-Through the Review Petition

AHMAD_SULTAN TAREEN, CHAI

Ad_e'sc'nbed above in .the ‘heading, ‘the petitione’r has pra

-~coplied .bélow:-~ B R o _
“1. @Jbéh-acdept.ance of this leave to f-ile‘,revie-w appeal, the
a"p;lnella'nt pray as b'é_lhow:- , -‘ | - |
.1.1_: The &_ecision/order announcéd d;t'efl 13.66.2016 may
please be reviewed and set. as_ide"qn hu_manita'ri,aﬁ

. -‘,g~roum.i{ A | |
i 1.2. 'Tﬁe' éépéllénf; _é;‘:‘pea’l/casé may b.lpase bé. trahsférréd' to
) thf: | ‘-Establishn;ent. '6égadﬁeﬁf to' éonduét re-

_ inquiry/hearing.”

Industries, Conmerce and- -

yed for the relief as- -
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‘ adjudicated upon by the Trlbunal under due co

enqulry,

13.04. 2016, the penalty of remova

3. The g

.

2. The facts stated in l:he ReVlew petitiori precrsely lnclude that the -

petltlorrer was proceecled agalnst under the Khyber Pakhtunkhwa Government
e was |mposed

Servants (E&D) Rules, 2011 ‘and penalty of rernoval from serv:c

er dated 19 05 2015 He ﬂled dep
015 COnsequently, Service Appeal No.

upon him VIde ord artmental appeal whlch .

was rejected. vide order dated 05. 08.2

referred before thrs Tnbunal
urse and wde Judgment dated .

g§39/2015 was p

| from service was converted mto that af

cornpulsory retlrement - ‘ i

rounds urged in the Revuew peution include that no ongnnal

documents were presented by the respondents before the departmental

d before this Tribunal; that the episodes of. departmental"

enqulry commlttee, an

revuew petatlon and proceedmgs before thls Trlbunal were mrsgmded

by presentmg a photocopy of fabrlcated con“cocted false and baseless !etter

0 legal status “under the

prowded by the Establrshment Department havmg n
1984 that no relevant ancl specrﬂc

Ordlnance

()anun e-Shahadar '
esented that the evrdence presented by' the

documentary proofs were pr

respondents was based on mere verbal statements. specrﬂcally the statement of

- Mr. Naeem Khan WhICh was used 0. Duud grcund to initiate. departmental " ]
e baSlC

proceedlngs, tnat the appellant was not treated in accordance with th

principles of Iaw and his rights guaranteed under the law were vtolatea that no

al, proceedings were adopted to conduct departmental enquln/ ‘and awarded

erce that the charges leveled agam

Ieg
st the

major. penalty of removal from se

appellant were never proved in the enquury, and that the appellant never

commltted any act or ornlss:on whnch should be termed. as mrsconduct. ‘

4, - Arguments advanced on behalf of the petltloner and by learned AAG on

benalf of the respondents have been heard. Copies of the record compnsmg

‘“The service appeal was




judgmen

allegauons and repty, enqu1ry rep

"5..‘ The ma

'determunatson before embarking upo

Needless to ‘say tha

: Pakhtunkhwa Service Trabunal Act 1974 wit

' statute ACCOrdlng to sub section
. terrns and condltton; of servlce of CIVI| 5

' order, ‘whet

t dated 13,04 2016 of: this Tribunal, . charge 'sneet/statern'ent of

ort and proceedlngs, show. cause notice and

exed wnth the Revnew Petltion have been perused

reply, among others as ann
is the first point for'

Intalrﬂablllty of’ this re\new petition
n revnewalmhty of the Impugned 3ud

t this Tnounai has been estaoltsned under the Khyber

h derlned ]urlSdlC[IOFl by the same

(2) of Secnon 3 of tne sald Act, t

has been vested w:tn excluswe jurisdlctson in. respect of marters relatmg tD

ervant including dtscnpllnary marters
Secruon 4 of the Act inid provides that any civil servant. aggr:eved Dby any ﬂnai :
her orlglnal or appeliate 1 made by departmental authority in

'df any of the terms and cond|t|ons of hIS service rnay prerer an appeal L

Tnbunal having ]unsdlctlon in the matter. Howe\er
'prowde rignt of appeal for clwl servant m dascrpunary matters.' The n'ght of

peal in dsscnplmary matter has been pr
rnent Servants (E&D) Rules 20l1 WhIC

ap
his COpIed‘

Khyber Pakhtunkhwa Govern

beiow for ready reference -
' “19 Appeal before Khyber Pa/{htunk/r wa Services Tflbdnal’-.
(1) NorWIthstand/ng anym/ng contamed n an % omer /aw or rufe

ume’ bemg n force any bovemmenr ;ervan[ aggne ved Dy an y rinal

grder passed under ru/e 17 may, wrmln tn/rry days from me gate of

e order, preref an . appea/ to me Khyver

: commumcatlon af "

,Pa/_mtummwa Serwce Tribunal’ estaa//shed unde

Pakhtunkhwa - Prownce  Service
pakhtunitwa Act No. 1 0F 1974).

(2)00x

gm’ent.’, »

he Trlbunal . :

o8 'espect
o the -

Section 4. ibld does not

owded spec:ally under Ru!e 19 of the -

s for ‘the

r the: /myaer--'['”

Tr/buna/ Aa“ 197 *i’( Knyber. ‘




6. n vlew of the above Iegal DOSltIOﬂ a cwri servant has.been given right

f. the terms and COﬂdlttOnS of his s
ct, 1974 while

'of appeal generally !n respect of any 0 ervice
f i“he Khyber Pakhtunkhwa Serwce T nounal A

under Section 4 0
a Government Servants

specnaily under Rule 19 of the Khyber Pakhtunkhw

(E&D) Rules, 2011 in respect of disciplinary: matters.
nkhwa Sennce Trmunal Act does

Serwce Tribunal agarnst its

7. _The Khyber Pakhtu not. specrﬁc'ai'lvp

S |
provide for right to file 3 review petltion before the

eal preferreo undér Sectlon 4 of the Ar.t

dec15lon made-in pursuance to the app

r ‘Rule 19 of the Government Servanrs (E&D) Rules, 2011. Khyber

Pakhtunkhwa Servlce Trrbunal Rules, .1974 have been frarned in pursuance to

Sectlon 11 of the Khyber Pakhtunkhwa Servace Trrounal Act 1974 for. carrymg

said Act However the :ard rules ar
breview penuon is to make a

out the purpose of the’ e also suent about

review pet|t|on In general sense, the purpose 0

request/submisslon for reconsadera

Court/T rlbunal for the purpose of maklng changes or makmg of fresn uecasron
In the strict legat sense, 4 court Nol4 Tnbunal havmg given a ﬁnat deaision

becorne functus ‘offjcio and review, of the decision thereafter is suo]eCt to the

' ]urlSdiCtIOﬂ expressty provnded by law-Qr derwed mphedly In the present case,.

this Tribunal has got no express ]unsdlctron provrde

‘ dlscussed above to embark upan fevie

stabllshed under tne federal Ieglslatlon i.e.. Service

o Serwce Trrbunal (FST) e
s Act 1973 (LXX of. 1973) has been vested with revrew }unsductaon

Tribunal
same is copled herein below:- ‘

' under section 4A of the sald Act. The
--(1 ') A Tnbuna/ sﬁa// have me pawer to review its

eved parzy within

"4A Rey/ew.
final ardef on a rewew pet/r/an filed by an aggr

; th/rry-a’ays of the oro’e/_" on the fo//awzfzg grounds; name/y .

tlon of a decssnon alreaoy made bv a-

d under the ACt or Rules

W of its own decrsnon However Federal'




. 7 : ‘,
e
(r)- | ldrstavery of new and rmpo/rant rmatter or ewdence which;
| -aﬁer exerr:rse of due d//rgence was not wzth/n knaw/edge
‘
of the: pet/t/oner or could not be proauced by h/m ar the = IR 1 )
. i 'time when t/ze order was passea; ' R ‘ T
‘(z}-) ‘ ﬂonA _a_ccount pf some ! ristake or en'ar apparent on the chre ‘ A
of reoord;‘or - ' C
L (iii) - for any other suff'crent cause ‘ : a :
. ‘ o (2 The. Trrauna/ sha// decide rhe review p‘err‘t/on | wfmrh‘ tnrrr} o
days | o ' | ’
. (3) The. Tnbunal may conr‘rm, e_t aside, vary or modify .tnel. _}'
- L judgmentarorder unaer rewew . _ o 1
g Kl'r;oer-Pakhtunkhwa

ial servrce trlbunals mCIuam

8. FST and all. provincl
0 Artrcle 212(1)(a} of the o

been estabhshed in pursuance t
sly wlth drfferent temtortai

© Service Tribunal h_avo

VCOHStltU[IOﬂ of Islamlc Republlc of Paklstan obviou

u.atory ]urlsdrctron whréh refers 10 the power of a m’nun‘al.

aid (nbunals as provrded under-"

e et

B jurisdictrons. Adjud

10 hear an appeal is common for all the s

section 4 of respectnve Ser\nce TrIDunal Ac.:. However unnke Pro\urmal

o i s - —

been VESIEG Wlll" expres:. pOWEfS Of rev lcw unﬂcr

Service Tnbunals FST has
pled above ln addmon 1o ts basic adjudicalary ;unsdlclson unger

. secnon 4A co
3 Artlcle 240 of lhe Consmutlon'o{-f”~

. secuon 4 of Sefwce Tribunal Act 197

e —r————a -

1o Ser\nce of Pakrstan and conamons of -

'Pakrstan relates to appormmen
Paklstan as deflneo by Articie 2

nnection with. .the affaxrs of the~'r
.o~

ser\nce The Serwce of 60 of the Consmuuon.

y servrc.e post or office in co
to say that FST exercnses ;urrsdrctlon T

mean's'. an

Federatlon or a Provmce Needless

ederal Crvrl Servams wno ‘make pan of the Scrvlce

sly gwen t0, FST under

connectlon with appeais of F

- of Pakrstan and the power of revraw has been expres

Secnon 4A of the Servrce Tnbunal Act, 1973 Is the cases of 5ucn cvil servants

which the Provnncra! Serwce Tnbunals iacx " apser.ce ot a'ppropr.an: :egrslanon .

y -
l

o e e e e e e s



for the sake -of brmgmg conformtty in the ad;uducatory }unsdlction as the

) Provmmal Civil Servan!s also rnake part of Servsce of Paklstan 1lke the Federai

Cnvnl Servants Therefore lf a cnvnl servant m ‘the’ provmce seeks rewew of the

’judgment of this Tntqunal he bemg pan of the, Semce of Paklstan hke Feceral'

Civil Servants cannot be compeued to “avoid: seekmg rev:ew when there s no

specif.ic prohlbltion in th:s respect in the Khyber Pakmunknwa Service Trmunal.

i Act 1974 On: the other hand havnng regard to general conformtty of ]unsclctidn .

.of FST and Khybar Pakhtunkhwa Servnce Trlbunal borrowmg of revnew
4

1ur|sd|cuon by lhe Ianer frorn the farmer is besl sutled to the purposes of Amcle '

4 read wuh Article 25 of the Constltuuon of Pakistan. Hence, the rev:ew petmon O

at hand is held as mflmamable
9. "Coming to rewewablluty of the 1udgment passeo by this Tkibunal agannst .

the pe{ltioner it is apt to reproduce thelﬂ oeaow me conctudlng part of lne"

’ |mpugned ]udgment-' )
"'We have carefu//y perused the recard and have come to the
nc/us;an t/mt all coda/ farma/rt/e.f for dlscrp//nary act/on agatnst

the appe//ant have been fulf//ed by the respondent departmenr He -

has been gwen aull opponun/ry of derense and heanng Since

’chafge No 2 and /»0 3 srands provea aga/n.sr the appe//anr
; therefore, he has been pun/sned The rnajor pun/snment awardea

o the appe//ant is that of - removal ﬁ'om serwce hawever /t was
obsenred that the appe//anr has rendered abour m/rreen years of

S sethce. Pre.sent/y he was in grade 18 wmcn 5/70w5 rnar he »'35

promored from grade»l 7. Since Section- -1 9 of the (,‘/w/ Servant Act, “
973 prowdes r‘or compasyonate a//owance not exceed/ng [wa-
- rh/rd of tﬁe penszan or graruzty to d/sm/ssa//remaved Governmenr
| Servant on . compasszanare grau?d meirerore, ) t/ve Tr/buna/ /5

r'rrc//jngd to form the ap/nlon that. t/mugn pena/ty of remova/ fram




‘&ﬁa—‘-‘r—;‘-’—:'v- s,
«

T C ) ! ana’ that of compulsory ret/rement bath fa//s in the doma/n. ‘

| service
"ar‘ major pumshment yet the latter. is’ /esser harsh We therefore, _

S o L -deem it apprpprlate ta con vert the appe//ant pumshmen

/nto mat of compu/sory rearement

¢ af..

4 R remova/ ﬁfom service
view of a judgmem are as

The condmons whlch work for re

follow:- _
[0 dlscovery of new and /mportan( marrer or evigence which, -
' arter emrase o/’ due d///gence was not within knaw/edge .

. of the pet/t/oner or c0u/d not be produced by him at the ‘ 'p 3

_tilme when the order was passed

(i) on account of some mista ke or arror apparent on the face

of recoraL or

(m) for any . ather Suffi cxenr cause.
ental to

<

11. - In order to see whether any ¢ of the above condmons is mstrum

pugned }udgment possible ‘we have to have recourse to

. make the revlew of im
formal inquiry. The sasd charge

the charge sheet served upon the petltloner for

heet Includes three: heads of charge as copied below:- -

i - S g ‘ :- ) You issued the fake Envuronment Protectl
- L '_agploval to 780 BTS sn:es for Paknstan Commumcatlon h o

on Agency

Limited (Mobilink).
i) - You, yourself delivered the fake" 'Enviroinr'nehtall
: Protectnon Agency approval to- 780 BTS sites for~Pak‘istévn
Moblle Communlcataon lelted (Mobllmk) to the office of

- : : o Chief secretary,'Khyber Pakhtunkhwa and Secretal‘Y

Environment.




12.. 'Accordlng to Inquiry'repo

| cornrnlttee to dlg out that w

on record to prove the charge that

i) ~ You' had no, oft’
Industry wrth the EPA Envu-onmental Ap

.yourself nvolved init. . ' . ‘

rt, ﬁrst charge was not proved The second

char]ge as per Flndings of Inquiry Commrttee was proved. The sand charge

'relates to delivery of -EPA approval ino

ervation was concerned that a !erter which was nelther

commrttee as per Its obs

addressed nor endorsed to the Chlef Secreta

10269 an 25"‘ September, 2013 Dy Mr. Zafrullah

regrstered under Drary No

Junior Clerk Chref Secretary Ofﬁce His statem

“posmve lntention was noted with a questuon by the Commll:tee that what

LOuld have been that posmve mtenh

answered that this was & Iapse on pa
emparked upon dlscusslon of statements of ather persons hav

‘at all to proof of second charge but there seems ne. effon on part of the inquiry

Zafarullah Junlor Clerk Chief Secretary Offce when
the pet!tloner had dellvered the EPA

approval in Chlef Secretarys ofﬁce, it was nor warranted for the lnqurry

Commlttee to give’" fnd!ngs as to proof

accused/petltroner The third charg

waork when there was no second oplnion as.to proof of the second- charge ‘AS

already noted that ﬂrst charge was not

durmg the departmental proceedlngs while second charge was held as proved

quite tmagmatlvelv just to- show something agamst the

findings h:ghiy rrrat!onal and. farfetched

cral relatlon belng a Deputy Secretary s

proval but got "

fiice of the Chlef Secretary The sand N
ry Khyoer Pakhtunkhwa had-been i
ent that he recewed rt wutrb a
on " The Inquu-y Commrttee |tself o

rt of him LZa'rullan) The commnnee tnen A

mg no r_elevancy :

ho actually delwered the EPA approvai to Mr.

no evrdence was brought :

of sard charge a'gamst the o

e was |tseif mconsequentiai .ang it could.
proved agalnst the petltloner even B

accused fet 1t be wrth‘




13, The conciudmg part of
A~'.rev»iew ha

" concluded that all codal formalrtles for discip

' (present petltloner) ha

_ been gtven full opportunity of defense and hearing. Sin

3 stand proved agamst the app

charges already dlscussed abov

- mostly Jmagmatlv

- 10 of 1mpugned Jngment of thas T

. esta blished o

: pertains to the detlvery of this fake do

o commlr:tee reached

: proceed!ngs The ﬁndlngs in-the - mpugneo Judgment of tms
charge are beyond the scope of

(22

S already been reproduced herein above Accordmgly, it was

linary actlon agamst the appeitant

ce charge No 2 and No

etlant, therefore he has been punlshed As far

ncerned it is a

as Fulfillment of codal formalltles for dusc1plmary actlon Is co

matlier relating to due process whlch the departmental authontles are bound to

ensure in the proceedlngs but lt also makes part of .due process that evidence

collected during inqulry is appransed |mpartlally havmg regard to.its probative
value Pnor to mltlatnon 0

aliegattons agamst the accused/petrt!oner whzch cutmina

e and unsupported by any- tangible. materlal

detalts followed by pro and contra argumenrs were s

nlrecord that NOC in questton was a fake document. Charge No 2

cument .about which the. mqurry

Aon the conclusnon that the document had been dellvered by

PS of the Secretary Envuronment The

} appel!ant himself to Muhammad Naeem,

ﬁnding is. based on =tatement of Muhammad Naeem May be there woutd have

IIegatton against the petltsoner at the stage of facts finding

been a case of an 3

B
that he delrvered fake NOC to afore-named Mr Muhammad Naeem but thls

allegatlon dld'not make part of the charge sheet or statement of aliegatlons

served upon accused/petitloner ln the Acourse of’ formaf dlsmpllnary

TnDunal m thrs

respect and believtng the proof of second

the judgment of tnis, Tribunal impugned for .

ve been fulfi lled by the respondent department He has .

f dusorphnary proceedmgs, there were’ only verbal -

ted into three heads of -

e The mqurr/ report if fead as a wiole s

The faCtual'
ummed up in paragraph.

nbunal WhICh lncludes the fndings that .t:is .. ‘




. had deiwered fake NOC in th

review

: eQidencewas brought on re

- fake NOC to Mr Muhammad

) Cons‘equently -im

' as:de He is relns

charge. sheet. which is,an error on the ‘face of record m
of the lmpugned judgment. It has been observed herein above that no

cord to prove the charge that the petitloner had

.de!wered the EPA approvai in Chlef Secretary's office. The alleged deltvery of
Naeem. cannot be stretched for proof of second

sence of further lnqunry as to how

charge in ab
e ofﬂce of Chief Secrecary There

fore, thereis a

need of denovo Inqulry in, this reSpect to trns extent

. For what has gone above

this rewew petition. is accepted.

14.

pugned judgment of this Trib

oval of the petmoner from serwce is also set

aSlde The lmpugned order of rem
tated lnto serwce for the purpo

ompleted wnthan 90 days of the recenpt of thls )udgment of‘ﬂcnall

outcome of the denove |nouury There |s no order as to

‘benetits are ,sub;ect to

Y

i costs. File be consigned to the record.room.

TATIQ-UR-REHMAN. WAZIR) Crrtisns

, Member (E) : N A R TIN
01.022022 N i
c \ . "s.'\-v.:“_?é_ M'"".’: ‘
! /
o - ')
ke Po e 3 é/ 2
N ﬁ/[{rﬂ"
( ‘L('/ é‘ <

-

[

aking a good gro'und for . .

and when the petit;oner/accused ;

unal bemg revnewable is set

se of denovo mqu:ry to bg o

3 The back’ ‘

e papaar—
s e
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AT

¢ mecting of the Standing Service Rules Co

cc. Khyber Pakhtunkhwa, o discuss the Am
pent (Informatian Technology Wing) Service

N _ ~ 1)} i 1§ L ‘ . ' .
vyatdd 30 heurs in CPO Conlerence Room.} ’::::‘- :15 scheduled 1o be held on 14,07 2020
« Under the Chai ' .

manship of Inspector General

-

W R~y O e A s v

=

s

tl.

p:. Sanaullah Abbasi, lispector General of Polic

1he following Officers attended the meeting:

fr Akbtar Hayat, DIG Special Branch, Ki

. N s | ‘be .

sfr. Satman Choudhry, DIGHQrs:, Khybcr}h;;:aktll:::khul
ok unkhwa.

Afr. Muhammad Sueed Khan, Commandant Elite Force
i

At $4jid Ali Khan, Commandant FRP, Kk

- . be Y
Alr. ,\{uhafmmud Saleem Matwat, DIG Finu:’cctal;:k:::%mur& ; nkhw
sr. Kashif Zulfigar, AIG/Establishment, Khyber?zikhtuﬁkh?nnk Hhber Pt

M. Naveed Gul, Director, Information Technology, CPO Peshawar

s Joved Ahmed, AIG Legal, Khyber Pakhtunkhwa

Finance Department.

Establishment Depanment,
The following agenda items were Jiscussed in the meeting:-

L Anwndmums in the Khyber Paklituskhwa Police Departm

Wing) Service

II. ‘Ihe Provincial Police Officer, w

Rules 2014.

_ Mr. Tariq Mchmood Khattak, Section Officer (

. Saif Ullah Khan, Scction Officer (R-V

endments | .
Rules 2014, the Khyber I'akhturkhwa Police

e, Khyber Pakhtunkhwa.

Khyber 'Pnkhiunklim

FR) Government of Khyber Pakhtunkhwa

,I)’ G‘nvé:mmml of Khyber Pakhtunkhwa

ent (Information Technology

: clcomed the pmicipanis. Director, Information
Technology gave a detailed briefing / Presentation on the: Amendment in the Khyber

pakhiunkhwa Police Department (Information Technology Wing).

commiitice unanie
in Information Technology and recommended the foll
© Khyber Pakhtunkliva Police Department (Information Techno_logjv W

After thorough dcliberations and discussing each and every clause of these rules, the
nously decided to remove the clause "b* condition of one year Diploma
owing proposed amendments in the

ing). Service Rules

2014, _ A ; |
TitE KHYBER PAKHTUNKHWA POLICE DEPARTMENT
. (INFORMATION TECHNOLOGY WING) SERVICE RULES 2014.
| ExIsting and j:ro;iused Rules for BS-17 ire tabulated below:.
Minimum : A .
: . : ualificaticn . o
.Isﬂ\a Posts _ ,\;Lpolin::;;elm Llmit | - Reeruitment .
y in .
~ - Recrultment
L 2 3 T
AL feast a. Fifty percent| . iy percent by
Second  Class by pr%;:sc!uon!._ promotion, on the basis
Assistat Dircctor | Master’s ‘.’“'.u“.’l. ’c’m:’_ of seniority-cumsfimness,
| Programmer/LAN | Degree in ;"’“:s‘;’ tom from - amongst the
Administralor/ Computer- nness, Assistant .
| Web Science/ amongst Programmer/Assistant ,«
1 | Administrator Information 22-33 Al“}”"“‘-m ol I LAN Mnumstfnr;:nr
Data  Processing Technology ©f Years Ars(:?::;::n LAN g?l%p‘l“;)‘v ha\‘isg ﬁ:',c
Officer/ uivalent ASIWE - . having * AIve
Dﬂt&lc;::sc - persty :;?miillcation a;il*g“;';;n;::\ting year's service 35 such:
Admiinj from . 8 T s and © T _
(Bf’s-‘;';;mm recognized five YOS 1p, Filly pereent by
. Unii‘t‘ﬁi')‘: service as suUc ini“u‘l r‘ecm““‘ml
N . w‘; and hmi‘n
———

p————— i

e K AR 1Y "'z(f’?,,‘-g;g'.}::(_,‘;:_,;‘_;‘.‘.:' L

“Anet-

S Com
gom.\uwt—:n MEETING HELD ON' i
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| A ‘4 : I'riviided (hat f .
. ‘ . :_ o : lmq lsu‘lablc . . R :
- Sl el wl .
g e Pavlable [ L.
1 domolion then |
hy tnjual
‘ - reenntiment and
N | o - U ThoFiny percent
oy nital
R — _{ recrnitinent,
\g“un, coivded with mtr uf thanks MI
(AKNTAIHAYAT o (s,nje\l.«.\ cuomm'
Deputs Inspector General of Police, ) Deptity Inspector Gene

- Speial Branch, - ~ 1O Khyher Pajftu
Khyber Pakhumbkhwa, _ : " . e

SA IIU\IMN’)
omnsamdant, Flite Farce,
Khyher I° ahhnkhwa,

L

NS

(\i”ll:\\l\i,\" SALEEM a
Deputy lnspectar (encral
Fmance & Procarement Khy

A

IWAT)
M Police, _
pPabhtunkhwa _

t\.\\'f)l' 1) (.UL]
Director, Infonnation Technology
_ Khyher Pakhtunkhwa.

T {TARIQ \u’ MOOD mf:{,\TrAK) - ‘ -i:;\cllr;“o ‘m:;l.l&r;)
Section Otficer (FR) ‘ .
“Gove: of Khyber Pakhtunkhwa’ . Govt: ol:KhY or fakhtunkhwa
’ ‘ o Establishment Department.

Yinance Dcpnumcnl

~ CIIAIRMAN

* = - y . . . = :. . -
B ' ' ‘)“,7" . :

| (DR. SANAIILLMI ADDASH)
* Inspector General of Pollce, -
klwhcr l'nklxtunkhwt
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T YBER PARITFUNKIIWA
M

T OF PHE KH

COVERNMENT OF YHE hHA :

GOV RN LICT. DEPARTMENT.
s !

N()”l'lFI(‘ATION
. By }? )
Poshoawar, Jdosed the X k:,/{' G021 .
VA2 e -y CIn exercise ol the
e section 140 a1l a Police Acl. 2017

p()wcl’s
Na.

—am —

ctiom 140 of 1l Khyber Pakhtnhhw

e e VAN I‘;-m'inci')l Police
{Khvber Pakhtunkhwa Act No. I of 2007). the

) jove srchy makes the
‘Officer. with the approval of the Government. hercby

i iyt q Jhwa Police
following . further amendments. in the Khyber Pakhtunkl

5 srvice 5. 2014,
Department (Information  Technulogy Wing) Service Rules.
_ nameiv:
-AMENDMENTS
[n the Appendix.- ' - ’

tar  against Serial No. 2. in Column No. 3, for clause (a), the
Jollowing shall be substituted, namely:

F“(a1 fifiy percent by oromotion, on the basis of seniority-
“cum-fitness. Irom amongst the Assistant Progranmmers,
Assistant LAN Administrators and Computer Operators
(BPS-16). having qualification prescribed for initial
recruitment for the post of Computer Operator at Serial
No. 6. with tive vears” service as such;

Note:  For he purpose of promotion the Department

»shall maintain a joing seniority list of the  Assistant
Programmers.  Assistant LAN  Administratars and
Computer Operators (BPS-16); and";

— e —

——

—_——
th) agaiim Serial No. 3, i Column 5, for the
the following shal| pe substituted, namely-

’ Y s ao m— -
By initia reCW—“"\ﬁ
|

Scrial Ng 3 shall be deleled: ap
(d) d\

—_——

eXiSling cnu'ies‘

AgAINSL  Seria)

No 6,
tbbrevigiion . 0 M Column Ng 5
abhr:';::;z::. I‘ilgures and hYPh;'Jn— ‘?};pg‘”{‘?r the
suhstilulcd,. ‘T and hyphen "BPS.1¢" = the

shall he

W
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~ INFORMATION TECHNOLOGY GROUP) SERVICE RULES. 200

discuss .amendmen_ts -in the Appendix to the Khyber Pakhtunkhwa
(Provincial Information Technology Group) Sefvice Rules, 2006 in fight of

5 . The following‘attendédl' ."

3, Meeting started with the recitation from the Hol!y_Qurah.

: fl..'.' . After thorough de!ibéfa;ion, it was decided that:-

- . ‘ ) - ) . N : ’
- . . . . . : , - ' : c -*
. - 4 O o D ! -
S © . a T AR £ e ) o
N - N . ) . e E . A s Tt CE
. LT . . K o oL o :i - TR e T
.. R

MINUTES OF THE MEETING OF S.SR.C HELD.ON 14-07-2016 IN - -‘

WTARV ESTABLISHMENT DEPARTMENT -
AMENDHELoY _ KHYBER __ PAKHTUNKHWA —_(PROVINCIAL

" A meeting of S.S.R.C was held ice of Secr
o ‘ «=:R.L was held in the Office of Secretary,
Establishment on 14-07-2016 at 1100 hours under her chairménshiprzg L

approved summar?f _an,cl representation, received from All Assistant
Programmers Association, Kiiyber Pakhtunkhwa (unregistered). '

. (_1) " Mrs. Humaira-Ahmad -~ sveaes IN Chair. .
Secretary, ' - S
_Establishment Department.-

(2) _Mr..Mian Muhammad - R R e
Special Secretary (Reg) R S E
Establishment Department. e . -

(3 Mr. Muhammad Ali Asghar,"
‘ Deputy Secretary (Estt:), '
" Estabfishment Department.” -

: ('4) Ms. Saiia :
‘ " Deputy Legal Drafter, .
Law Department.- -

et ——

.(5)  Mr. Hidayat Ullah ., o |

- Section Officer. (FR) =~ . ' ' - o i

Finance Department. - S ) : L

(6) Mr. Muhammad Fayyaz;: ' : B
Section Officer (R-1V), :

O EombishmencDepartment. o s
(7)) MnSRJamit o @/
- Section Officer (E-V), - .~ o SRR
Establishment Department. * o

”i. The "existing - post of Ass'ista"rgt' Programmers o the
strength of Establishment Department will be dec{ared a;- s
_ dying cadre on.the pattern. of Ex-PCS Secretariat gnd LT

. v/ 4 ’ . .
. \‘ 7 : / . . PSR .
\ e e ! ! L PR
X e ; . fl e e
07/ e A : Lo ‘

. IR TINN - .
A L Lo ’
W T . e o
?‘: s } - e B

(L N . - Loe e

e e e T
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. '_ in the Appendix to Khyber Pakhtunkhwa (Provincial Information Technology‘ :

o

" Executive Groups The incy

shall contin mbent Assrstant Programmer -

ue to be QOVerned tnder the existing rutes till .. -

| _ Ostof Assistant Director;» ~

fi. The posts of Data ‘
: Proces

Operator. be merged stng Supervrsor and Computerg

0
perator (BPS-16). HoweVer, their: further promotion as

Assistant’ Director (BPS-
17) will be subject t '
. Pprescribed qualification ap J ot .

ex15t|ng Computer Operators
il

\ -~ followed: by Data Processing Superwsor and subsequently \ ‘
A by Computer Operators . :

The last mcumbent of Assrstant Programmers shall rank

and re- desrgnated as Computer K S 4'

d experience for: the: post of : ‘ i

g The Se"'ONtY List. will, begm from Assistant Programmer, L

EXEIanatlon C : L RS

' senior to the first Data Processing Supervisor and the last .~ = 1 E

. incumbent of Data Processing Supervisor shall rank senior \
. to the first exrstmg |ncumbent of Computer Operators ‘

iv. The present Assrstant Programmer, at the strength of = ‘ _ o
_ Establishment ~Department will be ' considered for - - S b

Group) Service Rules, 2006 in the followmg manner:-

i. At S No 3 of the Appendlx in column 5 at (b), the foilowang ‘
o will be substituted:-

“50% By pron"ot;on, on basrs of seniority-cum- ﬂtness,' . 5
from amongst Assrstant Programmers and. Computer o i
_Operators havmg quallfrcatron prescnbed for |n1t1al_ T
recruitment wrth ﬁve years service as such “ S _ o

i. S.No 4 of the Appendrx pertaining to the post of Assrstant o S

Programmer will remain intact till promotion of the sole ‘ i
lncumbent Assustant Programmer s - . o

i, S.No 5 of the Appendlx perta:rung to the post of Data ‘ |r
Processmg Supervisor will be deleted. o S it

iv. - In S. No 6, column 1, the BPS may be deieted._ ‘

Qeanned hy CamSeanner

" e T | promotion as Assistant Director, in due course of trme on T
- the basis of senrorlty-cum-fltness Coe _ SN
. ‘ ) ' b
-5 In Irght of foregoing, the: reqUISIte amendments will be made ' '~’i
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' -Officer (R-1v), - P
B Estabhshrnent Department ) RGN

Mr. Hidayat Ullah,

- Section. Officer (SR-III),' :.‘ o ' s Dep ty Legal Draﬂer, "f':z
- Finance Department. ~ ~ .~ .© - . Law Department.

‘Mr. Muhanimad Ali Aéghar ) o ) Mr. Mian MUhammad, -
Deputy Secretary (Estt) - . : . Special Secretary (Reg) A
Estabhshrnent Dep rtment L _Establishment Department

/ : Mrs. Huma:ra Ahmad‘
.7 . Secretary -
Establlshment Department/Chalrman. .

Seanned hy CamSeanner
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BEFORE THF KHYBER PAKH‘I'UNK~ !

Appeal | No 4:1[20],1
Dété of Insututlon 08 2.2011
29’;.2013

Date of Dec;suon
q Iqbal, Chief Inspector of Mlncs, quhawar. - e
Eggus REENCIE S

1 ’ The Chlef Secretary, Goyemment of Khyber Pakh;unkhwa, peshawar. ’
Pakhtunknwa Estabhshment

-Mian Faroo

3. The Secretary to Govl. 0
roe of D.G Mines & Mineral, Peshaw

4. Mr. Obaidullah, Director
Lucenslng D. G Mines and Mmeral

' 5. Mr..Mustafa'Kamal, Director
. Peshawar..,,... : . (Respondents')
'»‘MIANFAZALWAHAB R I .'_ .
' . ° .- Forappelant. - ?~. .

R. SHERAFGAN KHATTAK, .

Addf Advagale Generl Lk i Fer official resgonaems

SYED MANZODR ALT SHAH, .0 .l MEMBER * . -
G fULL T MEMBER - .

. This appea# has been fi fed by

= ,Muan Farooq Igbal, the ap

meral Development Dep

& Mmerals in- addition to h:s ‘own - duties; (i) Service ‘Rules "fiptified by the

Government Qf Kh
ol-v dated 17 10 2010 for appolnlmcnt of Dll'EClUl’ General Mlnes and Mincral in

'?the DlI'ECtDl‘al‘E General Mmes aﬂd Minerals; (Iu) To replace words “setecuon on.
ent“

of'_semonty list of the officers: ln BPS-19 of the Directorate General Mullzs and
M;nerais for the. last two years Dunng the proceedmgs m the case, ttie learned

,;caéé Was, cons}dered on!y for prayer No lll whereln !t has been prayed thagbon )
cceptance ‘of the appeai restore the: prevcous clause (b) of natircatlon No

Loy
el

2 “The Secretary to Governmentof Khyber
Department, Peshawar. : ; S
f Khyber Pakhtunkhwa Mineramev,.al‘?epartment -

Peshawar with addl. cha
Licensing, DGMmes&MIneral Pesnawar. .t _‘ .

"Advocate o ¥ - F - e
(S - A‘ . .. v . ATT“'—‘Q ED- '..

MR NOOR'ALL KHAN, . " . - MEM £
S Lo T N EX A
. T T . " . *Khyber ".&“.A\I»R!J-‘-Vﬂ .

. Servies”
Pwh.-waw

pellant Jnltla!ly agam;st the (r) nouﬁcauop No. SO(E- .
)E&AD/9365/2010 qated 2. 12 2010 authonzmg Mr. Usman Ali Maert Secretary.
artment to- Iook after the work of Dlrector General Mines . -
yber Pakhtunkhwa vide not:ﬂztzon No. SO-Admn(MD)/l-&/&B .

in dlause (a) -of Service Rules notified vide notlﬂcatlon No.§0-Admn(MD)1- -
6/88 Vol-V dated- 17.10. 2010 toworcts “semorny-cum-ﬁtness ;-and non notification

i nnsel for the appellant submtrted an appllcatlan for allawang hlrn to delete ’

T




3 SRR =\"'6i‘-’)

ts of. the case. bneﬂy stated are tnat he appellant
lnspector of Muan in BPS -19. smcr.

Engnnocnnq hom Univorsuy or Engrnoenng &

or most “afficer m BPS-
31. 12 2008. Vlde nonﬁcaLron d-.ll(.d 10, -12 2003
ule (2) of cule 3 of the Khyber

fer) Rules 1989, and

Fac
18 ]l 2004

and Mlneral Department as Cnrcf

ng degree in Masters in Mining

av:
lS tne seni

ecnnology peshawar & and
stood . on

ions contanned in sub r
Promotron & Trans

e suD)ect ‘the- Industnes,
i Educauon Department rn c
Depaftment - and l:l'l

top of seniority fist’ as it
pursance of.the: provrsu
) khtunkhwa Civil- Servants
n of all notrf'catrons on th

ment, Labour and Technlca
tratlpn
f. recruntrnent qualrﬁcatuon

cl Mnnerals Departmen

(Apporntrnent,

In . supersessior
.Mrneral Develop
with the Establlshrnent and- Admims
Department laid . down the method 0
.-conditions in the Director Generaf Mmes an
: appointment. of Director Generai Iand down as under -

e Finance- .

f selecnon on ment from amongst the
ctar Mineral Explorauon/ucenslng and _
havzng at least 17 years
e of- persons

"(a) by prornonon on the “basis 0
holders of thé posts of Dire

' Cruer Inspector of Mrnes tabour. Welfare,
service in BPS-17 and above provlded that’in cas
Inidally appomted in BPS—18 the length of servrce for pro

: _be 12 years in BPS-lB and above' or-

-
(b) by transfer from

Englneenng or Master

persons havmg Bachelor’s De
Degree in- Geology '

6 10/2010 wnen all of a 5udden vl

gvernment of Khyber Pakhtunknwa notiﬁed

“These rules remained in force till 1
* wotification dated 17.10.2010, the: G
‘new Rules vide notlﬁcatlon dated 17.10. 2010 wherein clause (b) ‘of th
.‘replaced on. malaﬂde rntentrons A
""for the said. post was laid downas U

ccordmg to which the- cnl:ena fcr ap

nder:-
“(a) by prornotron on the basis of selectron on ment frorn amongst ‘the
" Directar. Exploration (Mmelals) Director Licenising, Chiel Inspector of -
.. Mines and Cornmlssloner Mines Labour. welfare, navmg at least 17
~_years service in:BPS:17 and.above, @ and in case of persons initially -
o - appointed in BPS-18, the length of se
i snall bci2vyarsin BPS-18 and above, or

(tz) by trclnsfer from the provlncral government department."

mooon to the next higher pOSL Feelrng

:'The appellant has been deprived from pra
and after exhaUSong

"'aggneved the appellant fi Ied departmental appeal
;departmental remedy, the appellant fi Ied the present appeal

’
_.-.- -

'-.-"F—”""" - T - \.--—- b .

is sorvrng in Mmes .

rvice for promoaon to rhe post

19 Hrs name is in r.ne N

Commerce, L
onsultanon -

s -and other
t. The. cntena for '

gree in lVlinin_g-

de impugned.

e rules was -
porntment

motron_ shall = .

no
.

RN
o -
r

-
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The appeal was an:tted to regular hearmg on 10 2. 2011 and nohces ,%

were issued to the respopdents. The ofﬁcnal respondents have fi led their joinit _
) ~
written. reply argd contested the’ appea! The appellant also ﬂled re_)mnder in ,. e

rebuttal . ‘ e 5L

Comsel for the appeliant stated ‘that Drrectorate of Mmezal and- Mmos-
was created subsequent to. detail study by Aus AID (Austrahan Congsultation) m L -
view of Natlonal Mineral Pohcy TNMP) in- 1995. “The post of Dircétor General Mmcs'-v ' '

& ‘Mineral was desngnaled lobed technm‘l post This mq al<o béen conrrmed ’

xlag_BeLa_Z_Qt.Bﬁuly e;esp_op_@ﬂ:; Ru!es of apporntment promonon etc.. ol
g D G Mmes & Msneral were ‘notified on 10 12.2003. Method. of récruitment for

Dlrector General in Service Rules is as follows -
K |

“(a) By promotion, on the basis of selectnon on - merit, from

- amongst the holgers of the posts -of Director: Mnnera; S
’ o ef Inspector o ST
B S g e ¥

yRars - SRIVIER IR i .
BPS-17 and above, provided that in case of persons initially _—
appointed in :BPS-18, the ‘length of service for prornonon .
shall be 12 years in BPS-18 and above, or .

T (b);’,,, By transfr from persons havmg Bachelor‘s Degree m,Mtnlng .
R "Engnneermg orMaster Degree in Geology. o

A

The above. rules were. abrupt]y madified- on 17.10.2010 where in Clause (DJ was
malafidely momr ad to defeat ﬁeclsiun of the Tribl.lnaf dated 23.4: 2010 in Servrce
;Appeal No. 1876/2009 (not to gwe ch‘arge to junjor person on :ransfer of the then

- brrector General Mines & Mmeral), o appomt its own blue eyed person and not to

a!low quaﬂfed ‘and professlonal officers of the - department to ‘get’ promot:on \
,_Clause {b) was rep!aced “by t:ansfer from the prowncna! Government 8 ,
Department“ Furthermore in: clause (a) the words “Selectuon on: ment“ be' RY
changed to selectnon on “Senronty-cum-r‘ tness" as was the case in Pun;ab"

-

R

Government Serv:ce Rules

The procedure for makmg rujes or by-laws as spccn“ ed un Secoon 23 of

-; : .General Clauses Act 1897 as glven below were notfollowed - ]
: ? N (l) the. autnorlty having power to . make the rules or bye-laws ) - S
, j-"-,u . shall, before making them pubhsh a draft of the proposed- i .
N " . rules or bye-laws for the information of persons fikely tq be AL S
¢ - affected thereby; - . e

(2) the publication shalt be made in such manner as that authority
deems to be suffi crerlt or," if -.the conduhon with respect to

., '
s

* ™ - “ - : 4 .
. - . .
; e e S—— e e o




e ey R

.'{(j . \ aco

prcvlous publlcatron 50. rcqum. in sucn mannor as tne .

(government concerned) prescnbes' .o - S
. . >

(3) -there shall be pubhshed wrm the drart a_notice specrfymg a
date onh or after. whrch the draﬁ wall be taken _into,

_ consideration.” ' St

.1 . . ‘ L. <
i . a

" be changecl to dlsaclvantage of employees Regarding jurlsdlcuon of Tnbunal in the
o " matter and fi hng of appeal agalnst notifi canon igsued by the Government Relrance
:. - WES placed on’ 2011 SCMR-698 and 2012 !?LC (C 5)142 ' :

'+ department as-well as from o_L'l!‘tside_and as sl.:cn no dlscnmmabon has been made.

\

A _‘Argurnenrs heard and recnm_ﬁeryeﬁﬁ., .

P

o8 " The T[lbunal abserves that the change in rules nave not- been made in

can be seen. The appellant has alse pleaded l’or replacung the words "selectloq on ',
Y
;* merit” by “selection on semonty-cum—f itness in cladse: (a) of tne Rules. The
. Khyber Pakhtunkhwa Civil Servants Act 1973 has clearly ¢ elaborated the same wde -

.,Sectlon 9-Promotlon wnlcn is reproduced as be!ow. .
“9 Promonon.-(l) A cw;l servant possessmg such mlnlmurn..
qualifieation as may be:prascribed shall be eligible for promotion to

a.higher, past for the time being reserved under the-rule for
- departmental promo!:lon ln the serwce or. cadre to whicn ne

belongs

. {2) A posl: referred to-In sub-’sectlon'(l) .may either‘be a'sel'ection’ :
- post br-a non-selection post to- wmcn promcmon shall be made

. as may be prescnbed- I e )

(@ . in the case of a selectron post on tne basrs of

. ... selection on merit;.and - 2
i (b)' . “in the case of rion-selection post,-on the bas:s of . ..

;\_‘; s g senlonty-cum-f'mess . o -

bunad, : Y g

_ Furthermore, the matter has also been explalned ln the Esta-Code (EsmbllShment

".

& 2012 PLC (CSJ 1330 was relied upon whereln it has been stated that rules cannot”

: ’ 6. The learned AAG argued that rules fiave been modrl“ed in accordance k
£ with Section 21 of the Ganeral;Clau ses AcL. It provrdes for posting of afficers of the )

accordance wrth Secnon 23 of the General Clauses Act 1897. No reason or rational: -
has been sl:ated for the modrﬁcatlon from whrch rnalar‘ de on part of respondenl:s-_ .

= i . . . . ’
» M B C et ey
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t
“After careful conssderanon and’in Super session of all prewous a ‘

_Sreers and instroctions-on the swljeet the Gsvernmtmt af Vst
akistan have deciged that the -princip for promotion’ from- one

post'to anothr should be “by selection on merit with duc. regard-to  ©, . .
; semority" and that this principle should be applied uniformaly ail o LTt
- along the: line from the lowest to: the hnghest posts and from_one
“class ‘of service to anotner X . ..

-2 For this purpose “merrt" does not mean good serwce record- .
-, “-only, but aiso includes expencnce, quahf‘ cation and suitability for
" the post or service to which promotion is'being made. The vdlue of
all these different factors has to be-assessed in rating the officer's _
fitness for promotion. The words’ “w:tn due regard to seniority” " L( T

imply that, white emphasis is to be placed 0N good service record -
. qualifications and aptitude for the higher post, the officer'’s relative |

seniority in the.cadre, from which promotion is being made, should

be glven due weight, the ‘greater . the disparity in seniority the .
greater. -should be the Jumor off 1Cer's. super:onty in pomt of merrt.'"

Er9 - Iq vrew of the above the: Trrbunal concludcrd to sét as:de modrl‘ cat:on in . ‘,

f 2 rules notrr ed on 17.10.2010 ancl clause (b) of notrfjcanon No. SOI(IND)I-GBB—VOI--. ;

: -'_J:J'Vdfted 10.12, 2003 is restored and further rnOre that promotrons shOuld be made
sbfctly keeping In wew Sectionr 9(2) (a)(b) of Civil Servants’ Act 1973 and Esta »

Code directions stated above. This appeal afongwrth .connected appeaf No._ :

6/2011 titled "Obaldullah Versus Chref Secretary Khyber Pakhtunkhwa having = <

cammon question of law are dlsposed off accordmgly. Parties pre left to bear their o A

i pn costs, File be tfpnsigned to the record. : . "
.; 1912013 : % //PMW%ZW : :‘~' B
 Figy : - '
’.‘;'."c%);/%-’///’?‘a /’//,-/ )5/,//// S
ay - L /{////J’/ ),4
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DR e T

=TT

S . . : h ;' . ]
.'.~ ) . Lo _‘(q__/ — PN
F Ity ai dres ey ran of, ‘n'»l.. o M- S - )

: Pumitser ol . :

Cues ':1-""'..-——---_. /3{'-

- e
g m—

S T—




>

JUDGMENT S} SHEET

. PESHAWAR HIGH COURT, PESHAWAR

(JUDICIAL DEPARTMENT)

WP No. 3893-P12020

Afnan Bln Sultan and others vs. Govt. of KP through

Secretary Home & Tribal Affairs Department, Peshawar and

: YED AR HAD ALI AR

numbers and are worklng as Computer Operators (BPS 16) in

-others.

".JUQGMENt

Date of heanng 12.07. 2021

 Petitioner () By Mr. Muhammad Isa Khan Khaltl Advocate.

/th‘)ﬁ T

. ARespondent (s) By Mis Rab Nawaz Khan AAG & Muhammad'

Yasir Khattak Advocate along with Zahtd'
-Hussain Asslstant Home Degartment o

Pétitioners; 'Who are 28 in.-

the ‘office .of Home Department Go.vernn_xent»_ of Khyber |

Pakhtunkhwa, seek -con$titutiohal ' juriédiction‘ of this' Court

praying that:-

-

“In the given faciual and legal position, it is , 'thereﬂJre, PN
prayed that on acceptance of i thzs pet:non this hon'ble court
may be plea.sea’

i

to declare rhe process of further upgradatton of the -

private  respondents, in absence - of proper

.- determination of inter se seniority of the employees,

as illegal, without lawful aulhortly and of no legal

. ejjecr

i,

to d:recr the reSpondems No. 1 & 21to prepare a

proper seniority list in accordance with the .

provision contained .in Section 6(2) of the KPK

R Employees (Regulanzanan of Sevices) Act, 2018

i,

v,

1o rectgﬁv the nonﬁcanon dated 03.08. 2018 o :he‘ S
- extent of employees at Serial No. 2 to 27, being

wrongly desigrated as Assistant Programmer and
des wgnate lkem as Computer. 0perator

to direct the oﬁxc:al respondents to provtde a
proper . service  Structure for -

employe s/computer operalors; und

to gwm' any ather remedy to uhxch the petx!zoners

~ are found fit in law, justice and equity”. -



2.', S Itis averred in the petrtron that all the petrtloners

were rmtrally appomted in the Pro;ect of the Provmcral o
‘ Government known as "Computerzzatzon of Arm.s' Ltcenses

in the year 2013 and 2016 (“Pro;ect”) Therr appomtments ;

were initially made - BPS-12 however, later, through

. Notrﬁcatron dated 29,07.2016, the posts of Computer Qperator . -
‘and Data Processing Supervisor' were -‘rner'ged‘ into Aa_.single -
) cadre of Computer Operator 'and were npgraded to; BPS--IG.‘

, Accordmg to this Notrhcatlon before merger of.. the cadre, L

Computer Operators were workmg in BPS 12 whereas Date .

Processing Supervisofs were working in BPS-14. The servrees

of the employees in the said Project along with employees,-in:; |

other projects Awere regu'iariied through Khyber Pakhtlrnkhwa

o Employees (Regulanzatlon of Serv1ces) Act, 2018 (“Act”) and, -

accordmgly a Notrﬁcatlon in thrs regard was 1ssued .on - .

03. 08 2018. The essential gnevances of the present petrtloners‘ :

- are that in the sard notrﬁcatron the prrvate respondents were L
'ranked senior to the present petltroners wrth a dlfferent

nomenclature i.e. Assistant Programmer whereas in true sense .

the said respondents were 'irﬁtially appointed as -'Data' .

Processmg Supervisor whosé servrces were later merged anng

with- the present petmoners vrde aforesald Notrﬁcatron dated

29.07.2016- thus therr proposed upgradatron and re- o |

desrgnatron in BPS 17 is rllegal and without iawful authonty
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3 - “The -of’ﬁe_ial responden_ts ':haye'-- fi‘led. their‘
| oomments wherein they 'have, stated that the private

resporidents were initially _app_oiiited as Data-Er__ltry Supers/_isqrs : B ‘

(EPS—16) and were »hold'ing' a supervisory .posit_ion,‘ who were . ‘.

laterfe—_design’ated as -Assistant Progra.ihmers. As sdch; th'e

said priv‘ate'.‘ 'reSpondents' Wefe later upgraded to the post of

Assistant Progremmers from BPS-16 to BPS-17 and were re-

designated as A‘ssistant'.Directo":s '- LT. ﬁdough nnpugned “
‘Notxﬁcauon dated 25. 07. 2019 N o | |
A4.. Arguments heard and record perused
s | It i ewden_t_ from rec'ord that. the 'presetit
'I petiiioners were ‘appointed as Computer Operatoss 'od ﬁxed -
- pay in the éroject initiated and launched -by- the -Honie-' R
, -Deparhneht for - “C omputerzzatton of Arms chenses The. -

oﬁer letter clearly envnsages that thelr appomtments were in ..

BPS-IZ. The 'reSponldents'-Fmance Depertment had-lssued'the I

Notification -dated 29.07.2016 whereby the then -posts of
AComputer Operators. and Data Proces'sing Shpérvisdré’ y'vere' L

merged mto a smgle cadre/post of Computer Operator and o

were upgxaded to BPS-16 Whereas the prlvate respondents

- were appomted agamst the post of Data Entry Superv1sor
| (BPS-lo), wh}ch Is a posp falls_m_ a separate category, in t_hel‘
3 P‘rOject. ‘ ‘ ._ ' - ] . )
' 6. -_ Khyber Pakhtunkhwa Employees (Regulanzatlon_ -

‘of Servnces) Act, 2018 was passed by the Provmcml Assembly.

regularwng the servmes of'vanous employeesworkmg in 58 -
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projects of the Provinelal G0ver_nmerl't7 The l’roject wh'ere the
'present:petitioners and respondents wer_e- WOrking appeers at o
serlal No.21 of the Schedule to the Act‘ Pursuant to the Act, -

: through notification dated 03. 08 2018 services of 94' -
employees, who were work.mg in the Project ‘were- regulanzed, .

. w e.f 07.03 2018 In the said list mcumbent ofﬁc1als holdmg v

- - one post of Assistant Dlrector, 26 posts of Assnstant‘ R .

| Programmers and 65 posts of Computer Operators 01 post of .

Driver and 01 post of Naib Qasrd were regulanzed

7 The SNE avallable on record further clanfy the o

-

Amatter that the post of Data Entry Superv1sor was a drstmct_' I
'category of post from the post of Computer Operator in the-‘».
' PrOJect The posts of Data Entry Supervisor appear at senalj |
'No. 05 of the SNE whrch were proposed to be re-desrgnated as: |
.. Ass:stant Programmer (BPS 16) whereas the post of Computer
. Operator appears at serial No. 06 of the SNE In the relevant o
lcolumn scope pf thelr dutles has also been enumerated The" |
. 'respondents have also plaeed on ﬁle letter dated 28 06 2018 a
_ accordmg to which, the aforesald posts were sanctloned by thei‘
| F m’cmce Depaxtment and accordlng to the; sald letter the posts
. of Assrstant Programmer as well as Computer Operator have
been categorlzed dtﬁerently It is mentloned in the sard letter -
| that 26 posts of Assistant Programmers whereas 80 posts. of -
- Computer Operators have been sanctrom,d Thus from the = - L

aforesaxd letter it is- clear tat the posts of Assnstant -
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‘Programmer - a's well .Computer_ : Qperator 'ere-« two I
different/distinct posts. | | ,
; 8 Later, throtgh the impugned Notification détéeg -
: -2_5.07‘2'019:the'post_of ‘Assistant P‘rograrhmer has. been re- :
tlesignated as Assistant Director 1T. The assertio'n‘ of the | g
| . learned counsel for the petttloners that the posts of present-._ i |

petitioners and pnvate respondents are one and the same and '

since the present petrtroners ‘were app’omted prlor to. th‘e' .

private respondents -therefore the upgradatron of the :

'respondents is illegal are not supported by the record As-, |

slated above in view of the aforesatd document Computer R

Operator constitutes a orfferent category of post whereas the' -
Date E'ntry_ Sopervisors, who were latter r'e-de'sighated: as -
:Ass_is'tfam t’rogranunersf are -disttnct, post. Similarl)tz | the -
allegat_ions of the present petitioners thet the ‘joh ctescription ot’

. the two‘ posts is one ahd thesanre cannot be eppreei_ated.'_h);.

 this Court in its 'constitut_ionel_ ;i.uri,s‘,diction as eSSenﬁaliy the N
. sameisa policy matter of the Executive' | -
9. | : What should be the requrrement for a partlcular
post and the surtabrhty of the mcumbent officer to hold the |

sard post is exclusxve domam of the Executrve and the‘

Consntunonal Court has no Junsdrctton ta mterfere in the sald o

policy decrsron of the Provmclal Government unless the same '
s, agamst law. or oﬂ'end the fundamental nghts of the .

petmoners, thch 15 not the case of the petmoners Rehance is

placed on Syed Mu,:eed Shak vs, Prmctpal thbgr Medtcal' L




- College (2006 SCMR 1076), o Motu Case NO 10 og2007 o
| (PLD 2008 Supreme Court 673), Human R:ghts Case No B .

14392 of 2013 etc_ 14 SCMR 220) and Messrs. Power ke

A 'C'onstructlon Corgoranon ot Chma Ltd through Authonsed Lo
Lo Regresentattve vs. Paktstan Water amI Power Develogment _- RN
. AuthortQ through Chalrman WAPDA and 2 others (PLD‘ j

 20175C83)..

A,IO.' i , Before partmg wnh the Judgment we may hold L
that the present petltmners may agltate thexr gnevance for : "
prowdmg them ﬁxrther structure of thelr serv1ce, if. perrnlSSlbIe

- under the law before thc appropnate foru‘m | |

. ,41.1:.‘ : In view of the above the alleged gnevances of'l_ S
" the petmoners canvassed in | the present petltlon aAre_.
' mnsconcewed and. as such we ﬁnd o’ merit in thJS petxtlcn,..: o
-w-hxeh is a_ccordmgl) dnsmlssed. |

ANNOUNCED. -+ .- = - /%m_ub SRR

12072020 - . . JUDGE . - -

Nawab Shah C8 {DB) Justice Shakes! Anmad & Justice Syed Arshad Al
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 VAKALATNAMA-

IN THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR

- . @ué{ ' .N@CGCZZ' ' rterisenes et e Pét'itiqne;‘/Appéﬂant.-."_

+

N P .V 0 - g/ 51%24? ..... -ﬁeépoﬁdeﬁ&/Defehdiétgiv

We the uﬁdersig‘nei— dohefeby appdiﬁt and constitute, —

- above-mentioned matter and to withdraw or compromise the ‘said matter or' -
*_ submit to arbitration any differences or dispute that shall arise touching or in any. -
. manner relating to the said matter ‘and

: to feccive money and grant receipts .
.therefore and to do all other acts and things which may be necessary to be done for
. the progress and the course of the prosecution of the said matter. SRR

’

1. . To draft and sign files at necessary pl«;udihgs, applichtioﬁs,;'oiijécﬁonﬁ;
" . affidavits or other documents as shall be deemed necessary and advisable .

" “for the proseciition of the said matter at all its stages.

2. To employ any other Legal Pracﬁtiohgr, aufhorizi_ng him to exercise the =

~'.. power as conferred on thépndex‘signqudvocate; wherever he jna_v think |
fit to do so, S ' e e

. AND we hereby agree to ratify whatever the Advocate or his substitute shall-do .
--in the above matter. I/We also hereby agrée not to hold the Advocate or his

.' . b‘.v::me(')ﬂ &g_/‘? J/QO -3 .

o Aok ke i
T ' L Advocates . -
Pes,h‘awgp :

v

» OFFICE:-'Cantonment Plaza F!at,é/B_Khyber Bazar'Pe'shawalE'

" Cell #0320-1946985

* Email: ashmedbaseer234@gmail.com

- 'BASEER AHMED SHAH Advocate To act, appearand plead in the




