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The review petition in appeal no. 7229/2021 received today i.e. on 

25.09.2023, is incomplete on the following scores which is returned to the counsel 
for the petitioner for completion and resubmission within 15 days.

Annexures of the petition are not in sequence-be annexed serial wise as 

mentioned in the memo of petition. i
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\Review Petition No/K /2023

In

Service Appeai No 7279/2021

Said Nawaz, Petitioner
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PPO and Others...... Respondents
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

72023Review Petition No rc\H

In

Service Appeal No 7279/2021

Said Nawaz, Assistant Programmer/Assistant LAN Administrator (BPS-16),
PetitionerCity Traffic Police Headquarter, Peshawar.

VERSUS

1. Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
2. Chief Secretary, Govt, of Khyber Pakhtunkhwa, Peshawar.
3. Chief Traffic Officer, City Traffic Police, Peshawar.
4. Govt, of Khyber Pakhtunkhwa through Secretary Finance 

Department, Civil Secretariat, Peshawar.
5. Govt, of Khyber Pakhtunkhwa through Secretary Establishment 

Department, Civil Secretariat, Peshawar.
6. Shahid Ullah, Computer Operator, CTD, Malik Saad Shaheed Police 

Lines, Peshawar. .
7. Muhammad Hussain, Computer Operator, CTD, Malik Saad Shaheed 

Police Lines, Peshawar. Respondents

REVIEW PETITION AGAINST THE JUDGMENT AND ORDER DATED 07-
08-2023 OF THIS HOMORABE TRIBUNAL PASSED IN THE ABOVE
SERVICE APPEAL

Respectfully Submitted;-

1, That the petitioner earlier filed the mentioned Service Appeal before 

this honorable Tribunal which was dismissed vide Judgment and 

Order dated 07-08-2023. (Copy of Judgment and Order dated 07- 

08-2023 is enclosed as Annexure A).

2, That this honorable Tribunal is very much vested with powers to 

review its Judgment as this honorable Tribunal has allowed Review 

Petition No 444/2019 in Service Appeal No 939/2015 which was even 

not challenged by the respondents, thus attained finality, hence the 

instant Review Petition. (Copy of Judgment passed in Review 

Petition No 444/2019 is enclosed as Annexure B).

3. That the impugned Judgment and order dated 07-08-2023, is against 
the law, facts and principles of justice and liable -to review on 

grounds inter-alia as follows:-



^ .

GROUNDS:-

A. That the impugned Judgment and Order is illegal, void against the 

law and record.

B. That the impugned Notification to the extent of amendment in 

appendix against Serial 2 in Column 5, for clause (a) and to the 

extent of adding "Note" has even not been approved by the 

competent forum, as the Standing Service Rules Committee (SSRC), 
was not Constituted in accordance with law and instructions of the 

provincial Government, thus the same is corum non judice and as 

such the impugned Judgment is liable to be reviewed on this score 

alone. (Copy of Minutes of the SSRC dated 14-07-2020 is enclosed 

as Annexure C).

C. That it is worth to note that no qualification was approved in the 

meeting of Standing Service Rules Comrhittee (SSRC), while in the 

impugned Notification the qualification was later on included, without 
the approval of SSRC, hence the impugned Judgment and Order is 

liable to review, on this score alone.

D. That in para 8 of the impugned Judgment it has been held that the 

Establishment Department which is regulatory department of the 

provincial Govt, has already adopted such step, while according to 

Sub para III of the Minutes of the SSRC dated H-07-2016, the 

decision regarding seniority was made according to which the 

Seniority List wili begin from the Assistant Programmer, followed by 

the Data Processing Supervisor and subsequently by the Computer 

Operators, which has further been elaborated by adding the 

"Explanation" which in clear terms sates that the Assistant 
Programmers will rank senior to Data Processing Supervisor and Data 

Processing Supervisors will rank senior to the Computer Operators, 
while in the instant case the petitioner has been treated totally in 

different manner, thus too the impugned Judgment is liable to be 

reviewed. (Copy of Minutes of the SSRC dated 14-07-2016 is 

enclosed as Annexure D).

E. That the impugned Judgment is in violation of Section 20 to 24 of the 

General Clauses Act, 1897 in which case such appeals were accepted 

by this honorable Tribunal and which were also upheld by the Apex 

Court. (Copy of Judgment dated 29-01-2013 passed In Service 

Appeal No 251/2011 is enclosed as Annexure E).
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F_ That it has been held by the honorable Peshawar High Court, 

Peshawar vide para No 8 of its Judgment passed in Writ Petition No 
3893-P/2020 dated 12-07-2021, that the posts of Computer 

Operators and that of Assistant Programmers are two distinct posts.
(Copy of Judgment dated 12-07-2021 in Writ Petition No 3893- 

P/2020 is enclosed as Annexure F).

G. That the post held by the petitioner, i,e Assistant
Programmer/Assistant LAN Administrator (BPS-16) and that of 
Computer Operators are totally distinct posts even in terms of 
qualification, besides previously the Computer Operators were 
promoted to the post of Data Processing Supervisors and the then 
the data Processing Supervisors were to be promoted to the post of 
Assistant Programmers, thus the Computer Operators have been 
brought two step up and now are placed senior to the petitioner, 
hence the impugned Judgment is liable to be reviewed.

H. That the impugned order is liable to be reviewed as the accrued 
rights of the petitioner have been snatched and that too for no fault 
on their part.-

I. That the impugned Judgment and order has been passed In violation 

of record, facts besides principles of natural justice.

J_. That the petitioner seeks the permission of this honorable Court to 

rely upon additional grounds at the time of arguments.

It is therefore prayed that by accepting this Review Petition, 
the impugned Judgment and Order dated 07-08-2023 passed by 
this honorable Tribunal in the above mentioned Service Appeal, 
may kindly be set aside, be reversed aind the Service Appeal of 
the petitioner may kindly be accepted as prayed for.

Dated:-25-09-2023 Petitioner/^ J 

Baseer Ahmad SmF^
Through

&
Ibad Ur Rehman 
Advocates, Peshawar'

CERTIFICATE:
Certified that as per instructions of my client, no Review Petition on the 

same subject and between the same parties has been filed previously or 
concurrently before this honorable Tribunal.

ADVOCATE
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

/2023Review Petition No.

In ^

. Service Appeal No 7279/2021 

Said Nawaz............................ Petitioner

VERSUS

^.RespondentsPPO and Others....;

AFFIDAVIT

I, Said Nawaz, Assistant Programmer/Assistant LAN Administrator (BPS- 

16), City Traffic Poiice Headquarter, Peshawar, do hereby solemnly affirm 

and declare on oath that the contents of this Review Petition are true and
correct to the best of my knowledge and be|ief and nothinj-N^has been 

concealed from this honorable Tribunal.
t!

Identified by DEPONENT

j .

BaseerAhma ✓ ■■

:AV

Advocate Peshawa
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RFFORF THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

/2023Review Petition No.

In

Service Appeal No 7279/2021

Said Nawaz, Petitioner

VERSUS

RespondentsPPO and Others,

Application for the suspension of the operation of the
impugned order and Judgment dated 07-08-2023. tiii the
finai disposal ot this Review Petition.

Respectfully Submitted:

I. That the above titled Review Petition is being filed today, in which no 

date of hearing has been fixed so far.

2. That the facts and grounds of Review Petition may kindly be 

considered as integral part of this application.

3. That the appiicant/Petitioner has gotjood prima facie ease and is 

sanguine of its success.

4. That the balance of convenience also lies in , favor of the 

applicant/petitioner.

5., That in the given circumstances if the impugned Judgment and order 

is not suspended the applicant/petitioner will suffer irreparable Joss.

It is therefore prayed that oh acceptance of this application, the 

impugned Judgment and Order dated 07-08-2023, may kindly be 

suspended till the final disposal of the titled Review Petition.



PetitionerDated:-25-C9-2023

Through
/Bciseer AhimdShah •

Advocate, Pe: r

AFFIDAVIT

I, Said Nawaz, Assistant Programmer/Assistant LAN Administrator (BPS-16), 
City Traffic Police Headquarter, Peshawar, (the appellant), do hereby • 
solemnly affirm and declare on oath that the contents of this Application 

are true and correct to the best of my knowledge and )5el|ef and nothing 

has been concealed from this honorable Tribunal.

DEPONENTIdentified by

Baseer Ahmad
jAdvocate Peshawi

w

» .



lilAf
*. / 11f; I ^

h

\ ’

'i»FFORE 1HK KHYBER PAKHTUISKHWA SERVICE TRIBUN^^^^
PESHAWAR ¥

!i"ic<e.
A. :i^Service Appeal No. 7279/2021 I ,1■zu sI - I

MEMBER (J)\|.\ _ 

MEMBER(E) X^Pesl^
★BBl-Olir: MRS RASHIDA BANG 

MISS faih:eha PAUL ‘

i

Nawaz, Assistant Programmer/Assistant LA^ Adminislralpr (BPS^16)
(Appellant)

Said
City 'IVafUc Police Headquarter Peshawar.

!!

;!!'

Versus

l. Provineial Police Officer, KliyberPakhtunkhwa, Peshawar. ^
'2. Chief Trafnc Officer, City Traffic Police, Peshawar.
3. Shahidullah Computer Operator, CTD, Malak Saad Shaheed Police Lines, 

Peshawar.
^.Muhammad Hussain, Computer Operator BPS-16 CIT), Malak Saad

(Respondents)

ji.i.*
!,
|)f'

i:

Shaheed Police I.ines, Peshawar. .........I
•ft

i.
, Mr. Mir /Hainan Sail 

Advocate

Mr. AsiTMaspod Ali Shah 
Deputy District Attorney

■ ^

, i

For appellant 

; For official respondents
V

r
1

i-!, ' I U ,
For private respondents

f

Mr. Noor Muhammad Khattak. 
Advocate

?

17.08.2021
07.08.2023
07.08.2023

Dale ofliistitution... 
Date of Hearing......
Date of Decision... ,.

i
f

■il' 4i! ■S

JUDGEMENT i''i
ii ■U:

FAREKHA PAUL, MEMBER (E): Thfdugh this 'sihghi'judfemeht, we 

intend to dispose of instant appeal as well as connected Service X|)^cal No. 

7280/2021 tilled “Muhammad fkram Khan Versus Provincial Police Officer,
V . _i.

KJiybcr Palchtunkhwa, Peshawar & otliers” and (ii) SeWice Appeal No. 

7543/2021, titled “Abdullah Versus Provincial Police 6fjiccr, kliybcr

i ■!1

i3: /

\ iATtKSriLV

' I

St-rvicc t
|»,'sJj;»vv s»»‘

1

■il'
'Ii

ift
i
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as in all the'appeals coininoa pueij^ions
(

Palchtunkliwa, Peshawar and others” 

of law. and facts arc involved, ti

hand has been instituted under Section 4 df the2. . 'Hie service appeal in
I ■

Khybcr Pakhtu,ikhwa Service Inbunal Act. 1974 against the notificatioh dated
I

28.04.2021 of respondent No. 1 to the extent of amendment. Ln> Appendix
■ ** ,

in column 5, for clause (A), and to the extent of “Noteagainst serial No. 2

KP Police Department (Infonnation Technology Wing) Service 

2014 had been amended thereby maintaining joint seniority list of the

whereby the

Rules,

Assistant l^rogrammcrs, Assistant LAN Administrators and Computer

Operators (BS-J6) for the purpose of promotion against which departmental

ponded' within the stdliitory;^)eribd ofappear of the appellant had not been 

ninety days. It has been prayed that on acceptance of this appeal, the impugned

res

notification dated 28:04.2021 of respondent No. 1 to ,the extent of Amendment 

in Appendix against Serial No. 2 in Column 5, for Clause (A) and loithe extent 

' of adding “Note” whereby the KP Police Department (Information Technology 

Wing) Service Rules 2014, had been amended thereby mainiaihing; joint 

seniority list of the Assistant Programmers, Assistant LAN Admlniytrators and 

Computer Operators (BPS-I6) for the purpose ofpromotion mi^htbe declared

i

I."

I' •

f..
t ;

illegal and unlawful, and be struck down and expilnged from the kP Police

Department (Information Technology Wing) Service Rules 2014 fro'm' the date

; iM :ii

r

. \ .of its issuance. «■

5-t " i

IBricf Jacts of the case, as given in the memorandum of appeal, are that
: i(.i

the appellant was .appointed as Assistant Programmcr/Assislant LAN

F3. f.

I t

i.K-:fi ti. > I 1

I:A

:/ .
1 .fih ; . .:•

L .
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(HPS-16) vide notification dated 10.05.2018, pursuant to the 

recommendations of the Khyber Pakhtunkhwa Public Service Commission. 

There were only three incumbents in the fP Police Deparlment tyho were 

Assistant Programraer/Assistant LAN Administrator {DPS-16) and

Administrator

serving as

the appellant was at the top of the seniority list. Vide notification dated 

28.04.2021 of respondent No. 1, amendments were made in A^ipcndix against

!

serial Na 2 in Column 5, for Clause (a) and “Note” was also added whereby 

the KP Police Department (Information Technology Wing) Service Rules 

2014, were amended thereby maintaining joint seniority list of the Assistant

Programmers, Assistant TAN Administrators and Computer Operators (BPS- 

16) for the purpose of promotion. The appellant preferred departmental appeal 

against the notincation dated 28,04.2021 which was not rcspopdcd^^ilhin the 

statutory period of ninety days; hence the present appeal,. • . i

Respondents were put on notice who submitted wi'itten rejjlies/ 

cornmciils on the appeal. We heard the learned counsel for tlie appellant, the
. :: hi ; ■

learned Deputy District Attorney for tlie official respondents as well as 

counsel for private respondents No. 6 & 7 and perused the case file with 

connected documents in detail.

4.

i

V i.1

..I

Learned counsel for the appellant, after presenting the case in detail,
' . ;; .Al' ;

argued that, the impugned amendments were illegal and void ab-initio. He 

further argued that the impugned amendments had adversely affected the
i • I I! , i •

accrued rights of the appellant, as he was by now on the second position of 

seniority list while subsequent to maintaining joint seniority list, his seniority
j

5 i

T.Sl'- •.4' 2
i f\t

.-r f.Kny
I'i»Sci-’-ii;

; ,
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he would lose his seniorily posilion. lie fprtiier 

argued that through the impugned amendnjents, the Computer Operators had

would bo alTcctcd adversely as

'bccn.ineludod with the appellant in seniority list, despite the facts that both the 

of distinct nature and of different cadres. He further argued that the

also not the satne, as for

posts were

requisite qualillcalion for both the posts was 

Computer Operator minimum qualification was second class Bachjdi or Degree

with one year Diploma in IT while §» minimum qualification for the post of 

Programmers/Assistant LAN Administrators was .second class 

Master Degree in Computer Science or four years Bachelor Degree in 

Information Technology or Cojaputci Science or equivalent qualification. 

According to him the impugned amendments were in violation of t|ie Section 

20 to 24 of the General Clauses Act 1897. He requested that the appeal; might

Assistant

7
I
I'

i

be accepted as prayed for.

1

6. Learned Deputy District Attorney 'and learned counsel for private 

respondents No. 6 & 7, while rebutting the arguments of learned counsel for

the appellant, argued that the Provincial Police Officer empowered by Section
■iJ

140 of the Khybcr Pakhiunkhwa Police Act,. 2017 (KP Act No. T1 of 2017)
;

1.made amendment in the Khyber PakhtunJdiwa Police Department (Information
. .'Is 1.1,:,,

'i'cchnology Wing) and in the light of sub rule 2 of Rule 3 of the Khybcr
. i J. .

Pakhiunkhwa Civil Scrvaiits (Appointment, Promotion and Transfer) Rules,
in'

1989 and also in the light of recommendation of SSRG and with the approval
''V'

of Govcrnnicni amended the 2014 Service Rules in the best interest of sdl the

4

f,1/

i

Information Technology staff members of the Khyber Pakhiunkhwa Police. ' 

^ftarheyiqontended that according to
.•rf

those rules, the respondents issued“joint
i

r* y 4

r
jj. ifrfTl

• • iN, !/■ • II* ■ 1 S.-: ■
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seniority list for the cadres of Computer Operators', Assistant PrOgrartimefs and

They llirth6r argued that^ the pdvatd 

senior to the ai)pcllanl as per theif'initial regular 

appointment, therefore, they were entitled for promlotion to te next lii^er

■ scale.'I hcy requested that the appeal might be dismissed. i

'I'hc appellant has impugned the amendment in service rules f^'sued' vide 

notification dated 28.04.2021 on the grounds that the cadre of Computer 

Operators is different from that of Assistant. Programmcrs/Assistanl LAN 

Administrators and hence no joint seniority list of these positions could be 

maintained, l^crusal of impugr'^d nniiiication indicates that the posts of 

. Computer Operators ^as well as Assistant ^rogrammers/Assi^iaht 'LAN 

Administrators arc in BS-16. As far as qualification fof boih po^ts is 

concerned, the notification provides as follows:-

Assistant 1 ,AN Administrators.

respondents No. 6 & 7 were

V

7.

fi :i !■)

lii' i:■i

Computer Operator (BPS-16)AssisUwt Protiranimer/Assistant LAN 
Admimstrator(nPS-l6)

i) Second Class Bachelor’s Degree in

Science^Infprmation

At least Second Class Master Degree in
\

Computer

Technology (BCS/BrJ' 4 years), /rom a

Computer Science/Informal ion I 'echnology

or four years Bachelor Degree in

recognized University; or 

ii) Second Class-Bachelor 's Degrec j^rom a 

recognized university with pne'- year 

Diploma in lnformmipn\^i'fechnology 

from a Recognized Board-Jn Technical 

Kducatkm with tv^’o years experience as 

Computer Operator.

Inpnnation Technology or Computer.

Science or equivalent quali/icatkm from a

recognized uni versify \.
r

;■

",

i

I >

. i
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The above mcmioned comparison of the positions indicates that the 

qualification for both sets of posts is the same except Sr. No. (ii) for Computer

Operators. ; ■ ?

second opinion on the fact that prescribing qualification for a 

■ specific post in any provincial govemincnt organization is the sole domain of

8. 'fhcrc is no

tlac Provincial Government, 'fhe Provincial Government is fully empowered to
t

way that the rights of itsprescribe service rules and amend them in such a 

employees arc fully protected on one hand and they are given lair opportunity ■

of career progression also. In the case under reference here, it has been found 

that all the positions arc in BS-1 ^ and iciated to.computer, and hence clubbed

i
i

together, It is further noted that it is not just the Provincial Police in which such

practice has already been aclopted by ,Step has been taken, rather the same 

various departments in the Civil Secretariat of the Provincial Government, and

specially the Establishment Department, wiiich hi a regulatoiy- department in 

all the service matters of employees of provincial government .
;

In view of tlic above discussion, the appeal in hand as well as connected 

appeals, being devoid of merits, arc dismissed. Costs shall follow the event. 

Consign.

9.

(
!■

;
. 4

;

10. Pronounced in open court in Peshawar and given under our hand:i and 

seal of ihe Tribunal on this 07’'' day of August, 2023,
1 V, 'i

;
\N • - .1 •' •<:*• •• i

(FA1^^/ICIIA I^UL)
Member (Ii)

(RAJiHlDA MNO) li.N ' 
Member (J)

;
ATTi

*l-azh Suhhan. k ) J ' I it

'X hi »

cTcr I

1
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Service Appeal No._

n • |•nU•^ "il- •' "'f*
:.r iv;iiu»'"l

....... -.....I'
H-

H-'l ■

VV
l^ltlCiX

i' industries..

Technical Edupalion Depahmeni, y 
Peshawar & R/o House No. 3i Street No

Pesnawar City

;-J

.1.!j
li Commerce and 

Pakhlunkhwa (KP).

Gijlbahar Colony No.2

il

9-A; ••
..... (Aafjellanl)

i ,. .1.: '•
■VERSUS

through Chief Secretary, Khyber
Govt of'Khyber Pakhtunkhwa 

Pakhtunkhwa.

I ■ 1.
Civil Secretariat. Peshawar.

•; ».
Coinmorcu , &of Khyber- Pakhtunkhwa 

Peshawar

• •. 2. .Secretary to Govt,

■ - industriies Department

3. Secretary to

Deparltrienl, Peshawar

1
'!

«i '

Govt, of KhyBer PaKntunkhwa Environment
ri
I;P . (ResponrJontS)

I OPUIFW appeal
.THEI PAVE TO FILij------  VHn7^

.uvFFF PAKHTUNKHWAj£RyiCEimBpjALACl^^^^^

DATED
rnsJVERNT THE 

pppApxiuiPMTAL inquiry

AMKinilNCED VIDEillDGEMENT
ccpx/ir.FS TRIBN^I vAjHERESY ‘ THE

■
punishment awareded by

TH COMPLUSORY retirement FROM■

committee [N

SERVICES. ,^ .

■ Rraver in Appeal: .
! file. revie^A/ appeal theanoeotancG of this- leave igt: 1; Upon

appellant prav as below.
-•I

ThR decisinn/nrder annrpnnoed dated 13.04.2016. imay

please be review and set-aside
} '

■ fAnnexure-2V

1.1,
humanitarian Qroun_don

, l -TOI : ‘
».-ifc2^

;
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pFc;HAWAR.-n rin tribunai

;i . pfforF THE KHYPFP PAKHTUN
r: Review Petition No. 444/2019

»
25.11.2019 , 

01.02.2022
Date of institution

■ . Date of Decision ^ - d ■

rrs.sr»" A s=“ r... ^

.• •

;

ill

!

Government of Khyber Pakhtunkhwa through Secretary,

Peshawar and two others.

PresenL

Mr. Fazal Shah Mohmand,
, Advocate

Mr.-Muhammad Adeei Butt,
. Addl. Advocate General,

fi

11

i.

For Petitioner.

• For respondents.
ti

ii CHAIRMAN
MEMB£R(E)MR AHMAD SULTAN-TAREEN^- 

MR. ATIQ-UR-REHMAN WAZIR,t
•I
1

i tiiDGMENT

AU|v|An SU^TA]i-XeLM££i 

described above in .the heading

■ copied below:-- ,

! '
V

.r^aTRMANi-Through the ' Review Petition 

the petitioner has prayed for the relief as
s ■
ft ■ ■ •

•TFi';
W ■f, . 4

file review appeal, thefi of this leave to"1. Upon acceptance

appellant pray

decision/order announced

as below:*.
dated 13.06.2016 may 

hurnanitarian

‘i

1.1. The
reviewed and set aside onplease be 

ground.

, The appellant appeal/case may please 

Establishment Department

••

be transferred to 

to conduct re-

Ji
1.2■

r .V thefi
J

. ■! .

inquiry/hearing."
Xi'i'f-<r,y\'!

I.
■

I to/
i.

:

;
■

IS
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1

r. include that the 

Pakhtunkhwa. Government 

service was imposed

Petition preciselyThe facts, stated in the Review

roceeded against under the Khyber
2.

■ petitioner was p 
servants (E&D) Rules, 2011 and penalfy of removal

*■

from

departmental appeal which 

, Service Appeal No. 

The service appeal 

and vide judgment dated .

into that of

3.
I * 19.05.2015. He filedhim vide’Order dated 

rejected, vide 

939/2015 was i 

adjudicated upon 

13,04.2016, the penalty of removal from serv'ice

Upon
order dated 05.08-.20l5. Consequently

was was:i.
preferred .’before, this Tribunal 

, by,the Tribunal under,due coursei
fi'i ■ was- convertedrlfi
ii

compulsory retirement.
1 include that' no original 

the departmental

t'
The grounds, urged in the Review- Petition

the respondents before

5
3. -

r-- documents were presented by
' and betore this Tribunal; that the episodes of departmental ■

Tribunal were misguided
•enquiry committee,

!
, before this 

, corfcocted, false and baseless letter , 

having no legal status' under the 

and specifu:

review petition and proceedingsI.

, enquiry,
■,r

• by .presenting a 

provided by

Qanun-eShdhaddL

• OQcumehtary

ptiotocopy of fabricated 

the Establishment Department,

fi
ii

r-
i:

relevantr ■ 1984;- -that noOrdinance,S:i .
presented by theproofs were presented; that the evidence-

verbal statements specifically the^atement of
respondents was based on mere

initiate .departmental 

accordance with the basic

:nT Khan which was used to b^uiid ground toir
ir - Mr. Naeem- 

' proceedings; that the appellant
5. .

not treated inwas
Che law were violated; that no 

and awarded

I uaranteeO under

conduct departmental enquiry
principles of law a.nd his rights g

were adopted toft legal, proceedings
ft ■

major penalty of removal from se^ice; that the charges leveled against the

; and that the appellant never

i-

appellant ware never proved in the enquiryi:-I
which Should be termed-as miscondua.

mitted any act or omission 

Arguments advanced 

behalf of Che respondents have been

comi ■ behalf of the petitioner and by learneO AAG on 

heard. Copies of the record comprising .

i i on■ 4.

Si •11
3

ii?
i •

■,i

i

iii

ll'i
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sheet/statement of

show, cause notice and
13.04,2016 of: this Tribunal. • cnarge

judgment dated 
allegations and reply, enquiry report and proceedings,

nexed vyith the Review Petition
have been perused,

first point for

I'e impugned'judgment''^.

the Khyber'

reply, among others as an

'malntalr^ablllty, of'this review petition is the
The5.

reviewability of thedetermination before embarking upon

this Triouna! has. been estaoiisned under 

defined jurisdiction by 

3 of the said Act. the Tribunal

Needless to say that 

Pakhcunkhwa Service Tribunal

According, to sub section (2) of Seaion

the same
Act, 1974 with

■ statute.
in respect of matters relating to

matters.
vested with exclusive jurisdictionhas been•

servant including disciplinarvconditions of service .of .civilterms .and
that any civil servant, aggrieved .by any fmai

4 of the Act; ibi.d provides 

order, whether original or appellate made by aepanmen
Seaion-

taJ authority in- '•espect

prefer an appeal to the 

Seaion 4. ibid does

. The nght of ■ 

under Rule 1.9 of the 

2011 which is copied

■, of any of the terms'ahd conditions of h,s sen/ice may
not

Tribunal having jurisdWlon in the matter. However

provide right 

appeal- in

of appeal for civil se'^ant in d,sc,pi,nanr matters

I' disciplinary matter has been provided specially

Rules,J Khyber Pakhtunkhwa Government Servants (E&D)

below for ready reference:-
-iP. Appeal before Khyber Pakhtunkhwa Senrice, Tribunal.

contained m any other taw or rules for the
(l)NotyvithsCdnding anything 

time being in force, any ■
Government sei'vanc aggrieved by any nnal 

thirty daysjrom cne date ofwitnmorder passed uhdet rule 17 may,
appeal to tne Khyber

established. - under the : Khyber 

19/^(Khyber.

communication of the order, prefer, an

Pakhtunkhwa ' Service . Tribunal 

Province , Service Tribunal Act,' • Pakhtunkhwa 

Pakhtunkhwa Act No. 1 of 1974).

.1. . s r 1^.C2)xxx

L^ /•
1



4

servant has. been given right 

and conditions of his seni/ice 

Tribunal Aa, 1974 while 

Pakhtunkhwa- Government -Servants

\ • a civilIn view of the above legal,position, 

of appeal generally In respect qf any of the 

under Section 4 of the Khyber Pakhtunkhwa 

specially ,un'de.r Rule, 19 of'the Khyber Pa,

(E&D) Rules, 2011 in respect of disciplinary matters.

The Khyber Pakhtunkhwa 

provide for right to Hie a

6.
terms

Service

not. specifically 

Service. Tribunal against its 

under Section 4 of the Act 

,2011. Khyber 

framed in pursuance to

Service Tribunal Act does
7.

review petition before the

decision made in pursuance to the appeal preferred

: 19 of the Government Servants (E&D) Rules
or ‘Rule

, pakhtunkhwa Se^lce Tribunal Rules, ,1974 .have been ^

Section 11 of'the Khyber Pakhtunkhwa Service Triounal Act, 1974 for carry 9 

me purpose of .the-said Act. However, the sard rules are also silent about 

petition, in genera, sense, the purpose of review petition ,s to make a - 

.equest/submisslon for reconsideration of a decision already made by a ■ .

I

out

review

? making of fresn decision.

final decision '
2 of making changes or

Tribunal having given a
CourtATribunal for the purpose

strict legal sense, a co.urt-orIn the
of Che decision thereafter is subject to the 

,or derived impliedly; In the present case,.

under the Act or Rules

functus o/fjc/o and review.become

jurisdiaion expressly provided.by law

express jurisdiction providedthis Tribunal has got no
. However, Federal 

federal legislation i.e. -Service

embark upon review of its own decision. discussed above to

Tribunal ,(FST) established- under the

been
■ Service. *

vested with review, jurisdiction
Tribunals Aa, 1973 (OCX. of, 1973) has 

order seaion 4A of the said Art. The same is copied herein below:.-

Tribuns/ shall have Che flower to review its
'4A. Reyi6^>“'(V ^

review petition Wed Py an aggrieved party wmn

of the order on the following grounds, namely. -

final order on a

thirty days

■ 's I- i ,

• ^

.■ I

I.



■i ■

I •

t’-..
/

evidence which-, 

within knowledge 

him at the ^

discovery df new and importancmiatter or _
(0

was notafter exercise-of due diligence,

could not be produced by /of the petitioner or

time when the order was passed;

the facer error apparent on
account of some mistake or

(ii) on

of record;'or

for any other sufficient cause. ■ 

Tribunal shall decide

(Hi)'
within thirty■the review petition

(2). The-

days. r
modify the-fj) ne.Tribunal mW confirm, set aside, iranr or

dgment or order unoer review. "..

!;

tribunals .mcluaingKhyber.Pakhcunkhwa

established In pursuance to, -

FST and all provincial service
8. Article 212(l)(a) of the
Service Tribunal have been

constitution of Islamic Republic of Patetan oOv,ous,y

,, whi.ih refers lo tne povyer 

all (he said tribunals as 

ire Tribunal 'Acts ’ 'However.

with different territorial 

of a iriDunal.
f'tr f

, jurisdictions. Adjudicatory jurisdiction

appeal,' is common for ;
under•provided

i
Ai ' to hear an Provincial •unlike

4 of respective Service

service Tribunals,, FST has been vested
^ 4A copied ^bove in addition ,d its basic ad.udicatorv tunsdiction

1973, Article 240 of the Constitution of

section f
pt review unaef : •

a wiir express powers oi

under
i.-

section

of Service Tribunal Act.. section. 4 ofService of Pa.Kislan . and conditions

260 of the Constitution 

with- the affairs of the-

I -1.
relates to appointment, lo.^bPakistan iI • The Service of Pakistan as defined by Adicle

• service.
office in connectionservice, post or 

a Province. Needless to say that

means any
FST exercises ..jurisdiction m

make part of the Service 

been expressly given to. FST under,

I

Federation or

connection with appeals of Federal Cvil Servants r

of review has

Tribunal Act, 1973 in me cases

who-
i I

f. of Pakistan and the power

Section 4A of the -Service

Provincial Service Tribunals lack m abaer.ee

of.suen Civil servants

of appropr.aic legislation
which the

I

; 1
;
I

' I

li
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as theadjudicatory jurisdiction

of Pakistan like, the Federal
for the sake of bringing conformity in the-

Servants aiso make part of Service
• Provincial Civil

Civil Servants. Therefore
seeks review of the 

of Pakistan like Federal 

when there is no 

I Service Tridunal

neral conformity of jurisdiction

borrowing of '‘eview^ . ■ 

of Anicle

. if a civil servant in the province 

, he being part of the Service 

compelled to avoid-seeking

judgment of this Trigunal 

Civil Servants cannot be
I

review

the Khyber Rakhtuhknwain this respect in 

On the other hand, having regard to ge

•• specific prohibition

_ 'Act.'1974;

. of FS.T and Khyber

■ jurisdiction by the latter from the former

d with Article 25 of the Constitution of Pakistan

Tribunal,Pakhtunkhwa Service

is-besr suited to the purposes
:

the review petition. Hence
4 rea

• ■ afhand is held as maintainable,

. Corning to revi

:

this Tribunal against . 

concluding pan of the
iewability of ihe.iudgmeni passed by

f9. 1 liherein below meit is apt to .reproducethe petitioner 

' impugned judgm.ent.-
record end have come to tne

for dtscipHnary action against-

ndent department. He 

Since.

carefully: perused .the 

that all coda! formalities

"We have

conclusion

ellant have been fulfilled by the respo
, the app

of aefensd and nearing.
has- been given full opportunity

U. j scandr proven aga,ns: the -appellant, 

The major punishment awarded

i%charge No. 2 and No.

therefore, he has been punished. :r
5of removal from service however it was ■ ]

■ACO the appellant is tnat
Observed that the appellant has rendered shout thirteen years

grade-JS wtiicn snows

Section-19 of the Civil Servant Act,

of 1

cnac ne was
service. Presently he was m 

promoted from grade-17. Since t 

1973 provides for corripassionate
not exceeding two-allowance

dismissal/removed Government ^

the Tribunal is:

- third of the pension or gratuity to 

■Servant on compassionate .ground, therefore, 

inclined to form the opinion that though penalty of removal from

r

fR

..i I

m-r i!
,1

• • L-

!

I
•1 :•?

!l
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U'

•nt both falls In the domain 

harsh. We therefore.

!'
service and that of compulsory retirement

of major punishment yet the latter Is'lesser

to convert the appellant. punishment of
deem it appropriate
removal frpm service Into that of compulsory retirement." 

The conditions which work

!

for review of a judgment are as
10.

follow;-
which.discovery of new and important^ matter or evidence

within knov\/ledge
(i)

>,was notafter exercise of due diligence,
oeddoner or could not be produced by him at the\

I
: . of the

when the. order was passed; 

on account of sorpe 

of record; or

for any other sufficient cause. .

In order to see whether any of the above,

^ake the review of impugned Judgment possible, we have

sheet.lndudes three heads of charge as copied below:-

fake Environment 

780 BTS sites for Pakistan

. . time
mistake or error apparent on the face

(ii)

1 (iii)
conditions is instrumental to 

to have recourse to11.

Protection Agency

Communication
You Issued the1)

' approval to

Limited (Mobilink).
Environmentalyourself delivered the fake

li) You,
to 780 BTS sites for PakistanProtection Agency approval

Limited (Mobilink) to the office of
Mobile Communication 

Chief secretary,-Khyber Pakhtunkhwa and Secretary

t(
Environrhent.

w:ii •
i ;

4^I

\
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8

Deputy Secretary 

Environmental Approval but got
had no. official relation being a 

Industry with the EPA

Hi) You

!
yourself involved in it.

proved. The second 

proved. The said charge 

V. The said 

letter which was neither

• Pakhtunkhwa had been

According to Inquiry report, first charge was not 

findings of Inquiry Committee was
12.,

charge as per 

'relates to delivery or EPA approval in
office of the Chief Secretary

concerned that a lecommittee as .per Its observation was

endorsed to the Chief Secretanr Khvoer. addressed'nor
■ O' ■ Mn 10269 on 25‘" Septemoer, 2013 by Mr. Zafrullah, 

registered under Diary. No. 10269 Q
that he received it witl^Junior Clerk. Chief Secrete^ Office. His statement

Comnnictee that what 

itself
noted with a question by the“positive intention" was n

been that "positive.
The .Inquiry. Committeeintention

couid have

ered that this was ajapse on
I

ernbarked upon discussion

\ The Commiaee then ,part of him (Zafruiian), 

of statements of other persons having
•answ

no relevancy
i

nc.effort on part of.the inquirybut there seems 

who actually delivered the

at all to proof .of second charge 

committee to -dig out '.that 

zafarullah, Junior Clerk, Chief Secretary Office

EPA approval to Mr. 

evidence was brought 

had delivered the EPA

L- c:
t . When no

on record to prove .the charge that the petitioner
warranted for the Inquiry 

charge against the

notapproval in Chler-Secretary's office,, it

proof of said■committee to . give--findings as to
third charge was itself inconsequential and it .could

accused/petitioner'. The
second opinion as.to proof of the second-charge. As

work when there was no 

already notqd that first charge
evenwa's not proved, against th'e petitioner

held as provedwaswhile second charge 

tO' show something .against the

during the departmentai proceedings
accused let it be with

Iquite imaginatively Just

findings highly irrational and. farfetched.
;

V < i 1 ; . >

ij
/

y

r

I
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Tribunal impugned forconduding part of the Judgment of tnis13. The
herein above. Accordingly, it wasreview has already been reproduced

concluded that, all codal formaimes for disclplinanr action, against-the appellant 

(present petitioner) have been fulfilled by the respondent department. He has 

been given full oppertunity of defense and hearing. Since charge No. _2 and No.

3 stand proved against the appellant, therefore, he has been punished. As far

action Is concerned, it is a 

bound to 

that evidence 

to.its probative

1
fulfillment of coda! formalities for disciplinaryas

which the departmental authorities aretijer relating to due process 

ensure in the proceedings but if also makes part of .due process 

inquiry is appraised impartially having regard

ma

collected during
initiation of disciplinary proceedings, there were .only verbai.

value: Prior to

allegations agajnst the-accused/petitio

already discussed above. The mquir/ report

whicr> culminated into three heads ofner
i.if read as a whole is

charges
material, The factualimaginative and'unsupported by any tangjbiemostly-J:>' summed up in paragraph 

Tribunal which includes the findings that.iMS

weredetails followed by pro and contra arguments I
'

lO of Impugned judgment of this 

established on (record that NOC In question fake document. Charge No. 2 

which the. inquiry

was a

.pertains- to the delivery of ^this fake document. about

that the document had been .delivered by
■ I'

Naeem, PS of the Secretan/ Environnrient. The 

statement of Muhammad Naeem. May be there would have ,

i

committee reached on the conclusion

appellant himself to Muhammad 

finding is based on 

been a case of an al

.
b

allegation against the petitioner at the stage of facts finding

Muhammad Naeem but thisdelivered fake NOC to afore-nanied Mr,that he •

allegation did'not make part of the charge

accused/petitioner In the ^ course

sheet or statement of allegations

of formal disciplinary
served upon
proceedings. The findings in the-impugned judgment of this.TriDunal 

respect and believing the proof of second charge are

' I <

in this

beyond the scope of
i

T• V. Iu,/. y.

I

■I

'I
1

is
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\

\> ••
a good ground forerror on the face of record making

. It has been

record to prove the charge

sheet, which iS|ancharge

review of the impugned, judgment

was brought on

observed herein above mat no

that the petitioner had 

alleged deitverv of 

stretched for proof of second 

the petitioner/accused 

. Therefore, there is a

evidenceI . TheChief Secretary's office.delivered the EPA approval in
1

■ fake NOC.to Mr. Muhammad Naeem.cannot be

and whenof further Inquiry as to how

n the office of Chief Secretary
charge in absence

had delivered fake NOC in

Inqulrv In this respect to this extent.
' ne^d of denovo

. For what has gone above,' this
is. accepted, 

reviewable is set 

from service is also set 

of denovo inquiry to b©

review petition-
. 14.

of this Tribunal-being
Consequently, impugned judgment 
3.de.The lmpugned order of removal of the petit,oner

aside. He 

completed

benerits' are subject to outcome of

costs.-File be consigned to the record rodm,

for the purpose

of this judgment officially, rne back-

oroer as .to

is reinstated into service 

within, 90 days of the receipt

denovo inauiry. There is noChe

i-

Jij^ULTAN TAR£EN) , 
Chairman

fAHM.

' ^^nQ-UR-HEHMAN WAZIR) 
Membef.(E)

■ aMfs|nUNCEQ
01.02.2022

t.l' i'l ■
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»
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. t ,, s or Tfii: mandi.vj siirwicr: k
^^^--------- --- ■H committee MEETING MELD ON

f-► V .r a fiiii; of •>>« -SianilinB Scrvivc Rulci Commiii.... r l .
. Mil-* <^*'0 Confcrcnvc Room-1 und t* ^ “*» H.07^020

'he lo discuss ihe Ami t
'^.-^1^’^*’**'"''''"'^'“’" Service RuIcTioh'” I'flithtunkhwo Police

I IhcfoifortinuOrnccrsatlendedlhcmceting:-
* , 0: S.ir..*ulbh Abbisi. Inspector General of Police. Klwbcr Pakhtu 

. vtr Akhiar I laj al. DIG Special Branch, Khyber PaUilunkhwx 
Sir Salman Choudhry. DiG/lIQrsr, Khyber Pakhtunkhwa 
Mr. Muhammad Saecd Khan. Commandanl Eliie Force, Khyber Pokhlunkl 
Mr. Sajid All Khan. Comiiiandant FRP. Khyber Pakhlunkhwa. 

j Mf. Muhammad Salcerh .VIuH\at, DIG Finance and Procurement, Khyber PaWilunkhwa.
Mr. Kaihif Zulfiqar, AIG/Estahlishmcnl, Khyber Pakhlunkhwa.
Mr. N’avced Gul. Direclor, Informalicin Technology, CPO Peshawar.

9 Mr. JavcJ Ahmed, AIG Legal, Khyber Pakliiunkhwa.
10. Mr. Tariq Mchmood Khatlak, Section Omccr (FR) Government of Khyber Pakhlunkhwa 

Finance Departineni.
11. Mr. Saif UUnli Khan, Section Officer (R-VI), Government of Khyber Pakhtunklma 

EsiaWishmenl Depanmeni.
Ihc fuiluvving agenda ilerns were discussed In the meeting:-

nkhwa.

I iwa
5

7.
S

1
i'
J
II

3
I. Aniendmcnis in ihe Khyber PakJilunkhwa Police Departmenl (Informalion Technology 

Wing) Ser\'ice Rules HON.
II llie Provincial Police Officer, welcomed the panicipanls. Director, Information 

Tccluiology gave a detailed briefing / Presentation on the Amendment in the Khyber 
pjkhiunkliwa Police Department (Informalion Technology Wing).

Ill Aficr thorouch dcliberaliuns and discussing each and every clause of these nil«. ihc 
committee unanimously decided to remove the clause "b** condiliun of one year Diploi^ 
in Information Technology and recommended the following proposed amen^enis in ^e 
KIryber Pakhtunklrtva Police DeparUiicnt (Infonnation Technology ^mg) hcrvice Rules

2Ui*l. ,

-r
■i;

t
1
1'

THE KHVBF.R EAKHTUNKHWA POLICE DEPARTAJENT 
(.nSSion TECLNOLOCY wing, service roles 20N.

tabulated below:-
X '

, -Exisilngand proposed Rules for BS-17 are

Minimum
Gualineatico

for
Appointment 

by lattial 
HfgniltmciiL

existing
method of 

Rceniiltnent

Proposed Method of 
ReertiltjnetiiAgeNomcncJaliiri*«r

Posts LimitSA'«

5431 2 a. Fifty percent by 
promotion. OH the basis
of scnlority-curo-fiincss,
from amongst the
Assisuni
Programmer/Assistant
LAN Adminislrotor/
Computet
(BPS-16). having h'c

service as such;
* . Kv-

b. Fifty pcfvcni h> 
initial recruUmeni

a. Fifty pertcni 
by promotion, 
on die basis of 
seniority cum- 

ftom

least 
■Second Glass 
Master’s 
Degree
Computer
Science/
Infomutipn
Technology or
equivalent 
qualiilcarion 
from ^
recognized
University, 
having

At

Assistant Director 
/Programmer/LAN 
Administralor/
Web
Adminisimior 
/Data i'roccssing 
Onicer/ Deputy 
Database 
Administrator 
(BPS-17)

fimess, 
amongst uw 
Assistant 
Programmer/ 
Assistant . LAN 
Administrator
(HI‘S-16) having 

years' 
service as such 

having

22-35
Years Operator2

year's

five

andfivc]^
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initial
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i

^ ofutikU^ilh vole 111

if- \5f(AKIITAU llAYAT/ 
[K'pijjN linpi*cli>r (icnerahif hiliec* 

SfxcKtl llranch,
Kb)Scr Piikliumkli^hii

(SAIjMANCJrOllDllWF) 
Dcpyiy fnvpccitir 

J iOtv KJi> hcf )

(SAiin

Kh>her I^dlcMunkhM-
NAKi:U KItAN) 

<uiiit».»niliU>i. T'Ihc i ofv'c, . 
K)»>bt7 l"Ahuinkhvvj. ,

(MV

I
j;r.M >1 ilWAl*)

“tr Police,
PiiUifunLhw.^

(KASIIUl/All.fVJAH) 
(MCtf

(MlfliAMMAllSAl
J>cpuj> Ir.^pcctof General 

I m.uicc & Priaiircincnl KhvJ^
blli^penl 

V\ji)hcf /'ftkhl|mhw‘a.

I
K j \(.vAvn;i> c:iiM

Dilcciitr. IiifiUinaiion Icclinology 
Khyltcr r.ikhlunkhwa.

(JAVRI/^IIMEDi

Inkhwft.Khybcr P

I

KHAN)^SAIFUU 
SeciloriOOicef (R«vn. '

GoM: orKhyPcf Pakhtunkhwa 
B5tahliihin<m Dcpofuncnl.

MO()l> KIIATTAK) 
Scciion OinccrfFR) 

<\oU:ti( KUy\^r PakhlimUiwfl
J iHJince DcpurWicnI.

{TAi«i<;Mr:

aiAIRMAN

'*-?

„„.SAN»LAn«n«l.
Insjxciar

lihvbcr PflWitunkhwa -('
' ! w



MU

L '
r^'

M)TiFir.4llM

In cNcroise of ilic powers
^?>l'>3ll^-VNo.con,W,cdby.cc,in„HClor,,,;Kl.horWhun.U.w,,roliccAcL’(.l7 .

of 2017). ihe rroviiiciai Poliec 

hereby tnakes ihe
ilvhyber Pakhiuiikhwa .-\ci No. H 

OflK-cr. wilii ihe approval of il-:e Gov'cmnieni 
IbllouiKs.runher amaulincni... in .he Khyher Pnkhmnkhwa Police

reelmology Wing) Service Rules. 2014, •Deparimenl ilnfonnaiion 

naincK:

■ amendments

In flic AppentlLx.-

againsi Serial No. 2. in Column No. 5, for clause (a), ihe 
following shall he .suKsututed, namely:

(at

i ’‘(aI fitly percent b\ oromoiiou, on the basis of seiiiorit>'- 
‘ cLim-fiincss. from ainongsi the Assistant Programmers. 
Assistant LAN .Administrators anti Computer Operators 
fBPS-16). having qualification prescribed for initial 
recruitment for the pn.st of Computer Operator at Serial 
No. 6. with live years* senicc as such;

: - \
Note: For the purpose of promotion the Department 
^hdll maintain a joint seniority list of the Assistant 
Programmers. A.ssisiani LAN Administrators and 
Computer Operators (.BPS-16); and’’;

(b)
entries,

___ 'nihal recruitment.”;

namely:

it) Serial No 5 shall be deleted; an V*(d) ^eainsi Serial 
Qbbreviaiion.
^ibhrevi;,t',

6, in 
figures

C'Xmnn No, 2. for U,e 
J^yphen “gpe 1.,.. ,

‘’yph'-'n '•BP.S.ie- II
and. ‘'‘‘bon. iigur

=«‘hsliiuicd. and

Iv,
Sr

•'csliawar.
j. ■■
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HELD ON 14-07.2016 IN
DEPARTMENT -

---- EAKHTUNKHWA .rPROVINCIAL
jMFORMATION technology GROUP) i^ERV^CE RULES.

■ A meeting of S.S.R.C

M: '
2006.

was held in the Office of Secretary, 
Establishment on 14-07-2016 at 1100 hours under her chairmanship to 
discuss amendments in the Appendix to the Khyber Pakhtunkhwa 
(Provincial Information Technology Group) Service Rules, 2006 In light of 
approved summary and representation, received from All Assistant 
Programmers Association, Khyber Pakhtunkhwa (unregistered).

The following attended:-2.

(1) Mrs. Humaira Ahmad
Secretary,
Establishmerit Department'

(2) Mr. Mian Muhammad 
Special Secretary (Reg)
Establishment Department.

(3) Mr. Muhammad Ali Asghar,
Deputy Secretary (Estt:),
Establishment Department.'

(4) Ms. Saira 
Deputy Legai Drafter, .
Law Departrnent. ■

(5) Mr. HidayatUllah
Section Officer. (FR) ' ,
Finance Department

(6) Mr. Muhammad Fayyaz,
Section Officer (R-IV),
Establishment Department.

(7) Mr. S.R. Jamil
Section Officer (E-V),

- Establishment Department ■

Meeting started with the recitation from the Holly Quran.

After thorough deliberation, It was decided that;-

.. i. The existing post of Assistant Programmers o 
. strength of Establishment Department will be declared 

dying cadre on the pattern of Ex-PCS Secretariat and

In Chair.• i I a a i
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^1

Executive Groups. ' 
shall continue to be 
promotion to the

The incumbent Assistant Programmer
governed under the existing rules til! 

post of Assistant Director.- '
• ^ . -1. •./

i. i

Operatof^p'^ Processing Supen/isor and Computer 
SerSorCBPsTfu .e-designated as Computer 

Assistant Direcro ' JspTnt
nroo^.-k ^ . (BPS-17) Will be subject to the
P i ed qualification and experience for the post of 
existing Computer Operators.

I '

; 1

iii. The Seniority List will, begin from Assistant , Programmer, i 
followed by Data Processing Supervisor and subsequently \ 
by Computer Operators.
Explanation.

The last incumbent of Assistant Programmers shall rank 
senior to the first Data Processing Supervisor and the last 
iricumbent of Data Processing Supervisor shall rank senior ■ ^ 

■ to the first existing incumbent of Computer Operators.

iv. The present Assistant Programmer, at the strength of 
Establishment Department will be considered for 
promotion as Assistant Director, in due course of time on 
the basis of senrority-cum-fitness.

In light of foregoing, the requisite amendrnents will be made 
in the Appendix to Khyber Pakhtunkhwa (Provincial Information Technology 
Group) Service Rules, 2006 in the following manner:-

i. At S.No'3 of the Appendix in column S at (b), the following 
will be substituted:-

"50% By promotion, on basis of seniority-cum-fitness,' 
from amongst Assistant Programmers and. Computer 
Operators having qualification prescribed for initial 
recruitment with five years service as such.^'

ii. S.No 4 of the Appendix pertaining to the post of Assistant 
Programmer will remain intact till promotion of the sole
incumbent Assistant Programmer.

iii. S.No 5 of the Appendix pertaining to the post of Data 

Processing Supervisor will be deleted.

In S.No 6, column 1, the BPS may be deleted.

■ •
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SOTtion Or^cer (E-V) 

Establishment^Department

. :Mn Mufmi^ad Fayyaz
SectiotTOTcer (R-IV), 

Establishment Department
f

i

Mr. Hidayat Ullah, .
Section, Officer (SR-III), - 

Finance Department

W5r^aira,
Depd^ Legal Drafter, 

Law Department.

X

V
i

X
/\^

Mr. Muharrimad AluAsghar
Deputy Secretary lEstt) 

Establishment Depc rtment . •

Mr. Mian Miniammad,
Special Secretary (Reg) 

Establishment Department

Mrs, Humaira AhmadT,
Secretary ■

Establishment Department/Chairman.
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■ Appeal No,. 251/20U ■' . ' I

I : • *

Mm
. ••

■ Qa;2-.2011: ••
. . 29:1;2013

■ Date of Institution.........
Date of; Decision : —

' Mian Farooq lqbal, Chief Inspector of Miaes, Ppshowar

VERSUS •

E:

3 ^:e'“H''"^fKnyber/Pa^tonknwa

■ 5; .m.MusU K^™i, Diractar.Ucensing,;D..G Mines and Mine!.,

peshavvar..,y...

:■

it •••
1

^ W- .

:i Ip" ■ . . :
. I - ; HlAN FAZAL VVAHAB, 

p Advocate • *

i '•. i
j;For^ppellant.

• ■ :• ATTESTEp.-:
. _ ..j____ . . •

t-
■ X t ■

3 fe SYED MANZODft ALI SHAH/
' ^'VNR. NOOR'Aa KHAN/

^ ■

'. IIIDGMENT
i*-- ■■'•-.

•cvFp M^N7nnR ait'^hah. MEMBER^, -mis appeal lias been filed by 

pian Farooq-Iqbal; the appellant initial CD notifkratiop No. SO£E-. .

|?®E^D/9365/2010; (?ated 2.l2.20i0-autHori2ing Mr. Usman Afi Marwpt Secretary . 
^#:Mineral Development Department to-look after the work of Director General Mines.. . .

JpMinerals imaddition to hi^ own duties; .(iO Service Rules notified-by the .. _ ; .
;||^vernment,pfKhyberPal^tunkhwavidehotificatianNo. SO-Admn^^^^ ^ -
'I |%1-Vdated l7UO;20iO for appgintmcnt ofDirector General Mines anb Mineral in . . ; :

l^e Directorate General.Mines.Minerals; (iii) To replace words "Selection on ;. ■,
p^erit" in clause (a):of Service-Rules notified vide notification No.SO-Admn(MD)l--
i;.6^B8 Vol-V dated 17.10.2010 towdrets “seniDrfty-cum-fitness"; and non.notification ^

I Pof seniority list of the bfficers:in aPS-i9 of the Directorate Ger^ral Mif^s and’ .• 
"'^Il^inerals for'the last two years; feuring the proceedings in the case, the learned . . 

^rotinsel for the appellant submitted an application for .allowing-him to delete.
Brayers atS.Np.- i, ivand iv. His application, was allowed on 5.12.2012 and the 
l^se'^was considered.only for prayer No. iii; wherein ithas been prayed thajpn/ _

I iicgeptance nf the appeal, restpre the ;, previous, clause (b) of notification No. 
^p5pI£iND)l-6/Q8-VolTV-dated 10;12.2P03 for. appointment-tp the post of Director

, . For official respondents. ,,

‘ MEMBER . ■
: - member

■ fI

■ ■ ‘iciiybor •
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r«1 y\^J
•i^ V ,IfaM ■* .hnr the appellant is serving in Mines

m FPCt=,.f.h. cas. bri3nv ; ,PS.va ^nac ..8.31.200.
i iand Mineral Departmant as Ch.ef ’"=P" ^ ^ Unlvdrsiry oP Engipearing & .
S te,„vina degree: in Masters in Mining gps.,5. h,s name is in tne _
ifecnnoiogy pe^^war and is ^dncaUen dated 1042.2003

feofseniority list:asitstood.en3l.l24U J . f 3 of the Khyder

^ Im pursance of.the provisions conta.ne ej^ransfer) Rules 1989, and ; ^
3|>;,KhtunKhWaavil Senrants (Appo,ntme ^ S,Hect,-the indusoies; Commerce, .
ill'isupersession of ai, Department irjconsuitad.

|:;Minerai Development, Labour -Hnance-,

|:swifn: the :,f recruitment, qualificafidns-and other

I irnl - Dil^r sene. '
S 1; appolntment of Director Genera, laid down as.under.

]: JIK
r1r . /

• [•
.1:

■merit, from amongst the
aod. .“(a}‘ by promotion on the basis of selec ^pioracion/Ucensing

Chief Inspector Of Mines vhai- -in case of -persons
and above, provided that ,n case P .

th Of service for promotion shall

f-.-'
P
f'-- .

t.-•;i

service in BPS-17
' .;:»l Hinted in BPS-18,.the leng

12 years in BP^lS and above; or-
.initially appo 

; be
,■* ’£■ : •

I

V i Bachelor's Degree in MiningIliV- ' having. fb) by transfer from persons
"Engineering or MpsterDegree inCeclogy."

•nif"'''
A §;■ \
.-1 fe-.. • •

:V-.notification dated 17.10.2Q , hprpin Clause (bl of the rul.es vi/as •

.,.j „ r-" -
.. -------i^innpr Mines Labour. Ira persons initially '.

^ ••
‘In

Director^ . . . . „
, ^Ines and Cpmmissipner Mines ptsiauiw i

: “ Sr*
’ WSD ^V-.-

, ..■ ^sh^lbci2yarslnBPS-l8andabove;
■S E™ (b) by transfer from the provincial government department"

.:||i:deparm.entai.remedy,tOeappeilantniedmep,esentappeai.,

• ■ - if- • •■ • ■ ' ' '
" -;?■•••

£

r

/ r ■

i rf-*■\L rc
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acjmltted to regular’ hearing on 10.2.2011 and nod^s ^The appeal was
I'!, were issued to the respopdents. TTie official respondents have hied thaT joint ^ ^

wrtcten, reply araJ contested; the'appeal. The appellant also filed■ rejoinder iri
.<► '

- 9

t-': rebuttal. i\
•T• •

'.Counsel for the appellant stated -that .Directorate of Mineral and Minos'm:
^g ' 'vvas created'-subsequent to detail study by-Aus . AID'(Australian exultation) in ' 

^I^Vview of National Mineral PoiicylNMP) in 1995."The post of Director General Mines ■ 
k a. Mineral was designated to be a te'chniuil-post. This hns also bfecn confirmed 

■•'vifiP Para 7 nf Reply of the respondents.' Rules of-appointment. promotion etc. ol 
" p.G Mines &. Mineral were [notified on 10.12.2003. Method of recruitment for

%
*«■

•;

7 i
.. [ ■ Director General in Service Rules is as follows:-

?:
"(a) ■ By-promotion, c?n'the-basis of selection on merit; from ' 

' amongst the holders of the posts of Dlregtor. Mineral

• BPS-17 and pbove, provided that in case of persons initially 
appointed in BPS-IS; the length of .service for pfomotion • 
shall be 12 years in BPS-18 and above, or .

(h)- .. By transfr, from persons having Bachelor's Degree In-Mlnlng • 
"Engineering or Master pegree.in Geology/-'

t.

■ h' ••t

S'- I

. 7i \

.The-above rules were abruptly modified-bn'17.10.2010 where In Clause! (b) was. 
malafidely modified to'defeat decision of the Tribunal dated 23.4:2010 In Service 

' ■' Appeal No. 1876/2009 (not to.give'charge to junior person on transfer of the then ‘ 
Director General Mines & Mineral), to appoint its own blue eyed person and not to 

i I allow qualified'and professional 'officers of the department to’get’promotion.* y

f-bause Cb) was replaced "hy transfer from the provincial Government*' y 
: • . • ■ • : • * .. . ■ . ■ .'(\ ’’ 

Department". Furthermore in^dause'(a) the.words “Selection on-merit" be \

■®'..changed to selection on "Seniority-cum-fltness" as was* the case in -Punjab ' . •

I V .Ii»
■

■ r-I

i i
I 7

I
/
i .^1 Government Service Rules.

t:-. ■
15' The procedure for making rules of by-laws as specified irj’Section 23 of

.21 General Clauses Act 1897 as given below were hoffbJIowed:- . ! . , ;
. • . ■ . * • •

■ ".‘-K--■ Section 23. . •. • • . .
(1) the. authority haying power to.make the rules Of bye-laws 

shall, before making them publish a draft of the proposed . 
rules or bye-laws for the information of persons likely tej be

■ affected thereby; • . ' , , , ■ ;
(2) the publication shall be made in such manner as that authority 

deems to be sufficient, or,-If-the condition with respect to

IV 5.

■f . ■

\ ■ ■? Cv

i I'■V
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i
previous publication so. requires, in such manner as the

. (government concerned) prescribes; ■■

(3) there shall be published with the draft.a. notice specifying a ■ .
after ' which. • the draft, will be -taken into.

.-tr• «
hr' - V.^r-•:

dace oh or 
Gonslderadon."

•! »! I

2012 PLC (CS) 1330 was relied upon wherein it has bGfih stated chat rules cannot 
' r ■ be changed to disadvantage of employees. Regarding jurisdiction of Tribunal in the 

. matter and filing of appeal against notification issued by the Government. Reliance •; .
I-
i; /. was placed on'20l>SCMR-69aand 2012 JPLC (C.S}H2. .•! r-.

1

6. The learned MG argued that rules have been modified in acrardance 
with Section 21 of the Ganeral; Clauses Act. It provides for posting of officers of the 

■ : department as well as from obbide and as such no discriminab'oh ha.s been made.

i *

I

-or: - •
Arguments heard and rscpra pspHiii-.. • •. f.- 7. iJ

I

I- j•• P The Tfibunal observes, that thp-change in rules have not-been made in 
^ I accordance with Section 23 of the General Clauses Act 1897. No reason Or rational • 

has been stated for the rnodification, from which malafide on part of respo'naehds . ' 
cap be seen. 'The appellant has also pleaded for replacing bie words "selection on 
merit" by "selecb'on on seniority-cum-fitness ip clause;-(a) of the.Rules. The 

p Khyber Pakhtunkhwa Ovil Servants Act 1973 has clearly .elaborated the same vide 

^P.Secb'on .9-Promoaon which is reproduced as-below:-.

t - 8.

;

- "9. Promotion;-(l) A 'civil servant possessing such minirnum.. - 
quaiiheatisn as may be^prsscribed'fihall be eligible for promotion to . 
a. higher, post for the time being reserved under the-rule for 
departmental promotion in the service or cadre to which he 
belongs.. .

IT . (2) A post referred to In sub-sectipri(l).may eitherbe a.selection
post br-a non-selection post to-whiep promotion shall be made 

' as may be presefibed-

. (a) - in the case .of a selection post, 'on the. .basis of .
: selection on merit; and • - ,

(b)’ .' in the case of non-selection post,'on -the .basis of . • . 
seniority-cum-fitness.

k

5r . ■ •
.i ^

i

Iv,i
0

V

■|p^'’,Furth.ermore, the matter has also been explained in the Esta-Code (Establishment 
' ' * ' * 

Code) Khyber Pakhtunkhwa- Promotion Policy-Seetidn 6 S.No. ^ as below;-

;
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• • . “After careful consideration ahdj’n super, session of all previous

rdKistdn nave decided that the principle for. promotion from’one 
post, to anothr should be ^'by sclecdon on merit with duo. regard-to 
seniority"; and that this principle should be applied uniformaly all 

■ along the'line from the lowest to the highest posts and from 
plass of service to another.,

2. i^r this purpose;’’merit" does not.mean good service record
. only, but also include experience, qualihcatipn and suitability for ' 

the post Of service to which promotion Is being made. The value of 
all these different factors, has to be‘assessed in rating the officer's 
fitness for promotion. The vyords "with due regard to seniority" 
imply that, • while emphasis is to be placed on good service record ■ 
qualifications and aptitude for the higher pdst^ the ofticeris relative 
seniority in^the-cadre, from.which promotion is being made, should 
be given due weight, the greater .the disparity in seniority the ' 
greater-should be the junior officers, superiority in point of merit."

m'-'! ^ "

one1

r:

. . •:

H'
lo view of the above, the Tribunal conclod* to set asWo^ modification in 

. rules notified on I7.JD.Z010 and clause (b) ofhc^fLtion No. SOI(IND;i-688-VoI-.

' is restored and .further mdre that promotiens should be made
J...str!ctly keeping .In .view Section 9(2| (aXb) of Civil Servants

.^Cdde directions stated above. This appeal klongwith .connected appeal No. ■

mssmi titled VObaidullah Versus- Chief Secretao' Khyber Pfikhtunkhwa” 
r i..^mmon-^r

:•

t

Act-1973 and Esca

having
question of law are disposed off accordingly, Pard'es pre (eft to bear their ' 

"I costs. i=i)e be i pns/gned to the reeprd. 
hANNOUNCF^ • ‘
^79.1.2013.I
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JUDGMENT SHEET
: PESHAWAR HIGH COURT, PESHAWi^

(JUDICIAL DEPARTMENT)

WP Mq. 3893-P/2020

Afnan Bin Sultan and others vs. Govt of KP through 
Secretary Home & Tribal Affairs Department Peshawrarand

others.

JUDGMENT.

Date of hearing: 12.07.2021

PAtitinner (s) By Mr. Muhammad Isa Khan Khalil Advocated

Respondent (s) Bv M/s Rab Navtfaz Khan AAG & Muhammad 
Yasir Khattak Advocate along with Zahid
Hussain Assistant Home Department

Petitioners, who are 28 in 

numbers and are working as Computer Operators (BPS-lb) in 

the office of Home Department Government of Khybef 

Pakhtunkhwa, seek constitutional jurisdiction' of this Court

SYED ARSHAD ALL J.;-

praying that:-

"In the given factual and legal position, it is . therefore, 
prayed that on acceptance of this petition, this hori'ble court 
may be pleased:.

i. to declare the process offurther upgradation of the .
private respondents, in absence of proper 
determination of inter se seniority of the employees, 
as illegal, without lawful authority and of no legal

. effect;

a. to direct the respondents No. I & 2 to prepare a 
proper seniority list in accordance with the 
provision contained in Section 6(2) of the KPK 
Employees '(Regularization ofSevices) Act, 2018;

Hi. to rectify the notification dated 03.0S.20J8 to the 
extent of employees at Serial No. 2 to 27, being 
wrongly designated as Assistant Programmer and 
designate them as Computer Operator;

iv. to direct the official respondents to provide a
structure, for theproper service 

employess/computer operators; and

V. to gi ant any other remedy to which the petitioners ' 
are found fit inlaw, justice and equity". •

7* .^ 7-y
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It is averred in the petition that all the petitioners 

\yere initially appointed in the Project of the Provincial 

Government known as "Computerization of Arms Licenses*' 

in the year, 2013 and 1016 {“Project**). Their, appointments 

were initially made in BPS-12, however, later, through 

Notification dated 29,07.2016, the posts of Computer Operator 

and Data Processing Supervisor were merged into a single 

cadre of Computer Operator and were upgraded to BPS-16. 

According to tliis Notification, before merger of,the cadre, 

Computer Operators were working in BPS-12 whereas Date 

Processing Supervisors were working in BPS-14. The services 

of the employees in the said Project along with employees 

other projects were regularized through Khyber Pakhtunkhwa 

Employees (Regularization of Services) Act, 2018 {“Att**) and 

accordingly a Notification in this regard was issued on 

03.08.2018. The essential grievances of the present petitioners, 

are that in the said notification, the private respondents were 

ranked senior to the present petitioners with a different 

nomenclature i.e. Assistant Programmer whereas in true sense 

the said respondents were initially appointed as Data: 

Processing Supervisor whose services were later merged along . 

with the present petitioners vide aforesaid Notification dated 

29.07.2016, thus, their proposed upgradation and 

designation in BPS-17 is illegal and without lawful authority

2
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3
The official respondents have filed their 

comments wherein they have stated that the private 

respondents were initially appointed as Data Entry Supervisors 

(BPS-16) and were holding a supervisory position, who were 

later re-designated as Assistant Programmers. As such, the 

said private respondents were later upgraded to the post of 

Assistant Programmers from BPS-16 to BPS-17 and were re­

designated as Assistant Directors I.T, throu^ impugned

3.1

i

'Notification dated 25.07.2019.

Arguments heard and record perused.4.

it is eviderit from record that the present5..

petitioners were appointed as Computer Operators on fixed

pay in the Project initiated and launched by the Home

, D&paiimmt for Computerization of Arms Licenses*'. The 

offer letter clearly envisages that their appointments were in 

BPS-12. Tiie respondents-Finance Department had issued the . 

Notification dated 29.07.2016 whereby the then posts of 

Computer Operator.^ and Data Processing Supervisors were

i

merged into a single cadre/post of Computer Operator and
t

were upgraded to BPS-16. Whereas the private respondents

were appointed against the post of Data Entry Supervisor
!

(BPS-16), which is a posy falls in a separate category, in the 

Project.

6. Khyber Pakhtunkhwa Employees (Regularization 

of Services) Act, 2018 was passed by the Provincial Assembly 

replarizing the services of various employees working in 58

5 ■
j.j
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projects of the Provincial Government. The Project where the

present petitioners and respondents were working appears .at

serial No.2l of the Schedule to the Act. Pursuant to the. Act,

through notification dated 03.08.2018 services of 94

employees, who were working in the Project were regularized
* *

w.e.f 07.03.2018. In the said list incumbent officials holding 

one post of Assistant Director, 26 posts . of Assistant 

Programmers and 65 posts of Computer Operators, 01 post of / 

Driver and 01 post of Naib Qasid were regularized.

The SNE available on record further clarify the 

matter that the pOst of Data Entry Supervisor was a distinct 

category of post from the post of Computer Operator in the 

Project. The posts of Data Entiy Supervisor appear at serial 

No. 05 of the SNE which were proposed to be re-designated as 

V Assistant Programmer (BPS-16) whereas the post of Computer 

Operator appears at serial No. 06 of the SNE. In the relev^t 

column, scope pf their duties has also been enumerated. The 

. respondents have also placed on file letter dated 28.06.2018, 

according to which, the aforesaid posts were sanctioned by the 

Finhiice Department and according to the said letter, the posts 

of Assistant Progr^imer as well as Computer Operator have 

been categorized differently. It is mentioned in the said letter 

that 26 posts of Assistant Programmers whereas 80 posts of 

Computer Operators have been sanctioned. Thus, from the 

aforesaid letter, it is clear that the posts of Assistant '

7.
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Programmer as well Computer Operator are two .St

different/distinct posts.

, 8. Later, through the impugned Notification dated 

25.07.2019 the post of‘Assistant Programmer has been re­

designated as Assistant Director l.T. The assertion of the 

learned counsel for the petitioners that the posts of present 

petitioners and private respondents are one and the same and 

since tlie present petitioners were appointed prior to the 

private respondents therefore, the upgratoion. of the 

respondents is illegal are not supported by the record. As 

slated above, in view of the aforesaid document, Computer 

Operator constitutes a different category of post whereas the 

Date Entry Supervisors, who were later re-designated as 

Assistant Programmers are distinct post.. Similarly, the. 

allegations of the present petitioners that tlie job description of 

the two posts is one and the same cannot be appreciated by 

this Court in its constitutional jurisdiction as essentially the 

same is a policy matter of the Executive.

What should be the requirement for a particular 

post and the suitability of the incumbent officer to hold the 

said post is exclusive domain of the Executive and the 

Constitutional Court has no jurisdiction to interfere in the said 

policy decision of the Provincial Government unless the same 

is. against law or offend the fundamental rights of the 

petitioners, which is not the case of the petitioners. Reliance is 

placed on Syed Mufeed Shah vs. Princwal Khvher Medical

•1
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CoUese (2006 SCMR 1076), Suo Moiu Case NO: 10 of2007
• . V-/

I

(PLD 2008 Supreme Cowrt 673), Human Riehis Case No,

14392 of 2013 etc (2014 SCMR 220) and Messrs. Power
1

Construction Corporation of China Ltd through Authorised
i

Representative vs. Pakistan Water and Power Development

Authority throush Chairman WAPDA and 2 others (PLD

2017 SC 83).
c

10. Before parting with the judgment, we may hold 

that the present petitioners may agitate their grievance for 

providing them further structure of their service, if permissible 

under tlie law, before the appropriate forum. ,
4-

In view of the above, the alleged grievances of 

the petitioners canvassed in the present petkion are 

misconceived and as such, we find no merit in this petition, 

which is accordingly dismissed.

i
r-;)

i

11.

I
!.

ANNOUNCED.
12.07.2021 JUDGE

4

»

JUDGE
^ /

y: c .

Naw«b Shah CS (OB) juadca Makaal Ahniad » JuaSea Syad Anhad AS '
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VAICALATNAMA

IN THE SERVICE TRIBUNAL KHYBER PAICHTUNKHWA PESHAWAR

a. Petitioner/AppeiJant.
ii

VERSUS
ii

S-H\eLrt
Respondents/Defendants'

I;

We the undersigned, do hereby appoint and constitute,
g ASEER AHMED SHAH Advocate To act, appear-atid-plead in the
above-mentioned matter and to withdraw1 1. . - - or Compromise the said matter or
submit to. arbitration any differences or dispute that shall arise touching or in any. 

-manner relating to the said matter and to receive money and grant receipts

1
applications, objections^davits or other documents as shall be deemed necessary and advisabie

for the prosecution of the said matter at all its stages.
I
!.

2.

I

_ AND we hereby agree to ratify whatever tl,e Advocate or his substitute shall do 
m tlte above matter. I/We also hereby agree not to hold the i.-
from said matter in consequence of his^abTeS

for hearing. I/We fimiter heX
greetliatintheeventforthewholeoranypartofthefeetnh^nsiiai* <1 a> 

remainingunpaldtheshall be entitled
by me on f ^ f ■ ove matter. Received

I* •'

Client (s)

M
/i- . • 1

BASEERAHME

&
i

ivik UR REHMAN KHALIL 
Advocates
Peshawar

f
■3

V :

:

■f

OFFICE:-Cantonment Plaza Flat 3/8 Khyber Bazar Peshawar 
Cell #0320-1946985 

.' Email: ahmedbaseer234(S)gmail' com
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