
■'t

FORM OFORDFRSHFl:: i’
•Court of

696/2023Review Petition No.
I

Date of order 
proceedings

Order or other proceedings with signature of judRC.No.

1 2 3

27/9/2023 The Review Retition of Mr. MuhamiTiad3.

ikram submitted today by Mr. F3ascer Ahmad- .Shah I . 

Advocate. !t is fixed for hearing before Division Bench at 

Peshawar on ~^^3. Original file, be requisitioned. ■

By the order of Chairman j

\

RFGlSTRAR

i



I

The review petition in appeal no. /280/2021 received today i:e on
I •

^‘25.09.2023 is incomplete on the fonowing scores which is retorned 'to the counsel 
for the petitioner for completion and resubrnission within 15 days

• C.•^'1,

i

Annexures of the petition are not in sequence be annexed serial wise .as 

mentioned in.the memo of petition.

^-29^ /S.TNo. f

Dt. /2023. i
4 ■

RFGISTRAR
KHYBER PAKHTUNKVt'A 

SERVICE TRiBUMAI, 
PESHAWAR

Baseer Ahmad Shah Adv.
Hogh Court Peshawar.

i.

Y )

\

4't ..
.V:

u ^0^$ail >
\AJL

• r-

1

Cl.

V t)^ 'It-1-
•

1



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

Review Petition No y2023

In

Service Appeal No 7280/2021 

Muhammad Ikram................. Petitioner
VERSUS

PPO and Others, Respondents

INDEX

Description of documentsS. No Annexure Pages

1. Review Petition with Affidavit i-i,
2. Application for Interim Relief with Affidavit

3. Copy of Judgment and Order dated 07-08-2023 A 7'/tf
Copy of Judgment dated 01-02-2022 in Review Petition 
No 444/2019

4. B

5. Copy of Minutes of SSRC dated 14-07-2020 C

6. Copy of Minutes of SSRC dated 14-07-2016 D
2^-21

7. Copy of Judgment dated 29-01-2013 in SA No 251/2011 E

8. Coy judgment dated 12-07-202J In Writ petition No. 
3893-P/2O20

F
37'

8. Vakalat Nama kl
Datecl:<25-09-2023

Through

Baseer Ahma

&

Ibad Ur Ref 

Advocates, 
Peshawar

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0315-0195187



-f

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

/2023Review Petition No /o

In

Service Appeal No 7280/2021

Muhammad Ikram Khan, Assistant Programmer/Assistant LAN 
Administrator (BPS-16), City Traffic Police Headquarter, Peshawar.

Petitioner

VERSUS

1, Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
2. Chief Secretary, Govt, of Khyber Pakhtunkhwa, Peshawar.
3- Chief Traffic Officer, City Traffic Police, Peshawar.
4. Govt. . of Khyber Pakhtunkhwa through Secretary Finance 

Department, Civil Secretariat, Peshawar.
5. Govt, of Khyber Pakhtunkhwa through Secretary Establishment 

Department, Civil Secretariat, Peshawar.
6. Shahid Uilah, Computer Operator, CTD, Maiik Saad Shaheed Police 

Lines, Peshawar.
7. Muhammad Hussain, Computer Operator, CTD, Maiik Saad Shaheed

RespondentsPolice Lines, Peshawar.

REVIEW PETITION AGAINST THE JUDGMENT AND ORDER DATED 07-
08-2023 OF THIS HONORABE TRIBUNAL PASSED IN THE ABOVE
SERVICE APPEAL.

Respectfully Submitted;-
^ ' '

1, That the petitioner earlier filed the mentioned Service Appeal before 

this, honorable Tribunal which was dismissed vide Judgment and 

Order dated 07-08-2023. (Copy of Judgment and Order dated 07- 

08-2023 is enclosed as Annexure A).

2, That this honorable Tribunal Is very much vested with powers to 

review its Judgment as this honorable Tribunal has allowed Review 

Petition No 444/2019 in Service Appeal No 939/2015 which was even 

not challenged by the respondents, thus attained finality, hence the 

instant Review Petition. (Copy of Judgment passed in Review 

Petition No 444/2019 is enclosed as Annexure BJ.

3. That the impugned Judgment and order dated 07-08-2023, is against 
. the law, facts and principles of justice: and liable to review on 

grounds inter-aiia as follows:-



Hr

GROUNDS:-

A. That the impugned Judgment and Order is illegal, void against the 

law and record.

B. That the impugned Notification to the extent of amendment in 

appendix against Serial 2 in Column 5, for clause (a) and to the 

extent of adding "Note" has even not been approved by the 

competent forum, as the Standing Service Rules Committee (SSRC), 
was not Constituted in accordance with law and instructions Of the 

provincial Government, thus the same is corum non judice and as 

such the impugned Judgment is liable to be reviewed on this score 

alone. (Copy of Minutes of the SSRC dated T 4-07-2020 is enclosed 

as Annexure C).

C. That it is worth to note that no qualification was approved in the 

meeting of Standing Service Rules Committee (SSRC), while in the 

impugned Notification the quaiification was iater on inciuded, without 
the approval of SSRC, hence the impugned Judgment and Order is 

liable to review, on this score alone.

D.That in para 8 of the impugned Judgment it has been held that the 

Establishment Department which is regulatory department of the 

provincial Govt, has already adopted such step, while according to 

Sub para III of the Minutes of the SSRC dated 14-07-2016, the 

decision regarding seniority was made according to which the 

Seniority List will begin from the Assistant Programmer, foilowed by 

the Data Processing Supervisor and subsequentiy by the- Computer 

Operators, which has further been eiaborated by adding the 

"Explanation" which in cieaf terms sates that the Assistant 
Programmers wili rank senior to Data Processing Supervisor and Data 

Processing Supervisors will rank senior to the Computer Operators, 
while in the instant case the petitioner has been treated totally in 

different manner, thus too the impugned Judgment is liable to be 

reviewed. (Copy of Minutes of the SSRC dated 14-07-2016 is 

enclosed as Annexure D).

E. That the impugned Judgment is in violation of Section 20 to 24 of the 

General Clauses Act, 1897 in which case such appeals were accepted 

by this honorable Tribunal and which were also upheld by the Apex 

Court. (Copy of Judgment dated 29-01-2013 passed in Service 

Appeal No 251/2011 is enclosed as Annexure E).
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F. That it has been held by the honorable Peshawar High Court, 
Peshawar vide para No 8 of its Judgment passed in Writ Petition No 
3893-P/2020 dated 12-07-2021, that the posts of Computer 
Operators and that of Assistant Programmers are two distinct posts.
(Copy of Judgment dated 12-07-2021 In Writ Petition No 3893- 
P/2020 is enclosed as Annexure F).

G. That the post held by the petitioner, i,e Assistant
Programmer/Assistant LAN Administrator (BPS-16) and that of 
Computer Operators are totally distinct posts even in terms of 
qualification, besides previously the Computer Operators were 
promoted to the post of Data Processing Supervisors and the then 
the data Processing Supervisors were to be promoted to the post of 
Assistant Programmers, thus the Computer Operators have been 
brought two step up and now are placed senior to the petitioner, 
hence the impugned Judgment is liable to be reviewed.

H. That the impugned order Is liable to be reviewed as the accrued 
rights of the petitioner have been snatched and that too for no fault . 
on their part.

I. That the impugned Judgment and order has been passed in violation 
of record, facts besides principles of natural justice.

■ ,J. That the petitioner seeks the permission of this honorable Court to 
rely uppn additional grounds at the time of arguments.

l . .

It is therefore prayed that by accepting this Review Petition, 
the impugned Judgment and Order dated 07-08-2023 passed by 
this honorable Tribunal in the above mentioned Service Appeal, 
may kindly be set aside, be reversed and the Service Appeal of 
the petitioner may kindly be accepted as praye^or.

PetitionerDated:-25-09-2023
Through

Baseer Ahmad SmhT^
&

Ibad Ur Rehman 
Advocates, Peshawar[ ^

CERTIFICATE:
Certified that as per instructions of my client, no Review Petition on the 

same subject and between the same parties has been filed previously or 

concurrently before this honorable Tribunal.
ADVOCATE



.«■

M,'- u

BEFORE THE KHYBEI? PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

J2023Review Petition No

In

Service Appeal No 7280/2021 

Muhammad Ikram Khan„„.„„. Petitioner

VERSUS

PPO and Others. Respondents

AFFIDAVIT

1/ Mbhammad Ikram Khan, Assistant Programmer/Assistant LAN 

Administrator (BPS-16), City Traffic Police Headquarter, Peshawar, do 

hereby solemnly affirm and declare on oath that the contents of this 

Review Petition are true and correct to the best of my knowledge and 

belief and nothing has been concealed from this honorable Tribunal.

Identified by DEPONENT

Baseer Ahmad Shah

&

IbadUrRehman

Advocates Peshawar. ^
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

/2023Review Petition No.

In

Service Appeal No 7280/2021 

Muhammad Ikram Khan.........

VERSUS

Petitioner

RespondentsPPO and Others,

Application for the suspension of the operation of the 

impugned order and Judgment dated 07-08-2023, till the 

final disposal ot this Review PetitioiL

Respectfully Submitted:

1. That the above titled Review Petition is being filed today, in which no 

date of hearing has been fixed so far.

2. That the facts and grounds of Review Petition may kindly be 

considered as integral part of this application.

3. That the appIicant/Petitioner has got good prima facie case and is 

sanguine of its success.

: 4. That the balance of convenience also lies in favor of the 

applicant/petitioner.

5. That in the given circumstances if the impugned Judgment and order 

is not suspended the applicant/petitioner will suffer irreparable Ipss.

It is therefore prayed that on acceptance of this application, the 

impugned Judgment and Order dated 07-08-2023, may kindly be 

suspended till the final disposal of the titled Review Pedtion,

:• .
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Datecl:-25-09-2023 Petitioner

Through
i. Baseer Ahm

&

Ibad Ur Rehmah

Advocates, Peshawar

AFFIDAVIT

i, Muhammad Ikram Khan, Assistant Programmer/Assistant LAN 

Administrator (BPS-16), City Traffic Poiice Headquarter, .Peshawar, (the 

petitioner), do hereby solemniy affirm and deciare on oath that the contents 

of this Application are true and correct to the best of my knowledge and 

belief and nothing has been concealed from this'honorable Tribunal.i-

* %
Identified by 

Baseer Ahmad Si

DEPO'NENT

Advocate Peshawar ^
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«.iService Appeal No *7^^^ J2021 r-!lm4
Muhammad Ikram Khan, Assistant ' Programmer/Assistal^^iicWf . 
Administrator, (BPS-16), City Traffic Police Headquarter Peshawar, -

•li-

Appellant
Khvher Pakhtukhwa

i>vi vicu TribunalVERSUS
• 1. Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar."'^
, 2. Chief Secretary Govt, of Khyber Pakhtunkhwa, Peshawar

3. Chief Traffic Officer, City Traffic Police, Peshawar.
4. Govt, of KPK through Secretary Finance Department, Civil Secretariat

Peshawar. . '

a=.&2F2/ ■

iN.

atcci

5. Govt, of KPK through Secretary Establishment Department 
Secretariat, Peshawar

Civil
Respondents

^PEAL U/S 4 OF THE KPK SERVICE TRIBUNAL ACT 1074 
AGAINSTTHE NOTIFICATIOM DATED 28-04-2021 OF
RESPONDENT NO 1 TO THE EXTENT OF AMFNnMFWT in
APPENDIX AGAINST SERIAL NO ? TW rniiiMM______________ S. FOR
CLAUSE fAI AND TO THE EXTENT OF "NOTE" WHEREBY THF
KP POLICE DEPARTMENT fINFORMATIQN TECHNOLOfiV
WING) SERVICE RULES, 2014. HAVE BEEN AMENDFn
THEREBY MAINTAINING JOINT SENIORITY I T«rr rtF THE
ASSISTANT IPROGRAMMERS.
administrators and computer operators fBPS-lfi) 

) FOR THE PURPOSE OF PROMOTION AND AflAlNST WHirH 
ledto^f^y .DEPARTMENTAL APPEAL OF THE APPELLANT HAS NOT BEEN 

^^kl'mESPONDED SO FAR DESPITE THE LAPSE OF MORE THAW 
tegistr^r THE STATUTORY PERIOD OF NINETY nAY<;

ASSISTANT LAN f

li

PRAYER
on acceptance of this appeal, the impugned Notification 
dated 28-04-2021 of respondent No 1 to the extent of 

Amendment in Appendix against Serial No 2 in Column 5, for 
Clause (a) and to the extent of adding '^Note" whereby the 

KP Police Department (Information Technology Wing) 
Service Rules, 2014, have been 
maintaining joint Seniority List of 

Programmers, Assistant LAN Administrators and Computer 
Operators (BPS-16) for the purpose of promotion may kindly 
be declared illegal, unlawful, be struck down and be 

expunged from the KP Police Department (Information 
Technology Wing) Service Rules, 2014 from the date of its 
issuance.

Respectfully Submitted:-

amended thereby 

the Assistant
it

Sr,

1. That the appellant is highly qualified who has passed his M^d’S1^"‘oF 

Computer Science Degree and was appointed as Assistart
PrOQrammPr/A‘^^j‘;t’P'^^ IAN la/^^hini■c:^ra^n^c

[■;
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SA 7280/2021

Mr. Mir Zaman Safi, Advocate, for the. appellant 

present. Mr. Asif Masood Ali Shah, Deputy District Attorney 

for the respondents present. Arguments heard and record, 

perused.

■ 02. Vide our detailed judgment consisting of 06 pages, 

in connected Service Appeal No. 7279/2021, titled “Said 

Nawaz Vs. Provincial Police Officer, Khyber Pakhtunkhwa, 

Peshawar and others”, the appeal in hand being devoid of

merits, is disinissedvCosts shall follow the event. Consign.

07"^ Aug. 2023 01.

% ■

Pronounced in open court in Peshawar and given under 

hands and seal of the Tribunal on this of' day of August,

10.

our

2023.

(FAl^lIA pXUL) , 
Mernber (K)

(RASHIDA BANG) 
, Member (J)

^razle Suhhan, KS*

Date of?re 

Tslurnber ot Wot 

Copying — to,
Urgent 

, Total
'Name of Cor:"-' ■.

jUf-Date o 
Date of Delivery•/ Q X C
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BEFORE 1 HE KHYBER PAKHTUNKHWA SERVICE TRIBUNA^?^.^., V:,-

PESHAWAR
# •.

Service Appeal No. 7279/2021
MEMBER (J) % 

MEMBER (E) . yPesluv^
Bm-ORi:: MRS RASHIDA BANG 

MISS FAREEHA PAUL
~k

Said Nawa/., Assistant Programmer/Assislant LA^ Adminislrator (BPS-16)
‘ {Appellant)City '1-raffic Police 1 Tcadquarlcr Peshawar. .

Versus

1. Provincial Policc.Officcr, Kiiyber Pakhtunkhwa, Peshawar.
2. ChierTrafnc Officer, City 'I’raffic Police, Peshawar.
3. Shahidullah Computer Operator, CTD, Malak Saad Shaheed Police Lines, 
,, Peshawar.
4. Muhammad Hussain, Computer Operator BPS-16 CID, Malak Saad

(Respondents),

r-

Shaheed Police Lines, Peshawar

. ■ Mr. Mir Zainan Safi 
Advocate

■ ‘f

For appellant

... For official respondents
I.

Mr. AsifMasood AM Shah 
-Deputy District Attorney ;\

1• t
For private tcspondcni^Mr. Noor Muhammad Khattak 

Advocate .
I

17.08.2021
07.08.2023
07.08.2023

.Date of Institution 
Date of Hearing... 
Dale of Decision..

i.i

JUDGEMENT
i

:,|j

f

FAREEHA PAUL, MEMBER (El: Thfough this ‘sihgl'c’judgment, .we I
fi

intend do dispose of instant appeal as welfas connected Service. Ajbpcfd No.
?
I

t,7280/2021 titled “Muhamrhad Jkram Khan Versus Provincial PoMce Officer,
:ii

Khybcr Pakhtunkhwa, Peshawar & others” and (ii) Service. Appeal No.

7543/2021, titled “Abdullah Versus Provincial Police Officer, Khybcr
•( . .

c'

;

Si2
X

^ ■ Kattested

‘I
N#:



2. *
I, '

as all the fippeals cominoft puesfionsPalditunkliwa, Peshawar and others” 

of law and facts arc involved. I .. i

insttoed \lndcr Section- 4 df the'llic service appeal in hand has been 

Pakhlualdiwa Service -Inbunal Act, 1974iagainst the notification dated
1:

Kliybcr
28.04.2021 of respondent No. 1 to the cKtent of amendjifent- in^ Appendix

, for clause (A), and to the extent of “Note”against serial No. 2 in column 5

whcrchy the KP Police Department 'Information Technology Wing) Service

2014 had been amended thereby maintaining joint seniority list of the

LAN Administrators and Computer
Rules,

Assistant l^rogrammcrs, Assistant

(BS-J6j for tlic purpose of promotion against which dcparUnental

ponded* within the Statutory peribd of

Operators

appeal of the appellant had not been 

ninety; days. It has been prayed that on acceptance of this appeal, the impugned

res
«

ion dated 28.04.2021 of respondent No. 1, to the extent of Amendmentnotification

in Appendix against Serial No. 2 

of adding “Note” whereby the KP Police Department (Information Technology 

Wing) Service Rules 2014, had been amended thereby maintaining jomt

in Column 5, fqr Clause (A) and lo.the extent

Assistant LAN Administrators andseniority list of the Assistant Programmers,

Computer Operators (B1\S-16) for the purpose Of promotion miijht be declared

illegal and unlawful, and be struck down and ekpiJnged from the KP Police 

Department (Information Technology Wing) Scfvke Rules 2014 from the dale
1

of its issuance.
i. I■IBricj’ iacls of the case, as given in the memorandum of appeal, are that3.

; i

the appellant was appointed as Assistant Programmcr/.AssIsiant LAN
I iI 111

/
11 I.



;.) i.

I
3 t ;

;I

(13PS-16) vide notification dated 10.05.2018, pursuant to the
A ' •

recommendations of the Khyber Pakhtunkhwa Public Service Commission.

only three incumbents in theip^ Police pepartm(?nt who were
, I

Programmer/Assistant LAN Administrator (BPS-16) and 

at the top of the seniority list. Vide notification dated 

28.04.2021 of respondent No. 1, amendments were made in A^ipcndix against 

serial No. 2 in Column 5, for Clause (a) and “Note” was also added whereby 

the KP-Police Department (Information Technology Wing) Service Rules 

2014, were amended thereby maintaining joint'seniority list of the Assistant 

Programmers, Assistant LAN Adminisi.iators and Computer Operators (BPS- 

16) for the purpose of promotion. 'I'he appcllanli preferred depaitmcntal fippeal 

against the notificalion dated 28.04.2021 which waSiiiot responded wjlhin the

statutory period of ninety days; hence the prcspiit appealj. , ■ i

Administrator
' N

'fhcrc were

serving as Assistant

the appellant was

Respondents were put on notice who submitted written replies/ 

the appeal. Wc heard the learned counsel for the appellant, the 

learned Deputy District ALiomcy for the official respondents as well as
.1 . ' , , ' \ ' k i ■ ’ * ^

counsel for private respondents No. 6 & 7 and^ perused the case (lie with 

connected documents in detail.

4.

comments on

i i

5. Learned coun.scl for the appellant, alter piresenting the case in detail,
^ „ 1 1 1 I ' >' • .

argued that the impugned amendments were illegal void ab-injtio. He 

further argued that the impugned amendijnepts had advensely affected the 

accrued rights of the appellant, as he was by now on the second position of 

seniority list while subsequent to maintaining Joint seniority list, his seniority

;•
KhyUci-

'i
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(•

would be aJTcctcd adversely as he would losp jiis seniority position. He farther

gued that through the impugned amendn^ents, the Computer Operators had
I

been included with the appellant in seniority list^ despite the facts that both the 

of distinct nature and of different cadres. He further argued tb^t

also not the 'same,, as for

ar

posts were

requisite qualillcation tor both the posts 

Computer Operator minimum qualification was second class Bachcllpr Degree

was

with one year Diploma in FI’ while *«» minimum qualification for the post of 

Programmers/Assistant LAN Administrators was .second class 

Master Degree in Computer Science or four years Bachelor Degree in 

Information fcchnology or Conputci Science or equivalent qualification. 

According to him the impugned amendments, were in violation of tjie Section 

20 to 24 of the General Clauses Act 1897. He requested that l|ie appeal, might

il'..

Assistant

be- accepted as prayed for. ) I'!

Learned Deputy District Atldmey‘‘and .learned counsel for private 

respondents No. 6 &. 7, while rebutting the arguments'of learned counsel for 

the appellant, argued that the Provincial Police Officer empowered by Section 

140 of the Khybcr Pakhtunkhwa Police Act, 2017 (KP Act No..11 of 2017) 

made aincndmcnt in tlic Khyber Pakhtunkhwa Police Department (Information
. ; ■ ■ .-t. ll' t

'i'cchnology Wing) and in the light of sub rule 2 of Rule 3 of the Khybcr

6.

N:. )
Palditunkhwa Civil Servants (Appointment, Promotion and Transfer) Rules,

'. ill . 1.'

1989 and also in the light of recommendation of SSRC and with the approval
■ i , t q . r i .-i. . ? 'ii;'

of Government amended the 2014 Service Rules in the best interest of all the
k

Information 'l.’echnology staff members of the KJiyber Pakhtunkhwa Police. 

^'^%li&y-fqo|]tcndcd that according to. those mles, the re'sporidcn'rs issued'joint

\

t fl ■ V
]

ft\
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I

seniority list for the cadres of Computer Opllratorjj!, Assistant PrdferalnmerS and

They ftirthi^r 'afgued thai* the ' private'Assistant .1 ,AN Administrators.

respondents No. 6 & 7 were senior to the a ^pdllant as per their initial regular

entitled^ for prordotion to (the next Higherappoinunent, therefore, they were 

scale. They requested that the appeal might be dismissed.
I

i'hc appellant has impugned the amendment in service rules ipued vide 

notification dated 28.04.2021 on the grounds that the cadre of Computer 

Operators is different from that of Assistant Programmcrs/Assistanl LAN'' 

Administrators and hence no joint seniority list of these positions could be 

maintained. Perusal of impugned notilication indicates that the posts of

Computer Operators as. well as Assistant ‘Progratnmdrs/Assisiahl LAN

. ■' t , ^ '
Admihistrators arc in BS-16, As far as 'qualificalloh ibr'’ boih po^ts is

concerned, the notification provides as folloWs:- ,

7.

\
\ i : !;

I.■i

Computer Operator (Bl*S~J6)AssisUuit Pronrammer/AssLs'tant LAN 
Admumtrator (BJ*S~I6)

i) Second Class Bachelor’s Degree inAt least Second Class Master Degree, in
ti-I

Scienceyinformation 

Technology (BCS/BIT 4 years), from a
■' i ! ' 1 irecognized University; or 

ii) Second ClassU^aclielor's Degree from a 

recognized university with pne- year 

yDiplor^a in \nfomatipn.y Technology 

,fyom a^liecog}7ized- Boai-d-^jn Te,chnical

Educatidn with two years experience as
ii ■ ’

Cumptiier Operator.

Computer .Computer Science/Information Technology 

or four years Bachelor Degree in

Information 1 'echnology or Computer

Science or equivalent qualification from a

recognized university

j

• atT

viefc' •s.MJ**''

\
i ■ I

Io .
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The above mentioned comparison of the positipns indicates that the 

quaiiilcalion for both sets of posts is the same except Sr. No. (ii) for Computer 

Operators.

f

■!i :

't here is no second opinion on the fact that prescribing qualification for a 

specific post in any provincial government organization is the sole domain of 

tire Provincial Government, 'fhe Provincial Government is fully empowered to 

prescribe service rules and amend them in such a way that the rights of its 

employees.arc fully protected on one hand and they are given fair opportunity 

of career progression also, lit the case under reference here, it has been found 

that all the positions arc in BS~i 5 and ielated to computer, and hence clubbed 

together. It is further noted that it is iiot just the Provincial Police in which such 

step has been taken, rather the same praciicc has already been acloptcd by 

various departments in the Civil Secretariat of the Provincial Goverrunenl, and 

specially the Establishment Department, wihicb a regulatory department in 

. all the service matters of employees of pro vincial government.

8.

♦

. 1

In view of the above discussion, the appeal in hand as well as connected9.

dismissed. Costs shall follow the event.appeals, being devoid of merits, arc
i •

Consign.

Pronounced in open court in Peshawar and under our hanuj^ o.nd 

seal of the Tribunal on this Of' day oj August, 2023,

10.

)I

(FAlTf/i:ilA I^UL)
, Member (Ji)

(RASHIDA BANO) 
Member (J)

f-'

'

. *!■ ash Siihhan. r. S * ; I ;t.. ‘-i !•

• A MII

^fV-P'TJTe XrsUunal v-
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fSt,BRFFORE THE khVber PAKHTI INKHWA service
------. TPiFtiiMAI PESHAWAR

/£Zi-iLi-v

n ' 'n \ Dn
L> M I c d

Service Appeal No.

Induslries, .T. Muhammad:Sohail, Ex-Deputy Secrelary (BPS-18)
Education Department, ■ Khyber

."no. 31; Street No
and TechnicalCommerce

Pakhlunkhwa (KP). Peshawar &-.R/0 House

9-A. GUlbahar Colony ,No.2, Peshawar City

... (Aopetlanl)

VERSUS

Khyber • , •Govt of’Khyber Pakhlunkhwa through Chief Secretary 

Pakhlunkhwa, Civil Secretariat, Peshawar,
1.

•%

&of Khyber Pakhtunknwo Co/nmercu• 2. .Secretary to Go\/t,
Industries-Department, Peshawar

3.-S-ecretary to ^Go.vt, .oT 'Khyber Pakhlunkhwa Environment 

. ' Department, Peshawar • . •
(Respondcmts)

REVIEW APPEAL UNDER SECTION 4 OF THE
1974^ THE

t PAVE to FILE 
u-i-ivRPR pakhtunkhwa service tribunal aci

13.04.2016.ANNOUNCED VIDE DATED.IIJDGEMENT
r.ONVERNT THESERVICES TRIBNALWHEREBY TKE 

pmmisHMFNT ■ AWAREPED. by nPPARTMENTAL INMMV

COMPLUSORY RETlREfVlENT FROM , 'rOMMITTEE IN TO

SERVICES.

Prayer in Appeal: •

of this ’ leave to file review appeal the1; upon acceptance

appellant-pray as below;

The deciainn/order announced dated i3:.04.2016. rniay 

please be review and set-aside on humanitarian ground

I 1.1

•' (Annexufe-2L ’ vr r
V
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p-u|YpPp P/>KHTI INKHWA SERVMTRISUMU££SmMa 

■'. Review Petition No. 444/2019- 

Date of Institution 

Date of Decision

RFFQRETViE

P
25.11.2019

0.1.02.-2022

9-A .Gulbahar Colony No, 2, Peshawar City. .■ No.‘31, Street No. (Petitioner) . •

VERSUS

■ Government of Khyber Pakhtunkhwa through Chief Secretary, Ov^ta^t, 

Peshawar and two others.
■ Present.

I- ' ■ . ■

Mr.' Fazal Shah Mohrnand,
. Advocate

Mr. Muhammad Adeel Butt,
Addl. Advocate General,

I.

For Petitioner.

For respondents.1 •

CHAIRMAN
.MEMBER(£)

Mii AHMAD, SULTAN- TAREEN 
MR. AtlQ-UR^REHMAN WAZIR,

I

I
.1

HIDGMENT
I

I TARFFN. CHAlRMAN:-Through the Review ■ Petition

has prayed for the relief- as
A|-lf^AD SU|-TAM

described above; in the heading, the petitioner
4^I

copied below:- ,

”1. Upon acceptance of this leaved to file review appeal, the

appellant pray as below:-

1.1. The decision/order announced- dated 13:06.2016 may 

pitase be reviewed and set aside on humanitarian

ground. •
1.2. The appeliant appeal/case mJy please be transferred to

Establishment Department

i
I

i

to conduct re^
the

Inqulry/hearing."
. ! .S' -.S Vr'c

cTOaic'i'W't' fi

r

I !
-5
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Petition precisely include that the .

proceeded against under the Khyber Pakhtunkhwa Government

'al from service was imposed 

died departmental appeal which

the facts stated in the Review2.

petitioner was

Servants (E&D). Rules, 2011 and penal,ty of removal . i •
» ■

vide'Order-dated 19.05.2015. He

order dated 05.08.2015. Consequently, Service. Appeal No
upon him

rejected- vide 

939/2015 . waSt

adjudicated upon, by the Tribunal 

i3.04.'2016, the penalty of removal from 5en,'ice. was.

was
The service appeal was 

and vide judgment dated 

converted into that of

■preferred before this Tribunal.

under due course

compulsory retirement. , . .

The' grounds, urged in the Review

documents were

original ••Petition include that no
3.

the. departmental 

; that the episodes of departmental;

were misguided

presented .by the respondents before

. enquiry, committee, and before this Tribunal

petition and proceedings before this Tribunal
enquiry,' review

ed. concocted; false and baseless letter •
■ ■ by presenting a photocopy of fabricated,

Establishment Department, having no ' legal status under the 

relevant . and, , specific 

evidence presented by the 

verbal statements specifically the statement of

provided by the

that noOrdinance,' 1'984;Qdnun-e-ShdhdddC

t documentary proofs, were' presented; that.the

c respondents was based on mere 

Mr. Na.eem

proceedings: that the appellant

principles of lU and his rights g.uaranteed under the 

legal proceedings 

major

. appellant were never

mitted any act or omission 

■Arguments advanced on 

behalf of the- respondents' ^ave been

initiate departmental- 

accordance with the basic

law were vibiated; that.no 

Ip/ .and awarded

ice' that the charges leveled against the

Khan which-was used ■ to' b^uild ground to'

not treated inwas

adopted to conduct departmental enqum/were

penalty 'bf removal from service

proved in the enqup; and that the appellant never

Which should be termed'as misconduct, 

behalf of the petitioner and by learned AAG on
com

4.-
heard. Copies of the- record comprising

T'-
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■L'Y .

( .
sh.eet/statement. of_ 

, show, cause notice and

dated 13,047016 of- this. Tribunal, charge•judgment ;

allegations and reply, enquiry report and proceedings

annexed with the Review Petition/have been petused
reply, arhong. others as

is the first point -formalntair^abillty of this review petitionThe5,
reviewability of the Impugned judgment.determination before; embarking-upon

■ ■ that thi^TrlDunal has been established under the Khyber . ■
• Needless to say tr 

Pakhtunkhwa Service Tribunal Act 

.. statute. According to

the same1974 with defined jurisdiction by

Act, the‘Tribunal 

■ in 'respect of matters 'relating to

• matters.

sub section (2) of Section 3 of the said

been vested with exclusive jurisdictionhas
conditions of .service of civil servant .ncluding disciplinan/- n .

Civil-servant aggrieved by'any fnal
terms and

4 of the Act ibid provides that anySection
in respect.appellate made by departmental-authOnty

prefer' an appeal to the
order, whether original or

and conditions of his service may.of any of the terms

Tribunal.having jurisdiction in the matter,-..However Section 4 ibid- does not 

The right of'for civil servant in- disciplinary mattersprovide, right of appeal
.1

appeal in disciplinary matter 

'i^hyber^akhtunkhwa Government Servants (E8cD)

19 of thehas been provided specially under Rule

Rules, 20U which is copied

' below for. ready reference:-
•~19/Appearbefore KhyberPakhtunkhwa Services: Tribunal-.

contained in any other law or rules for the
(IjNotwithstahding ahything_ 

time being in force, any
Government servant aggrieved by any .final 

thirty days from the date oforder passed under rule 17 may, within 

'communication of the order, prefer. an appeal. to tne Khyber

established under the Khyber '
Pakhtunkhwa Service- Tribunal 

Paithtunkhwa Province Service 

Pakhtunkhwa Act No, 1 of 1974).

Tribunal Act, j979(Khyber -

\ r s r «(2) XXX !dm

rtEOtESj r-



civil servant has been given right 

terms and conditions of his sen/ice 

Pakhtunkhwa Service Tribunal Aa, 1974 while

Pakhtunkhwa .Government Servants-

In 'view..bf the-above legal position, a 

of appeal generally Tn 'respect qf any of the 

under Section 4 of'ttie Khyber

6.

special y under Rule -19 of the Khyber

(E&D) Rules, 2011 in-respect of disciplinary matters.
Tribunal Act does, not .specincallyThe Khyber Pakhtunkhwa Service7. •

petition before the Service Tribunal against its
:provide.for right'to Tile a review 

. decision made in pursuance
to the appeal preferred under Section 4 of the Act

(E8lD) Rules, 2011. Khyberor -Rule 19 ’of the Government Servants,
Pakhtunkhwa Se^lce Tribunal Ruies; ,1974 have been framed .in pursuance to

Section 11 of the'Khyber Pakhtunkhwa Se^rvice Tribunal Act, 1974 for carrying

also silent aboutout the purpose of the said Act.-However, the said rules are

the purpose of review petition is to make a
review petition. In general sense,

already made by areconsideration of a decisionrequest/submission . for
or. making of fresh decision,•Courtflribunal for the purpose of making changes

Tribunal having, given a final decisiona court orVJ-: • -In the strict legal sense, 

becortie functus officio and 

'.jurisdiction expressly provided by law 

■ this Tribunal has got no

discussed above to embark upon

review of the. decision thereafter is subject to .the 

or derived impliedly. In the 'p.resent case, 

under the Act or Rulesexpress jurisdiction provided

review of its own-decision. However, Federal

under the federal legislation i.e,.Service .’

vested with review jurisdiction
Service Tribunal ,(FST) established

1973 (LXX of, 1973) has beenTribunals- Act,
under section 4A of the said Act. The same is copied herein-below:- . -

Tribunal Shall have the power to review its
"4A. Review.HV ^

rmat order on a review petition fried by an aggrievedparty within

thirty days of the order on the following grounds, namely. -

• ■ 'v

-h•kT.;
■p' ■ ■■.. L..
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■ evidence which,discovery of new- and important: matter or
\ . I

after exercise of due diligence,

■ 4 the petitioner or could not be, produced by him

time vi(hen the order was passed;

account of some mistake or error apparent on the face

0)-
was not within knowledge

at the

(ii) - on

of record; or
»

for any other sufficient cause..(Hi)

(2) The. Trihuna! shall decide
the review pptition withm thirty

days.

confirm, set aside, vary or modify the , .
. (3) The Tribunal-may

■judgment or order under review.".

FST and all provincial service tribunals including Khyber Pakhtunkhwa

to Article 212(l)(a-) of the

obviously with different territorial 

of a tribunal

8.

Tribunal have been established in pursuance 

Constitution of Islamic Republic of Pakistan

Sen/ice

which, refers to the power 

for all the said tribunals as provided under

unlike. Provincial ■

Jurisdictions. Adjudicator/ jurisdiction

Jw to hear ah appeal, is common

A ' section 4 of respective Serv/ice Tribunal Acts However,

, ■ Service Tribunals, FST has been vested with express powers

section 4A copied ^bove in addition to'its basic ad]ud.calory |urisdict,on

240 of the Constitution of

and • conditions of

service. The Service of Pakistan .as defined-by Adicie 260 of the Constitution 

,,eans any service, post or office ih connection with ■ the affairs of the 

■ a Province; Needless to ^ay that FST exercises jurisdiction in

of review under ^

urider

■ section 4 of Service Tribunal Act, 1973, Article

to .Service of PakistanPakistan relates to appointment

Federation or a .,
■ connection with appeals of Federal Civil Servants who make pad of the 

of Pakistan and'the power of review has been expressly given to FST under

4A of the Service Tribunal Act, ,1973 in, 

which the PTovincial Service Tribunals lack

Service

the cases of such civil servants-, 

absence of appropriate legislation
Section

in

n
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as theof:^bringing conformity in the adjudicatory jurisdiction

of Service of Pakistan
for .the sake

like .the Federal
p.rovinciai Civil Servants also make part

• i ■ Civii Servants. Therefore, if a civil sa^nt.in the province seeks rev.ew of the

■ judgment of.his tribunal, he being part of the Senrrce of Pak,Stan IrkeFeder^^

cannot be compelleci'to avoid seeking review

the Khyber Pakhtunkhwa Service Tribunal

when- there is' no..
Civil'Servants' 

specific prohibitio

, 1974-, On the other hand
, I

FST and Khyber *Pakhtunkhwa 

jurisdiction by the latter from the former 

■ 4 read with Article 25bf the Constitution of Pakistan.- Hence

in this respect in
having regard to genera! conforrnity of jurisdiction

Tribunal, borrowing of review^..,

of Article • '•

Act
Service •

of
-is best suited to the purposes

the review petition

imainable.at hand is held as

Coming to reviews

the petitioner, ft is apt to .reproduce

bility of the ludgment passed by this Tribunal against

concluding part of the
9.-

herein below the

impugned judgment.-.
record and have come to the 

for disciplinary action against

have carefully perused ,the"We ■

conclusion that all- codal formalities tor^c fulfilled by the respondent department He
the appellant have been

of defense and hearing. Si nee
has been given full opportunity 

2 and Nb. J stands
proved-against the ■ appellant,

major punishment awarded' 

is that of removal from- service however ,t was

charge

; therefore, he has been punished, 

to the appellant

The

of-rendered about thirteen years
ob5e_r\fed that the appellant has 

service. Presently he was in grade-18 ■ wnicn shows that ne 

-19 of the Civil Servant -Act, . 

allowance not exceeding two-.

, ■ - third.of *e pehSiOh or gratuity to- dismissai/remapd Government

ph -.. compassionate- ground, therefore, 

inclined to- form- the opinion that though penalty of removal from

was

promoted from grade-;!?. Since Section

1973 -provides for compassionate

the Tribunal Is
■ Servant

i
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//? the domain 

We 'therefore, 

appellant punishment of

and that: of compulsory retirement both fallssen/ice

.of major pur/shment yet the latter is'lesser harsh.
\

ft appropriate -to convert, the 

removal frpm service into that of compulsory retirement " ■
• deem

The conditions which work forreview of a judgment are as
10.

follow;- ■
evidence which, 

within knowledge 

•could not be produced by him at the

discovery of ifew. and important matter or
• (i)

was notafter exercise of due diligence,
•f « •

Pof the petitioner or c 

tihe when the. order was passed;

on account of sotpe mistake or error apparent on the face
(ii)

of recdrd; or

for any-Other sufficient cause.

In order to. see whether any of the above conditions 

make the review of Impugned Judgment possible,.we

sheet.served upon the petitioner for formai-inquitr

(iii)
is instrumental to

11.
have to have recourse to

. Th'e said charge
the charge
sheet includes three heads of charge as.copied below:-

issued the fake Envirbnment Protection Agency
i) You

Pakistan Communication■ approval to 780 BTS sjtes for

, Limited (Mobilink). ^
Environmental

780 BTS sites for.Pakistan

fake^ . delivered the|j) You, yourself

Protection Agency approval to
Mobile communication Limited (Mobilink) to the office of

Pakhtunkhwa and Secretary
Chief Secretary/ Khyber

Envlrpnnient.

VV.i;\l
I

i' .

2iVi-fESI r

f
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You had no official relation being a Deputy Secretary 

EPA Environmental Approval but got

: ' Hi)

Industry with the 

yourself Involved in it.

According to inquiry report, first charge was not proved. The second 

proved.' The ssid .charge 

in office of the Chief Secretary. The said 

was concerned that a letter’which was neither

12.
Findings of Inquiry Committee wascharge as per 

relates to delivery of EPA approval

committee as .per Its observation

endorsed to the Chief Secrelary Khyber Pakhtunkhwa had been

2013 h'v .Mr. Zafruliah,,
addressed nor «

under Diary, No. 10269' on 25'" September,registered
statement that he received^ itClerk, Chief 'Secretary ’Office. HisJunior

the Committee that what / .noted with a question by

intention'^ The Inquin/ Committee itself
"positive intention" was

■ couid.have been that, “positive 
' 'answered that this was a lapse on part ofhim (Zafruliah). The Comm,treeThen

embarked upo'n discussion of statements of other persohs havihg no relevancy 

at all to proof of second charge but there 

committee to -dig out that who 

Zafarullah, Junior Clerk, Chief Secretaiy ,Office. When 

record to prove- the charge that the petitioner

effort on part of the inquiry .• 

‘actually delivered the EPA approval to Mr.

seems no

evidence was brought ,no

had delivered the EPA 

.warranted for the Inquiry
on

approval in, Ghi^ Secretary:s office, it was not 

Committee to give' findings as 

accused/petitioner. The third charge was i 

work when there wa.s no second opinion as

to proof of said , charge against the ^

itself inconsequential and it could

to proof of the second charge. As

proved against the petitioner even 

was held as proved 

let It be with

already not^d that first charge w^s not 

during the departmental proceedings while second charg.e

tO' show something-against the accused
quite Imaginatively Just 

■ findings highly irrational and farfetched.

• vb"; i ... f’-i >

7

r I . I.... U.-:



of this Tribunal impugned forThe concluding part of the judgment13.
already been reproduced' herein'., above. Accordingly, it wasreview has

concluded that all codal formalities for disciplinary action against the appellant 

(present petitioner) have been fulfilled by the respondent-department . He has :

e No. 2 and No.been given full opportunity'.of defense and hearing. Since charg

therefore, he^-has been punished.. As far3 stand proved against-the appellant, 

as fulfillment 'Of codal formalities for disciplinary action Is concerned, it is a

are'bound torelating to due process which the departmental authorities

proceedings but it.also makes part of due process that evidence

■' collected during inquiry is appraised impartially having regard to its- probative

value. Prior to initiation of'disciplinary proceedings, mere were 'pnly verba^^

into three heads of

report if read as a. whole is

tangible material. The factual

and contra arguments were summed up in paragraph

matter

ensure In the

allegations against the accused/petitioner which culminated 

charges already'discussed above. The inquiry

mostly imaginative and unsupported by any

details followed .by pro.
Tribunal which includes the findings' chat

fake document, Charge No. 2 

about which the inquiry

It is
' 10 of .impugned judgment of this

established oni'record that NOC in question 

pertains to -the delivery of ^this fake document

ached on the conclusion that the document had -been delivered by

was a

committee re
ellant himself to Muhammad Naeem, PS of the Secretary Environment. I he

. May be there would have
app

finding is based on statement ofMuhamm'ad Naeem 

been a case of an allegation against'the petitioner at the stage of facts flnding

delivered fake NOC to afore-named Mr. Muhammad Naeem but this 

statement of allegations 

of -formal disciplinary

that he -

allegation did-'mot make part of the charge sheet or 

accused/petitioner in the courseserved upon.

proceedings. The findings in the 

respect arid believing the ,proof of second charge are

im,pugned judgmenr of this Tribunal- m this 

beyond the scope of

I
I

».
I

i
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the face of record making a good ground for 

It has been observed herein above that no

charge sheet which is, an error on tr

review of the impugned judgment.
brought on. record to prove the charge that the petitioner had

.delivered, the EPA. approval in Chief Secretary's

■ evidence was
! .office. The alleged .delivery of 

be stretched for proof of second
fake NOC to Mr. Muhammad Naeem cannot, 

charge in absence of further Inquirv as to ho"

delivered, fake NOC in the office of Chief Secretary.

and when the petitioner/accused 

. Therefore, there is a
had

:d of denovo. Inquiry in this respect to this’extent. •

this review
ne^

petition is' accepted. 

Tribunal being reviewable is.set

.aboveFor what' has gone

Consequently,' impugned judgment

aside. The 

aside, He is

,14,
of this

service is also.set

of denovo inquiry to be

, The back •

impugned order of removal of the petitioner from

reinstated Into sen/ice for the purpose

days of the receipt of this judgment officially
completed within 90

. There is'no 'order as to4

subject to oufcorhe of the' denovo inquirybenefits are

, File be consigned to the record room..costs

i

itsDltan TARE.EN) 
Chairman

(AHM,
I

{^riQ'UR-REHMAN WAZIR) 
Member i(E)

■announced
■ 01.02.2022-

•'•'re

.; 1' v 0

^ '1-

. <
\

^^4
3/6•

i-.ii- - 1-^-

j.
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f or rni: STa.M)IN(; skuvick

t-'OMMiTTEE
mehting held «>.N

V Siamliny Sc^^ivc RuIm Coinmili
jjw <^*'0 Confcrcnvc Room-j, und"^ I ^ »n 14,t>7J020

n,(,c-c, I'ttkhtunMnva, ui discuss die Amend of Inspecior Ocncrul

y -IhefoMov'.inyOrncersnllendeirihcmcedng:-

j); S-in-iiiHah y\hbasi. Inspcclor-General ofRoilcc KhtKn/t» il. iu

Mr Salnuin Chaudhry. DloniQrs:. Khvbcr Pakhlunkliwa 
j Mr. Muhammad Saced Khan, Curnmandam Hiiie Force. Khyber PakhlunkJ.

.< Mr. Khyber PakJUunkhwa
\ Mf, Muhammad SaJeem \Jahvat. DIG Finance and Procurcmeri. Khyber 1‘aklminkhwa,
7 Mf.KashifZulliqar, Aia/Ustoblishmenl, Kli)bcrrakhlunkh\vn.
j Mr. ^oforrnation Technoloay, CJ’O I’eslittsvar.
9 Mr. JflVcJ Ahmed, AIO Legal, Khyber P^itunkh.ua.
){l Mr. Toriq Mchmood Khatlak, Section Officer (FR) Governmcni of Khyber Pakhiunkh’A’a

Finance Depurtinenl.
II ;vlr. Saif Ulloh Khun. Scclion Officer (R-VI), dnvcmmcnt of Khyber l*akJduiikhsso 

Estjblishmcni Dcpartmeni,
j j-htf following ugenda iteniii were discussed In iliff meeting;*

Anicndinehli in ihc Khyhcr PaUilunkhwa Police Department (Information-Icchnoiogy 
Wing) Service Rules 20H.

II Ihc Provincial Polite Ofliccr. wcicorned llw panicipanis. Director. Information 
TccliniiIo[-y gave ,d detailed briefing / Prcsmlallon on the Amendment in die Khyber
Pakhtunkhwa Police Depaimicnt (liifomwUon Technology Wing).

ihorcnich ddibermlons and discussing each and cveo 
commitloe unanimously decided to remove the clause "b- condition of one 
• I fnrmnliuu Tcchnolbay and rcconnnendcd the follovvioB proposed atnendmcnis m the

n.pa...n. „n.n...io„ -r^Knoio,, ru,«

20M.

THEKHVBKRPAKm
(INFOILMATION TKClINO

Exlsllnuaiidproposed *(ule5rorBS-

r,.c

\

>va

I,

• clause of these rttlcsy the
III. Aficr

TJNKHWA POLICE department

logy WING) SERVICE RULES 2014.

17 sire tabulated below:*

Minimum
Guulinenllon

for
Afipoinlincnt 
. hyjnillfll 
KfCrulIjitfilL

existing
method of 

RcemWmeni

Proposed Method cf
RecrulUnenIAge

LimitNoiucncliitiirorir
I’dsIsSA'o

543 a. Fifty percent by 
promotion. 0f» U« hosts
of scniority-cum-fimcss,
from

Lt a. Fifty percent
by j)runiotibn,
on the basis of 
seniority 
fitness,
Btnonest
Assistant
prognunmer/
Assistant LAN 
/\dministnitor
(UPS-16) Having 
five years' 
scDice as such 

having

2
At
Second Class 
Master's 

. Degr^'^
Computer -
Science/
Iriforniatlpri
Technology or
equivalent 
qualiDcotion
from
recognized
University.

theAssistant Director 
/Programmer/LAN 
Admlnislralor/
Web
Administrator 
/Data l*roccssing 
Onicer/ Deputy 
Database 
Administrator 
(BPS-17)

cum*
from

amongst
in Assistant

IVogrammcr/Assist.’inl
AdministratorLAN22-35

Years Computer
(HPS-16), havMig
year's icnicc as suvh. , 
and
b. Fifty p^'tcent
initial recruitniciii

2

/
.^> fa

OJid
fivehaving

■ OTE»S"'’’

1



1!

'Mvrui.ic }H •l|>>)ff

?’u rvu[V4 ^
•"i.foj • . !

'iflKcr

r»'iriH;|ii,n
initial

4

I

fpy

fVLjiiitrncnl and 
l ift)' pcrLCpil 

initial

\

^ VUvinV'•ilUvl vote nl ihanVAtorttl.

(,NKI!TAU IIAVAT/
|)i.*puiv (icnef.il iilhilicc* .

Special liranch. 
Kh>hctKikliumkliua.

(SAi|viA.sciioiii>myv’)
Deptity fn»p<ctor Ocnw#rn/j^c«. 

ilOu: Kli^hcr I'a^p^ihJpkrt.ifii }

(SAdlDALj^UfAM) 
Crtmniandnnl.TKI. 

Kb)hcr I*jk|ilunkh»‘a

SAKCUKHAN) 
S^iiim.iinl.inl, Hliic rune.

Kh> Iht'rakhliinkhwa.

(Ml'

(MtfirAMMAll .SAIJ:I.M jNmII'VAT) 
Oepul)

hnanccA: I'ri.Lnicincnl

\ .
(KA^IIJlIZllLKUjAK) 

[Ain^E/tjhllr/t*cnt 
RJ»)hcf rftkht

y
(,NAvri;iJ citL) 

Difinlor. Teelmolug)'
Khyl»cr j»,ikhtw»kl»wJ

(JAVRIA^IIMKDl
AKi^l\al

KhyhcT iSUiUnkhwii.

m
:H KHAN)(SAIF I ^

Stciion Oyiccr (R«V|), 
GoM; ArKhjl3cf riiklttun’<h«a 

B5Ub!lihin<nl DcportitJ^ftl.

(TaHH;
.SccJinii OlHccrfFR)

(i.nt.ofKIiyl^rPiikhtiinklma
II inance Ocpitrlrtienl.

aiAlKMAN

SjANAlll*k»Aill AIIHASI) 
Ocwrtti of roller. .(HR.

Jnspee^or ,,
k'hvbcT I'flWtrunkhw* II

ilt
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-I'

.
H

In Awcise
PexhaMW- of flic powers

^a~)r ll,e Kl.ylKi- Rnklnu.iHiwa Police Acl. ’(H V 

No. Ti: or2/J1?). Lite Provnicinl .l’oliL^''^ 

hereby makes liie

No. •____ ;.______
■ coTtren'ed by section

Acl(Kbyber Pakhiunkhtva 
Officer., with the npprovni oflhe Goveoimem

Khyber Pakhluiiklnva Policefurther amcndiiicnis, in lltefollowing
Depurtiiienl tinformaiinn Technology Wing) Service I^iles, 2014. ■

nainch’;

amendments

• In die Appendix,-

(a)' agoinsl Serial No. 2, in Column No. 5^ lor clause (a), the 
following shall be subslituied, namely:

'‘(a) fifty percem by promolioii, on the basis of seuiority- 
cLiin-llincss, liom amongst ihe Assistant Programmers. 
Assisianl LAN Adnihiisfraiors and Computer Operators 
(BPS-16). having quiiliilcalion prescribed for initial 
rccniitnient for the post of Computer Operaior at .Serial, 
No. 6, will! five years’ ser\ icc as such;

Note: For die puqtose of promotion the Department 
Shalt mainvam a joint seniorhy list of the Assistant 
Programmers, Assisiam i,AN Admuiistrators 
Computer Operators (BPS-16); and”;

1
&

iSI

and

against Serial No.-3, in Column 5. for the e.xisting entries 
the following shall be subStiUiled, namely; ‘ ’

•;p —r—: ■
By initial recruitment.”: ~ ^—

V *

®'"«'Nc,5.,hallb,deicted:

. ?6iVns.t' ■ Serial X'r- !-
A fig^es^ for the-

'■;W, >yy'^:J3;:&-subsi:itbied.-^^ '’yphen -“BPS-le”

and
"N

the .
shall be

i .

)
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f

minutes of the MEETINr: nc g ^ , :i . . .
THE OFFICE_OF SECREM^3g^g^j^^§jffL14-07-2016 IN 
amendment__ IN KHYn^F^—

I

DDEPARTMENT
irmMIQNTECHNOLOfi^^ • . •- ' :

" ■ V
'■-2.

2006.

A meeting of S.S.R.C was held in the Office of Secretary, 
Establishment on 14-07-2016 at 1100 hours under her chairmanship to ■ 
discuss amendments in the Appendix to the Khyber Pakhtunkhwa
(provincial Information Technology Group)-Servicemules, 2006 in, light of 
approved summary -and representation, received from All Assistant 
Programmers Association, Khyber Pakhtunkhwa (unregistered).

The foliowln^'attended:2.

(1) Mrs. Humaira Ahmad
Secretary,

- Establishment Department.

(2) Mr. Mian Muhammad
Special Secretary (Reg) 
Establishment Department.

(3) Mr. Muhammad Ali Asghar,
Deputy Secretary (Estt:), 
Establishment Department.'

In Chair.I < I

'\

(4) Ms. Saira
Deputy Legal Drafter,
Law Department.

(5) Mr. HIdayat Ullah
Sectiori Officer" (FR) 
Finance Department.;

(6) Mr. Muhammad Fayyaz,
Section Offlcer (R-IV), 
Establishment Department.

(7) Mr. S.R. Jamil 
Section Officer (E-V), 
Establishment Department.

!

! ’!

i
• I

?

'V

Meedng started with the recitation from the Holly Quran.

After thorough deliberation, It vyas decided that.- 

i The existing post. of . Assistant Programmers ^ ,

• t

3.

4.

• ;

t «j*

dying cadre on ' I

1 .
I

(I

.^.rmnni'^rl hv Pnm^rnnnf'r

.. --------

1
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J' Executive Groups, 
shall continue 
promotion to the

ii- The posts of Data t
Operator be meroerl / i Computer
Operator .(BPS™ Hnw
Assistant DIrecto!' 

prescribed qualification , 
existing Computer Operators. '

Hi. The Seniority list will begin from Assistant Programmer, , 
0 owe y Data Processing Supervisor and subsequently \ 

by Computer Operators.
Explanation. ,

The last incumbent of Assistant Programmers shall rank 
senior to the first Data Processing Supervisor and the last 
incumbent of Data Processing Supervisor shall rank senior 
to the first existing incumbent of Computer Operators.

iv. The present Assistant Programmer, at the strength, of 
, Establishment' Department . will, be considered for 
promotion as Assistant .Director,’ in due course of time on 
the basis of seniorit/-cum-fitn8ss. •

In light of foregoing, the requisite amendnients will be made 
in the.AppendIx to Khyber Pakhtunkhwa (Provincial Information Technology 
Group) Service Rules, 2006 in the following manner:-

I. At S.No 3 of the Appendix in column 5 at (b), the following 
' will be substituted:-

' "50%-By promotion, on’basis of seniohty-cum-fitness,. '
from amongst Assistant Programmers and Computer 

. Of3erators. having qualification prescribed for initial 
recruitment with five years service, as such."

II. S.No 4 of the Appendix pertaining to the post of Assistant 
Programmer will remain intact till promotion of the sole

• incumbent Assistant Programmer,'

iii, S.No 5 of the Appendix pertaining to the post of Data
Processing Supervisor will be deleted.

iv. In S.No 6, column 1, the. BPS may be deleted.-

1 Assistant Programmer -
-^ governed under the existing rules till 

post of Assistant Director. . •

Ito be
t.'
i;
i ' •

i.■f
■

-as Computer 
promotion as

(BPS-17.) will be subject to. the
artd experience for the post of

: I

!•
I

I

i;
\

..1•5.

-
i;

!

•i ;■

5 ,1 .
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•l:

liji

i2

ii.'

• • r-U
ro'i!

r.

I

4

I

I



V.

4» 15•■••i:
•il.

Mr. Muhajfflfmad Fayyaz
Secti'S^tion Of^er (E-V) 

Establishmeni*Departmeht iGer(R-IV), • 
Establishment Department.,

/
*■

•;

V
M^Saira, 

-DepCif^ Legal Drafter, 
Law Department.

Mr. Hidayat Uilah,
Section Officer (SR-III), 

Finance Department.
i

Mr. Muhammad AlilAsghar 
Deputy Secretary SEstt) 

Establishment Department .

Mr. Mian Miffianimadr
Special Secretary (Reg)

• Establishment Department

*
,0^

Humaira AhriiadT^
. . Secretary

Establishment Department/Chairman.

Mrs.

;

^ftsTED'
,T0 BE TRUE «Ff.
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fm
'jmA'^; BFmRFTHEkjjfflERJAmate

: Appeal Ko. 251/201,1

•T»i 1X
•?1

S' ■■

■ if' ■
■ Date of Institution. ... .

Date of Decision: ... .29;1-2Q1J, ,

Iqbat ChioflnsRectot of Minos, I’vshtiwan ■. .•:.,

veRsiis
- ^ lu '■ Mian Farooq

■ ■

■ Department, "f':^..,,i,,Pakhtunkhwa.Mlner^lte^ . '
JSfhawaTwUhadOl.chawofM^ ..

s: ,;D;Mustem'Ka'rnarDirector Ucenslng. D.G Mines and ;

Peshawar..^...

-•s

t 4.I h: .
i ■I,•S • I

^ I'= Mian pazal wahab,
' f-'Advocate-.

For .appellant. ^ ,
: •■ attested. ;.•:t

ii' ;
• I-' • • ■

'1 W' SYED MANZOPR AU SHAH, , . ; 
'H K'MR. NOOR ALI KHAN/ ' '

i:', r For effieial cesponden'lSs j,

.... - member . ■
■... '. ' MEMBER

/<T

•saiybcrl’iJ;?-te^iiaV‘ya •,
I

II inc;MENT•■-I S'«
even- MAN7nnR AU 5mi.J&^-.^

ppelIgnCjnlUally' .against the (,r) notiTtcadop No. SO(E-.
' Usman Ali Manv It Secretary

General Mines .

TM^'^^ian i Farooq' Iqbal/ the a
^^ijiw/9365/20l0; (Jated 2.12.2010-authorizing Mr.

feneralDeveldpmentDepartmentitolookaftertheworKofDirector

^j, Min3,.ls in- addition to his ^own duties; ,(ii) Senrice hules ^
: ternment pf Khyber Pakhtunkhwe vide hoHficahen No. S0-Admn{M0)/l-6 8 .• .

%<a.V dated l7,10:2010 for oppeintment of Director General Mines and^orai ,n , . , .

«WDlrector3teGene^l.Mi,res end Minerals; (Ui) TO replace words ^lecMon .. ,
Berir In clause (a)-af S Jicd.Rthes notified vide notification No.SO-Admn(MD)I; •

p;«/,S8Vol-Vdated.l7.l0.2aiatow6rds-senlorlty-cum-fitness";andnon.notincat,on

seniority list Of the Officers: ^ BPS-19 of the Directorate GerVeral M„,?s ap 
. Jif,ir,erals fdr-the.last Ivro years, feuring me proceedings in the case, the tar . , . . .
I linsel. for the appellant submitted an application for aHowlng him to delete,

:J irayers at StNoiT, H, ond iv. nt application.was ^lowed on 5.I2..1012 and the. . 

*se>as considered, only fcr'prayer.Nd. iii, wherein it has be^ ,
. ■ I teptance W the appeal, resmre me iprevious clause (WoFncUficaMnlto. ^

' '®^pi(iND)l-6/8B-Vdirv dated 10;12.2P03 for. appointment to the ppst of Director

•/I

i

!
(

• O
? .

I\

‘ I'T?.y.

' ^
; '

a
■J piGeneral Mines add Minerals. .:

b-"-'.' . ■ »' •
ii

•'-i-.4 m:
■ ■ u>; r-I mi j

• ^ :W

TfS U'.'-

.1,
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ar
I in Mines . ^. hrieflv" stated are.thBt-me appellant is serving

.. . Facts .of.the case bn Ry , Minc-s'in UPS-V9 since n

and Is tb^senior mps m i? 2003 »12 ZOOa.-Vide notification dated lO.i2.2qUJ,
3 oF the Kbyber 

1989, and

: .

■ x-.'

,ing degree: in Masters 
i^Jmnnology Peshawar

3fc““==i:s:.»=:sr=; /
Mineral Development, Department' and the Finance;,.

Ev-wifh the ief'.ecrultment, qualincatidris-and ether
"“Dfrrter General Mines and Minerals Department. The criteria for

;-J
^:Dep3rtment 

S Ir-condltions in the 
^ appolhtment of Director Genera! laid flown as under;- i*

ih. basis of selection on merit, from amongst the
"(=) hV „,„3ra. dxploraclon/ulcenslng and . ,

boideis Of the P°- .1 least 17 yea^.

above, provided l
length of service for promotio

•V.
. ' - ■ • Chief Inspector of Mines that in case of-persof« 

n shall■j g ■ service in BPS-17 and 
.Initially appointed in BPS-lS,

; be T2 years in BPS-lS and above; or

thet- ■ •- r -. .
■

^.v I in Mininghaving Bachelor's' Degree\ < fb) by transfer fron;» persons
engineering or M^sterDegree in-Geology..

%<-■ ■■

■ '-y' : r ..hiii6!l0/2010. When all of a sudden vide impugned .
■ ■ t'-These rules'remained in for , ^ nment of Khyber PakhfunKhwa notined ■

“ r »> * “ \
' •"*"

^ ^ Director Exploration (M'Oe^ s), vVelfBre. havinb at leaft 17
Mines and Commissioner jp case of persons initially

r •

, n

iBD
■ ■

7^ fevThe appellant been 
:■*< aggrieved the iappellant 

, '4 ^;/'departmental,remedy, the

by transfer from the provincial government department."

depdved:ftom prt=modori to the next higher posh Fe^P,, ...
,f,jad'departmental .appeal-and aftet axhaUs ..

appellant filed the. present appeal- ; ; . ■

• M. <•

: i

I 1

/ ff-■ - •\ •.}•*i- ••I'L -r-r
■ . I: .

'•i

1 •t>^fr .
is-S?'”r-- • ■y.

• 1R- - I

i
;
;



MOB

• /

'V.
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.V 3 nie'appeal was aamWed to regular'hearing on 10.2.2011 and. notices ^ 
*: were issued-to the respondents. The official respondents have Hied the.r JoW _ . 
■j|; "written repl, and contested; the'appeal.'The appellant also ■ Hied' rejoinder In . _ . ■

rebuttal.

S'!'
•%

r <
!

' 5.' ;• '
^ %■: •

iV--
• t.
--'i'rf ''was cre■'kwlew. „ ^

■ .^ Mineral was designalud to bo a technicrfl'.pnst. Jhis has also been cannoned • 
.,ine Pern 7 ot Reply jOtLejaMOdstlts. Rules ot appointment. pro,lnotion etc. oh ^ 

^ "p.G Mines & Mineral, were hctined on 10.1-2.2003. Method of rScruitment Tor 

• Director General In Servjce Rules is as fqllows:-

.Directorate of MlnefSl and Minos■.Counsel for- the appellant stated that 
ated' subsequent to detail Study by Aus AID'.(Australian CoiiSultatiori) in

jcncral Mines
*.•

of National Mineral Policy (NMP), In 1995. ;The post of Director
■■i

f
-(ay. Bv -prninotlon, on^he’basis of selection on '
• ^ amongst the boIt?ers of the posts of DirectorJ^eral

BPS-17 and above, provided that in case of persons mitially 
appointed in iBPS^lS; the length of .service for promotion • 
shall be 12 years in BPS-18 and above, or

•;
V"
I"#, . 

€. ■

t ■

Ifl ' ■ n.! I

I
r ■

(b> ‘ By transfr, from persons having Bachelor's Degree, in Mining
" -Engineering or Master pegree.in Geology.'-’t

V.
}

bruptly modified-on-17.10.2010 where in Clause'(b) was. •’-.The-above, rules were a
®:. malafldely modified to’defeat decision of the Tribunal dated 23.'it2O^0 in Senrice .

’ I. Appeal NO. 1876/2009 (not to.give'charge to junior person on transfer of the then 
■’ iic'Director General Mines & MineralJ, to appoint its
i l.alldw qualified and protoalonal' uffleera of the department to get'promotionr

S fflause (b) 'was replaced , V trarrsferv frorn' the provincial Goyernrnent J ^ :

.jldeparment”. Furthermore in'dausaWt^-words > • ..

;3 ^.changed to selection, on "Sehiority-cum-fitness" as was the case in Punjab

I blue eyed person and not toown

7

.’■i

I
ai V. • .i f{--Government Service Rules.I

- i I 5. The procedure for making rules or by-laws as .spccified in' Section 23 of

j I^General Clauses Act 1897 as given belqvy were not foHowed:-1. :

Section 23 • • • ;. ..
(1) the authority having power to .make, the rules or bye-taws 

shall, before making them publish a draft of the proposed
rules or bye-laws for the information of persons tikely tq be

• affected thereby; u -k
(2) the publication shall be made in such manner as that authonty 

deems to be suffident, or/if-the condition with respect to

V
= ?’ ■ .... p.,

BrI

i C

I'-
■ ^

i •s.
;:v-

. T.-: k

■..SI’'
•jfc-' ■■

t

■.

.!

)

*

f,



\ wm
k ' :r 4

t previous publication so roquiruc, in such mannor as' the
(government concerned) prescribes; •• .

(3)' there shall be published with the draft.a. notice specifying a 
dace on or after which- - the draft will be -taken into_ 
GonsIderaCion."

► • r;
• t

■i ‘ V,

r

relied upon wherein it has been stared that rules cannot' 
be changed to disadvantage of ernployees. Regarding jurisdiction of Tribunal in the

Reliance -

c ■ '2012 PLC (CS; 1330 wasI:.;

matter and filing of appeal against notification i?sued by the Government.
V. was placed on 2011-SCMR-698 and 2012 I?LC(C.S)H2. .

•; .

\
f

The learned MG argUed that rules Have been modified in accordance 
■ w th Section 21 of the Ganeral, Clauses Act. It provides for posting of officers of^the ■

from bijjtside and as such no discrimination has been made.'' _.

■' 6.
r.r

• r
: department as wel) as■

%:■

i

;
Arguments hear-Q and mffflm perukes-,. ■' ' 1I « p

*•1 I
TTie Tribunal observes, that thp ehange in rules have not been made in

accordance with Section 23 of the General Clauses Act 1897. No reason dr rational • ■
;■ 'r- \ B.

■ fe- has been stated for the modinqadon, from which malaOde on part of responoenis 
be seen. .'Tbe appellant.has also pleaded for replacing the words ■'selectiog on 

t j -merit" by "selecb'on on seniority-cum-fitness in clause-(a) of the . Rules. The 
Khyber Pakhtunkhwa GvII Servants Act 1973 has clearirelabbrated the same vide •

-Section 9*Promotlon Which is rpproduced.as belQw;-,

; V .

■

■ t
can

;

; Promotion:-(1) A^dvjl servant possessing such minirnum ,. . \
guallheatiBfi as nlay bB'pre&Rribed-shHil be eligible for promotion to . 
a.higher post for the time being reserved under the rule for \
departmental promotion in the service pr cadre,to which he 
belongs.. - •

. (2) A post referred to In sub-5ectiph(l).may either be a.selection'
• post br-a non-selection post to which promotion shall be made 
as may be prescribed- • ' .

’

1 k ■■>
' fi-' ' ■I

:
L.: -..- mD ■

! * r
. .(.a) . In the case .of a selection post, ’on the .basis of 

, ' ' selection on merit; and • -
(b)' ! in the case of non-selectioci post,'on -the .basis of 

seniority-cum-fitness.

I • : q.
"fl

■

l?.^''Furthermore, the matter has also been explained in the Esta-Code (Establishment •• 
Code) KhyberPakhtunkhwa-Promotion Policy-Section 6 S.No> ^ as below;- .

■;

i
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’After carefti/ consideration and’in super session of all previous

post to anothr should be “by sclecdon on merit with dLfc.regard-to 
seniority" and mat this prindple should be applied unlformaly all 

■ along the' line from the lowest to the highest posts and from 
plass of service to another.

r.
one

!y\-

■ r
2. For this purpose; "merit" does not. mean good service record 

. only, but also Includes experience, qualification and suitability for ' 
ihe post Of service to Which promotion is'being made, the vqiue of 
2ll these different factors has to be assessed in raring the officer's 
fitness for promotion. The words "with due regard to seniority"

; • imply that,'While emphasis Is to be placed on good service record ' 
qualiflcatioris and aptitude for the higher post, toe officer's relative 
seniority in the-cadre, from which promotion is being made, should 
be given due weight, the greater. the disparity In seniority the 
greater .should be the junior officer's.superiority in point of merit."

•. . .
••.* b. •

•! r-'-

K^ t

^ jU I, view of tho aoove, the ;-rfiOunal conclodil to set asido modincation in 
^ notihed on 17.JO.2010 and clause (b) of.nptifl!:ation No. SOI(jND)i-6eB-Vol-

, .fc. Vilped iO.J2.2003 is restored and.further more that promotion: should be’made
|.,SMt:tl>' keeping .In,view Section 9(2J (aXb) of Civil Servants, Aa 1973 and Esta 

Acatfe directions stated above. This iappeal alongwith .connected appeal. No. ■.

?Obaidullah Versus Chief Secretary Khyber Ppkhtunkhwa" having ' 
femmon question of law are disposed off ateortlngly. Parties pre left to bear their
:p.pvncosts. Rie be ^pnsigned to the record. ' '

' .y-AIVNOUNCgr ' - . , ^ ^ ^
•: t39.1.2013.
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JUDGMENT SHEET
PESHAWAR HIGH COURT. PESHAWAR 

(JUDICIAL DEPARTMENT)
WP ni. 3893-P/2020

Afnan Bin Sultan and others vs. Govt, of KP through 
Secretary Home & Tribal Affairs Department, Peshawar and

others.

JUDGMENT.

Date of hearing: 12.07.2021

Petitioner (s) Bv Mr. Muhammad Isa Khan Khalil Advocate.

Respondent (s) Bv M/s Rab Nawaz Khan AAG & Muhammad 
Yasir Khattak Advocate along with Zahid
Hussain Assistant Home Department.

Petitioners, who are 28 inSYED ARSHAD ALl. J.;-

numbers and are working as Computer Operators (BPS-16) in 

the office of Home Department Government of Khyber 

Pakhtunkhwa, seek constitutional jurisdiction of this Court

praying that:-

;"In the given factual and legal position, it is . therefore, 
prayed that on acceptance of this petition, this hon ’ble court 
may be pleased:

i. to declare the process of further upgradation of the 
.. private respondents, in absence, of proper 

determination of inter se seniority of the employees, 
as illegal, without lawful authority and of no legal 
effect;

a. to direct the respondents No. 1 &. 2 to prepare d 
proper seniority list in accordance with the 
provision contained in Section 6(2) of the KPK 
Employees (Regularization ofSevices) Act, 201S;

Hi. to rectify the notification dated 03.08.2018 to the 
extent of employees at Serial No. 2 to 27, being • 
wrongly designated as Assistant Programmer and 
designate them as Computer Operator;.. ^ ^

iv-.- to direct the official respondents to provide a 
proper service. structure for 
employees/computer operators; and.

V. to grant-any other remedy to which the petitioners 
. are found fit inlaw, justice and equity”.

-■

the

:
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2. i

It is averred in the petition that all the petitioners 

were initially appointed in the Project of the Provincial 

Government known as

Z .

Computerization of Arms Licenses” 

in the year, 2013 and 2016.Their appointments'

were initially made in BPS-12, however, later, through 

Notification dated 29.07.2016j the posts of Computer Operator 

and Data Processing Supervisor were merged into a single 

cadre of Computer Operator and were upgraded to BPS-16. 

According to diis Notification, before merger of the cadre, * 

Computer Operators were working in BPS-12 whereas Date 

Processing Supervisors were working in BPS-14. The 

. of the employees in the said Project along with employees in 

other projects were regularized througli Khyber Pakhtunkhwa 

Employees (Regularization.of Services) Act, 2018 (“.4cO and 

accordingly, a Notification in this regard was issued On 

03.08.2018. The essential grievances of the present petitioners 

are that in the said notification, the private respondents were ; 

ranked senior to the present petitioners with a different 

nomenclature i.e. Assistant Programmer whereas in true sense 

the said respondents were initially appointed as Data 

Processing Supervisor whose services were later merged along 

with the present petitioners vide aforesaid Notification dated 

29.07.2016, thus, their proposed upgradation and re

designation in BPS-17 is illegal and without lawful authority. ^

■

services

7

7



■CE

*

3•j-

•3 The official respondents have filed their 

comments wherein - they have stated that the private 

respondents were initially appointed as Data Entry Supervisors 

(BPS-16) and were holding a supervisory position, who were

later re-designated as Assistant Programmers. As such, the

said private respondents were later upgraded to the post of 

Assistant Programmers fi-om BPS-16 to BPS-17 and were re

designated as Assistant Directors I.T. through imputed

Notification dated 25.07.2019.

Arguments heard and record perused.4.

It is evident from record that the present 

petitioners were appointed as Computer Operators on fixed 

pay in the Project initiated and launched by the Home 

Department for “Computerization of Arms Licenses The 

offer letter clearly envisages that their appointments were in 

BPS-12. The respondents-Finance: Department had issued the 

Notification dated 29.07.2016 whereby the then posts, of 

Computer Operators and Data Processing Supervisors were 

merged into a single cadre/post of Computer Operator and 

were upgraded to BPS-16. Whereas the private respondents 

were appointed against the post of Data Entry Supervisor 

(BPS-16), which is a posj^falls in a separate categoiy, in the 

Project .

5.

'
■ .

‘t
i
*■

a

'I
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h
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6. t^yber Pakhtunkhwa Employees (Regularization 

of Services) Act, 2018 was passed by the Provincial Assembly 

regularizing the services of various employees working in 58

'M
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projects of the Provincial Government. The Project where the 

present petitioners and respondents were working appears at 

serial No.21 of the Schedule to the Act. Pursuant to the Act, 

through notification dated 03.08.2018 services- of 94 

: employees, who were working in the Project were regularized ' 

w.e.f 07,03.2018. In the said list incumbent officials holding
4 '

one post of Assistant Director, 26- posts of Assistant 

Programmers and 65 posts of Computer Operators, 01 post of 

Driver and 01 post of Naib Qasid were regularized.

. The SNE available on record further clarify the 

matter that the post of Data Entry Supervisor was a distinct 

categoiy of post fi-om the post of Computer Operator in the 

Project. The posts of Data Entry Supervisor appear at serial 

No. 05 of the SNE which were. pfoposed to be re-designated as

Assistant Programmer (BPS-16) whereas the post of Computer

Operator appears at serial No. 06 of the SNE. In the relevant 

column, scope of their duties has also been enumerated. The 

respondents have also placed on file letter dated 28.06.2018, 

according to which, the aforesaid posts were sanctioned by the 

Finance Department and according to die said letter, the posts 

of Assistant Programmer as well as Computer Operator have 

been categorized differently. It is mentioned in the said letter 

that 26 posts of Assistant Programmers whereas 80 posts of 

Computer Operators have been sanctioned. Thus, from the 

aforesaid letter, it is clear that the posts of Assistant

7.
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Programmer as well Computer Operator 

difFerent/distinct posts.

are two

8. Later, through the impugned Notification dated 

25.07.2619 the post of Assistant Programmer, has been 

designated as Assistant Director l.T. The assertion of the 

learned counsel for the petitioners that the posts of present 

petitioners and private respondents are one and the same and 

since the present petitioners were appointed prior to the 

private respondents therefore, the upgradation of the 

respondents is illegal are not supported by the record. As

re

stated above, in view of the aforesaid document, Computer 

Operator constitutes a different category of post whereas the 

Date Entry Supervisors,. who were later re-designated, as 

Assistant Programmers are distinct, post. Similarly, the 

allegations of the present petitioners that the job description of 

the two posts is one and the same cannot be- appreciated by 

this Court in its constitutional jurisdiction as essentially the 

same is a policy matter of tlie Executive.

What should be the requirement for a particular 

post and the suitability of the incumbent officer to hold the

9.
■1

said post is exclusive domain of the Executive and the
'8.
tConstitutional Court has no jurisdiction to interfere in the said 

policy decision of the Provincial Government unless the same 

is against law or offend the -fundamental rights of the

f

II

^1-
petitioners, which is not the case of the petitioners. Reliance is :

■fl-placed on Sved Mufeed Shah vs» Prindml Khvber Medical

ItiIV
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Colleee (2006 SCMR 1076), Sub Motu Case NO. 10 of2007

(PLD 2008 Supreme Court 673), Human Riehts Case No.

14392 of 2013 etc (2014 SCMR 220) and Messrs Power

Construction Corporation of China Ltd through Authorised

Representative vs. Pakistan Water and Power Development

' Authority throush Chairman WAPDA and 2 others (PLD

2017SC83),

Before parting with the judgment, we may hold 

that the present petitioners may agitate their grievance for 

providing them further structure of their service, if permissible 

imdef the law, before the appropriate forum.

In view of the above, the alleged grievances of 

the petitioners canvassed in the present petition are 

niisconceived and as such, we find no merit in this petition, 

which is accordingly dismissed.

.10.
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ANNOUNCED.
12.07.2021 JUDGE

JUDGE
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Ntwab Shaft CS (DB) JusHca Shaktal Ahmad & Juttic* Syed Ar*had AD
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VAKALATNAMA

IN THE SERVICE TRIBUNAI. KHYBER PAIOITUNKHWA PESHAWAR

Petilioner/Appellaiit.ClV) .

VERSUS

DDn ^ g , OtkaKS Respondents/Defendaiits,

I

We the undersigned, do hereby appoint and constitute/ : . . .
BASEER AHMED SHAH Advocate To actj appear and plead in the

above-mentioned matter and to withdraw or compromise the said matter or 
submit to arbitration any differences or dispute that shall arise touching of in any 
manner relating to the said matter and to receive money and grant receipts 
therefore and to do all other acts and things which maybe necessary to be done for ' 
the progress and the course of the prosecution of the said matter.

. 1. To draft and sign files at necessary pleadings, applications, objections, 
affidavits or other documents as shall be deemed necessaf>' and advisable
for ffie prosecution of the said matter at all its stages.

To employ any other Legal Practitioner, autliorizing liim to exercise die 
po^ver as conferred on the undersigned Advocate, wherever he may think 
fit to do so.

AND we hereby agi-ee to ratiiy whatever tlie Advocate or his substitute shall do
in the above matter. I/We also hereby agree not to hold the Advocate or his 
siibstitiite responsible for the result of the said matter in consequence of his abse'nce 
from the Gourt when the said matter is called up for hearing, I/We furtlier liereby
agree that in the event for tlie whole or any part of the fee to be paid to the Advocate 
remainiugui^ajd, he shall be entitled to withdrawfrom the above matter. Received

: hvmeon . -

• • \

2.

\/n
ClienjI (s)-

V
BASEER AHME

&

UR REHIVI/VN KHALIL 
Advocates 
Peshawar

OFFlCE:-Cantonment Plaza Flat 3/8 Khyber Bazar Peshawar 
Cell # 0320-1946985 

. Email: ahmedbaseer234@gmail*com


