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BEFORE THE KHYBER PAKHTUNKH\X/A SERVlCE TRIBUNAL

In

PESHA\X/AR

Review Petii:ibn No _éﬁi/ZOB_

- Service Appeal No 7280/2021

. Muhammad Ikram....... |

.Petitioner.
VERSUS
PPO and Others.......... S ..Respondents
INDEX-
s.No Descripfion of documents Annexure | Pages
1. | Review Petition with Affidavit -4
2. Application for Interim Relief with Affidavit ¢ ’
3. .| Copy of Judgment and Order dated 07-08-2023 A 714
4. Copy of Judgment dated 01-02-2022 in Review Petition | B
No 444/2019 } S’ 2.5
5. Copy of Minutes of SSRC dated 14-07-2020 Cc N 73
- . U-2¥
1 6. Copy of Minutes of SSRC dated 14-07-2016 D ) g ql
7. Copy of Judgment dated 29-01-2013 in SA No 251/2011 E % - 3 i
8. Coy ]udgment dated 12-07-202% In Writ petstson No.
3893-P /202@ .
8. Vakalat Nama
Dated:-25-09-2023 .
Through
Ibad Ur Re N
Advocates, i
Peshawar » .
OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0315-0195187




. BEFORE THE KHYBER PAKHTUNKH\X/A SERVICE TRIBUNAL

- . PESHAWAR
| Review Petition No [o(z /2023
In K |

) Service Appeal No 7280/2021

Muhammad _ Tkram Khan, A55|stant Programmer/Assrstant LAN ,
: Admlmstrator (BPS-16), City Traff‘ ic Police Headquarter Peshawar. o
Petitioner

VERSUS

Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
.. Chief Secretary, Govt. of Khyber Pakhtunkhwa, Peshawar.
Chief Traffic Officer, City Traffic Police, Peshawar. -
Govt. of Khyber Pakhtunkhwa through Secretary Flnance
. Department, Civil Secretariat, Peshawar.

Govt. of Khyber Pakhtunkhwa through- Secretary Estabhshment
Department, Civil Secretariat, Peshawar. |
6.  Shahid Ullah, Computer Operator, CTD, Malik Saad Shaheed Polrce
- - Lines, Peshawar.

7.. Muhammad Hussain, Computer Operator CTD, Malik Saad Shaheed
Police Lines, Peshawar. - ................'....Respondents

A WN

R4

~ .REVII'E\X/ PETITION AGAINST THE JUDGMENT AND ORDER DATED 07-
08-2023 OF THIS HONORABE TRIBUNAL PASSED IN THE ABOVE

~ SERVICE APPEAL

_Respectfully Subm1tted;¥ |

1. That the petitioner earlier filed the mentioned Service Appeal before.
this. honorable Tribunal which was dismissed vide Judgment and
. Order dated 07-08-2023. {Copy of Judgment and Order dated 07-'
08-2023 is enclosed as Annexure A) .-

2. That this honorable Tribunal.-is very.much vested with powers to
review its Judgment as this honorable Tribunal has allowed Review
- Petition No 444/2019.in Service Appeal No 939/2015 which was even
not challenged by the respondents, thus attained finality, hence the -
instant Review Petition. (Copy of Judgmenkt passed in Review
Petition No 444/2019 is enclosed as Annexure B). ‘

- 3. That the impugned Judgment and order dated 07-08- 2023, is against
. the law, facts and. pnnqp!es of justice: and liable to -review on
grounds mter-alla as fol|ows -



. GROUNDS: -
A. That the lmpugned Judgment and Order is |Ilegal v0|d agamst the
law and record

B. That the impugned Notification to the extent of amendment in
appendix against Serial 2 in Column 5, for clause (a) and to the
extent of adding “Note” has even not been approved by the

. competent forum, as the Standing Service Rules Committee (SSRC),
was not Constituted in accordance with law and instructions of the
_provincial Government, thus the same is corum non ]udlce and as
‘such the impugned Judgment is liable to be reviewed on this score

-~ alone. (Copy of Minutes of the SSRC dated 14-07-2020 is enclosed

- ,as Annexure C) -

.C.That it is WOrth to note that no qualification was approved in the
meeting of Standing Service Rules Committee (SSRC), while in the

~ impugned Notification the qualification was later on included, without
the approval of SSRC, hence the impugned Judgment and Order is

_ liable to review, on this score alone: |

- D. That in para 8 of the impugned Judgment it has been held that the
~ Establishment Department which is regulatory department. of the
~ provincial Govt. has'already adopted such step, while according to
. Sub para III of the Minutes of the SSRC dated 14-07-2016, the
decision. regarding seniority was made according to which the

~ Seniority List will begin from the Assistant Programmer, followed by
‘the Data Processing Supervisor and subsequently by the: Computer
Operators, which has - further been. elaborated by adding the
“Explanation” which in clear terms sates. that the Assistant
Programmers will rank senior to Data Processing Supervisor and Data

" Processing Supervrsors will rank senior to the Computer Operators,
while in. the instant. case the petitioner has’ been treated totally in
different. manner thus too the impugned Judgment is liable to be
reviewed. (Copy of Minutes ‘of the SSRC dated I4~O7—201 6 is .
enclosed as Annexure D) :

' E. That the impugned Judgment is in violation of Section.20 to 24 of the
‘General Clauses Act, 1897 in which case such appeals were accepted
- by this honorable Tribunal and which were also upheld by the Apex
- Court. (Copy of Judgment. dated '29-01-2013 passed in Service
: Appeal No 251/2011 is enclosed as Annexure E). ‘ :



F. That it has been held by the hono_rable' Peshawar High ‘Court,
Peshawar vide para No 8 of its Judgment passed in Writ Petition No
3893-P/2020 - dated 12-07-2021, that the posts of Computer

‘Operators and that of Assistant Programmers are two distinct posts.
-(Copy of Judgment dated 12-07-2021 in Writ Petition No 3893—
P/2020 is enclosed as Annexure F). . -

© G.That - the post held - by the - petitioner, ie Assistant
Programmer/Assstant LAN Administrator (BPS-16) and that of
Computer Operators are totally distinct posts even in terms of .
qualification, besides previously the Computer Operators were
- promoted to the post of Data Processmg Supervisors and the then
‘the data Processing Supervisors were to be promoted to the post of
Assistant Programmers, thus the Computer Operators have been
‘brought two step up and now are placed senior to the petttloner :
~ hence the |mpugned Judgment is liable to be revnewed

H. That the. impugned order is liable to be revnewed as the accrued |
 rights of the petitioner have been snatched and that too for no fault
- on their part. - .

L ‘That the |mpugned Judgment and order has been passed in vuolatlon
- of record facts besides pnnaples of natural ]ustlce

" J. That the petltsoner seeks the perm|SS|0n of this honorable Court to
. rely upon additional grounds at the time of arguments. :

It is therefore prayed that by accepting this Review Petition,

the impugned Judgment and Order dated 07-08-2023 passed by

" ‘this honorable Tribunal in the above mentioned Service Appeal,
. may kindly be set aside, be reversed and the Service Appeal of
- the petmoner may kindly be accepted as prayed for :

Dated:-25-09-2023 - Petitionér sh=1
B : . Through | S
Baseer Ahmad S
- & _
ibad Ur Rehman ﬁl /
: Advdcates‘ Peshawar
'CERTIFICATE | : | :
" Certified that as per mstructlons of my chent no Review' Petition on the
same subject and between the same parties has been filed prevuously or
concurrently before thls honorable Trlbunal | :
» ~ ADV 0 C ATE




| BEFORE THE KHYBER PAKHTUNKH\X/A SERVICE TRIBUNAL o
o f PESHA\XIAR o :

,Rewew Petltlon No /2023 ‘

- In

- Service Appeal No 7280/2021 )

P Muhammad Ikram Khan.. SS—————— 11T R

VERSUS

' PPO _ancl Others......... _— - . Respohdents

AFF.'IDAVI"I‘-

" i,f Muhammad Tkram Khan, Assastant Programmer/Assnstant LAN

' Administrator (BPS-16), City Traffic Police Headquarter, Peshawar, do =

- hereby solemnly affirm and declare on oath that the contents of this

Review Petition are true and correct to the best of my knowledge and -

- ..'.bellef and nothlng has been concealed from this honorab!e Tribunal.

| __~'-Iden‘tiﬁedby' A o | ,DE%NT
s Ny
lbadu_r‘Rehrrién%‘ o

~_ -Advocates Peshawar. ~
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PES HAWAR

Revuew Petltton No /2023

m

Service Appeal No 7280/2021

'Muhammad Ikram Khan coesemeammsans . Petitioner

- impugned order and Judgment dated 07-08-2023. tlll the

VERSUS

PPO and Others.... - sererima ..Respondents _

Apgllcatlon for the suspens:on of the operatlon of the

fi nal dlsposal ot this Rewew Petition.

Respectfully Submitted:

. That the above tltled Review Petltlon is belng fi Ied today, in WhICh no .
-date of hearlng has been fi xed so far. :

. That the facts ‘and grounds of Revuew Petltlon may kmdly be
: cons;dered as mtegraI part of this apphcatlon

. That the appllcant/Petltloner has got good prlma faC|e case and is :
'sangume of lts success. : o 4 -

. That the balance of convemence also lies in favor of the_ ]
: apphcant/petltloner : ' ‘ . -

.‘That in the given circumstances if the :mpugned Judgment and order
is not suspended the applicant/petitioner will' suffer irreparable loss. :

It is therefore prayed that on acceptance of this appllcatlon the
- impugned Judgment and Order dated 07-08-2023, may kindly be
- suspended till the final disposal of the titled Review Petlt/an .



' Datea-2509.2023 . * Petitioner
- ' " Through o
| Baseer Ahm

N

"'j"A'F'F'ID'AVl‘T N

" 'Ibad Ur Reﬁrhah

. Advocates, Péshawar

: I Muhammad Ikram Khan A5515tant Programmer/Assstant LAN'

TR Adm:nlstrator (BPS- 16), City Traffic Police Headquarter,. _Peshawar, (the

petitioner), do hereby soiemnly affirm and (declare on oath that the contents
o of this A Application are true ‘and- correct to the best of my knowledge and
. belief and nothmg has been concealed from thls honorable Trlbunal

Ry ld'entiﬁed by ;
Baseer Ahm_aid s

'DEPONENT -

Advocate Peshawar. \




Servnce Appeal No ' 72'20 /2021

Muhammad Ikram ‘Khan, Assrstant Programmer/Assusta LA
Admlmstrator (BPS 16), Clty Trafﬁc Polrce Headquarter Peshawar, — s==v"" -
S svrsrane ..... --Appeliant

Khyher Pakhtulcthwa .-
Servvice Tribunal -

' " VERS Uus
< 1. Provmcral Police Officer, Khyber Pakhtunkhwa, Peshawa'r)"‘" “7{&
o 2 Chief Secretary Govt. of Khyber Pakhtunkhwa, Peshawabma_L‘.];giesz 7
- 3. Chief Traffic Officer, City Traffic Police, Peshawar, - -
4. Govt. of KPK through Secretary Fmance Department, Clvrl Secretanat .

~ Peshawar, )
5. Govt. of 'KPK through Secretary Estabhshment Department Civil
Secretarlat Peshawar...'._.'.'...-.......-................;..........Respondents

- APPEAL U/S 4 OF THE KPK SERVICE TRIBUNAL ACT 1974
- AGAINSTTHE _ NOTIFICATION DATED _28-04-2021 OF
'RESPONDENT NO_1 TO THE EXTENT OF AMENDMENT IN
APPENDIX AGAINST SERIAL NO 2 IN COLUMN 5, FOR
" CLAUSE (A) AND TO THE EXTENT OF "NOTE” WHEREBRY THE
. KP_POLICE DEPARTMENT (INFORMATION TECHNOLOGY
WING) SERVICE RULES, 2014, HAVE BEEN AMENDED
THEREBY MAINTAINING JOINT SENIORITY LIST OF THE
- ASSISTANT ___PROGRAMMERS, __ ASSISTANT _ AN
' ADMINISTRATORS AND COMPUTER OPERATORS (BPS-16)
), + EOR.THE_PURPOSE OF PROMOTION AND AGAINST WHICH

3¥hy DEPARTMENTAL APPEAL OF THE APPELLANT HAS NOT BEEN
2 /grmespouoeo SO_FAR DESPITE THE LAPSE OF MORE THAN
tegxstrzpr THE STATUTORY PERIOD OF NINETY Y DAYS. :

-

PRAYER-:--: T ' ' '
-oh .acceptance of this" appeal the |mpugned Not:frcatron e
- dated 28-04-2021 of respondent No 1 to the extent of
' .Amendment in Appendix against Serial No 2 in.Column 5 for
Clause (a) and to the extent of adding “Note” whereby the
- KP Police . Department (Information - Technology Wing)
Service. - Rules,‘ 2014, have been amended - thereby -
maintaining = joint - Seniority List of : the. Assistant
- - Programmiers, Assistant LAN Admmlstrators and Computer
.. Operators (BPS-16) for the purpose of promotlon may kindly
' _be declared illegal, unlawful, be struck down and be
L expunged from ‘the KP Police Department (Information
Technology Wing) Serwce Rules, 2014 from the da;e of its
.lssuance R R .‘ ‘S_rf

Respectfully Submatted- S | o _'f\f»vg;ﬂ;-j‘\ﬁs‘

1 That the appellant is hlghly qualrf ed who has passed hlS MaSter of ————

‘Computer - Science - Degree” and “was appointed as Assrstan'{
Proorammer/ﬁmcrwr IAN Admmsctmmrc (RDCARY vide Mokificasial -




SA 728002021

/f.m:h y
07lh Aug, 2023 " 0l ~Mr. Mir. 7am'én Saﬁ ' Advocaté for ihc.hppcllant -
prcscnt Mr. Astf Masood Ah bhah Deputy Dlstrlct Attorney

for thc rcspondcnts prcscm Arguments heard and record.

peruscd. B C e e

Lo 02 | Vldc our detalled Judgment con51st1ng of 06. pag,es,
'm conncacd SCI‘VLCC Appeal No 7279/2021 utled “Sald
ﬂ'Nawa/ Vs Provmcml Pohcc ()fﬁcer, Khyber Pakhtunkhwa
_'Pcshawar and ot-hcrs thc appcal in hand bemg, devo:d of

. merits, is dismissed: 'Costs shall follow the event. Consxgn.

10.  Pronounced in open court in Peshawar and given under

" o hands and seal of the Tribunal on this 07" day of August,

2023

(FAl YA P@ .~ (RASHIDA BANO)
Mcmbu (B) - o -, Member (J)

“Fagle Subhan, P. s*

Déte of Presentatiot * |
" Number ofwc»%) le o Qo

. quymg Fee ._....--— /O /

N - f@
tation of Aprlication I

" Urgent e | ‘ | ) T
,- Tot.al_,__..f.—v...,..:_‘.',..-./o /_ , |

Name of Copyiit

‘ R LTIt I
Date of Compiza st
Date of Delivery 5 T —




* BEFORE THE KHYBER PAKHTUNKHWA SFRVICE TRIBUN
: ~ _PESHAWAR -

* Service Appeal No. 7279/;021‘ Ny

BEIFORE: MRS RASHIDA BANO®  ...© MEMBER(J) \
| Mxee FAREEHA PAUL MEMBER (E) .

Sand Nawaz, /\ssnstdm Plog,rammer/Asmstanl LAN Admtmslldtox (BPS- 16)
- City lratﬁcPohccIlcadquartcrl’cqhawar (Appellanl)

Versus

L Provmcxdl Polu.c Officer, Khyber Pakhtunkhwa Peshawar.

2. Chiel I'raffic Officer, City Traffic Police, Peshawar. : ‘
3. Shahidullah Computcl Opcralot (,11) Malak Saad Shahccd Police Lines,

- Peshawar.
: 4 Muhammad 1lussain, (,omputer Operator BPS 16 CID, Malak Saad

Shaheed Police Lines, Pcshavm P (Reapondmtv)

-Mr;MirZamanhah e IR A

Advocate - ...  Forappellant
M. Asif Masood Ali Shah K '. ... ., For official respondents
Deputy District Attorney \ B "
» . o | Coa .
A Mx Noor Muhammad l&hcllldk L lor private respondents
: Advouatc , S : :
Date of Institution.................... 17.08.2021
Datc of Hearing......... PRI 07.08.2023
-Date of Deciston................ seeeee 07.08.2023
‘ JUDGEMENT

ok

-

. FAREEHA PAUL MEMBER (E): ""l‘h't‘éugh lhis’sihglb’jud?,ment,_V‘Vcd‘

intend 'to disposc of instant appeal as-well‘as cd‘nnecte'd SerVice. ?\ppca'l No.
. : ! .

7”60/202] titled “Muhdmmad Tkram Khan Versus Provmcxal Pohu, ()iﬁccr,
M

Khyber' Pakhtunkhwa, Peshawar & 01‘!161‘5 and (i) bervn,e Appeal No.

) 7543/2021, 1.itlcd “Abdullah Versus Provincial Pohcc Ofﬁccr, I(.iybc'r

o
a«.hv!‘s‘f L
TSk ice

) l" Qi).ﬁV\ nr




IR |
Pakhtunkhwa, Pcshawapand others™ - as i all the appeals common, ,queﬁgions ’

oflawandfaclsarci'nvolvcd. JE e (T

2. the %lvu,c‘ appcal in hand has been msumtcd undcr bOLthl’l‘ 4 éf the
Khyber Pakhtuukhwa Service lubunal Act, 1974saga1nst the notification dated
28.04.2021 ol" rcspondcnt No. I to the extent of amendwent in Appundlx
:agcunst serial No. 2 in column 5, for clause (A) and to the extent of “Note”
whcrcby lhc KP Police Department: flnfox mation Fechnology Wing) Servwc |
Rulcs, 2014 had been amendAedl thcreby xﬁalntammg Jomt semomy hst of the
| /\ssxslam : Programmc,rs, Assxstdnl ILAN Admmlstrators dﬁd‘ Computcr |
Opcmlms (BS 16) 101 the purposo 01 promoblon egainst Wthh dcpartmental
appcal of th(. appdldnt had not been responded‘ Withm the- stdtutory penbd of
,mnely days. 1t has bccn praycd that on acceptance of thlS appeal the 1mpugn~,d

., nouﬁcauon ddu,d 28.04. 2021 of rcspondcnt No. 1 to the cxtcm of Amendment

in Appcndxx a;:,amc.t Serial No. 2 in (,o]umn 5, for Clause (A) and togthe uxicnt
- of adding “Notc” whcrcby the KP Police Department. (Informauon nlc,chnology

, Wm;,) Su vice Rul(,q 2014, had bccn dmcndcd thercby mdmtammg, Jomt
o scmomy list of the AS&IStdni Prog,rarnmers Assxstant LAN Admmlstrdtors and
Computer Opu alors (BPS 16) for thc purposc of ’promotlon mlg,ht be deciared

1llegal and unlawful and be suuck down and exbdnged from'the KP Pollce -

I)cpartmcm (]nlormahon lcchno]og,y ng,) Service Rules 201 4 ﬁom the dalc

[ . o ’ . T
of its issuancc. Aot Dy .

. { S e i o
3. . Bticf lacis of the case, as given in lhe memorandum of appcdl are that

[ J 1 -"il

| the _appcllam was appomtcd as Assistant Prog,rammm//\sslstdm LAN
bt deft I ..!f‘ - ! U




Administrator (lsl’S 16) vide nouﬁcauon datcd 10, 05 2018 pursuanl to.the‘ ‘
rccommcndat;ons of the Khyber Pakhtunkh\:'e; Pubhc Servxcc Commlssmn
There were only three incumbents in the KP 1?}01.199 pepanmeiny _v!vho were . -
serving as Assistant Programmer/Assistant LAN ,‘A,dministrator tBPS-l6j and’
| thc dpp(.]ldnl was al lhc I,op of lhc sc,monty llSt Vlde notlﬁcatlon dated
28.04.2021 of 1csp0ndcm No. 1, amcndmcnts were made in A!)pcndxx ag,amst‘
serial No. 2°in Lolumn 5, for (,iause (a) and “Note” was also added whereby
- the KP. I’o]xcc Dcparlmcnt (Information lcchnology ng) Scrvnce Rules
'2014 were dmcndcd 1hc1cby maintaining Jomt seniority list of* the Assrstant
Prog,lammcrs Assistant AN Admlmsuatorb and Computer Opcrators (BPS-
I6) for the pur posc of promohon The dppellant pre: felrcd departmonlal 1;\ppead

against the nmiﬁcalion datcd 28.04.2021 which was,not responded ‘w:llhm the

sfatutory period of nincty days; hence the presgnt.appeal, .

4. ‘Respondents were put on notice who' submitted ‘wiitten replies/

. . :os . o i rl I ' ..
comments on the appcal. We heard the learned counsel for the appcllam‘, the

i

lcamcd Deputy District ALLomcy for the ofﬁcial rcsponden-‘ts as we]l as

wunst] for pnvalc respondents No. 6 & 7 and pcruscd the (.a% [' le with
! L T

connected documents in dctail.

‘
[4

5. Llearncd counscl for the appellant, affer gfe‘asenting the 1cas.f: in detail, .
. c i Lo Vo

afgucd that 1hc impugncd amcndments were illegal aqd yoid ab;inititl). He

I [

accrued rights of the appcllant, as he was by now on the second posmon of

further argucd thdt the impugned amcndments had ddverl‘sc]y affected the

scnlollly list whllc subsequent 10 mamtammg _]omt semom} ltst his senior 1ty

Fochaywsr




‘4 wouid be af fccicd advcxscly ashe would lssc lnslsemm 1ty posmon YIIc i"urthcr
':arg,ucd that thloug,h lhe Impug,ncd amendn}cms the Computex Opelators had -
"bccn mcludcd with thc appcllam in senior ltv hst desplte the facts ihal both thc"

-pom were of dlstmcl nature : and of dlﬂerenl cadres He further argucd that the : '
. ' .
‘ rcqu;sn(. qudl!fl(,dll()n for both 1hc posts wag also not lhc samc as for -
| Computcx ()pu ator. mmlmum quahf cauon was second class Bachp‘lm Degree
_wnth one ycar l)lpl()md in T wh}](, S Minimum qualtﬁcallon fon t!hc post of .
As ».mdnt Progr ammcls//\ssmanl LAN. Admxmstrators was sccond class .
..Mastm I)qzn ce in (,ompulu Susncc -or four years Bachdor Deg,rue in
| Informatlon [cchnolo;,y or (,cmputm. Gczcnce or equalcnt quahﬁcauon L

",Au.oxdmg, to hun Lhc. 1mpug,ncd amendmcms; were in yiolation of the bectloni

- '20 o 24 oI the (xcnmai (,]ausc.s Act ]897 IIc requested that the appcal mlght

bc,acccplcd aspraycd for. - S . TR

6. ;cam(,d Dcputy District Auomcy land leamed counsel for prwate

rcspondcms No 6 & 7, whllc 1cbuttmg thc, arguments of learncd counscl for

o

‘ |
the dppcl]ant arg,ucd that the Provincial POllLL Otﬁcer empowered by Sectlon

_140 ol 1h¢, Khybu Pdkhlunl(hwa Pohcc Act, 2017 (KP Act No 1 of 2017)
mado dmcndmcm in the Khybel Pakhtunkhwa Pohce Deparlmcnt (Informauon -

ol b

. lcchnolog,y Wing) and in the llght of sub :ulc 2 of Ru]c 3 01" the Khybcr
] Do ,-'-l‘l £ . '
Pdl\htunLth Civil .Scrvants (Appomlmmt Promonon and lmnslu) Rulc,s ‘

. . v if: ‘.
]989 and also in lh(. llght of rccommendatlon of SSRC and wrih the, dpproval
T v.-l. 2o I TR 'i’

ef (:ovcrnmcm amcndcd the 2014 Servxcc Ru]es in the best mtcrest of all the -

A Informauon ILLhnolog,y slaff mcmbcrs of Lhc Khybel Pakhtunkhwa I’ohce

‘ ”m'*’héy“rtgomcndcd that accmdmg to. those mlcs the- 1espondcnts nsucd jOlnt




senior ny hst for the cadrcc; of Computer ()purators, A551slant Progradnmers and
Asslslanl lAN Administrators. ihcy Rilly lhér arg,ued lhaU tHL Jpnvatdi

rcs.pondcnls No.. ( & 7 were scnior to the afppétlam as per their: mmai regular'
appomt.mcnt thc.rcfoxe they were entxt!ed for p.vom‘otion to ttlme next lilgher

' scalc. 'l’hcy rcqucstgd that the appcal m1gh't be 'dlsmlssed.- C

7. The appcllant has lmpugncd lhc amcndmcnt in serv1cc rulcs p:;,sued vide'

nouﬁmuon datcd 28.04. 2021 on the’ grounds that the cadre of Coxﬁputet
()pudlon is dilfucnt from that  of Assistant Progrmnmus//\ssislam LAN“
‘ Admjnistratérs and hence -no'joint seniority Alist Qf th_ese posmons could be
maintaincd. Pciusal ~'ogf ‘-impugmc‘l nmiﬁdéﬁon indicates thétf the posts of
Computcr ‘Opcmlms as well as Ass:slant. 'Programmdrs/Assxsiam LAN‘

Administrators arc in BS-16. As far. as quahﬁcatio‘n Ior bo{h pobts is
“concerned, the notification provides as‘fbllloh's':"—_ L
S N . . ‘x ';-"-, # Py e i
Assistant 1’:()gramme://l.smtrmt LAN C lmputer Operator (BPS-16)
Admumtmmr (BPS- I( ) : R

. A least, Second Class Mas-lef' Degl-‘ee'. m .i) Secbr_id Ciass- Bachelor’s Deg‘ree in
' ' ) , . A IS o ode oo .
Computer Slcience/hg/brmal{on- 'I'eclm'olqu ) C‘on*fp;.atef.. ' ‘Seienceyl‘fg[onna(ion-
or A- Jour  years ﬁaclwlm- A Degree -in |. _Elikzlchi?;_l«o‘gy (53(?5‘/_8171 4 yea;‘.sj, ﬁ'om a
{ Injormation 1 'eghnnlugy or  Computer réé'o.gigﬁ;'zéd Univgr.vé’ty; ;)r
S{:i'encc (;r ‘equivafq‘m 'c;ua)&icalian fi'Uth a u) Se'co}_zcl Clas's‘Baclfelbf'&. ])r)greeg}"lff;orn a
. racqgﬁi'zéa_( tvmil"‘ér'.\'iry o o ’ g recognized, universf!y “with .'gm;ef | yéar
,l;/)iplog;c% in .l Informationy, Technology |
. /i--m.ln a ‘Recégnizec{ B(’ﬂ"d ; jn '7'e,chhical
Lducan‘mn wzth Iwo years e,\pef fence as |

i
Computer Operator.

\ . .o . T e s e =, e e e———]

} "'|




'lhc above mcmloncd comparlson of lhe posmons mdlcates that the
. e e '

qualification for both scts of posts is thc same cxcept Sr. No. (11); for Computer -
. . . . . . - Co ‘. ,,;'| .

()pé,i'atqrs. — ~ ool §

8. 'l‘he.rc 'is.no sccbnd opinion on tﬁe fgctitﬁé'f- ﬁi‘ééc;illﬁing QUaliﬁééxing fof a
spcciﬁc poat in ,aﬁy p}'ovincial govérnniéﬁi (‘nrgam.catwni is .thé_sole dorh;tin of
~thc Provincial G.(>_§101°n1n0111:. ;‘l‘hé Proyinéiaj C}(;ﬁermnent is fully empov?{&g;d o
Aﬁrc‘scribc 'scrvicc'i‘uics and a&:énd 'them in guéh a way' that the rig}lts of its
-cmp]o_\,ccs dl(.;, Fully p'notcctcd on one hand and they are gnvcn fair ofjponunlty' '
of ¢ dICL,l“ progression also. lin the case under reference here, 11 has been found
that all the posmom arc in BS- 14 and ulau,d to computm and hcﬁou c]ubbcd
to,g,cthc; Itis further notcd that it is nél ]USL thc Provmmal Pohce in whlch such ‘
step has been aken, 1athcr' the samc practtcc has alrc,ady bccn adopu,d by
'vmo-us depdl tments in the (,ml bccrctandt of the Provmcxal (mvel nmenl, ar;d
sﬁc(;ia!iy the 1iSlainShl11cnt"D‘cplal_'t}lncnt, which p: a regulatory: dcpartment in

. all the setvice maticrs of employees of provincial government. ... - kY

9. In view of the above discussion, the appeal in hand as well as connecied

appeals, being devoid of merits, arc dismissed. Costs shall follow the event. '
. . ' - oo _l | :-i ' ‘
. Consign. '

| 10 ]’ronounced in open court in Pe,shau ar and glven under our hanan and

: seal of lhe Irzbunal on this 07 day of August 2023

(FAI /J'l;j o (RASHIDA BANO)- -
- . Mcmbcl ) S Member (J)
_ "‘I uzle Sublum ’, S"‘ | TR |
' "‘-’.I;v ‘
“ % [ ' 1 !

: e ﬁsﬂunal A
. ‘%shnwﬁ'v
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Prayer in Appeal

BEFORE T}j_[i_K_l—_-l_Y_B_ER PAKHTUNKHWA SERVIC SR

TR!BUNAL PESHAWAR -

L2 ni

7%

Qu/i&w 10@ f"{z@ur /\/p /{L( {/7,57401. ;w

Servtce Appea! No..

Muhammad Soharl Ex- Deputy Secretary (BPS 18) industries, .
Khyber

—

_Commerce and Technucal Educalion Departrnent

Pakhtunkhwa (KP) Peshawar & R/o House No. 31 Street No

9- A. GUIbahar Calony No 2. Peshawar (,rt,/

s , ‘ ......... UOUVPTI (ATp_eliant]r

' VERSUS

A Pakhtunkhwa Civil Secretariat, Peshawar

2; _Secretary to Gout. of Khyber Paknlunknwa Commerce &

Industrtles Department Peshawar

N 3.~S"acretar'y to vGo._vt.

‘Department, Peshawar -

{ R'esp.ondontlls) '

................................................................

LEAVE 10 FILE REV!EW APPEAL UNDER S{:CTtON 4 OF THE

. KHYBER PAKHTUNKHWA SERVICE TRIBUNAL ACT 1874, THE -
.JUDGEMENT _ANNOUNCED ~ VIDE _DATED 13.04. 2016 :
'_WHEREBY THE SERVICES TRlBNAL CONVERNT TH!--
_‘PUNISHMENT AWAREDED BY. DEPARTMENTAL INQUIRY
'-'COMMlTTEE IN_TO. COMPLUSORY RETIREMENT FROM -

3 SERVICES,

1 Upon acceptancc of thrs Ieave 10 f1|e revtew appeal the

appenantyprav as-below; .

.1..1' The decmon/order announced dated 13.04, 2016 may’

gle se be rewew and set- asrde on humanttarlan qround

{Annexure 2}. ‘

._df’ ‘Khyber Pakhtunkh‘wa -Envrronnaém .

1. Govt of Khyber Pakhtunkhwa through Chief Secretary Khyber =




’No 31, Street No. 9-A Gulbahar Colony No. 2 Peshawar City. .

' Government of Khyber Pakhtunkhwa through Chle.f Secretary,
' Peshawar and two others :

' Mr. Fazal Shah Mohmand,

- described above_"in the

BEFQRE THE KHYBER PAKHTUNKHWA ssvace TRIBUNAL, PESHAWAR -
. Review Petltlon No. 444/2@19 ”
) Date of Instltutlon S 251L 2_019 ' ‘ L

Date of. Decrsnon~ _ o O,|1402.-2022 : L

cretary (BPS 18), -Industries, Commerce and

Muhammad Sohali Ex- Deputy Se .
‘Khyber Pakhtunkhwa peshawar. R/O.House  °

Technical Education Department
. {Pétitioner)
Wt ‘. - { .

- : RSU

il ) {
Civil Secretariat
(Respondents)

For Petiti,oner.:

.Advocate )

. Mr. Muhammad Adeel Butt, N . L :
Adal. Advocate General Lo s, For respondents.

. Mrl AHMAD SULTAN-TAREEN ; S CHAIRMAN

MR. ATIQ- UR REHMAN WAZIR, . MEMBER(E)

"-Through the Rewew Petltlon -

headlng, the petmoner has prayed for the retief as -

copled below. . l .

e Upon acceptance of thls Ieave .to flle review appeal the

‘appellant pray as below.— R

1.1. The decisron/order announced' dated 13'.06.20i6' may

o pl_ease be revnewed and set asnde on. humanltanan‘
gr'ound “ I

_ . i )
' ;.2; .The appellaht appeal/case may please be transferred to E

"th".e Establishment Department '~ to conduct re- -

inquiry/hearing.”.




- Qanun-e-Shahadat

) dcTcumentary proofs were presented;

2. The facts stated in the Revaew Petrtlon precrsely mclude that the

§ petltroner was proceeded against under the Khyber Pakhtunkhwa Government

Servants (E&D} Rules, 2011 and penalty of removal from servnce was |rnposed
upon him vrde order dated 19 05 2015. He filed departmental appeai which®

»was rejected vrde order dated 05.08. 2015. Consequently, Servnce Appeal No.

939/2015 was ‘preferred before thrs Trlbunal ‘The servsce dppeal - was

adJudlcated upon by the Trlbunal under due course and vide Judgment dated ,

13.04. 2016 the penalty of removal from service.-was, converted rnto that of

compulsory rehrement
3. The grounds urged in the Revrew Petmon include tnat' no original

documents were presented by the respondents before the departmentalt'

: enqulry committee and before this Trlbunal that the eplsodes of departmental ,

‘ enqurry, revrew petttaon and proceedrngs befare this Trlbunal were mrsgurded :

" by presentlng a photocopy of fabrlcated concocted false and baseless letter

provided by the Establlshrnent Department havrng no legal status under the
Ordrnance, 1984 that no. relevant and ‘speczﬁc'

that the ewdence presented by the

respondents was based on mere verbal statements speaﬂcally the statement of

Mr. Na_eem l(han which’ was used to bulld grOund to’ rnrtrate departmental.

proceedlngs that the appellant was not treated in accordange wrth the ba5|c

prrncrples of Iaw and his rights guaranteed under the law were vrolated that no

Iegal proceedlngs were adopted to conduct departmentai enquiry and: awarded

]or penalty “of removal from service; that the charges leveled agarnst tne

appelilant were never proved in the enqurry; and that the.appellant never .

commrtted any act or omlssaon whrch should be terrned as mrsconduct.

4; .' Arguments advanced on behalf of the petrtroner and by Iearned AAG on

- _behalf of the respondents have been heard Copies of the record comprrsrng




E provnde rlght of appeal for clvﬂ sewant in drsmphnary rnatt

'
R

Judgment dated 13 04 2016 of thls Trlbunal charge sh,ee‘t/sﬁatenflent.. df
aliegatlons and reply, enqwry report and proceedtngs, show cause notice and
reply among others as annexed w»th the Revrew Petmon have been perused.
5. 'L The malntalrluabillty of thls review petltron is the first pomt for
determsnanon before embarkmg upon revnewabllrty of the lmpugned judgment. 4 '

: N'eedless to say that thas Trmunal has ‘been estabilshed underthe Khyber

Pakhtunkhwa Serwce Tnbunal Act, 1974 wrth denned ]urrsductlon by the same'
r :

- statute Accordlng to sub sectlon (2) of Sectton 3 of the sa!d Act, the Trlbunal -

has’ been vested with exclusive ]unsdrctnon in respect of matters relatmg o
- terms and condmons of servlce of cw!l servant including d!SClplmary matters

Sectnon 4 of the Act Ibld provldes that any civit servant aggrreved by any ﬂnal

' order whether orlglnai or appellate made by oapartmental authiority in resPert B

.of any of the terms and condrtlons of hrs serwce may prefer an appeai to the
Tnbunal havmg ]urisdictnon m the rnatter However Secﬂon 4 ibid. does not

ers. The nght of

ppeal in drsaplmary matter has been prowded specially under Ruie 19 of the

Khyber Pakhtunkhwa Government Servants (E&D) Rules, 2011 which is CODled N
’ be!ow for, ready :eference - ' ' A B

h 19 Appea/ before Kh yber Pal(htunkh wa Serwces Trtbuna/-

( 1 ) Notw:thstand/ng anyth/ng contafned in any other /aw or fu/es for the

t/me bemg jn. force, any Go vemmenr servant aggr/eved by any final

order passed under ru/e 17 ma Y, ._,wth/n t/my days from me dafe of

cammun/canon af me ardec pre/er an’ appea/ to the’ Khyber

Pakhtunkhwa Serv /ce Tr/buna/ esrab//shed under me Khyber
Pak,htunk;hwa Prawnce Service Tribunal Acr, . 1974(K/7yber'-
Pakhtunkhwa Act /vg, 10F1978). k

(20




I
: 7pr0v1de for nght to file a revrew petltlon

. decision made in pursua

: Pakhtunkhwa Serv'ice Trrbunal Rules 19

. Section 11 of the Khybe

“out the purpose of the said Act. However the sard rules -ar

' request/submisslon for reconsrderatron of "a decrsron a!ready mad
'Court/T nbunal for the purpose of making changes 0

~.In the strrct legai sense, 3 court or

become functus oﬁ‘fcro an

.']LJI’ISdICtiOFI

~th|s Tribunal has got no express ]unsdlctron pr

'Semce Trlbunal (FST) estabnshed under the federal legrs1atr

1
a

6. In view of t'h'e"above legal position, 2 civil serva'n't has been given right

of appeai generally ln respect of any of the terms and condrtrons of hrs service

under Section 4 oF the Khyber Pakhtunkhwa Service Trrbunai Act 1974 whne :

specuat|y under Ruie 19 of the Khyber Pakhtunkhwa Government Servants

(E&D) Rules, 2011 ln respect of dtSClphnary matters
7. The Khyber Pakhtunkhwa Servlce Tnbunal Act does 'not :speciﬂCaHyﬁ

before the Serwce Trrbunai agarnst its

nce to the aopeal preferred under Sectron 4 of the_Act .

‘Rule 19 of the Government Servants (E&D) Rules, 2011.- Khyber

{

or
74 have been framed in pursuance to

r Pakhtunkhwa Servrce Trrbunal Act, 1974 for carrying”

e also silent about

review petrtlon In general sense, the purpose of revtew petmon is to make a

e by 2
r making of fresh deczsron
Trrbunal havmg glven 2 ﬁnal decrsron
d revrew of the decision thereafter is sub;ect to the -

expressly prowded by law or denved rmphedly In the p,resent case,

ovrded under- the Act or Rules

discussed above td embark upon review of its own- decr5|on However, Federal

Trrbunals Act, 1973 (XX of 1973) has been vested wlth review - Jurrsdrctron

under sechon 4A of the sald Act. The same is COpled herein below:-

“4A, Rey/ew. —(1 ) A Tr/buna/ shall ha ve the power to rewew its
fna/ arder ona rewew per/t/on 1 /ed by an aggr/eved party within

th/rz‘ydays of the order on the following grounds name/y -

on r.e_Servr,ce o



.JUrlSdlCtlonS Ad;udlcatory ;urrsdrctlon which. ref

to hear an appeai IS common for all the s

" section 4 “of respectlve Service Tribunal Aczs However

- Service Trrbunals FST has: been vesled wslh express powers o}

) Federatlon or a Provmce Needless to

"connecnon

wn

() ‘ qlgcor{ery of new rand //r7portant matter or ewdence whzch »
a/?e,r exgrcjise of due diligence, was not within know/eo’ge '
af’ the-pet/t'/bfrer or could not be, produc_'ed by him at the
time when the arder was passed; - '

(i) - 0(2 account af some m/stake or error apparenr on rhe face

of record; br .

‘ .(/‘/’/) far any other suﬁ’aent cause.”. - ®
(2) The Tf/auna/ shall dec;de the review per/r/on within m//ty.
aays. ' ' |
(3) ﬂré Triburia/vha} conﬁrm, set ;as‘/de; vary dr'r.n'o'd/’fy the
}udgment or order under rewew ”
’8.. _. FST and all provrnual serwce trrbunals mciudmg Khyber Pakhtunkhwal

Service Tribunal have been establlshed in pursuance to Artrcle 212(1)a ) of the .

Cbnstitutlon of Islamlc Repubiic of Paklstan ob\nously with different tprntorlakj

ers to ‘the- power of a tribunal

ald trlbunals as provrded under

section 4A copneq above in addition to’its basic adjudrcatory jursdrclron urrder

section 4 of Servrce Tnbunai Act 1973 Artrcie 240 of the Constitution of

Pakzstan relates to ap

sefmce The Servrce of Pak:stan as defined by Article 260 of the Constitution

means any servtce post of offrce ih connection. wnh the affarrs of the

éay that FST exercises jurisdiction 0
W|th appeaIs of Federal Civil Servants ‘who make part of the-Servrc-e

r Pakrstan and the power of rewew has been expressly given to FST under

Section 4A of the Service Trlbunal Act, 1973 m the cases of such crvrl servants;

which the Pﬁrovincial Servuce Trrbunals lack 1N absence of appropruale IPglsJation_

unlike, Provmma! .

i review under i

pomtment to - Sewrce of Pakistan and- condmons of -



for the - sake of: brmging con'fofmity in the ad]udi«’:ator{r ;_'urisc'iiction as the

Provincial Cwul Servants also make part of Servsce “of Pakistan hke the Federai

'CNIl Servants Therefore if a cnvni servant in the provmce seeks review of the

;udgment of this Tnbunal he belng pan of the Servnce of Paklstan Uke F.ederal

) ;unsdrcuon by lhe Iatter fr

the petiti'oner

le Servants cannot be compelled o avmd saekmg rewew when there is’no.

specmc proh|b|t|on in this respect in the Khyber Pakhtunkhwa Ser\nce Trnbunal

Act, 1974 On.the other hand havmg regard to genera! confqrmnty of junsdiction

o FST and Khyber *Pakhtunkhwa Service - Tnbunal bAqrrowing‘ df review .
' »

om the former IS best suned to the purposes of Article

4 read with Amc1e 25 ‘of the Constltutlon of pPakistan. Hence the review petltlon :

Vat hand is held as mfimamable ' - )

9. Commg 10 rewewablllty of the 1udgment passed by this Tribunal ageu’nst; A'

it |s apt to reproduce herein below the concludmg pan of the '

. 1mpugned 1udgment -

| “We - have carefu//y perused the record and have Ac-orne to the S
- canc/uslan tnat all cade/ forma//r/e.f for dlsc‘/p//nary aa‘/on against
A the appe//anz‘ nave been fulfilled by the respondent department He

| hes been gn/en full opparrun/ty of defense and hearing. S/nce -
-.charge No 2 end No. 3 5fand5 provea against the - appe//an(

) therefore, he. has been pun/sned Tne major punzsnment awarded‘
to the appe//ant /s that oF remava/ from- service nowever /( was
‘observed that the appe//ant has rendered abou[ m/rreen years of.
serwce Present/y he was n grede 18 which shows that he was
pramoted from grade-]? Since Sed/on -19 of me C/w/ Servant Act, .
| 1973 prowdes for compassxonate a//owance not. exceed/ng two-l

- 'm/rd of n‘ve penS/on ur gratuzzy to d/smrssayremoved Govemmen[ o :

'~5ervant an compessxonate ground therefore, the T/buna/ s

'/nc//ned to- farm me .opinion that t/‘?ough pena/zy of remova/ /‘rom




D

b

. serv/ce and that of compu/sory ret/rement both /’a//s in the domain .
: '&af “major punlshment yet the /atfer /5 /esser harsn We therefore,
B deem /t appropr/ate to convert the appe//ant pumshment of
K - remo va/ fq'om service /nto that of campu/sory ret/rernent
10. ~.'Th‘e conditions wh_sch work for review of a Judgmem are. as .
- follow:- "~ | | —
(i) a?scavezy of new and /mpon‘ant marter or evidence which, |
' a/‘ter exefase af due d///gence was not W/thm know/edge'

? . o “ S of the petitioner , or- cou/d nor be produced by fim at the ' '

. t/}ne when the order was passed

(i) oh acc‘ount of some /77/5&3/(6'0/" error apparent on the face )

‘ofrecdrd or
'-(ul) for any orher SUfTH C/ent cause.
11. In order to see whether any of the above cond{taons is mstrumental to

make the revlew of lmpugned judgment posslble, we have to have recourse to

1
_the charge sheet served upon the petrtioner for formal mqulry The sard charge

- sheet Includes’ three' heads of charge as: copled below:-

' e - . N ij ) You issued the fake Enwronment Protectlon Agency

'-approval to. 780 BIS sutes for Pakistan Commumcatlon

< Limited (Mobmnk)

ii) . You, yourself delwered the fake Envirohh)entat
Prot'ectlon Agency approvai to 780 BTS sttes for Pakistan '

Mobﬂe Communlcatlon lelted (Mob:lmk) to the ofﬁce of.

, Chief Secratary, K_hyber Pakhtunkhwa and Secretary' '

Environment.




J
C
_;f

at all to proof of second charge

on record to prove ‘the charge th

already noted that ﬂrst charge was not proved 3

Industry wuth the EPA Envrronmental Approval but got

yourself involved in it.

12, . According to tnquiry report first charge was not’ proved The second

chanJge as per Flndings of Inqwry Comrnrttee was proved.'- The s,ald .charge
retates to deliver‘y of EPA approval |n ‘offige of the Chref Secretary The sard
commlttee as per Im obsarvatson was concerned that a letter whrch wa

addressed nor endorsed to the Chlef SeCrerary Khyber Pakhtunkhwa had peen

regrsrered under D|ary No. 10269 on 253‘h September 2013 by Mr. Zafrutiah

L4

Junior C!erk Chref Secretary Ofﬁce Hrs statement that he re

“positiye 'mvtentron" was noted wtth a questron by the (‘ommrttee that what

courd have been that oosrtlv

answered that this. was a Iapse on part of him (7arrunah) The Committee rnen

embarked upon drscusston of statements of other persons havlng no relevancy

but there seerns no ef'fort on part of the mqurry

commrttee to drg out that who* actually. dehvered the EPA approval 1o Mr.

Zafarullah Junlor CIerk Chief Secretary Off ce. When no evrdence was brought RN

approval in. Chief] Secretarys of'Fce it was not warranted for the” Inqurry

Commrttee to give f‘ndlngs as to proof of sald charge agamst the

accused/petltloner The third charge wa

°

work when there was no second oplnion as to proof of the second char

ga}nst the petltloner even

during the departmental proceedings whrie second charge was held as proved

quite imaglnatrvely just to show sornethrng agarnst the accused let it be wrth

i ndmgs hlghky arrat!onal and farfetched

at the petltioner had dellvered the EPA

_'Iii) You had fio. off'cual relation being a Deputy Secretary'

S nelther “

celved it wrtl’b ’

e mtentron “? The Inqurry Commrttee lrse!f '

s ltself rnconsequentral and rt could -

ge. As




- been glven full opportunlty of defense and hearing, Since charge No. 2

faliegat:ons against the accused/petntlone

‘mostly rmagmatwe and unsupported by any tangrble materral.

. 10 of. lmpugned Judgment of t

. established on Irecord that NOC in guestion was a fake document Ch

'-commlttee reached on the conclu
‘appellant hlmself to- Muhammad Naeern,
_ ﬁnding is based on statement ofz
. been 3 case of an allegatlon agalnst the

o |
- that he dellvered fake N

'allegatlon dld'not make part of the charge sheet or ‘statem

13. The concludmg part of the judgment of tnls Trlbunal impugned ‘for
review has already been reproduced herern above Accordmgly, it was -
) concluded that all codal formalltles for d|sclplnnary action agamst the apoellant

‘ (present petltloner) have been fulr' lled by the respondent department He has

and No.

3 stand proved agamst the appellant therefore, he. has been punlshed As far '

‘;as fulﬂllment ‘of codal formalltles for dlscnpllnary aCtIOl‘\ Is concerned it is a

ttier relatlng to due process whlch the departmental authont:es are’ bound to

ensure in the proceedlngs but lt also makes part of due process that ev:dencer

collected durzng lnqulry is appralsed lmpartlaily havmg regard to its probatlve

'value Prlor to lnntlatnon of dlscrplmary proceedlngs, there ‘were only verbab

1= t

r whlch culmlnated into three heads of

charges already dlscussed above The mqmry report if read as a whole is

The- factual

detalls followed by pro and cantra arguments were summed up |n paragraph

his- Tnbunal whlch includes the Fndlngs that |t is
arge. No.‘ 2
pertalns to- tbe dellvery of thls fake document about whlch the mqulry
sion that the document had been delrvered by

PS of the Secretary Enwronment The

Muhammad Naeem. May be there would have

ocC to afore named Mr, Muhammad Naeem but thlS

ent of allegatlons

served’ upon accused/petltloner in the course. of formal disciplin’ar,y

‘proceedmgs The r'ndmgs in the. |m,pugned ]udgment of this Tnbunal in thls'v',

' respect and bellevlng the proof of second charge arc beyond the scope of

’1..5,

AEE ST

petitioner at the stage of facts Fndlng




E ‘charge sheet Wthh is, an error on the face of record making -abgood groung for

revnew of the irnpugned ]udgrnent It has been observed hereln above that no

evrdence was brought on record to prove the charge that the Detitloner nud
.,dehvered the EPA approvaI !n Chief Secretarys ofﬁce The atleged delnvery of ..

'fake NOC to Mr. -Muhammad Naeem cannot be stretched for proof of second

charge in absence of further lnqulry as to how an

had dehvered fake NOC in. the office of Chlef Secretary Therefore there is 3

need of denove inquiry in thls respect to this’ extent

- 14, For what has gone above this revnew petrtron is” eccepted,

Consequently, rmpugned ]udgment of thls Trlbunal belng revrewabie -1s‘set"

“aside. The impugned order of remaoval of the petmoner ﬂom servace 15 also set

{

astde. He is reinstated into servrce for the purpose of denovo mqutry to bg

completed wrthrn 90 days of the recelpt of this }udgment ~ofﬂc&ally. 'Fhe back

E beneﬁts are subJect to outcome of tne denovo inquiry. There s no order as to

costs Flie be consrgned to the record room.. C :
' /"—\'

SULTAN TAREEN)
~ Chairman v

s “{ATIG-UR-REHMAN WAZIR) . L e
- _ Member(E) :
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B PN R Ly OF THE STANDING SERVICE

N P - .”4" R . . h 4‘
. . ‘” L

\ meeting nf the Standin ni
NITIE 14.30 kours in CPPO ‘Cuﬂfﬂ"c-ncc Roo |
- m

"':, e, Khyber Fokltunkhwa, to dise + under the C .
R i N amation T khwa, o dls.\.uss the Amendm hainnanship of Inspector Genery!
et echnalogy Wing) Servi ents in the Khyhey |t
i ' B tng) Service Rules 204 hyber I'skhtunkhiwa Police
The fallowing Officers attended the moeeting: A - '
1y Sansullsh Abbasi, lispector. Ge o ‘
i [)r Sanau 1, "sp“l°f~qcncral(;f}u X )
chia O . . . 0“‘ L b - 5 »
[ Akhtir Hayat, D1G Special Braneh, Kh)‘bc:;-.kh}bcr Pakhtunkhw a,
1 Mr salman Choudhry, DIG/HQrs:, Khyber Pakhlakli;unkhwa.
P unkliwa,

\tr.‘ ,\luhamnmd Sﬂccd kh-’lil C n f ¢ F ',‘h b Pnkh k!

! lu t U \mandaﬂl . i orce ) er tunkiinwva -

.\[f. S Jh! Ali }\hﬂﬂ. (.ulmnuudm’ it PRI Kh)’bll: Pﬁk.l l ' kh ' ‘
a v wunKhwa,

4

s _

6 Mn SMuhsmunad Saleem Mubwat, DIG Finane ' ‘ .

< i i . ¢ e 2 .

13- M. Kashif Zulfigar, AIG/Estoblishment, Khi‘b:fn:.g:::c“r:hmml, Khyber Pkhinkhwa,

§ ,)‘lri,l\a\'ecd GUI.‘Dircqlor' ‘“r':’".'intinn Tecllhﬁ!qu’ CI:‘:; " \'!Iﬂ, X

: .\!r;.Ju\':d Ahmed, AIG Legal, Khyber Pdkhtunkh\\"ai o

j0. Mr. Tand Mchmood Khattak, Sectlon Officer {FR) Govémment of R e Dakhtankh .
Finance Departient. . ST C mens o hyber Pakhtunkhwa
. Saif. Ullah Khen, Scction .Officer N .

.. . ) R LI . (R-VI ) G - " . '
Establishment Department. - Vi) “"-mlmtni af }..'h)bcr' l’aUﬂU!_lk?l“a .
The following sgendaritems swere discussed In the meeting:- I '

g’ wing) Service Rules 2014, . ‘
L r'IAi:c. Provincial Police .Qfficer, welcomed  the - participants, Ditéctm... Infurmation .
Technalogy gave o detuiled briefing / Jresentation on the Amendment in the Khyber:

Pakhtunkhwa Police Department (Information Technology Wing). :

liberatluns and discussing each and-every clause of these rules, the

use "b* conditivn’ef one year Diploma
follow_ing'proposcd amandments in the .

Wing) Serviee Rules

1. Amendments. in the Khyber Pakhtunkbwa Pulice ﬁcpmmcnl’tllt‘\[ormu!ion- Technology

HI. Afer thorough de
committee unanimously decided 1o remove the cla

in Information Technology and recommmended the

Khyber Pakhtunkhwa Polive Departnient (Information Technology

2014.

AKHTUNKHWA POLICE DEPARTMENT
ClINOLOGY WING) SERVICE RULES 2014.
ed Rulesfor BS-17are Labutated below::

 THE KHYBERP
(I-Ntfozm‘t.\'rlox TE
© ExIsting and propos

' ) . . Minimum
Quulifiention .
S for '
. Appointment. Liml¢ Recrultment
/ | - . ‘ - by Initial ) N . ‘ .
i Reerultment . ____________._g._..——— _,__._,__—-—/-—-'—-"
: At least a Fifty percent | pily. percent by
Y "} 8econd Class o by prumq_uon, promotion, on the basis.
Adsistant Dircetor | Master's - |on the basis of I of senlority-cum-fimess,
fpzqgran‘mCr/LAN chn:g; n " o Sbu]bl’}l)' cume- .ﬁom ‘ ﬂmong-s‘_ the .
Aﬂmin'ﬁSlmlarl '.Coixi'pUICf - ' “‘,““5" rmm. Assistant ' L ‘
- Web " | geiencet - . amongst the | programmer/Assistant .
2 |Administrator |siformation 2'2-35 .Asswlqnlmc‘, LAN.  Administroorty -
Lo [ MDala Processing Technology of Years | Progrei LAN Computer - Operatat
K Officer/ ' squivntent L | Assistant (BPS-16), JwvwE me
D crf - Depuly | Malinication .| Administtor < Fooaes serviee a8 SuE
Doase | Ul | S e B .
lBl’S-;‘;tml'q' gccogllizdd" ) ’!"c. . years b,-' Hﬁ\ QL’I'\""! by t g
! ) . L s serace as sUCh 'n“',_‘l rccm[{nlﬂﬂ' -
2 | University, e | and having i _
having _ e A '

. S ' EXISTING
_ ’ .| Nemenclature of Age | methodof | P'“‘I’{"::rd“ai;ﬁ':d of
3 Posts o
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Mecting ended swith vate of thanks 1, uj),

; (,\l\ll'lf\l{ IIA\ AT
Deputy lspecios General u l’uhcc. ’
Spevial DBranchy,

: 'Kil}!‘crf f';nkluunklmil.

S5A vl‘llKlM\‘)

mmn wnhnt, Flue Ferce, -

CRhyher PakBtunkines,
. ' )

o ‘ \\ w / N\

(\lUlM\l‘\lAl) ;\l EEM AMANWATY
' ‘Deputy laspector Gieneml O Police,
im‘mtc & Procmemenl }\h'.li aklmmhhss.\

t.\,\‘ o A (oUL)
Director, Information ‘Technology
Khyber l'nkhmuklma

ATARIE MES AOOI KHATTAR)
Section Offiver {FR) .
(--M of Khyher Pakhtunklwa

Finance Ucpnumem

. I:":"""f';"'""'n

——

- ) by

i L’h"“r’foi
“ienhapg - Y
ity

T
fue )

ALY (TIL7 wrors
!‘mvu'!,édl that :
T aabe
M g
v ahibfe fnr
Himmition - jhen
y " ninay
oot and

S Bty pereent |-
| hy witiat

’ fcum!mtnl

S

* Deputy Inspector Gene,

: Comm:md-ml. '
Lh) her. i'.il.i\mnlthw a

(SAIF H KHAN)
Section Officer (R-VI)
Govt: of Khylfer Pakhtunkhwa’
- Estahlishimen Departauent.

T CIAIRMAN

-

mn. SANA

fnspector QOcnem

AULLAN AIIIIA‘SI}

I of Police, 5

R Klwhcrl'al:lnunkhwu
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¢ THE hH uu«_ss,ﬂ;\hi;.!_l_

7 DEY ARTMENT.

' No'm-‘lc,mON
: | Pl”thmt r, a‘aled n‘:c«tl!f' 2 (). R . » | | |
| - EXl= ( - In exercise ol the powers .
- ‘""“—“"“"_“ " Al ’('317 ) .
ccmlemd by secuon 140 01 the E\h\-hel P'!Lhumkh\m Puhu. | B
wa Acl’ No. II ol J]l'?)

al .of the ‘Government, hereby makes Tht

thie l’m\lmml Inhw
(}\hvbu: Pakhionkh .

()[Tn,cr. with the approva

: a Police
{nl}omna {urther amcudnunh, in (lu l\lz\hu Pal\hluni\hm

20104, -
DepAmnenl dnfmnmtmn l"uhnulng\ Wuw} Sumu Rules.

namcl)’:

" AMENDMENTS

-In the. Appcndl\ -

-(d)-' ngmml Serial No. 2 2,in Cotumn No. 3‘ !ur clauqc {a) the -
T following shall be substituted, namely:

*(a) fifty pereent by promotion, on the basis of seniority-
cum-titness, froin amengst the Assistant Programmers.
Assistant LAN Administrators ‘and Computer Operators
(BPS-16). having qualification prescribed for initial
| recruitment for the pnsl of Cumputer Operator at Serial,
No. 6, with five years ' service as such; o

L

Note: For the purpose of promotion the Department
shall maintain a joint seniority fist ‘of the Assistant
{ Programmiers,  Assistamt  [,AN Admmmmmls
x-Computcr ()pcr'unm {BPS-16); and™,

and

et

——

[h) . against Seriul No- 3, in Lolum

i n 3. for the E‘(ISU!IE, entriey,
oL the following shall be wbstnutcd namcly

e """.H—j—‘-.———.__ﬁ___‘_; _ .
‘ . "By initial rec‘:rtui,[lhc_t;?? ———

i, S —————

Scrial Nq :-' :Iiall Se dele‘tul; and:

———
Te————— 1

———

L - .

;m Coiumn No, 2, t"or ‘the -

and" hyghcn  wppg 12" the
n;] I'typht.n “BP"\‘. 6 shé\li.»hu‘

incml Poliu
_ 2 OFffi
K} be[t i alchtunkh v
shy

agamst f:enal No

6,

o -
:!"

wi, R
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MINUTES OF THE MEETING OF s

.. 1 ’
t ) :
UTES OF THE MEI S R.C HELD ON 14-07-2016 IN

;:EEN?)';E% O';NSEC}?ﬂgE; ESTABLISHMENT _DEPARTMENT -
A A IO T G SBER__PAKHTUNKHWA _(PROVINCIAL
INFORMATION TECHNOLOGY GROUP) SERYICE RULES ap

A meeting of S o .
2ting of S.5.R.C was held in the Office of Secretary,

‘?tab":hm;gdon 14'—0772016 at $100 Kours under her chairmanship to - |
. |scuf iE;If m8n‘ts In the Appendix to ‘the . Khyber Pakhtunkhwa
(Provincial Information Technology Group)'Service:Rules, 2006 In. light of -

approved' summary -and representation, receivéd from Al Assistant

* Programmers Association, Khyber Pakhtunkhwa (unregistered).

(1)  Mrs. Humaira Ahmad crases IhACha‘ir-.
Secretary, : e C
- Establishment Department.
(2) ' Mr. Mian Muharmad
: Special Secretary (Reg)

- Establishment Department. ¥ e

(3) Mr. Muhammad Ali Asghar,
Deputy Sécretary-(Estt:),
Establishment Department.”

. (4) Ms. Saira’
" Deputy Legal Drafter, -
“Law Department. "

| '-‘(5) Mr. Hidayat ullah -
" " Section Officer (FR} -
" Finance Department.:

(6) Mr. Muhamnad Fayyaz,
' Section Officer (R-IV),
Establishment Department.

(7) Mr.SR.Jamil.
“ Section Officer (E-V),
Establishment Department.

3, - Meeting started with the recitation from the Holly Quran.

4. After thorough deliberation, It was decided that:-
ant Programmers on the- ‘

i The .existing post. of Assist
- strength of Establishment-Dep
dying cadre on the pattern o

artment will be declared as

‘.

e et T

f Ex-PCS Secretariat and .- .

A

. Seanned by CamSeanner,




. Executive Gro, N T
B -Ys Lroups, The i o ) i
shall continue to pe gove::cqmbe‘nt Assistant Programmer

i ' ned under the exigti o
- Promotion o the existing rule
to _ ot post of Assistant Director o T l. ° t.l"

; . The posts of D,ata Proce
- _ Qperator be merged 5

Assistant  Director (BPS-17) wil
prescribed qualification axperie
" alon. and experieénce for th
ex:$t|r_|g C‘?mPUtef Operators, L e‘post‘of
| i ‘frl;le Seniority List will begin from Assistant Programmer,
: \ o~oyv'ed by Data Processing Supervisor and subsequently
by Computer Operators, S
| Explanation,
Thg last incumbéntﬁoﬁ Assistant Programmers shall rank
senior to the first Data Processing Supervisor and the last

o ‘ -~ 7 Incumbent of Data Processing Supervisor shall rank senior

to the first existing incumbent of Computer Operatdrs.
. Iv. The present Assistant Programmer, at the strength. of
" Establishment® Department = will .be considered for

~ promotion as Assistant .Director, in due course of time on

the basis of seniority-cum-fitness. -

5o In light of 'foregofhg, the requisite,améndm'ents will- be made

in'time.'Appendix to Khyber Pakhtunkhwa (Provincial Information Technology

' Group) Service Rules, 2006 in the following manner:-

1. AtS.No 3 of the Appendix in column 5 at ‘(b)', the foliowing

- will be substituted:- .

' “50% -By prorotion;, on’ bés@ of seniority-cum-fitness, .

- from amongst Assistant Programmers and Computer

- recruitment with five years service. as such.”-

il.,. S.No 4 of the Appéndix pertaining to the post of Assistant:

Programmer ‘will remain intact till promotion of the sole
- incumbent Assistant Programmer. - :

iil. S.No 5 of fﬁé Ar;pendix pe'rtaining ta the pqst of Data-

" Processing Supervisor will be defeted.’

| iv. In-S.No 6, column 1, the BPS may be deletgq.._

g 1
AT LN
Av,E: ??"i’}} ¥

sslhg Supervisor and Computer !

Operators. having qualification prescribed for initial -
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T Officer (R-1V),
Establlshment Department. .

g

g ‘i"'j- o ,Mr.Hidayat:UIlah,‘“ T
' ~ Section Officer (SR-1II), Dep ty. Legal Drafter, ;
! Finance Départment._ ‘ LawDepar_tme.nt_' -
¥ _ o X : S
- Mr. Muhammad Ali Asghar Mr. Mian Mufiammad, '
. Deputy Secretary {Estt) Special Secretary (Reg) - :
Establishrnent Dep rtment - Establishment Department “
i
| .
: Mrs. Humaira Ahthad;”
: . . -Secretary . L .
] Establsshment Department/c“a""‘a“ . L
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Appeat No 251/201,1

08 2.2011
29‘1.2013

Date af Institutlon
Date of Decrsron

s, Chief Inspector ‘of Mrncs, Pr,shawar E

veaUs e oo s

1, The Chref Secretary, Goyernment of Khyber Pakhtunkhwa, Peshawar,
2. The Secretary to Government of Khyber Pakhtunkhwé Establlshment

Department, Peshawar. *
ber Pakhtunkhwa Mlnerar Dev- Department

-3 The Secretary to Govt.'of Khy
peshawar with addi. charge of D.G Mines & Mineral, Peshawar Co.
0.G Mines & Mineral,’ Peshawar. . : _‘ B

. 4. Mr. Obalduilah, Director Licensing,
. 50 M. Mustafa Kamaf Dlrector Llcenslng D. G Mines anq Mlnetal

‘ Mien Faraoq .Iqba

(Respondents')

Feshawar e ]
NIAN FAZAL WAHAB : ‘-’ L B { .
. Advacate’. T _For appellant. - ?.._ - -
o e ' ATTt% 1-:D .

HERAFGAN KHATI"AK,

: Add} SRhbgare ERAmRl '::.':l.z' For officlal cesponderits:

 oyED MANZODR AL SHAH, - . ' MEMBER . '/‘
Fafen P MEMBER B 5.

.MR NOOR’ AL’I KHAN
K.h)’hbr & -'mu
. S..rvv;e Lnav.ml.

- U Pustiowar
. This appeal has been fi !ed by_ o

30 L!’
.u.nld‘.wa

,Mran Farooq Iqbal the appellant jn{tralfy agarnst the (r) notrﬁcatro!'r No. SO(E- .
Usman Alr Mamfxt Secretary

E&AD/QSGS/ZDIO Qated 2, 12 2010 aul:honzmg Mr.
ment Department 1o look after the work of Drrector General Mines - LA
(n) Service ‘Rules “rotified- by the . * e

—Admn(MD)/l-ﬁ/BB . \
and Mincral in ’

rneral Devefop
Minerats In-. addition to his ‘own - duties;
Khyber pakhtunkhwa vide notlf‘ cation No. SO

010 for appornlmtnl of Drrector Gencral Mines
'.“e Dlrectorate General Mnnes arld Minerals; (ln) To replace words "5eler.tron on .o .

in dause (a): -of Service Ruies notified vide notification No. S0-Adm(MD)1- -~ .

588 vol-v dated. 17,10 2010 towords “sen[ortty—cum-ﬁtness“" and nan notification S .
"w‘«“of‘senforil:y Ilsl: of the officers’ ln BPS—19 of the Directorate General Mrntes and e e T --‘ o
Mgnerals for the Iast two years, | Dunng the proceedlngs in the case, the Iearnecl Lo
uns_el for ‘the appellant submiltted an appncatlon for anawrng hlm tn dele[e,' SRR : «"‘.
yers at 5. Np. J, I, and iv. Hls apphcatron was allowed on 5. 12.’.012 and the . IR
L7 cade was consldered only for prayer No. iil, wherein ithas been prayed thagon * L "T - ‘
restore the ' prevrous clause (bJ of natlt“catron No.. UL, ‘.‘{"

post of Director R

i .Govemment of
v dated 17, 10:2

»

o ent"

- g e Aaw
EA/XY

A mrm e

cr;eptance of the appeal
SOI(IND)1~6/BB-Volrv dated 10. 12 2003 for. appointment -to the

et 5o
-




racts of. l.he case bnefly state
lnspector or Min

Mrneral Department as Chrcf
' in Masters in Mining

'..anl.‘l

cl are. that the appellant is

Eng:nr.ennq from UNivers

‘ '\"'GRU)
s’ in BPrS-1

ity ol‘ Engmeerlng
19 His hame ls in the

servmg in Mines |, " J
19 'since ig.31.2001 7

~Tel;hnology peshawar and Is- the senior. most afficer in BPS-

d qn 31. 12 2008. Vide noLll' cation d..llr.d 10, 12 2003 a _' .

.:top of ’Senrarlty list'as it Stao
ovisions €on

I y pursance of. the pr
"9 khtunkhwa CMil

tamed in, sub-rule (2) of ru

le 3 of the Khyber
1989, and

Servants (Apporntment,

Promotron & Transfer) Rules
ubject, 'the rndustnes, Comrnerce

f‘ all natificdtions on- the [
Educauon

n- Department

In supersessron (o]
Mrneral Development Labour and T echnlcal
wlth the Establishment and Admlmstratlo
¢ laid .down the method .of recru

X4

4 :Departmen

Department ln consulta

itment, quallﬁcatlons -an
cl Mrnerals Department The cr

thﬂ

and the ‘Finance;

iteria fur

cundltlons in the Director General Mines an

;lown as under -

‘.

pnlntment of Director General Iard

“(a) l:y promotro
holders of the poSts pf~
. Chief Inspeetor of Mlnes

n on the basis of selectaon on'm

.l'

Dlrecmr Mlneral Exp
Labouf. Welfare, having at least 17

ove, provided that "in r:ase of -

year‘s

.. earvice i BPS-17. ‘and ab
- .Inlt{ally appornted in BPS-18, the leng

. . be’ 12 years in BPS-IB and above* or.

(b) by transfer frorn persons havrng

Englneenng or Master

lhese rutes remalnecl in force tll
natlr‘catlon dated 17.10. 2010, tl1e Government o

new. Rules vide nptil‘ catlon dated 17.10.2010 whe

| 16 10/2010 wnen all of & sudde

th of service for _prom

Bachelor 5 De

Degree in Geology

n vlde impugned
f Knyber Pakhtunkhwa notnl‘ecl

rein clause (b

gree' in Mining

d other ’

erit, -from amongst the -~

laratldn/Llcenslng ‘and’_

persons ’
ction shall .

) ol' the rules was .

/,_. " RN

.

for apporntment

placed on malar ide mtentlons Accordlng o whnchThe cntena

r the said. ppst was laid dowin ‘as under:- .

basis of 5elecl:lon on merit, frorn amongst the

fo

-~

N

Inspector ‘of

Director Exp

l'-i;‘D

_years service in:

“(a) by promotuon bn the
loration (Minerals), Di

‘Mines and Comymiss
BPS:17 and above

ipner Mines Lahour welfare,

18, the tength of servrce for pr

rector Licensing, Ch:eL

- appolnted in BPS-

s in BPS 18 and above, or’

having- at least 17

and in case of pErsons jnitially
omotl.on to the post -

4
:
t

- ?snall be 12 yar

(D) by transfer from the provlncral go

ved frorn promotlon

'The appellant has been cleprl
Ied departmental

?aggrleved the appellant -
departmental remedy, the appellant

’ .""""""l.,,,_-—-""‘t‘""““’""’_.— St

vernment department

.

to the next higher pdst Feelrng
appeal and after exhadstrng

filed the present appeal

’

B g



+
t

-~

-~

'\a’m-

o S "t . . faed. -
3 The appeal was anltted to regular hearing on 10.2. 2011 and, ntmces - ";/«/
-;,were issued to the respondénts. The ol’l'cnal respondents have fi lecl their joint T
written reply’ and contested the’ appeal The appellant also ﬂled rejpinder in . - .

.. . - . .

+ . . . .
"N : .

rebuttal
4 orate of Minerd! and Mings
“was created .subsequent to detall’ study Dy Aus AID (Australran Confultatlon) in

view of National Mineral Pollcy (NMPJ in 1995 The past of Directar cncral Mincs .

& Mlneral was designoted Lo be a l.echnmﬂ pnst This na< also’ ne::n conﬂrrned ‘ » .

xmg_ga_m_LQf_ngjy the: respgmjent Rules of appcnntment promotnon ete. ol -
DG Mlnes & Mineral_ ‘were notified on 10.12. 2003 M(.thod of récrultment for

Dlrectar General In Service Rutes is as follows -

Counsel for. the appellant stated that Drrect

. [N
T Ma) By promotlon, “on the basls of selection on -nerit, from
’ . - amongst the holders of the posts of Director. Mineral
o "Exaleratag lrect? "ln Licens ng and Chief Inspector of - - oL
: ur. Welfare having at igask 13 yearm 8RIVIEB A 18 - -

i - . - Mines La
. - BPS-17 and above, provided that in case of persans initiaily

“appointed in :BPS-18, the ‘Jength of .service for promotaon . .
shall be 12 years in BPS 18 and abdve, or . _ T

(b}, ‘ By transfr, from persons having Bachelors Degree in Mmlng
. ‘_'Engmeering or Master Degree ln Geology.. . .
“The- above rules were abruptly modifled-on’ 17. 10 2010 where in Clause (b) was.

_malafidely modlt‘ed w defeat tteclslan of the Trlbunal dated 23.4: ZH;D in Servrce

Appeal No. 1876/2009 (not to: gwe charge to junior person on transfer of the then

Director General Mines & Mmeral}, ‘to appoint- s ‘own biue eyed person and not to‘

allow quallf‘ed and professlonal officers of the department to ‘get’ promotron \
Clause (b) was replaced "by transfer from- the provmcral ‘Government” "+ ({ )

Pepartment”. Furtherrnore in: clausa (a) the words "Se!ectlcn on merit* be
changed to selectlon on “Semonty cum-ﬁtness as was the case in ‘Punjab

Government Service.Rules.

" N
EE 1

&

. The procedurr'a for makirlg rule5~'or46y.-laws as specified i Section 23 of ' L

gectron 2,3
(1) the authorlty havmg puwer to make ‘the rules or bye-laws
- ghall, before making them pubhsh a.draft of the proposedﬁ ’
ryles or bye-laws | for ‘the- mfon'natlon of persons hkely tq be
- affected thereby; -
" the publication shall be made in such manner as that authority
deems to be suffmenb, or,’ if -the condnt:on with respect to_

e . : [ . . .
e - . .
. . . L - ‘ .« s, .

ok comt




Y el

ot iy p st o

prcvlous pubilcation S0 rr.qurrus, i sucn mannor 2§ the
(governrnent concerned) prescnbes- e .

\W/

- &

published wrtn thé draft a_notice specrfymg a

(3) -there shall be

[P

date on -or after wh!ch the draft, wrﬂ be taken rnto

2 -

conslderatron" : : :
' P

! 2012 PLC (CS) 1330 was rehed ‘upon wherem it has been stated that ruies cannot'
be changed to drsadvan-ge of employees Regardrng jurisdiction of Trlbunal inthe

'- rnatter and ﬂlrng of appeal agalnst notifi catron rssr.red by the Government Reliance .
was piaced on 2011 SCMR—&QB and 2002:PLC (C 5}1'12

" .
' ' .

b6, . The Iearned AAG argued that rules fiave been modrf‘ecl in accordance -
with Section 21 of the Ganeral; Clauses Act, It provides for posting of afficers of the "

department as-wel] as from ou;srde and as ‘such no discrimination has been_made

Argu'ments neard and rm:arn' raﬁrger:’g'.",",- s
}' v B The Tribunai observes that thp change in rules nave not- been made in
. accordance with Section 23 of the Genera! Clauses Act 1897, No reason or ratronal
has been stated for the modmcarlon, from wihich rna!ar de on part of responoents .
~ can be seen. The appellant, has also pleaded for replacing the words “selection) on .
-rnerlt" hy “selection on seniority-cum fitness ‘in *clause (a) of the Rules. The
. Khyber Pakhtunkhwa Civi! Servants Act 1973 has cleariy elaborated the same vrde -

) .Sectnon 9-Promotlon which lS reproduced as below. .

“9 Promotlon -(1) A crvrl servant possessang such mimmum_. . i
auauﬂeatran 86 fiay bg:presstibed shall be dligible for prometionto | K
a.higher past for the time being reserved under ‘the-rule for - -

.departmental promotion in the: service or cadre | to whlch he
belongs. ) .

+

- (2) A post referred to ln sub-sactron(l) may erther be a, se!ectson
- post or.a non-selectlon post to- whrch prornotron shall be made )

as may be prescribed-

. f(l.a) : inthe case of a selectron post 'on the basrs of

.. selection on merit; and - : e
ws c.- (b} . in the case of non- -selection post ‘on the bas's of - .-,
sihwa. o seniority-cum-fi tness | - ' .
. . s . . .J N
"Furthermore, the matter has also been expfalned in the Esta-Code (Establrshment

Code) Khyber Pakhtunkhwa- Promotron Polrcy-Scctron 6 S.No. 4 as below

.




F

. "After careful consideration and'in Super session of all previous. . v L

grders and instructions-en the subjert the Governmwnt af Wim ™ .. e .
Paklstan ?’Iave deci;leds_mat the pr?r“icip‘e for promotion fm‘{rr one .. . ca

post to anothr should be “by sclection on merit with dua. regard-to- . . -
- senlority”. and that this principle should be applied uniformaly all - . A
. - along the' line from the lowest to the highest posts and from.one ° .
* lass-of service to another. ) ’ : ;

-

..+ 2. For this.purpose; "merit” does not. mean good' service record B
.. ‘only, but also includes expericnce, ‘qualification and suitability for
" the post or service to which promotion is being made. The vdlue of -
2ll these different factors has to be assessed in rating the officer's - .o
fitness for promotion. The words "with due regard to Seniority” ) L‘J

imply that, while emphasis is to be placed on good service record
qualifications and aptitude for the higher post, the officer's relative
Seniority in the.cadre, from which promotion is being made, should
be given due weight, the ‘greater .the disparity in seniority the
greater'should be the junior officer’s. sLiper:io"rity in point of merit.”

9 Ir)’\fiew of the ébove, tha ,'Tfibunél ponciud&a -tp sét a'sicic' modification in
ules notifled on 17.10.2010 and clause (b) of notifitation No. SOIIND)1-688:Val-
..V dPted 10.12.2003 is restored Ie!‘qd.furtr;er more that promotions should he made .
strictly keeping -In ;view’ Section 98(2) (g)(b)' of Civit Servants(' Act «19.73. and Esta
-;_gade directions stated above, This “appeal alongwith .connected appeal No. -
S6/2011 ttled *Obaidullah Versus Chief Secretary Khyber Pakfitunkhyia having "

:-gommon questiari-of law are disposed off accordingly. Parties pre left to bear their BN
n costs, File be ‘fp‘nsigned to the record, s ‘ '
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: Petutloner (s) By Mr. Muhammad Isa Khan Khalii Advocate.

Respondent (s) By Mls Rab Nawaz Khan AAG & Muhammad ™ - o é

‘-.,'SYED ARSI-IAD ALL J.:-  Petitioners, who are 28 in
| numbers and are workmg as Computer Operators (BPS- 16) in.” ' : ;

| :the ofﬁce of Home Depaﬂ:ment Govemment of Khyber o T F

| . JUDGMENT SHEET ﬁ P 67( P :
PESHAWAR HIGH COURT, PESHAWAR

(JU. DICIAL DEPARTMENT)

WP Ng 3893-P/2020

_ Afnan Bin Sultan and others vs. Govt, of KP through
Secretary Home & Tribal Affairs Department, Peshawar and -
, others ‘

JUDGMENT

Date of hearmg 12.07. 2021

Yasir Khattak Advocate along with Zahid S S
Hussam Assistant Home Degartment : ;_ '

~

Pakhtunkhwa, seek constltutlonal Junsdlctlon of this Court o : - c

praymg that I

“In the given' factual and legal position, it r§ _therefore, . g o
prayed that on acceptance of this petmon thzs hon ‘ble court ' - g
" may be pleased . .

i to decIare the process of ﬁzrther upgradanon of the
. private respondents, in absence. of proper
- .determination’qf inter se seniority of the employees, -
-as illegal, without Iawﬁd authority and of no Iegal .

. effect;

. ii. to direct the- respondents No 1 &. 2 fo prepare a
proper seniority list - in " accordance with ‘the
provision contamed in Section 6(2) of the KPK
Employees (Re gu!arlzauon of Sevzces) Act 201 8

iii. to rectify rhe nottﬁcanon dared 03.08.2018 to the
extent of employees at Serial. No.-2 to 27, being -
wrongly designated as. Assistant Programmer. and
des xgnate them as Computer Operaror

iv- to direct the oﬁ" Tcial respondem‘s t0 prov‘ide a
proper service. ~  Sstructure for the
. employees/computer operators; and :

v. togrant any other remedy to whtch the pettttoner&
are found Jirin Iaw _;usnce and equity”. '




AN It is averred in the petrtron that alI the petltroners
) ‘ were mltrally appomted in the Pro_lect of the Provmcral
- Government known as Computerzzatlon of Arms chenses a

m the yea.r 2013 and 2016 (“Pro/ect”) Therr appomtments -

-l were - mrually made in BPS 12 however, later through‘ R
| ; ‘ '-::.Notlﬁcatlon dated 29.07.2016, the posts of Computer Operator ‘
- and Data Processmg Supervrsor Were merged mto a smgle :
:"'- cadre of Computer Operator and were upgraded to- BPS 16 :
:Accordmg to thrs Notrﬁcatton, before merger of the cadre,. L
| ~'Computer Operators were workmg m BPS 12 whereas Date: .

. Processmg Supervrsors were- workmg in BPS 14 The servrcesl

| , ‘of the employees in the sard Pl'OjBCt a]ong=> w1t11 employees in

| f'other pro}ects were: regu]arrzed through Khyber Pakhtunkhwa
) ..Employees (Regularrzatlon of Serv:ces) Act 2018 (“Act”) and
. .accordmgly a Notlf‘ catlon m thls regard was lssued on
03, 08 2018 The essenual grievances of the present petrtroners
- - are that in the sard notification, the prlvate respondents were -
: -ranked senior to the -present petluoners w1th a dlfferentv »
- - 'nomenclature 1.e. Assistant Programmer whereas in true-‘ sense
"‘the s.a'id nrespondentsp were -ini'tiéllyl ' appointed, as 'Data.'
L T Processing Supervisor whose serVices were ‘later meréed alon;‘g'
A‘w1th the present petrtloners vide aforesatd Notlﬁcatlon dated

'29 07.2016, thus thelr proposed upgradatlon and re- - -

"-deSIgnatlon in BPS 171 is 1llega1 and wrthout lawful authorlty |




3

- 3 ) -A."I'he ofﬁeial respondents have ﬁled therr' :

' comments wherem they have stated that the prlvate- ,
E respondents were initially appomted as Data Entry Supervrsors B
3 (BPS-16) and were holdmg a superv1sory position, vrho were
'-'lat.er re-‘designated‘as ‘As‘sistant Prograrnmers. As such, the
sald pnvate respondents were later upgraded to the post of

Asslstant Programmers from BPS-16 to BPS 17 and were re- - A.

: desrgnated as A551stant Dlrectors IT through unpugned

Notrﬁcatron dated 25 07. 2019

4. 'Arguments heard and re'cord perused. .
5. It 1s evident from' record that the present
petitioners were dppointed as Computer Operators on fixed .
: .._.A."pay in the "Projeet' initiated -and '.lau_nched by the- Home |
' ]l)epartmen‘t'. for '.“Compdterizotron of Arms Licenses”. The
i ‘I_offer'l‘etter elearly eriyisages that the'ir appointments ‘Wwere in
| BPS-'12‘; The' respondents-Finance‘:'Department‘had issued the
| A "Notlﬁcatlon dated 29 07. 2016 whereby the then posts of :
--Computer Operators and Data Processmg Supervrsors were .
',merged 1nto a smgle cadre/post of Computer Operator and :
weére upgraded to BPS 16.- Whereas the prrvate reSpondents
were appomted agamst “the . post of Data Entry Supervxsor-

(BPS 16) whlch is a posy falls ina separate category, in the :

Pro;ect

6. o Khyber Pakhtunkhwa Employees (Regulanzatlon
' ."of Servrces) Act 2018 was passed by the Provmcral Assembly CL

' regulanzmg the servxces of le‘lOUS employees workmg in 58 '




@

: pFOjeCtS of the Provmcral Govemment The PI’O_]eCt where the

present petltroners and respondents were working appears at

' serral No.21 of the Schedule to the Act Pursuant to the Act,
' through notrﬁcatron dated 03. 08 2018 .services- of 94
: employees, who were workmg m the PI‘O_]eCt were regulahzed '
T we. f 07 03. 2018 In the sa1d lrst mcumbent ofﬁc1als hoIdmg |
‘ .- one post of A531stant Dtrector 26 posts of’ Assrstant _
o Programmers and 65 posts of Computer Operators, 01 post of
. Drtver and 0l post of Narb Qasrd were regularrzed | |
- 1 - - . The SNE avarlable on record further clarlfy the |
matter that the post of Data Entry Supervrsor was a drstmct
h category of post from the post of Computer Operator in the
) Pro_;ect The posts of Data Entry Supervrsor appear. at serlal a
: No 05 of the SNE whrch were: proposed to be rewdesrgnated as
N ) Assrstant Programmer (BPS 16) whereas the post of Computer E
'Operator appears at serral No 06 of the SNE. In the relevant -
. colurnn scope of their dutles has also been enumerated The ,
' respondents have also placed on ﬂle letter dated 28 06.2018, |
accordmg to Whlch the aforesard posts were sanctloned by the |
'Fmance Department and accordmg to the ‘said letter, the posts |
of Ass1stant Programmer as we]l as Computer Operator have -

 been categorrzed drfferently Itis mentroned in the sard letter

that. 26 posts of Assrstant Programmers whereas 80 posts of

. Computer Operators ha_ve been sanctloned. ‘Thus, from the

aforesaid letter, it is ‘clear that the. posts of Assistant

" 4
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3 "Progratnnler as' \tveil COmpnter: - Operator are two .'
- dlfferent/dlstmct posts __ ll | | o |
-‘ 8. Later, through the lmpugned Nonﬁcatton dated~
) 25 07 2019 the post of Assmtant Programmer has been re-' j'_

3 de31gnated as- A531stant Dxrector L T The assertion of the‘

" leamed counsel for the petttloners that the posts of present

__petttloners and pnvate respondents are one and the same and-
-smce. the present petmoners were appomted prlor to the
B prtvate respondents therefore, the upgradatlon of the '
._ respondents is 1llegal are not supported by the record As .
stated above in view of the aforesaid document, Computer_
Operator .eonstltutes a d_xfferen‘t cate‘gory of post whereas the,

‘Date Entry Supervisors, _who were later re-designated as’

Assistant Programmers are _distinct. post. Sirnilarly, the

allegations of thepresent petitioners that the job description of

- the two posts is one and the same cannot be- appreciated by

- .- this Court in its constitutional jurisdiction as essentially the

same is a policy matter of' the Executlve

9 What should be the requnrement for a pamcular '

A 'post and the suitability of the incumbent ofﬁ‘cer. to hold‘_ the _' '
B -seid_; post is exclusive “domain of the Executive and the
.Constimtional Court hasrn'o jurisdiction to tnte'rfere m the seid '
poIicy..dectsion of the Provircial -Gox'(ernment'unle'ss the same . -

: 1s aga'mst “law or offend the..mndamental rfghts of the -

.

' petttloners, Wthh is not the case of the petltloners Rehance is

o placed. on Szed Muteed Shah VS, Prmc:pal Khy_ber Medtcal
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Authon

6

Colleg (2006 SCMR 1 076), Suo Motu Case NO I 0 0 2007

" (PLD 2008 Supreme Court 673), Human Rtghts Case No. - .

L 4392 ot 2013 etc (2014 SCMR 220) and Messrs Power." ‘

' Constructlon Corporatton of Chma Ltd throtggh Authortsed‘

o . 'Re resentatzve Vs, Paktstan Water and Power Develo ment

throu h Chatrman WAPDA and 2 others

(PLD

‘ ff,_‘2017scs3) |
10 o Before partmg w1th the Judgment we may hold' .‘
L.-tha;t the present petltloners may agltate thelr grlevance for o
‘provrdmg them further structure of thelr service, if permrsmble o
~ under the law before the eppropnate forum
T 11 A :.~ : In .vrew. of the abm.'e, the ‘allege;i gﬁevahcés oyf
.the ‘. petltroners eanvassed mA the present petltren' are
nnsconcelved and as such we ﬁnd no merlt m thrs petlthﬂ, o
.Wthh is aecordlngly drsrmssed | SEREIRN : ' ‘ o
“ANNtHﬂ@CEb L ‘,'f}e.;'“,ecf?Qfﬁéﬁiugb o

e 12.07.2021

"* | Newab Shah CS (DB} Justice Shakesl Ahmad & Justics Syed Arshad AR’




VAKALATNAMA

IN '1 HE SFRVI CE TRIBUNAI KHYBER PAKHTUNKHWA PESHAVVAR .

DD(’) EL O’H\M‘ B ........... i Respondents/DefendantQ.
S TN Ceg . L

AWe the under31gned do hel eby appomt and constitute,

" BASEER AHMED SHAH Advocate To act' appedr and plead in the

, above- mentioned matter and to withdraw or compromlse the said matter or -
' submit to arbitration any differences or dispute that shall arise touching or in any

manner relating to the said matter and to receive money and grant lecelpts

. therefore and to do all other acts-and things which may be necessary to be done for
'the progress.and the course of the prosecutlon of the sa1d matter:

. 1 N .To draft and sign: ﬁles at necessarv pleadmgs, apphc.mons objectmnq .
Cee afﬁdaVlts or other documents as shall be deemed necessary and adv:s'ﬂ)le g

. for the p1 osecution of the sald matter at all 1ts stages

®

- ) ﬁttodoso

L AND we her eby agree to raufy whatever the Advocate or hlS substltute shall do -
" in’ the above matter. I/We also: hereby agree not to hold the Advocate or his
subcztltuie responsible for the result of the said matter in consequence .of his abseénce
from the Court whien the said matter is called up for hearmg. I/We further hereby’ e
. agree'thatin the event for the whole or any part of the fee to be paid to the Advocate
rcmalmng unp'ud he shall be entitled to w1thdraw from.the: above matter. Received .

. | b\meon_&Q /q /(20'2—3

- - Advocates.

S T . Peshawar .

OFFICE Cantonment Plaza Flat 3/B Khyber Bazar Peshawar
Cell#0320 1946985 : s

- . Email: ahmedbaseerzsa@gma:l com

Peti’doner/Appellan'tA. ‘

- To emplov any ‘other Leng Practltloner, authorwmg ]nm to exer cise th(, _'
_ powu' as couferred on the under51gned Adv0cate, wherever he may thmk -

UR REHMAN KHALIL
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