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Review Petition No.

697/2023

Order or other proceedings with signature of judge

No. | Dateoforder
proceedings
1 2

27/9/2023

"It is fixed for hearing before Division Bench at Peshawar

The Review Petition of Mr. Abdullah

submitted today by Mr. Bascer Ahmad Shah Advocate.

on 02-10-2D2> original fite be requisitioned.

By the order of Chairman

-t

REGISTRAR

1
1
]
1

X :

| i

i

1

1

i

H

1

!

!
i

{

i

i

i

{

.

;

i

1

i
|
,
i

\

,

N "

' i

1 . -

1

1 . M

i

i

B




A,
Vit

e

. ‘The rev:ew petltlon in appeal no. 7541/?0/1 received fo(,av: e, on
q}_ 25.09.2023 is incomplete on the following scores which'is [etumod M tnw cours
for the pet:tloner for completion and resubmlwon within 15 davs '

Annexures of the petition are not in seguence be :»,z.rmew:ed sarial wise s
mentioned in the memo of petition.

CNo._ 229 s,
Dt. Qé/? /2023,

REG%SJR"\
'KHYL.‘:R PAKHTURKUIA
’ smv:uwmumn

F’ESHA\NMR

Baseer Ahmad Shah Adv.
Hogh Court Peshawar.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

Review Petition Nobfzz /2023

In

PESHA\X/AR

Servnce Appeal No 7543/2021

| 'Abdullah--. .Petitioner
~ VERSUS
© PPO and Others... .Respondents
INDEX N D E X
S.No | Description of documents Annexure | Pages
1. Review Petition with Affidavit B L‘
2. ‘ | Application for Interim Relief with Affidavit ’ S_ . L,
3. Copy of Judgmenf and Order dated 07-08-2023 A T _ (’
4. Copy of Judgment dated 01-02-2022 in Review Petition | B : : .-‘
| No444/2019 B [ &~ 2
| 5. Copy of Minutes of SSRC dated 14—07 2020 c 2L, _.* 98
6. , i -07- ' D .
‘ Copy of Minutes of SSRC dated 14-07-2016 _ 2 7 Y
7. Copy of Judgment dated 29-01- 2013 in-SA No 251/2011 | E o 3 ) . 34§
8. Coy ‘judgment dated 12-07-2023! In ert petition No. | F .
3893-P /202i0 | . 97-G2
8" | Vakalat Nama
!
Dated:-25-09-2023

Through :

- Advocates,
- Peshawar

* OFFICE: Cantonment Plaza Fiat 3/B Khyber Bazar Peshawar Cell# 0315-0195187




BEFORE THE KHYBER F
- PESHAWAR

Review Petition No éfﬁﬁjzozé
In N | -
SerVice'ApﬁeaI No 7543/2021 - : | |

Abdullah, Assistant Programmer/Assistant LAN Administrator (BPS-16),

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

Traffic Warden, Swat. ' ' - . . Petitioner

a VERSUS

Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar. _

Chief Secretary, Govt. of Khyber Pakhtunkhwa, Peshawar.

Chief Traffic Officer, City Traffic Police, Peshawar. 3

Govt. of Khyber. Pakhtunkhwa “through Secretary, Finance

Department, Civil Secretariat, Peshawar. . o

Govt. of Khyber Pakhtunkhwa through Secretary, ‘Establishment

Department, Civil Secretariat, Peshawar. R ,

6. Shahid Ullah, Computer Operator, CTD, Malik Saad Shaheed Police
~ Lines, Peshawar. , : ' : , ,

7. Muhammad Hussain, Computer Operator, CT| D, Malik Saad Shaheed

. Police Lines, Peshawar. : ..Respondents

HWN

n

REVIEW PETITION AGAINST THE JUDGMENT AND ORDER DATED 07-

262023 OF THIS HONORABE TRIBUNAL PASSED IN THE ABOVE
- SERVICE APPEAL. . - . .

| Respectfully Submitted:-

:1. That the petitioner "earlier filed the mentioned Service Appeal before
this honorable Tribunal which was dismissed vide Judgment &nd
- Order dated 07-08-2023. (Copy of Judgment and Order dated 07-

08-2023 is enclosed as Annexure A).

2. That this honorable Tribunal is very much vested with powers to
- review its Judgment as this honorable Tribunal has allowed Review .-
Petition No 444/2019 in Service Appeal No 939/2015 which was even -
not challenged by the respondents, thus attained finality, hence the
instant Review Petition. (Copy of Judgment passed in Review
Petition No 444/2019 is enclosed as Annexure B).

3. That the impugned Judgment and order dated '07-08-2023, is a_gaihst- )
- the law, facts and principles of justice .and liable to review on
grounds inter-alia- as follows:- - o



' GROUNDS- .

A. That the impugned Judgment and Order is illegal, void against the

law and record.

B. That the impugned thiﬁcatifon. to the extent of amendment in

appendix against Serial 2 in Column 5, for clause (a) and to the
“extent of adding “Note” has even not been “approved by the
competent forum, as the Standing Service Rules Committee (SSRC),

was not Constituted in accordance with law and instructions of the’

provincial Government, thus the same is corum noh judice and as
~such the impugned Judgment is liable to .be reviewed on this score

alone. {Copy of Minutes of the SSRC dated 14-07-2020 is enclosed
~_as Annexure C). . :

© the approval of SSRC, hence the impugned Judgment and Order is

D. That in para 8 of the impugned Judgment it has been held that the
‘Establishment Department which is. regulatory department of the -

liable to review, on this score alone.

provincial Govt. has already adopted such step, while according to

.Sub para III of the Minutes of the SSRC. dated 14-07-2016, the
decision regarding seniority was made according to which the’
Seniority List will begin from the Assistant Progranimer, foliowed by .
~ the Data Processing Subpervisor-and su’bsequently by the Computer
- Operators, which has further been elaborated by adding the
“Explanation” which in clear terms sates that the Assistant

Programmers will rank'senior to Data Processing Supervisor and Data

Processing Supervisors will rank senior to the Computer Operators, .

while in the instant Case the petitioner has been treated totally in
different manner, thus too the impugned Judgment is liable to be
reviewed. (Copy of Minutes of the SSRC dated 14-07-2016 is
enclosed as Annexure D). : , ' B

. That the im'pugned Judgment is in violation of Sectio’n 20 to 24 of the .
~ General Clauses Act, 1897 in which case such appeals were aCcepted

by this honorable Tribunal and whi.ch' were-also upheld by the Apex

‘Court. {Copy of Judgment dated 29-01-2013 passed in Service

~ Appeal No 251/2011 is enclosed as Annexure E).

- That it is worth to note that no qualification wa‘s.approved in the
meeting of Standing Service Rules Committee (SSRC), while in the -
- impugned Notification the qualification was later on included, without



® | .

. F.That it has been held by the honorable Peshawar High Court,

“Peshawar vide para No 8 of its Judgment passed in Writ Petition No

3893-P/2020 dated 12-07-2021, that the posts of Computer

Operators and that of Assistant Programmers are two distinct posts..

~ {Copy of Judgment dated 12-07-2021 in Writ Petition No 3893-
P/2020 is enclosed as Annexure F). :

G.That the' post held: by the -petitioner, ie Assistant
Programmer/Assistant LAN Administrator . (BPS-16) and that of
Computer Operators are totally distinct posts even in terms of
qualification, besides previously the Computer Operators were
promoted to the post of Data Processing Supervisors and the then
the data Processing Supervisors were to be promoted to the post of
Assistant Programmers, thus the Computer Operators have been

- brought two step up and now are placed senior to the petitioner,

* hence the impugned Judgrnent is liable to be reviewed.

H.That the impugned order is liable to be reviewed as the accrued
. rights of the petitioner have been snatched and- that too for no fault
on their part. ' :

1. That the impugned Judgmeht and order has been passed in violation
of record, facts besides principles of natural justice. ‘

J. That the petitioner seeks the permission of this honorable Court to
rely upon additional grounds at the time of arguments. o

It is therefore prayed that by accepting this Review Petition,
the impugned Judgment and Order dated 07-08-2023 passed by
. this honorable Tribunal in the above mentioned Service Appeal,
' may kindly be set aside, be reversed and the Service Appeal of
the petitioner may kindly be accepted as prayed for.

Dated:-25-09-2023 I Petitioner
Through S

. Baseer Ahmad Shah s
4 Ibad Ur Rehman %é/
Advocates, Peshawar/
CERTIFICATE: ‘ ' '

Certified that as per instructicns of my client, no Review Petition on the

same subject and between tha same parties has been filed previously or

concurrently before this honorable Tribunal. - - :
- o ADVOCATE



BEFORE THE KHYBER PAKHTUNKH\XIA SERVICE TRIBUNAL
PESHA\X/A E

Review Petition No /2023

Service :Appea_i No 7543/2021 .

Abdullah.... srsrrstss s e PetitiONRE
VERSUS B

_PPO and Other<_ eesinmmmssieeness ,- Ali'e_spondents'j:_.;.

- AFEIDAVIT

1, Abdullah Assrstant Programmer/Ass:stant LAN Admlmstrator (BPS-16),,
- Traffic Warden, (the petitioner), Swat, do hereby solemnly - affirm and

declare on oath that the contents of this Review Petition are true and -

~ correct to the best of my knowledge and belief and nothing has been

| '_concealed from thIS honorable Tnbunal . | 7£ E : -

% ' DEPONENT =

Advocate Peshawar.




 BEFORETHE KHYBER FAKHTUNKHWA SERVICE TRIBUNAL
. - PESHAWAR o
Review Petition No /2023
o
‘Service Appeal No 7543/2021
Abdulléh’ ' '- - . - ,...‘.Peti‘tionér

- VERSUS

PPO and Others , . renesennnsennaes Respondents

A lication for the suspension of the o eration of the -

- impugned order and Judgment dated 07-08-2023, till the

- final disposal ot this Review Petition.

Respectfully Submitted:

1. That the above titled Review Petition is being filed to_day,‘ in which no
- date of hearing has been fixed so far. S -

| '_ 2. That'thé‘facts and grouhds of Review Petition may kindly be
considered as integral part of this application. "~ -

3. That the applicant/Petitioner has} got good.prima facie case and is
‘sanguine of its success, - | | *
4. That the balance of convenience also lies - in favor of the

‘applicant/petitioner.

5, ‘That in the inen circurastances if the impugned Judgiment and order
is not.su$pended the applicant/petitioner will suffer irreparable loss.

It is therefore prayed that on acceptance of tl?is application,
the impugned Judgment and Order dated 07-08-2023, ma 1y kindly
- be suspended till the final disposal of the titled Review Petition.



 Dated:25-09-2023 . Ppetitioner
e - Through - '

AFFIDAVIT

I, Abdullah, Assistant Programmer/Assistant LAN. Administrator (BPS-16), -

Traffic Warden, Swat, (the -petitioner), do hereby solemnly affirm and.

~ declare on oath that the contents of thi Application are true and correct to
 the best of my knowledge and belief and nothing has been concealed from

this honorable Tribunal. |

Identifiedby . . DEPONENT
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1

Y Adulan, Assistant PrbgrémmerjASsista;fit__LAN Administrator” (BPS-

16); Traffic Wardan, Swat...... ., v Appellan

2. Chief Secretary Govt. of Khyber Pakhtunkhwa, Pesha a
- 3. Chief Traffic Officer, City Traffic Police, Peshawar, - N
4. Govt. of ‘KPK through -Secretary. Finance Departmentsg;
- - Secretariat, Peshawar, S o
.. 5.Govt. of KPK through Secretary Establishment Department, Civil
B Secretariat, Peshawar. A T

 APPEAL U/s 4 oF HE &PK

THE ¢ )
1974 AGAINST THE NOTIFICAT

© NOTE” WHERERY THE_KP_POLICE DEPARTMENT
 {INFORAMTION TECHNOLOGY WING) SERVICE RuiEe

-+ 28-04-2021 of respondent No 1 to the extent of Amendment in~ -
Appendix against Serial No. 2.in column's, for clause (a) andto - -

A

2014, HAVE BEEN AMENDED THEREBY MAINTANING

JOINT _ SENIORITY _LIST OF ThE ASSISTANT -

o DEPARTMENTAL APPEAL OF THE APPELLANT HAS NOT .
. BEEN RESPONDED 50 FaR DESPITE THE LAPSE OF -
‘MORE THANTHE TATUTORY PERIOD OF NINETY DAYS. =~
" PR YER:-- SN L
On ‘acceptance. of .this appeat; the impugned notification dated -

the -extent of adding 'Note’ whereby" Kp 'Pol;ice;Departm'ent_
(Information Technology Wing) Service’ Rules, 2014 the service. -

rules, 2014, have been: amended thereby ‘Mmaintaining joint :

- Seniority " List of the: Assistant,'Programmers,‘_Assistant:LAN

~Administrators and .Computer - Operators (BPS-16) for ‘the . .

- ild .
* .
Re * v 1
B "'ﬁo.""'u .’,.".u -
vep o

Ré pectfully Submitté'd:_-

That the appellant s highly qualified who has ‘passed ‘his -
Bachelor . in . Computer - science (Hons) Degree and .was



caizy - -

- sa 7543/7021 ]

07 /\ug, 2023

prcscnt Mr Asif ’\/Iaeood All Shah Deputy Dlstnct Attomey

i

pcrus'cd.

02 Vld(. our dctaulcd Judg,mcnt conswtmg of 06 pages

~ in connccu.d bervxcc Appeal No 7279/2021 t}ticd “Sald
: Nawa/ Vs vaumal Pohcc Officer Khybcr Pakhtunkhwa
Pcshawar and othcrs” Lhc appcal in hand bemg dev01d of

mcrils 1s dlsmxsscd COSI.‘: shall follow the. event Cons;gn

10. Pronounced in open cowt in Peshawar and gzven under o

-our hands and .sea/ of Ihe Trtbunal on thzs 07 day of August

| (FARE¥HA PATL) (RASHIDA BANO)

. ‘Member (IF) . Coe - Membcr (J)
" *azle Subhun, PS¢ S , —

' 2023

- Number of ¥

Fotad el
Name o7 Ui
Diste of Complaa i Lo

for Lhc respondcnls present Arguments heard and rccord

. - - l, in’ '. Deam “-:.J-_ P '; ‘_ - /h —;'._,,_
o Twne of Preseutates TR ‘.,_(f::n.,.A};l—L ;

3 Lt "" A & v—'_ a—-)
Date of Delivery ol o, 0_/)_ . ;7




I’ESHAWAR

Servncc Appeal No. 7279/2021

BEFORY: MRS RASHIDA BANG - ... MEMBER @ \&
MISS FAREEHA PAUL ... 'MEMBER(E)

Sand Nawa/ Assistant 1’1 og,lamner/AsazsLanl LAN Admlmslldtor (BP‘§ 16)

City Traffic Pohcc]]cadquartc.r Peshawar.  ......o.oeenniiloie (Appellant)
T Vc'rsus .
. Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar. R iy

2. Chicf Iaffic Officer, City Traific Police, Peshawar.

3. Shahndullah Computcr Opmalor CTD, Malak Saad Shahccd Pohce Lmes, :

" Peshawar.
. 4. Muhamniad 1lussain, (,omputer Operalor BPS 16 C"lD Malak Saad -
bhaheed Policc],mcs Peshawar. . ... (Respandenls)
Mr Mir /dmdn Safl . - L -;;;' .;"g"; ‘
Advocdtc, ' - . . Forappellant
Mr. AsifMasood AliShah ... Forofficial respondents
Dcputy District Auonncy ~ ' | R
. : o ' . ';i}_ ) » .
Mr. Noor Muhammad khauak ' ... For private respondents -
Advocate . : -
' o e o s X
Date of Institution............vv.. ... 17.08.2021 ;.-
Datc of llearing......... e - 07.08.2023 B
Date of Decision. .....couvveeen.n.  07.08.2023
) J'UDGEM_ENT

o
e

H

F/\Rl«l HA PAUL MEMBFR (E): lhrough thls sxhglu, Judgment, we' |

' mtcnd to disposc of mstant app-.,al as well as cbnnected Service Appcai No

% ¥ ¢
. {i

.7“60/202] L:tlcd “Muhdmmad l<ram Khan Vcrsus Provmcxal Police Ofﬁccr,‘-.

| Khyber Pakhtunkhwa Peqhawar & othexs” and (n) bervn.,e Appeal No ‘

R yvice Trilvana
Fran vy e

_. '7543/7021 ullc.d “Abdul}ah Vcrsus Pnovmcndl Pol:cc Ofﬁccr Khybcr'

N .

—
e . e
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Pakhtunkhwa, ’eshawar and others” as in all the appeals common, quesfions

of law and [acts arc involved. i ' e oo

2. "l“hc‘scrvicd appeal in hahd has been instiﬁutcd ander Scction 4 of thc

l\hybm Pakhtunkhwa Service Tribunal Act, 1974 agalnst the notlﬁcatlon dated |

' 28 04.2021 oI' rc.spondcnl No. 1 to the cxtent of amendp'llent 1n= Appendlx

whcrcby 1h<, KP ]’olm, Dcpartmcnt (Informatlon Fechno}ogy Wing) Servncc

- "ll?c-:hjppcilant was appomlc.d as Asuslam Progrdmmcl//\sslslam LAN

, of its issuance.

against serial No. 2 i column 5, for clause (A) and to the extent of “Note”

Rules, 2014 had been amended thereby maintaining jomt scmonl,y list of the

‘/\ss'istém' Programmers, Assistant I,A'N Administratbrs 'and Computer

Operators (Bb 16) for thc pm posc 01 pxomouon egainst which departmental

appcal 01 Lhc appclldnt hdd not been responded wtthm the statutory! perlbd of

| ninety days. It has been praycd that on acccptance of this appeal, the impugned
- notification dated 28.04.2021 of respondent No. | to the extens of Amendment

in Appendix against Scrial No. 2 in Column 5, for _Clause (A) and 1ogthe extent |

of addmf, “Note” whereby the KP Polxce Department (Information Iuchnology

- Wing) Service Ru]cq 2014, "had bccn amc.ndcd thclcby maintaining Jomi

scmomy list of the Assistant Programmers, Assistant LAN Administrafors and ,

Computer Operators (lBPS-] 6) for the purpose of ipromotion'mig‘;l'xt bé‘declaféd'
illegal and unlawful and be siruck down and exbtinged from the KP Police

Dcparlmcm (]nformahon Technology Wing) Scrvxce Rules 20!4 ﬁom the date

SR I Y

1 . [ H

3.‘., Bricf facts of the case, as ngen in 1he memorandum of appeal, are that

o l,;.’t.'

o 3 K R




L

'Admmlstratm (BPS 16) vide. nouﬁeauon daied ‘10 05 2018 pursuant to the
1ccommcndat]ons of thc Khyber Pakhtunkhwa Pubhc Service Commlssxon

ihuc were: only threc mcumbents in lhe Kl’ Pohce Department who werc

serving as /\smtant Pr ogrammcr/Asmstant I,AN A,dmmlstralor (BPS—16) and L

| 1hc dpp(.”dl’ll. was at the Lop of the scmoniy list. Vlde nouﬁcatlon dated.

s

. 28 04 202[ of 1cspondcm No 1, amcndmcnts were made in Appcnd:x agamst‘
‘ senal No 2 m Column 5 for (,lause (a) and “Note” was also added whereby )

| 1hc KP Pohcc Dcparlmcnl (In{‘onmauon lechnology ng) Scrvme Rules :

2014, were dmcndcd thmeby mdlnta,mmg, _]01[1'( semont) hst of the Asmstant

-

Prograllam:el's., Assistant LAN Adminis.ators and Cpmputer Opcrators (BPSf '

16) for thc pui'posc of promotioﬁ. The appcllanlq pre-ferred deparLtﬂental appeal

abamsl thc nouhcalnon datcd 28 04. 2021 whlch was not rcspondc,d walhm the

statulory pu‘lod of nmcly ddys hence the plesent appeal. o P

4o 'R_cspondcnts were put ~; on notice -who' subrr'iitted ‘Witten” replies/
. comments on the appeal. We heard the lcarned.eounsel for thelappcllant, the_
lcamcd ‘Deputy District Auom'cy for the official respondenls as well as .

coumcl for pnvatc rcspondcnts N’o 6 & 7 and peruscd the caqc f k. with g

) ' ' 8 i ll
connceted documents in detail. g '

s . . v 1d

5. lLear ned counsc] for the’ appellam after presentmg the casc m detall

ar;,ucd that the unpug,ncd amcndmems wprc lll(‘«éd] aqd v01d ab-mmo He
. "l

further argucd that 1hc unpugncd amendﬁnents had adverse]y affecled the

accrued rights ol the appellant, as he was by now on the second position of "
o N ~ S

scnlorlgy list~ wluk. subscqucnt'u_) maintaining joint seniority list, his seniority

-



AT T N e R

Sl

wou]d be alfcctcd advcxscly as hc would losc his semonty posmon He further

3 arg,u(.d that through lhc unpuf,ncd am@ndn}ents, the Computex Opemators had

been mcludcd w:lh the appellam m scmoutv list, desplte the facts thal boih 1he

3 posts werce of dlsuncl natuu. and of dlﬁerenl cadres. He further argued that the

o

-rcqu]slu, qudllll(.dll()n (or both the posts was also not lhc samec, as. for

. Compmcx ()pc1 atos minimum qua[xﬁcauon was second class Bachdlor Degree

i

~ with anc ‘ycar l)nploma in'IT" while s minimum qu,aftﬁqatjon for the post of
Assistant Progrann'ncr's/Assistant LAN Administrators- was .seccond class

‘Mdblbr DL{DILL in (,omputu Sc:ence or four years Bachelor Deg,ree in

Informauon lcchnolog,y or Ccmputcl Science or equalcnt quahﬁcauon
Au.ordmg, (o htm 1hc 1mpu§,ncd amendmc.nls were in v1oldl10n of the Section

20 1o 24 oI 1hc (J(.l]Cldl (,lausus Act 1897 He rcquested lhat lhe dppCd] mlght

‘be dcccplcd db pldycd {or. ." S R ERRTRRTE

: . . ’ » . - L ‘ iy - o
6. Learncd Deputy District Attorney "and learned counsel “for private

-

'_ fcspdndchls No. 6 & ~7- whilc" n:buuing the arQMents of léarhed coun}sel for

|

’ lhe appclldm argued Lhat the l’rovmc1a] Pohu, Otﬁcer empowered by Sectlon .
140 of the Khyber Pakhlunkhwa Police Act, ?017 (KP Act No TI of 2017) .

made amcndmcnt in the Khybel Pakhtunkhwa Pohce Depamncnt (Informauon :

{‘. Il,,.

Icchnolog,y ng,) and in. the hght of sub rulc, 2 of Rule 3 of the Khybcr

f . i H ;

, Pal\htunkhwa Civil Servants (Appomtmcnl Promotion and Ilanblu) Rules

& l L 4

, 198) and aiso in th(. hg,ht of rccommenddtxon of SSRC and wnth Lhc approval

a‘ $ I ‘ i A

_’ of (Jovcmmcm amended 1he 2014 Serwcc Rules in the beqt mtcrest of all the
lnfommtlon Iu.hnoio;,y stdff mcmbcra of the. Khybel [’akhlunl\hwa Pohce '

“ hey;e;\omcndcd lhdl accmdmg 110 !hosc lules, the respondcms Jssued' joint,.

LAy S




AAssislant I,A.N : Administfabrs.

| Science"or equivalent qt-talifl'calianh_ﬁ'om a u) Second Class: Bachelor I)régrw}%nz a

J recognized univeryigy

—

seniority list for the cadres of Computer ()pi:‘ratof;i;:', ‘Assistant Prdgraﬁi:ners and

rcspondcnts No 6 & 7 were scnior 1o thc abpcllam. as per their ~m1t1al regular

appointment, Lhcrcfoxe they were entitled for prom‘ouon to the next lugher

scale. ‘They requested thal the appcal might be dlmeSSEd

2 i,

7. T hc appclldnl has 1mpu§,rcd thc amendnient in serv1cc rulcs ﬁ,sued vide

nouﬁcatmn dated 28.04. 2021 on the gnounds that the cadle of Computer

‘ ()}Matom is dlllu ent ‘from that of Asmmm Prog,rammcrs//\ssxstam LAN

AdmlmsUatoxs and hence no joint scmomy hst of these posmons could be’

mamta:ncd Pcrusal of nmpu;.,"md nouhcatxon 1ndxcates thal the posts of

Co_mputcr Opcralo;s as well as Assi'sl'ant i‘Progralﬁnrmirs/A's"sisi'ta;nt 'LAN

Admnmshaims arc in BS-16. As far as quallﬁcation for! bo{h po&ts is

conccm(,d the nouhcalmn pxov:dcs asfollowfzvs. PLoT o e

) o L ) f.‘"- ‘ s ' I
Assistant Programmer/Assistant ,LAN Camputer Operator (BI’S~16)
Administrator (BPS-16) Coir

At least Second Class Master Degree in (i) . Second Class Bachelor's ‘Degree in'
. . ': ‘ ) . t. S

Computer Science/Information 1 echnology Computer .Sczence/!nformatmn

or  four - years - Bachelor g})egrée in Iechnology (BCS/BIY 4 years) from a

Information ~ Technology  or Computer recogmzed Umverszty, or

lhcy furthér argued 1h.1f1 th‘u pl‘lvate "

S——— e A oy

Diploma  in {njérrﬁa(ian nd bc}moiégﬁz

/mm a Recogmzed Baard in 1 ethmcal

fduca!wn with two y::ars' expei ience as

Computer Operator.
M ~

recognized university - wifh one: year|

. .
. ) - mee— . .

)";,-.
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 The above mentioncd comparison of the positions indicates . that the
: : . . ok t B

qualification for both scts of posts is the same except Sr. No. (ii) for Computer

Opcrators. . ‘ o R -

8. “ There is no sccond obinié_n on the faci‘t}iat pi‘ésériiﬁing qua]‘.iﬁ{:é*tion.for a
;pcciﬁc post in any pro-.vincial g(;vcrnmcnt'c:)rgani:zéti:or{ fs the sole domain of
the Pr ovmual (JOVClnmCIﬂ The }’rovmcml (}overmnent is ﬁllly cmpovyered 1o
prc.s(,nbc service rules and amcnd 1hcm in such a way that Lhc l‘l},hlb of its

cmpioyccs arc fully pr olcctcd on onc hand dnd 1hey are glvcn lair opportumty ,

of carcer progression also. In 1he case undcr reference here, ithas been ~f0ur_1d :

that all the positionis arc in BS-14 und 1.lated to computer, andhcnccbh;bbed L

togcthcf. 1t is lurther noted that it is not just the Provincial Polic‘e in which suéh
stcp has bccn ldkcn rdthcr 1hc same prdcucc hab alroady bcen adopu.d by

- various depdl tments in the le Secrc.tanat of the Provincial (xovemment and -

.~

: Spccialfy the listablishmcnt_I)cp,aﬂmcn_t, which i a rcgulatdry deartmei.lt' in

all the service matters of employees of provincial government. . : - Y

9.- In view ol the abovc dleUSSlOD the dppcal in hand as well as <.onncctcd

appcals bung, dCV()id of mwls are d:smmcd “Costs shal] follow lhe wcnt
LR 1 I A -
(,onsl.gn. '

o d W

10 I’ranaunced in open couri in Peshawar and gzven under our hands and .

st

Aeal of 1/7e 1 nbunal o thz.s 07"’ day ojAugust 2023

(FARKEHA l’/U ) oo ‘(RASHIDA BANQ) .
- Member (J ) o AT TR Member (J) |
‘ "Ia:/ebuhlwn PSH T T
B o R

Bt e 80
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ORE THE KHYBER PAKHTUNKHWA SERVICE PSP

Neilagernl”

B i L(,l_-

Quww ]Da {/{,&L,: A/p ¥ L(/'.Zg%b c _2,5_’}?11)_2:77

s '_B._E__F_____n
S - S TRIBUNAL, PESHAWAR

: Serwce Appeat No.___

1' Munamrnad Sohail, Ex-Deputy Seérétafy (BPS 18) Induslne:

- Commerce and Tephmcal Education Depanment Khyoer

ot Pakhlunkh wna (KP), Pesnawar & Rio House No 31 Slreet No

9-A, Gblbahar Colony No 2 Pesnawar Cuy -

.....

. (ATp‘ellanl]

1. Gowvt of Khyber Pakhtunkhwa through Chief Secretary Khyber -

Pakhtunkhwa Cnm Secretar:al Peshawar
2 Secretary o Gowt. of ‘Khyber Paknlunknwa L,OI,I'!mCICL &

Induslrlles Depanmenl Peshawar

‘. A . 4 . : . . . L .
I -~ 3. Secretary to Govt. of‘Khyner' Pakntunkhwa  Environment

~ .Department. Peshawar . o

4 . ’(_Re_spondc:nts)

FR R E R R R R UI

LEAVE TO FILE REVIEW APPEAL UNDER S(:CTION 4 OF THE "
'KHYBER PAKHTUNKHWA SERVICE TRIBUNAL ACT 174, THE -
JUDGEMENT . ANNOUNCED _ VIDE _DATED _ 13.04.2016. |
\WHEREBY THE  SERVICES TRIBNAL CONVERNT THE *
PUNISHMENT - AWAREDED _BY DEPARTMENTAL INQUIRY
COMMITTEE IN_.TO_COMPLUSORY RETIREMENT FROM

o SERVICES

" Prayer in Apbeal:

1. Ugon acceptance of this_leave fo file review appeal the

ST - appellant-pray as below; " -

1.'1.» The decmon/order announced dated 13. 04 2016 mav' '

gle se be rewew and set as:de on. humdnltanan ground

(Annexure-2)

CRvew .




. Muhammad Sohali Ex <Deputy Secr

. No 31, Street No. 9AGuIbahar

descrlbed above i tne headmg, the petitioner has prayed for

'eer:one THE KHYBL PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR '

Revlew Petltlon Nd 444/2019

Date of Institution . 25.11.2019 LA

Date ‘df Decision 01. 0” 2022 L ". . ,'
etary (BPS 18) Ingustries, Commerce and‘
t*Khyber Pakhtunknwa Peshawar. R/Q House:

Technical Education Departmen
Colony No. 2 PeshawarCnty

(Petmoner)

. S ) l .

Government of Khybzr Pakhtunkhwa through Ch:ef Secretary, Civil Secret:anat
" Peshawar and two others. . (Respondents)
Mr. Fazal ‘'Shah Moh: aand, o .
. Advocate : o " .. . For Petitioner.
Mr. Muhammad Adesl Butt, - o
Adal. Advocate General ' e .. - Forrespondents. ~
MR AHMAD SULTANTAREEN =~ .. CHAIRMAN
- MR. ATIQ-UR-REHMAN WAZIR,. - .~ . = MEMBER(E) .

JUDGMENT : : . B
AﬁMA_iupIAN_AngLLtLALBMALThrough the Rewew Petltlon

the rell,ef as

. copied below:- . L o
: : : ,

“1 Upon ac .eptance of this leave to flle review appeal the

appellant pray as below -
- .1'1',, The deciston/order announced dated 13 06 2016 may

. please be revuewed and set aside on- humamtarran

ground S B ot
' 1'.,2.~ .The appellant appeal/case may please be transferred to .

the E'stabllshment Department to. conduct 're-

inquiry;’hearing." {




7

2.

3, The grounds urged in

The facts stal:ed in tne Revnew Petltlon preclsely rnclude that tne '

petitior]ter was proceeded agalnst under the Khyber Pakhtunkhwa Government

Servants (E&D) Rule 2011 and penal,ty of removal from servrc

upon- hlm vrde order dated -19,05. 2015 He filed departmental appeal wh:ch“P

. was rE)ECtEd vrde order dated 05. 08 2015. Consequently, Servsce Appeal No.

939/2015 was preferred before this Tnaunal The service appeal was

ad]udlcated upon by the Trlbunal under due course and vide ]udgment dated _

13 04 2016 the penalty of removal from serwce Nas converteo nto that of

compulsory retlrement

documents ‘were presented by the re5pondenr.s oefore the departmental ’

enqulry Commlttee and before this Trlb‘uinal that the eplsodes of departmental :

enqmry, review pehtaon and proceedlngs before thls Trlbunal were m:sgunded

by presentmg a photocopy of fabrlcated concocted false and basele
prowded by- the Establlshment Department having no legal status under the

Qanun-e-Shahadat, Ordlnance, 1984 that no relevant and specific

dqcumentary proofs were- presented that the ewdence presented by the -

© respondents-was based on mere verbal statements spele’calIy the statement of -~

Mr. Naeem Khan whlch was used to p‘und ngund to mrtlate departmental

g proceedlngs, that the appellant was not treated in accordance wuth the "basic

prrncnples of Iaw and his rlghts guaranteed under the law were v1olated that no

legal proceedmgs were adopted to conduct departrnental enqurry ang awarded |
: major penalty of removal from serwce, that the charges leveled agamst the

: appellant were never proved in- the enqunry, and that the appellant never

commltted any act.or omlsslon whlch should be termed as mrsconduct

4. Arguments advanced on behalf of the petmoner and by learned AAG on

behalf of the 'respondents have been hear.d_.' Coples “of the record.compnsmg

.«

e was lmposed

-the Revrew Petition :nclude that- no orlgmal _

ss letter .




a . .

alleganons and reply, enqmry rep

- repiy, among others as

5 The maintalnabiilty of thls review petttlon
on revnewablhty of the impugned ]udgment »

deterrnrnatron before embarklng up

Needless to say

Pakhtunkhwa Servrce Tnbunal Act 1974 wrth d

statute According to sub sectlon

has been veste

terms and conditlons of service of caval servant

hat any civit servant aggrreved by any f‘nal

Sectron 4 of the Act Ibld provndes t

)

order whether original or appellate made by departmenta! au

of any . of the terms and condltlons of his servrce may prefer an appeal to the h

Tnbunal havmg ]unsdlctlon in th

T provrde ngnt of app

|
’ crplnnary matter has been provnded spemally u

\ - appeal in dis

. below for ready reference -

] udgment dated 13, 04 2016 of this Tnbunal

ort and proceedings, show cause notlce and

that this Tnpunal has been estabnsned u

d with exclusrve ]urisdlctron in respect of m

e matter However

2al for crvnl servant in dxsmpnnary rnatters Th

: Khyber PakhtunkhWa Government Servants (E

charge sheet/statement of

annexed wrth the Revnew Petrtlon have been perused.

as the ﬁrst pomt for

nder the Khyber

enned ]UFISdlCtIOﬂ by the same

(2) of Sectlon 3 of the:said Act, the Trlbunal

atters relatang to

mctudlng drscrplmary matters

Secti'on 4'ib|d does not

nder Rute 19 ot tne

&D) Rules 2011 which 1s Copled

* “19. Appeal. before l(h yber Pakl}tunkhwa Serwc 5 Tr/bunal-

- :(I)/Vorwrmsa-ndmg anyrhmg con
nme being in force,

order passed under ru/e 17 ma Y,

Pa/(/rrunknwa S'erwca Tr/buna
Pakhtunk'rwa Prawnce
' Pakhtunknwa Aa‘ No.: .l of !974)

any Governmenr .:c”Vd/'I[ aggr/eved by an

Serwr:e

ta/ned in 20y other law or ru/es for the

y fna/

w/t/un m/rty days~fram the date of

'Trrbuﬁa[ Act, 1974(K/‘7yoer

m— |

thonty in respect )

e ngnt of s .

commun/cat/an of the arder, prefer., an appeal to. me Kﬁyber ‘

/ estaa//.ched under me Khyber




e
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7.

6. In vlew bf the above legal posrtton a cwri servant has been grven rlght

of appeal generally in respect qf any of the terms and condmons of his Serwce

under’ Sectaon 4 of l:he Khyber Pakhtunkhwa Serwce Tnbunal Act, 1974 while

(E&D) Rules, 2011 in respect of drscrphnary matters

.
provide, for- nght to ﬁre a review petltron befOre the Servnce Tribunal agannst its

dedsnon made in pursuance to the appeaf preferreo under Sectlon 4 of the Act

or- 'Rule 19 of the Government Servants (E&D) Rules, - 2011.

Sectlon 11 of the Khyber Pakhtunkhwa Servuce TrlOunal Act, 1974 for carry:ng

“out the purpose of the said Act. However the sard ruies are also silent about

revrew petrtlon In deneral sense, the purpose or review petltlon is to make a

request/submrssaon for reconstderat:on of a deusoon already made by a

Court/Tribunal for the purpose of making changes or making of fresh cecusron
In the stnct legal sense, & court or Trlbunal hawng given a r:nal decision

become funa‘us ofr(ao and revnew of the gecision thereaﬁ:er 15 sub}ett to the

: JUHSdICtIOﬂ expressiy provrded by law er derlved mphedly [n the present case,

thrs Trlbunal has got no express junsdlctlon prOwded under the Act or Rules

dlscussed above to. embark upon revlew of |ts own decnsron However Federal

Servnce Tribunal (.ST) estabhshed under tne federal Ieg:siatron i.e. Service

Tribunals Act 1973 (LXX of 1973) has ‘been vested with review Jurrsdrmon

under sectron 1A of the sald Act The same 1S copled herem below - »' g

‘ "4A Rey/ew. —-(1 ) A Tr/buna/ shall. /73 ve. the power to review its -
N /"na/ arder on a review per/r/on filed by an aggrie ved parzy W/m/n

r/wn‘y days of r/;e order on rhe fo//awmg el ounds name/y -

The Khyber Pakhtunkhwa Servu:e Trlbunal Act does not specrfcallyj

© specially’ under Rule 19 of the Khyber Pakhtunkhwa Government Servanrs o

Khyber _

' Pakhtunkhwa Service Tr:bunal Rules, 1974 have been- framed in pursuance to .

.




N 'Un‘l '

i a‘/scoverv of new ana‘ impa/tant matter or evidénce which,

_anter e,\ erase af aue d///gence, was not within knaw/ea’ge

-
of me pet/t/aner or could not be praduced by /um at me .

time wff en the order was passed

i) on accaunt of same mzstake or error apparent on the face .
: ~of r_ecord; or -

(///) for any omer SUfi aent cause.”.

' (2) The Tr/auna/ sha// deade me review pem/an within thirty

K days
. <(3) The Tﬂbllﬂa/ may’ “ confirm, set- aszde, vary or mod/ﬁv the

. Judgment or arder unaer review. " U

8.‘ FST and aIi provmaal servuce tr:bunals mclualng Khyber Pakhtunkhwa

‘ Serwce Trlbuna! hava been establlshed :n pursuance to Artzcle 212(1) (a) of theA

Constltutlon of Isiamlc Republac of Pakistan obwously with dlfferent terrltorlal .

‘ Junsdicttons Adjuducatory jUrISdICtIOn which refers {o the power of a tnbunal
‘ro hear an appeal is common for all the said mbunais as provrded under
section 4 of respectlve Serwce Trlbunal Acts However, unhke Provmcual
Servlce Tnbunals FST has been vested with ex::ess powers of fE\.;cw un:ter

. section. 4A copleq above in addmon to 1ts bas:L, adjuducatory jUflSdlCllOﬂ unaer

£

, sectlon -4 of Ssrvrc.e Tribunal Act, /1973 Art:cle 240 of the Consmulron o!

'Pakistan relates o appomlmem lo Servuce of Pamstan and conaluons of ..
serwce The Serwce of Pakistan. as defmed by Amcle 260 of the Constnuuon

means any service, post or offlce m connecnon wuh the affanrs of the_

’

Federauon or a Provmce Neediess to say that FST exercnses Junsdlcuon in

connection with appeals of Fedefal le Servams who make pan of the Servnce

r Pakrslan and the power of review ‘has been express}y gwen to FST under,

Section 4A of the Servtce Tnbunaf Act 1973 in tne cases of sucn cnwl servants )

which the’ PfOVInClal Serwce Tnbunals lack- |n absance of apprupﬁalc .cgnslauon




- Civil Servants cannot be compelled to av0|d

" oat hand is held as mgalntamable

N

for the sake of’ brmgrng conform:ty in the adjudicatory jurlsdnctron as the

Provincial CIVII Semants also make part of Servrce of Pakrsta

Civil Servants Therefore lf a crvrl servant in the provmce seeks review of the - .

judgment of this Trtba..nal he being. pan of the Servrce of Pakistan like-Federal

seekrng raview when., lhere is No

sp

Act 1974. On the other hand havmg regard to general conformrty of jurrsdrctlon '

of FST and Khyber Pakhtunkhwa Servlce Tribunal, borrowing of revtew»

jurlsdrctlon by the Iat'er from the former s best surted to.the purposes of Amcle

4 read with Arucle 25 of the Constrtutlon of Pakrstan Hence. the review petmon

..

9.
the pelmoner it is apt to reproduce ‘herein Delow ‘he concludmg pan of the

|mpugned Judgment -

“We have garefu//y perused the recard and Nave come to the .
conc/us/on that all foda/ forma//aes for dfsc/p/mary action aga/nsr
the appe//anr ‘have been tulfilled by the respondent departmen[ He
has been g ven fu// opporwn/ty of - gefense and neanng Sme .

, charge No. 2 and No 3 srands pro»ea agaznsr the appe/:anr,
merefafe, h/s has been pumsned 777e majar pumsnmenr awardea
‘to tne appc//ant is that of remova/ ﬂ'om serwr:e however it was
observed mat the appe//anr has rendered avout tn/rteen years of

‘ service. Present/y he was n grade 18 WhiCh SHOWS mat he was‘

' promoted fram grade-17. Since .S‘ect/an 15’ of the Civil Servan: Act, .
1973 prawdes for campassronate a//awanCe not exceedmg two-

2 third of tnc* pens:an or gratu/ry ra d/sm/ssa//remaved Government

Sement . ongcompasszanate ground, merefo_re, the Tr/buna/ s

' inclined. to form the opimon that thougn penalty of removal from

n tlke lhe Federal Co

ecific prohibmon |n thrs respect in the Khyber Pakhtunkhwa Semce Trnbunai

. Commg to rewewabllrty of the ;udgmem passed by this Trrbuna! agamst.

.




y : .
oS

Cgpar 2ol

e e o o

b sra,
e e 4

PSRN

e -

: ‘..1'1' .
make the review of Impugned judgment possible, we have to have recourse ‘to

I serwce and t‘hal“ of c'ampu/sa/y retirement ‘both fa//s in r/ze doma/n »
o/‘ major pun/shment yet the /atz‘er is /esser harsh. We therefore, o
deem it appmpnare to conven* the appe//ant pumshmenr of .
removal from .serwce /ﬂto rhat of compu/sory rer/remenr R

‘Th‘e conditions wmch work forreview of a ;udgmem are as

follow:- ' R : L
i) dzscovefy of new and /mportanr matter or ewdence which,

: aﬁer exerczse of due d///gence was not within knaw/edge

x»

of the ,:zet/aoner or mu/d nor ve praduced by him at the .

- . time wnen the arder was passed

an accaunt af some m/stake or error apparent on the face-.

i
of reccrd; ar - i
(m) ‘ for any. amer SUf czenr cause

In order to see’ whether any of the above condltlons is mstrumenta! to

[
the charge sheet 5e-ved upon the petltloner for formal mqun'y The sald charge

sheet lncludes three heads of charge as copied below -

You issued the fake Environment Protectson Agency

s
approval to 780 BTS sites for Pakustan Commumcatlon
‘, Ltmited (MObIIlnk). | | |
i) You, yourself delivered ‘ the ~fak'e~ Ehvir.en‘meﬁtal

' Protectlon Agency approva! to 780 BTS sites for Pakistan
T Mobile Commumcatlon lelted (Mobmnk) to the ofﬁce of

Chlef Secretary, Khyber Pakhtunkhwa and Secretary

Enwronment.

¢




on record to provv the charge that the petltloner had delivered’ the EPA-

You had no ofr' caal relatson bemg a Deputy Secretary

lif).
Industry with the EPA Envaronmental Approval but got

yourself involved init.

12.: . Accordlng to rnquiry report, first charge was hot'-oroved The second

char’ge as per Flndlrgs of Inquiry Commrttee was proved The sa:d charge

relates to dellvery of EPA approvat m off' e of the Chief Secretary The Sald

commnttee as per Its observatlon was concerned that a lerter which was neither -
‘addressed nor endorsed to the Chief Secretary Khyoer Pakhtunkhwa had been'~
| regzstered under Dnary Na. 10269 on 25‘n September, 2013 oy Mr Zafrullah_
‘Junror Clerk Ch;ef Secretary Office. HlS statement that he recewed it wutrb

‘ “posmve mtentlon" was noted with a questnon by the Commlrtee that what

COu:d have- been that “pos:ttve mtenton " The Inqu:ry Commlttee |tseffg

answered that this was a Iapse on part of hnfn (Zarrunah) The Lommrdee 'nen

‘embarked 'upon dlscussion of statements of other persons having no relevancy '

at ail to proof of second charge blt. there seems no effort on part of me mQuury :

commlttee 1o dlg cut that who actually dehvered the EPA approval to Mr.

"+

Zafaruflah Junior Cierk Chlef Secretary Office. when no ewdence was brought :

3

approva! in Chlef, aecretarys ofﬂce, it was not warranted for the lnqurry

_'Comrnlttee to glve ﬁndlngs as to proof or salg- charge agamst the

accused/petitloner The third charge was rtseif mconsequentlal and it could .

work when there was no second oplmon as to proof of the second charge As

already noted that ﬂrst charge wds not proved against the petitioner even
durmg the departmental proceedlngs while second charge was held as proved

qwte lmaglnatively just to: show somethmg agannst the accuseo let It be with -

findings highly irrational and farfetched.

T ——— - : - - . o -
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13. The'concludlng-part of the judgment of this 'l’ribunal impugned for

it .was

rewew has already been reproduced herein above Accordlngly,

' concluded that all codal formalrtles for dlsclplmary actlon agalnst the appellant '

’ :(present petitloner) have been fulfi Iled by the respondent department He has

‘been given full opportunrty of. defense and hearing. s|nce charge No. 2 and No :

3 stand proved agamst the appellant therefore he has been punlshed As far -

as fulﬂllrnent of codal formalltles for dlsclpllnary act:on Is concerned |t isa "

. mattler relating to due process which the departmental authontles are bound to

ensuré In the proceedlngs but lt also makes part of due process that evrdence

collected dunng mqurry is apprarsed rmpamally having regard to ltS probatrve

value Prior to inltlatlon of dlscnplrnary proceedings, there were only verbabﬁ
|

altegations against the accused/petltloner whrch culmmated |nto three heads of .

' charges already dlscussed above. The rnquw regort if read as a wnole rs

mastly lmaglnatlve tnd unsupported by any tanr,lole material. The ‘factual

detarls followed by pro and contra arguments were summed up in paragraph

10 of |mpugned ]udgment of this Tnbunal which mcludes the’ Fndnngs that it 1s ..
established on lrecord that NOC in question was :! I‘ake document Charge No 2
pertalns to the del!very of thls fake document about which the lnqmry o
commlttee reached on. the concluslon that ‘the document had been delwered by '
appellant h}mself to Muhammad Naeem, PS of the Secretary Env:ronment The
f nding is based on ‘statement. of Muhammad Naeern May be there would have
‘been a case of an allegatron agalnst the petltroner at the stage of facts fi ndlng

!
that he dellvered fake NOC to afore named Mr. Muhammad Naeem but this

' allegatnon did’ not n‘ake part of the charge sheet or statement of allegatlons

erved upon acccsed/petntuoner in the course of formal drsc:pnnary

proceedmgs The fi ndlngs in the rmpugned Judgment of thls Trlbunal in this .

. respect and bellevlr*g the proof of second charge are beyond the scope of

L] [, "jl'l‘i




‘_ -review of the Impu

L Conséquently,

’ evudence was brougH‘ on record to prove the charge tha

: dehvered the EPA apbroval In Chief

fake NOC to Mr. Muhammad Naeem cannot be stretched for proof of sec

' charge in absence of Further Inqu1ry as to how anc when: the petltloner/accused :

Cogete ol [N IR

~

charge sheet whlch is;an error on the face of record makirig' e good'grou'hd for
gned )udgment It has been observed herenn above that no

t the petltloner had

Secretary's office. The alieged dellvery of
ond'

had dellvered fake NOC in the office of Chgef Secretary Therefore, there-is a

) n'eed of denbvo :inqu*":y in this respect to th15 ext'ent.‘

what l1“35 gone above, th:s review 'petition.

14, For
nmpuqned ]udgment of this Tr:bunal bemg reviewa

asade The lmpugned order of removal of the petltaoner from servnce is also set

aswie He IS relnsta

comp!eted wlthm 90 days of the receapt of this ]udgment orﬁclauy The back

benehts are subject to outco

costs. File-be c0n5|gned to the record room. . :

L S © (AHM ULTANTA‘EEN)
' ‘ Chairman -

. [ATIQ-UR-REHMAN WAZIR}. t.” - :

.. Member(g) o HOE R e
, ' . P ¢

AN

01.02.2022
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is acc‘ebted.i

ble is set -

ted Into serwce for the purpose of denovo lnqunry to bg

me or the deno+o INguIry. There s no oroer as to
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.y at [4.30 hours in CPO Conference Room.), yn
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Cummaue; is sc

\ meeting of the Standing Sc:;:c: Rul:s
hcdn!cd to be held vn 14, 5)7.2020

ber I'akin Wer U
‘N Kiyber Fablunking, 1 discuss the Amendmcm;lj nCl:anu;clup of Inspector Genera!
fiybet Pokhtunkfiwa Police

_1,,,,-.1;1 (lnformation I'edmolm,&' Wing) Serviee Rules 203
€3 2014,

The following Officers ntundcd the mecting:.

p: Sanaublahs Abbasi, luspultr(}cncralo ‘ |
fp )
\lr Ahhlr Hayat, DIG Special Branch, kh):clit}:ak:]:yb:;p torkhva.
unkhawa, ’

|
. sir. Salman Choudhry, DIGATOrs:, Kh
: ¥ber Pakhtunkt '
1. Mr. Mubammad Sueed Kha, Commandan Elje Forc;“:h b :
¢ MrSaid A an. ‘Commandant FRP, Khyber Pakht nkh} er Pakhiunkhwa .
s M suhamimad Salcem \iuh\ut DIG Finance and [:r:m“a
1 Me Kashif Zuliqar, :\l(:fl.smbhahmxnl Khyber l’alhlunkhn:mL Kiyber l’akhlunkhm.
§ M. Naveed Gul, Diccclor, Informstion Technolagy, cro Ine:: ar, ’
g Mr. Juved Ahmed, AIG Legal, Khyber p ““lllmkhm awar,
10. Mr, Tarig Mchmood Khatiak, Section Officer (FR) Go..emm““ of- !\h’bc ¢ Bakhiunkhwa

—
—

3

"1l The Provincial Police Dmccr. welcomed the pmlcnpams Director, Information: .

Finance Departiment,

_Mr Saif Ullah Khan, Section ()ﬂ'nccr (R- Vl). Gnummcnt of }.h)b:r l’akh!mtldma :

Establishment Departiment.
* he folluwing ugenda items were Jiscussed a the meeting:»

1. Amendments in lhc Khybwr i‘akhlunkhmu Pul:cr Dcpamncnl (lnfumnnon fcchnology
Wing) Service l(ul;s 2014, -

Technology gave o Jesaited briefing / Presentation on the Amendment in the Khyber
Pakhtunkhwa Police Depastment (Information Technology Wing).-
Il ARer thorough dehberations and discussing each and cvery clause of these mlcs. the

committe¢ unanimously decided 10 remoye the clause "b® condition of one year Dlploma ,

in Information Technology and recommended the follawmg proposed amendments in the
Khyber I’.:khmnklnw Polive l)f.purum.lll (Infomumon l‘cchnulogy Wi g) Service Rules
2004
~ TIE KHYBER PAKHTUNKHWA POLICE l)EPARThiEN’I‘
(INFORMATION TECIHINOLOGY WING) SERVICE RULES 2004,
Ex!sllm, and proposed Rules for BS-17 are ubu!ated he!ow.

T — Minimum . 1 }
' Uil”nl‘a”on + G . . '

Nomenclugurvof | Q. fo.r "] Age - i;?tllﬁ&l!::[ : PWl;litd ::L:lh!:d of

PPosty A';,"olin‘l‘l;‘::nt Liatlt | g eerulsment ecrultmen
y Juitial -
Recrul:ment .
' ‘ Al least “Ta Fiy percent| gy percent by
: Sccond  Class by prumuuont._ promation, on the basis
Assistant Director | Master’s ) on the b"’::’u;' of scnlomy-cum-ﬁmas.
Mrogrammer/LAN | Degree  in seniority o | from  amongst the
Administrator/ Computsr . " | fitness, | he Assistant

Web A Science/ - | smongst Programmer/Assistant
Administralor Informativn 22.35 | Assistant ’ LAN  Administrator/
Diata !'wu.ssmt, Technology of ‘Years. ,I;fs‘;?:;nn!m “LAN L;Ol?;p‘ljgz)‘ ~l igﬁr:"::’;
'Oﬂ'cc:/ ty | equivalent (BPS-16), haviag INC
Dose 1 | quision || g 25 2

Admii ; from A ) - and - :
(Bl’s.‘;'l';;mm recognized :m., years! b Fifly percent by

| University senice as _”i"" initial recruitment
. ; '
having: _five and having
n B e e N

S —————— e

v ey
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Tecenitment,
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t

\'lulm, .n.i.d with vole nf ||,‘,,,h 1 all.

iy

{;\l\lll:\l( li.\\.\l .
Deputs Impector General o l‘ulacc. . ~ Deputy Inspector Gene;
Special Brinch, ‘ . o Hns: Khyher Paptin

Khybet Fakhiunkhiva _ T

”
K4
T . T I T e

Commandant, I
|.h) ber Pakiiunk hw a

ommandant, Flue Eaice,
Rhyber Palbiunkhwa,

: uuumm,\m.\ln.l\ﬂ IWAT)
C 7 Deputy Inspectie General4f Polics, - -
{inange & I foucmend l\h\ !‘.ikluunlh\\ 4

Q(,f//

‘\l\\.r)tl, (‘l!L}
Direcior, nfonnation Technology
Khyhet l'nkhmnklmg ,

AR L KHAN)

TARIG MERMOOD KIATTAK) 1 BAELL T o
- Section Officer (TR 72 Goug of Khyker Pakbtunkhua

st of Khyber Pakhtnnklnva- F i 1end;
. !'n_mmég Depuriment. L r,mbfuhmc'm‘[)c‘mm> i

. L4 '

CHAIRMAN

- i
-t
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Peshienvar, dal —

w17

. dnexercise of the
m_w‘;(m 140 of ihe Khyber Pakhtnkhwa I‘uh'x:c ,A:!;)u“cc
(Khyber Dakhtunkhwa Act No. 1 ol 2(!!?}, the i’ruv,lngh.!k“ -
(')'lli.ccr. wilh the uppmv:{i of the Government, hereby makes Hv

ndments, in the Khyber P
followifig further amehdments, M the Kl

ian Tec oy Wing) Service Rules,
Department  (Information Technulogy '\\rlll{.) ,

namnely:

.

AMENDMENTS

[n the Appendix,-

(a)  against Serial No. 2, in Cotumn No. 5, for clause (a), the .

following shall be substituted, numely:

“(at fifty percent by promotion, on the basis of seniority-
cum-fitness. fruir amongst the Assistant Programmers,
Assistant LAN Administrators and Computer Operators
(BPS-16). having qualification prescribed for initial
recritment for-the post of Computer Operator at Serial
No. 6, with five years® service as such: '

Note:  For the purpose of promotion the Department
shull maintain a joing seniority list of the Assistant
Programmiers, Assislant  LAN Administrators and
Computer Operators (BPS- | 6); and™; ‘

————

—
: (bj against Seriul N, 3,
the following shil| b

in Column 3. for the existing entrigs
- ) ’ ?
€ substitujed, namely;
___..—_._“__T._;H_“______q__' ——
"By initial fecruitment. T I
. e
‘ bgrzal No 3 shall be de

(@ T
9 leted; ung
W) agine < 5
:gl;’rtitm?cml No 6, in Colupy No, 2, f :
N -abhrev» .0". jlgu[es.~_:‘and h)‘ph;}n i‘rBP:‘ ,(:“. the
o Viion, hgmeﬂam] I o '5',12 v the
© Substifeq - T Yyphen “Bpg fen s

shall. e

akhtunkhwa Police
2014,

s

e — e L
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THE OFFICE OF SECRETARY g TABLISHMENT DEPARTMENT -

A meeting.of SSR.C was heid in the Office. of Sécfeta.ry,

Establishment on 1.4'-07*2015 at 1100 hours under her chairmanship to |

discu§s‘amendmenlt$ ir_l' the Appendix to the ‘Khyber " Pakhtunkhwa
- {Provincial Information Technalogy Groupy Service:Rules, 2006 in 'light of

AMENDMENT __IN _KHYBER  prpn |
A MATTON S F e T |
INFORMATION TECHNOLOGY GRoup ER’:‘,‘;?:’:ULE PROVINCIAL

MINUTES OF THE MEETING of S.SR.C HELD ON 14-07-2016 IN' -

| approved sur:mary _?ﬁfd representation, . received _from Al - Assistant
Programmers ssoclation, Khyber Pakhtunktiwa (unregistered). | '
| i . The following attended:- A ,
' ‘ (1) * Mrs, Humaira Ahméd rasse ‘In Chair.’ l
Secretary, . : ‘ i
Establishment Department. - f
(2)" Mr.MianMuhammad 0 T o4l i}
; Special Secretary (Reg) . - . \)m L‘ (L.‘.l g ) i!
.Establishment Department, =~ — e S !
(3)  Mr. Muhammad Ali Asghar, ‘ :
Deputy Secretary (Estt:), =
" . Establishment Department. _.t " l
--(4) © Ms. Saira | ] I
: ~ Deputy Legal Drafter, !
_ Law Department. - -l:i :
© (5) Mr. Hidayat Ullah N
. Section Officer (FR) ! -
Finar:ce Department. j
'(6) Mr. Muhammad Fayyaz, |
. Section Officer (R-1V), ) _ ;
. Establishment Department. . . - . oy, i
? ’ ' (7) Mr.SR Jamil ' o :
- Section Officer (E-V), ., |
‘ ~ Establishment Department.” !
3. Meeting started with the recitation from the Holly Quran. - Lo
| . S o E SR
4. - .. . After thorough deliberation, it was decided that:- - :
i, - The existing pbst of Assistant Programmers on -the [
' strength’ of Establishment Department will be declared as A
. .dying cadre on the pattern of Ex-PCS Secretariat and . i |
R 1. T
M il
.r '
|
i
|
. A E

v o airtyvnnce.
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: ?:' " e T oups, Th ) -
B R ” A o shall continye to b & Incumbent Assistant Programmer

= . A . e govérned und . . .-/
X _ ro - ed under the e . . !
}'l ‘ pPromotion t¢ the PQst ‘?f ASSIStant_Directo.l‘ X!StlngArules till .. . "i
;- il. The. posts ! - " ik
. Oper:tor bf: E}ata Processing Supervisor and Computer rj
' Operator (BDS-lzrge-d and -re-designated as Computer By
i Assistant Dlrectog)- :;:v ever, "their further. promotion as L
C s T " R 3-17) will be ‘subject “to ¢ o
P o -+ prescribed  qualification XDeri y o the )
i - o . e : .and experience for the.
existing Computer Operators’ . - ¢° | ?_P_Ost of .
il :’i;le Semontpy List.will begin from Assistant Programmer, | - ,
B T o \ ~ Jollowed by ‘Data Processing Supervisor and subsequently \ o o
. S .. by.Computer Operators, S
I : ' ' o " . Explanation - Co - - .. ':‘ . ]

‘The' last in_cUmbent of As.sistaht'Progran'imers shall rank - _ .
_ Senior o the'first Data Processing Supervisor and. the Tast - -~ - - .

- - [ incumbent of Data Processing Supervisor shall rank senior \ L
‘ CORPEE “ to the first'e.<isting incumbent of Computer Operators. o ' ' ’:' . i
5- iv. The preseni; Assistant Programmer, at the -strength of . S , } |
_Establishment  Department will . be considered. for- - M
promotion as Assistant Director, in due course.of time on SRR B
~ the basis of seniority-cum-fitness. - SRR i

B L
-

a | .5 In -ligﬁt of foregoing, the réquis@te amendments will be made !
”‘ - in the, Appendix to Khyber_Pakhtunkhwa (Provinciat Information Technology R
Group) Service Rules, 2006 in the following manner:- S Lo
3 . o . I At S.No 3 of the Appendix in column 5 at (b), the following . o =,-| '
- ' s " . .will be substituted:- " S R L SRR P
g : A o ‘ i
“50% By ‘promotion, on basis of seniority-cum-fitness, = WMo
; from. amongst Assistant Programmers ‘and Computer '
. Operators having qualification ~prescribed for initial . | i
. recruitment with five years service as such.” A _ B 1
R .7 . S.No 4 of tha Appendix pertaining to the post of Assistant . A
. ' Programmer- will remain intact till promotion of the sole DS
incumbent Assistant Programmer.’ o N
il S.No 5 of the Appendix pertaining to the "post of Data )
; * . Processing Stpervigor will be deleted. S
F _iv. InS.No 6, cclumn 1, the BPS may be deleted.
o
oy e e e e e "
B

B T T
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- a 4 M . i‘ .
Settion Offgcer (E- V), - ' ' Mg'e?tyh pmad FaVVaZ
Estabhshment Depart ' 1o Otficer (R-1v) R
) K P ment Establlshment Departme'nt o o
N A 1Y . .‘
“< M, Hidayat Ullah, L i
L "’ SR SeCtlon Offcer (SR‘IH), . . Deptty Lega[ Drafter’ ’ ’
i~ .- Finance Department. .~ . Law Department. !
Mr. Mian Mdhammad,
; Special Secretary (Reg).
’ Establishment Department
| A
B I Mis. Humaira Ah:had‘
. o "~ Secretary -
L tabhshrnent Department/Chalrman.
2
|
Q("mnnr] hv f‘ameqnnp. l .
g .
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Appeal m. 251/201,1

OEI 2.2011 )
29‘1.2013

Date of Insntutlan.
. Dal:e of Decision

: .Muan Farooq lqbal, Chxef lnspﬂctor ‘of Mulus l’t,-sh..lwar._ e
'vsgsgs e

1. The Chlef Secretary, Goyemment of Knyher Paknu.unkhwa, Pesnawar
2. The Secretary to Government'of Khyber Pakhl:unknwa Estabhshment
Department, Peshawar. | . T '_ St
‘| 3. The Secretary to Govt. of Khyber Pakhtunkhwa Mlnera! Dev, Department e S
's  Ppeshawar with addl. charge of D.G Mines & Mineral, Peshawar.’ S
4. Mr. Opaldullah, Director Licensing, D.G Mines & Mineral, Peshawar. R
" 5; Mr.-Mustafa Kamal, Dlrm:tor Licensing D G Mines and Mmeral t el
1 (RespondentS)

Peshawar sespens T .
-MIANFAZQLWAHAB _ a S
‘ -, _Forappeljant, - ’., ‘

Advoca te

SHERAFGAN KHATI‘ .

Addl ‘AdvoGaiR ReARMI AK' ! ;: o .
! SYED MANZODR AL SHAH, -~ /4. ' MEMBER -

R. NOOR ALT KHAN, . Sl T MEMBER s
S Lo S '. S ~K.hvbc.r "'ki'.u.ml“m~
-J.QQGMENI. - : T - - Servise lrivunsh 7
: Pushwar

S(EQ.MA!EQQ&A!J.&H_H._MEMiB_ ms appeal has been filed by '

Fer official respongenits.

overnment of Knyber Pakhtunkhwa vide nourcauon No. so-Admn(MD)/l-G/SB .
'ol-v dated 17 10 2010 for appomlmmt of Dlreclor Gencral Munes and Mmeml m :

3 fsenlorlr.y list of the officers' In BPS-19 of the Dlrectorate General Murlr:S ang’
;nerals for the. Iast two years, Durlng tne proccedmgs m the case, tHe !eamed
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that tne appellant j

fny stated are:
P5-19. smce 18.11. ?00'1

of lnspecl.or ‘of Minesin B
Engmcennq lnom Univers

. . Facts of: the case brie
S and Mlneral Department as Cmc

éwna degree, "In Masters in Mlnnng
:Téghnology peshawar and is tne senior most “officer-in BPS-19. His name Is in. the

p of xeniority listas it stood-an 31. 12 2008 Vide notlﬁcauon dated 10, 12 2003
ry pursance of. the: prowsnons ..ontanned in sub-rule (2) of rule 3 of the Khyber
knhtunkhwa CI Vit Servants (Appomtynent, Promotlon & Transfer) Rules 1989, and
in- supersessron of all notifications on the subject, the Industnes, Commerce,
'Mmeral Development, Labour and Technncal Educauon Depan:rnent in consultauon
‘-wnth the Establlsnment and Admlmstratnm Department and the ‘Finance" .
:Department “laid .down the 'method -of recruntrnent, qualtfcatlons -and otner

-condltlons in the Director General Mines ancl Mtne
appolatment. of Director Genera! lard dcwn as .under:--
"(a) by prornot:on on tne basis of selectlon on ment from amongst the

s of the pasts of Director Mlneral Explorauon/ucenslng and _
having at least 17 years

..

halder
cnlef Inspector uf Mlnes Labour Welfare,

sarvice in BPS-17 ‘and abové, provlded
" Initially appointed in BPS-18,.the leng
L be'12 years in BPS-IB and abosie;‘or

(b) by transfer fror’l persons hawn
Engxneenng or M aster Degree in Geolpgy

n all of a sudden vlde ltnpugned

These rules remamed in force Jll 15,10/2010 wne
notnl‘cathn dated 17. 10 2010, tl1e Government of Khyber Pakhtunknwa | nouﬁed

‘new Rules vide notlf tatlon dated 17. 10 2010 whe
5. Accordlng 1) wruclhne criteria, fcr appomtment

teplaced on malar de lntentlor,

__for the saad post was faid. down ‘as under;- ;

“‘(a) by promorJon, oil thé basis of sélection on me

. . Director Exploration (Minerals), Director Licensing, ChreLlnspector of
our Welfare, having at least 17

_Mines and Commissioner Mines Lab
and in case of persons initially

.years service in 8PS-17 and afove,
the length of service for promotlon Lo the post

~ :appointed in BPS-18,
' fshall bé 12 yars n BPS-lB and above;.or’

al governrnent depan:ment."

rit, from amongst the

(D) by transfer from tne provlncu
vad frorn pmmonon o the next hlgher pnst. Feelmg

The appellant l:las been deprl
!ed departmental appeai and after exnaustmg

aggrleved me appellant i
. departmental remedy, the appellant ﬁled the present aPPeal

]
- - —- — Y .
L. Lo

rals Departrnent The Criteria for '

A \*«U)
sservmg In Mines ,'

that 'in case of- persons ’
th of service for promol:on shall .

q Bachelor'S‘ Degree in Mining -

rein clause (b) ‘of the rul,es was .

-

.
-

ity of. Engnneerlng & 23 v
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3. g The appeal ‘was an;tted to regular hearing on 102 2011 and notices ,% Lt e
ware |ssued to the respondénts. The. ofﬁcral respondents have filed their joint -

'w'rltten reply amdtcontested, the’ appeal The appeﬂant also filed- rejoinder in ,—2[{ o
reburtal ‘ R ' o

- ‘l: Counse! for. the appellant stzted rhat Drrectorate of Mmeral and Mmes SR - . x
.. was created -subsequent o cletall study by Aus AID (Austrairan Con?ull:ation) in N ;
view of Nanonal Mineral Polrcy (NMP) in.1995. The post of Dzrccr:or cneral Mings Co N

! Mlneral was designated to be a techmuﬂ nuat. jl'hv: mq also’ DEL‘n Can'fmed L o

"umm_ur&mm_cnmcmm Rules of appountment promotron ete. al

"‘DG Mines & Mineral were nanf ed on 10.12.2003. Methiod af recruztment for

Drrector General in Service Rules is as follaws. s

T - [

Ut ™a) . By promonon, ‘on’ the: basus of selectmn on- merrt, from R o

- amongst the ‘holders of the posts of Director. Mrnera; B T
ctorof .-+ o

S ' -'A _BPS-17 and above, provided that in case qf persons initially L
appointed in :BPS-18, the “length of .service for promotlon . .- Ot
shail be 12 years m BPS-IB and above, or . ’ R

{b)-.. "By transfr, from persons havmg Bachelar‘s Degree in Mming
“Engineering or Master Degree in Geo!ogy.. . . St

“The: above ru(es were abrupuy modlt‘ ed on 17.'10 2010 where in C!ause (D) was. B

.. malafidely madlﬂed to'defeat di:clslan of the Tribunal dated 23. 4.2010 in.Service

" Appeal No. 1876/2009 (not togwe ch‘arge o junior person on transfer of the then

Director General Mines & Mmere!), 'to appoint its own biue eyed person and not to T

-aIIow quaflred and professlonef officers of the department to get’ promot:on. \ L

Tause (b) was rep!aced oy transfer from- the provincial Govemment ({ e

Department” Furthermore in’ Clause (a) ‘the.. words “Selection on merit* be < N . - . N

hanged to selectzon on “Senmnty-cum-ﬁmess" as was the case in Punjab ot

Government Service Rufes B - : . . . DR

The procedure for makmg ruxes or Dy-laws as .specified in Secnon 23 of

General Clauses Act 1897 as glven below were nol: fol!owed -, . Ce

(1) the authority having power to make the rules or bye—laws Y
shall, before making them pubhsh a draft of the proposed- . g
fules or bye-laws - for ‘the rnformatron of persons 1eke!y tq be | Lo
-affected thereby; ' ST T
(@) the publication shalt be made i in such manner as that authority . - . .
cteems to be suff clent, or, if .the condition with respect to_ R BRRREE

13 e
e err T e v

o f Ins U
L Miﬁ'mmﬂbur’\e}v“?ér'g"hav'n%cea?s R PR R

R
ERE

— .
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prcvlous pubncaJon 50 ‘requires, in such manncr. as the -
{gavernment com.emed) prescnbes' - e

(3) -there Shall be published wu:n the draft a notice specnfymg :]
date on or after whu:h the draft wm be -taken lnIJo

conslderanon" SR L . .
M A ' . . ;\' . i Y

. be changed to disadvantage of Pmp!oyees Regardmg Jurisdiction of Tnbunai in'the

- matter-and fi Img of appeal agaiist nanr‘ cataon issued by the Government. Reuance

‘was’ placed on 2011-SCMR-698 and 2012 L’LC (C 5)142

‘ "' 6. 'The ‘leam'ed AAG argi}éd .that rules navn'been modifi ed in accordance g S

) with Section 21 of the Ganeral; Ciauses Act. It provides far posting of afficers of the ~ . '
& departrnent as weli as from au;s;de ancl as Such no duscnmmanon ha.. been made.

- . i o

» t

2 Arguz_nents heard ang m;ﬁm‘ haﬁyﬁég._. SR e c T

ol .,E

L c 8. ' The: Tnbunal observes rhar the* change in rules nave nok- been made in

. accordance wfth Section 23 of the General Clauses Act 1897. No reason or ranonal_ .

; has been stated for the modlﬂcauon, from which malafide an pan: of responuent; Lo
can be seen. The appenant has also pleaded for replaclng the words “selectmq on "_ A '

The

Khyber Pakhtunkhwa Civil Servan.s Act 1973 has clearly elaborated’ the same wde -
Sect:un 9~Promot{on wnlch is repmduced as beiow' :

quilifieatian a8 may be prascribed shall be aligible for pmrnot!an to
a.higher past for the time being reserved under the- rule for

be!ongs.
. ' Post or-a non-selection post to- wmcn promonon shall be made - . .
as may ‘be prescnbed- o . e T

.

'(:a) . -in the case .of a selecnon post on the bas;s of

‘(b)° . in the case of non-selection post. “on the bases of -

EHER
*:“. FNRE . seniority-cum i tness .
Anbunal, o N

Furthermore the matter has also bﬂen exp!amed in the Esta-Code (Estabusnment

12012 PLC (CS) 1330 was relfea upon wherem it has been stated that rules cannot - S

merit” by “selection on seniority-cum-fitness ip clatise. (a) of the, Rules. - N

“9 Pramotmn.-(l) A’ c:vll servant possessmg such minimum .. . % ' .'1 o

departmental promation “in the service or cadre to wmch he . N

(2) A post referred tor In sub~sect:pn(1 ) may eather be E] selectlon S

* selection on merit; and - . T

Code) Knyber Pakhtunknwa- Promot'on Pohcy-Seet:on 6 S.No. 4as belowi- - o R
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~ erders and instruetions: en the sulyoct; the SoverAniens & wist
Pakistan have deciged’ that the principte for promation from- one

" postto anothr should be.“by sciection on merit with duc.regard-to.
senlority™ and that this principle should be applied uniformaly all
- along the' line from the lowest to the highgst posts and from.one

 ¢lassof service to anotner. A D

-

.. only, but aiso includes’ expericnce, ‘qualification and suitability for
the post or service to which promotion is being made, The vglue of
ell these different factors has to’ be assessed in rating the officer’s"
fitness for. promotion. The words "with due regard to seniority"
imply that, while emphdsis is to be placed on good service record
qualifications and aptitude for the higher post, the officer’s relative

seniority in the-cadre, from which promotion i being made, should
be given due weight, the ‘greatef .the disparity in seniority the . .
. greater.should be the junior officey’s. sijp.:erig'rity in point of rmerit.*

E In giew of the ébove, the :Tribunét g:onclud&d to sét asicic. mo.cliﬁcation in
rules notifled bn 17.10.2010 and dause (b) of ,ngﬂffcaﬁan ‘No. Sbl({ND)l-BBB—VbI-‘

v df:ted 1'0.12.200_3 is restored a'qd'furtner more that promotions should be.rnade .
-Strictly keeping .In ;view Section 5(2) (a)(b) of Civil Servants{' Act -1973 and Esta

. Code directions stated abov_e. This appéa]_ 'alongwith -connected appeal  No.
56/2011 titled *Obaiduliah. \{e;sué Chief Sécretary Khyber Pakhtunkhyva* having .
mmon question of law are dispoé‘;ed off accordingly. Parﬁés pre left to bear their .

own costs: File be pnsigned to the record,
. ] *

~

e e e ap e A‘ﬂ-—/ - .
Otz al Fres ey n Naotles e ST A/
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Clunving, f-':e_-.-_ﬂ._.f./".*.: S

3 O 2Y
ot — . ,4/_
Nitiie 2 Caere
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. 2. For this purpose; - *merit does not, mean fg'ood'sgrvice record LS

t

. . : sl ) . ' . - . ’ . - - - .
“After careful consideration and'in super session of all previous- %? N
”»

i s
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JUDGMENT SHEET

PESH.AWAR HIGH COURT, PESHAWAR

(JUD:.CIAL DEPARTMENT)
!«MQ.&&?.M

Afnan Bin Sultan and others vs. Govt. of KP through

‘Secretary Home & Tribal Affairs Department, Peshawar and

others..

JL!..D_Q_M_E.I_

Date of hearmg 12 CT 2021

SYED ARSHAD AL, 'J.:-

Petitioner (s) By Mr. Muhammad Isa Khan Khalil Advo'ca;g
. _Respondent (s) By W!s Rab Nawaz Khan AAG & Muhammad -

A F

Yasir Khattak Advocate along te along with Zahid

Hussain. Assistant Home Department.

Petilioners, Who are 28 in

m;'mbers and are werk mg as Computer Operators (BPS 16) in -

the office- of Homc, Dcpartment Government of Khyber

praying that:-

,“In the given Jactual and legal position, it is
prayed that on acceptance of this petmon this hon ‘ble court

may be plea.wd

i

i,

i

- wrongly designated as Assistant Programmer and -

v

to decla ¢ the process of further upgradanon of the'
private respondents, 'in absence of proper
_determiration of inter se seniority of the employees,
as illege!, without lawful aurhorzty and of no Iegal :

eﬁ"ect

to direc: the respondénts. No. 1 & 210 piepdré a

proper seniority list in accordance with the
provision contained in Section 6(2) of the. KPK

Employe s (Regulartzanon of Sevices) Act, 2018;

to rectg/y the nottﬁcanon dated 03. 08. 20]8 to the
extent of employees at Serial No. 2 to 27, being

desi zgna;e them as Computer Operator

to dzrea the -official rcspondmts to. prowde a .

proper . service. - structwe  for  the
employees/computer operators; and L

to grant any other remedy to which the petirtoners
are fozmd Jit in law, justice and eqwty 7

therefore,

v Pakhtunkhwa’, seek constitutional jurisdiction of this Courl‘;":



.

2. Ttis aVerred in the petmon that all the petxtloners )

were untrally appomted in the Pl'OjeCt of ‘the Provmcralg

Govemment known as “Computerzzatzon of Arms chenses

in the year 2013 ane 2016 ("Project”) Their appomtments -‘ -

-

were rmtraily made in’ BPS 12, however, later, through .~
Notrheatron dated 29. 07 2016 the posts of Computer Operator"

and Data Processmg Superwsor were merged mto a smgle ; .
eadre of Computer Operator and were upgraded to BPS 16. et
Accordmg to tlns Notrﬁcatton, before merger of the cadre,-‘:
Computer Operatons were workmg‘ in. BPS 12 whereas Date

' ,Pl ocessmg Supervrsoxs were working in BPS 14. The serv10651
of the emplovees 1n Lﬁe.sald Pro;ect along w1th emponees lIl |
other pr OJeCtS were 1egular1zed through Khyber Pakhtunkhwa , f‘f. |
Employees (Regulanzatlon of Serv1ces) Act 201 8 ( “Act”) and
accordmgly a Nonf cation - in this regard ‘was issued on.I |
03.08.2018. The essefatral grrevances of the present petrtroners . i
'are that in_ the said nouﬁcatlon the prlvate respondents were 3

' -renked senior - to the prese—nt .petitionere‘ with _a.', différen_t -
'nom'enelature 1e Aeslistarrt Programmer wherees in true eense ‘

o the said respohdents were mrtnally appomted as Data<, _. :
t’rocessmg Superv:sot whose services were later merged along-..'

with the present petmoners vide aforesaid Notrﬁcatlon dated -

B AA 29.07:2016, thus lhelr proposed upgradatlon and re-b B

'desrgnatron in BPS 17 is 1!Iegal and wrthout lawful authonty




i “ o 3 , R ﬁe : o‘l‘l';cial" responderlts ;h'aye‘ _.f_iled“ thetr
' : : ST L : o o
! . v ' . eornnr'ents wherein they have -s’tated that : the.’ 'priyate"
o respondents ﬂ\y‘ere inltirallyv.appointedas‘ Data Entry Superv1sors R
l- ‘k ) L .. | 'A:  (BPS-16) and were holdmg a supervlsory. positiort, who '-Wereﬂ-'.
| : o . o : - later re-desigdated.'ad -Assistarrt 'Progranimers. As' sueh the -»
? ‘ sard puvate respondents were later upgraded to‘ the post of ,- )
‘Assrstant Programmers from BPS—I6 to BPS:17 a.nd ‘were re-:‘ {
1 : : .
l o o _' _desngnated as Assrstant Drrectors IT through nnpugned_
J " Notification dated 25,07. 2019. | .
J 4 Arguments heard and record perused
j .5... o | It is evrdent from record that the present“
l ; petrtroners were appomted as Computer Operators on- ﬁxed
j - o o ) ‘pay in the PI'O_]BCt 1mtrated and launched by the Home e. -
If f ' E ' a s Department for “Cemputerzzatzon of Arms chenses ” The -
’ offer letter clearly envrsages that thelr appomtments were m L
_ElPS 12.The respondents—Fxnance Department had rssued the .
Notrtrcatron dated 79 07. 2016 ‘whereby the then posts of
: B - . N ' Computer Operators and Data Processmg Supervrsors were
"‘ : | -"‘ o merged mto a smgle cadre/post of Computer Operator and
”were upgraded to BPS-16 Whereas the prrvate respondents s
:: were appomted agamst the post of Data Entry Supervrsor. C
| A(BPS 16), whxch is a posy falls ina separate category, in the )
/7 ﬁ‘r_Proyactr,~ ' | _ | h “
- “r:""l '_ 6 o Khyber Pakhtunkhwa Employees (Regularrzatlon -
'- | o of Services) Act, 20 8 was passed by the Provmcrai Assembly L
t T _‘ ~regularrzrng the servrces of varlous employees workmg in 58 ‘:, o




: Drnver and 01 post of ’\Ialb Qasxd were regularlzed

' prOJects of the Prov1m ral Government The Prolect where the

present petmoners and respondents were workmg appears ‘at

serial No.21 of the Srhedule to the Act Pursuant to the Act, o
‘ thlough notrﬁcanon dated 03. 08 2018 " servrces of 94 ;
'employees who were: workmg in the PrOJect were regulanzed .
va e.f 07.03.2018. In the sa1d list 1ncumbent ofﬁcrals holdmg_ -
.'one post of - Assnstant Dlrector, 26 posts of Assxstant )

Py ogrammers and 65 posts of Computer Operators 01 post of

L

7. ... The SNE- ava1lable on record further clanfy the' :

matter that the post of Data Entry Supervnsor was a dlstmct

category of post from the post of Computer Operator in the'.' S

Pro;ect The posts of Data Entry .Supervnsor appear at senal

No. 05 of the SNE Whlch were proposed to be re- desrgnated as.’ :

. Assistant Programme. (BPS-16) whereas the post of Computer" . .
Operator appears at srial No. 06 of the SNE In. the relevant o
.column scope of the:r duues has a!so been enumerated The_'- .

respondents have also placed on ﬁle letter dated 28.06. 2018 S

accordrng to Wthh the aforesaid posts were sanctioned by the

Fmance Department and accordmg to'the said letter, the’ posts -

L of Asststant Program‘ner as well as Computer Operator have =

‘been categonzed dlfferently It Is menttoned in the sa1d letter

that 26 posts of. Ass:stant Programmers whereas 80 posts of

Computer Operators have been sanctloned Thus, from the -

- aforesaid letter, it ts clear that the. po‘sts of ’Ass.i'stant '




'Progrannner as szén Computer * Operator are -tw‘o‘

Y

dtfferent/dtstmct posts

8. -  Later, through the’ xmpugned Notlﬁcatron dated: o

25. 07 7019 the post of Assrstant Programmer has been re- . o
ﬁdesrgnated as Assrstant Dlrector LT. The assertion of the |

: leamed counsel for 1I:he petmoners that the posts of present "

petttroners and pnvat,e respondents are one and the same and -

since. the present petrtloners were | appomted pnor to the'

~-pr1vate respondents therefore the upgradatlon of the
respondents is- 1llegal are not supported by the record. As o
- stated above, ‘m vrew of the aforesald document Computer ‘

‘ Cperator constitutes a dlfferent category of post whereas the’

'Date Entry Supervrsors who were later re-de31gnated as

Assrstant Programmers are dlstmct post Sum]arly, the

'. alfegauons of the present petrtloners that the _]Ob descrxptron of :

the two posts is one and the same cannot be apprecmted by o

Athts Court 4n 1ts consntut:onal junsdtctron as essentlally the -

| same is a pohcy matter of the Executrve

9 . What should be the requirement for a partlcular ‘

post and the surtabxhty of the incumbent off cer to. hold the |

' said post is exclusxve domain of the hxecutlve and the

o

Constltunonal Court has no Junsdncnon to mterfere in the satd

pohcy decrsxon of the Provmclal Government unless the saine

-

~ is against’ law or )ffend the fundamental nghts of the .

) penuoners, wluch :s not the case of the petmoners Rehance is

plaeed on Sged ufeed Shah Vs, Prmagal thber Medzcal
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o Repr esentative vs. 'Pfékistan "Wdi‘er and Power De elopment . -
 duthoris through Cl.a.q.m__r_r__W_A_IlJA_f«w_d.J_.Qﬁze_rS._ (PLD--~‘-'

olle e (2006 SCMR A 076), Sao Motu ( use NO. I 0 o[ 2007 S
‘ (PLD 7008 Supreme Court 673), Human Rtghts Case No. :

143912,of 'g013 etc _.(2014 SCMR;220) and ;Messrs_Power .

~ Qoﬁstrhétion'Caipor(ruion- of China . Ltd tiirough Authorised - . -

Azonscsf) T
100 Before pamng with the judgment we may hold. . o

that the present peufloners may agltate thenr gnevance for o

. +

" provadm_g them furthqr structure of their s|erv1ce, if permlsslble, o
. under {he law, before the 'appropriate forum,

1. . In Yiéw of the abo've, the alleged grievances of -

the - petitioners canvassed in the present petition are

- misconceived and as such, we find no merit in this petition,
" which is accordingly dismissed.

ANNOUNCED. . - - o /é;.‘bﬁ

©12.07.2021 .

;

Nawab Shah GS (DB) Justice Shakee! Ahiied & Justice Syad Arshad AL ©
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. OFFICE:-Cantonment Plaza Flat:3/8 Khyber Bazar Peshawar

—ghiit

IN THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR

Clbdidlel s

_P PO a O'&/‘“’T | .............. Respondents/Defendants

: Wé,t‘he undersigned, do hereby appaint and constitute,

*BASEER AHMED SHAH Advocate Toact, appearand plead inihe

- above-mentioned matter and to withdraw or compromise the said matter or . -

- . manner relating to the 'said‘mhtjter"énd' to receive money and_grant receipts -

.therefore and to do all other acts and things which_‘may benecessary to-be dong for
€ progress and the course of the prosecution of the said matter. ~ = - ..

© 1. .. To draft and sign files at nécess}xry pl_eudix"ngs.,' apj)lii::zltiohfs; objéctions, e

affidavits or other documents as shall be déeemed necessary and advisable )

- forthe prosecution of the said matter at all its stages, -

- Power as conferred on the undersigned Advocate, wheréver he may think .
fit to do so. e o ‘ e

.2, To employ any other Legal Practitioner, autﬁorizing hint to 'éxéx:'éisé't'h‘e:

" AND we hereby agree to ratify whatever the Advocate or his substitute shall do

. in the zipoyé inatger. I/We also hereby agree not to hold the Advocate orf_hiS o
s su—bstitutg responsible for the result of the said matterin consequence of his absence o

~ from the Court whén the said matter is (ialled up for hearing, I/We further hereby. S

.Iiy:_mec'n_i:) ("(/ﬁl)"/-;)‘{‘)ll RS ‘ » o _

- Client (s)

UR REHMAN KHALIL -
+ . Advocates = o
‘Peshawar PRI

r

Cell #.0320-1946985

. Email: ahmedbaseer234@gmail.com
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