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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL -

- AT PESHAWAR

" Service Appeal No. ggz‘ é{ /2023 .

Mst: Shahi Gulfam W/O Nasrullah Khan R/O Chouga, Tehsil

- Puran District Shangla......../c..cocoeeveevineeenne (Appellant)
|  VERSUS |
- Secretary to Government Khyber Pakhtunkhwa Elementary
and Secondary Education, Peshawar  and
OthErS....ovuivniiniieecieieeeeannee, ererereersananeniverensanrne (Respondents)
| INDEX
S.No. Descnptlon of Documents Annex | Pages |
1. |Appeal | A
2. | Stay Application | 9-7o
-~ 3. | Affidavit - 7z .
4. | Addresses of the Partles /A
5. '| Copy of the CNIC: A /3"/6'
6. | Copy of the order. \ - B 75
7. | Copy of the impugned order dated C .74;:
~13-3-2023. , '
8. | Copy of the unpugned D. J}
. notification /order dated 30-03-2023. .
9. | Copy of appeal /representation dated - E /5)
a 3-04-2023 K !
'10. | Copy of the Order/ judgement of the 4
'| Honorable Peshawar High Court ' / 7«,9’24
dated 26-04-2023
11. | Copy of the departmental S
' appeal/representation to the cQ :ll' '
Director Elementary and Secondary '
Education : . .
12. | Wakalat Nama A8

- ,‘A/Iﬁpellant -
" Through

* Jamal Ud Din Khattak

© Advocates Hzgh Court.



Service Appeai No. Zﬁ 6@ /2023

@

| BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL

AT PESHAWAR

Mst Shah1 Gulfam W/ O Nasrullah Khan R/O Chouga, Tehsil
Puran DlStI’lCt Shangla................. tedreennearenenenanses (Appellant)
B ’ VERSUS

.,Secreta_ty to Govemment Khyber Pakhtunkhwa, Elementary
' - and Secondary Educatmn, C1v1l Secretanate, Peshawar :

. Director Elementary and Secondary Educatlon Khyber
'.Pakhtunkhwa Peshawar , ' 3 .‘ o
. Deputy DlI‘ECtOI’ Estabhshment Elementary and Secondary~

-

Education (F) Khyber Paktunkhwa Peshawar

. District Education Officer (Female), _Shangla
5. Irfanullah (TC) BS-16 presently posted as SS’I‘ (G) GMS Balu -

Puran Dlstnct Shangla..:~; ......... e (Respondents)

APPEAL _U/S 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL, 1974,
' AGAINST THE IMPUGNED WITHDRAWAL AND
'TRANSFER ORDERS DATED 03.-03-2023 AND
'30:03-2023 PASSED BY RESPONDENTS NO. 1
' AND 2, WHEREBY THEY FIRSTLY WITHDRAW
- THE POSTIN G / TRANSFER ORDER OF
APPEALLANT AND IN SECOND IMPUGNED
SUBSEQUENT __ ORDER . ~THEY __ HAVE
TRANSFERRED/POSTED RESPONDENT NO.5
AS SDEO (FEMALE] ON THE POST _OF

APPELLANT. - .




_,-
.

Res ectfull _ VSheweth

B appeal are. as follows

_ annexure “A"). - -,

"The facts glvmg nse/ leadmg to the ﬁ]lmg of mstant w

t

o That the appellant belongs to Chouga Tehs11 Puran

= D1str1ct Shangla (Copy of the CNIC is attached as

é

That the appellant is havmg long and uhblémished .

P

- service record in the “Education Department” as was -

_posted as SST-G, GGHS Puran Shangla.”

."’I"halt \the appeﬂaht was trans'fertéd frorri the said post’
'.anc_i"was pqstéd tas’ _.-S_uhb,ivisliona?l EdtJCatibh Officer

(Fen;ale) Clrcle Puran .S'hangla. agatht : -‘an .le.ave"
._';vat.:.ancy " vide - the ) 'c»irdarg No. 7 845449 /A-
i7 /T;ansfer/ shan‘gla c:l‘atéd::__l‘6~0'1-'2”028 duly i.ss'ued .

- by wthe\fféSp'dhdent ,No._Q. (Copy of. the ordér 1S

attached as annéxure “B”)..

That the appellant was ad_)usted as SDEO(F) Puran

k Shangla and it Was pertment to menhon that
-prewously she has remamed posted (2.8 the sa.ld post

| ',for four and half years

I

N .



N

That on‘fth'e emergence of Care- Taker goirernment;,

L

the tr'apsfer'order‘ al'rea'dy issued nras, canceued:in a
arbitrary ‘manner‘ vi‘de ﬂie.irnpugned order No. 5480- :
A"84/A 17 /Transfer/ Shangla dated 3 3- 2023 by the
same respondent No.2. (Copy of the unpugned order - |

o -dated 3-3-2023 i is attached as annexure “C”). |

That agam respondent No 2 1ssued yet another order
R dated 30 March 2023 v1de the unpugned notlﬁcatlon' a

No. SO(MC) A E&SED/4—

N

-16/ 2022 / Postmg/Transfer/ MC posted respondent |
"No.5as SDEO (F) Puran ‘He was transferred from the |
-post of SST (G) GMS Balu Puran (Copy of . the.
,‘ Armpugned order / nofclﬁeatlon IS attached as an-n_exure

' uD.»}, ' ' - C

"’I"hat | A‘ the "-appellant submltted depa.rtmental-
appeal/representatlon datecl 3 4 2023 to ‘the
Aconcemed authontles but t111 clate nelther 1t has been;
decrded nor any mtrmatlon has been made to the E
o petltlcmer (Copy of the appeal/representatlon 18

| attached as annexure ‘“E”). o



..~'=.\.'\:~ :

- 10

' '-’I‘l‘lat I:lrior ro aploroach._ing thiS'Honorable Court, ehe.
-A"has approached the Honoral:lle -Peshawar High Court :

S\oat Bench, wherem she .lras ‘been dlreefed to

(,Zapp;roaeh" ‘the .'appropri.ate‘ forum (Cop3r of the‘

‘Order / Judgement of the Honorable H1gh Court dated |

26-0472023 is attached here\mth as annexure—F)

_‘ Thaf appellant‘as per dire‘o’éion-of the Hoﬁorable-

B -Peshawar Hrgh Court subrmts departmental appeal :

e before the Dlrector Elementary and Secondary

" Education for the redressal of hlS genume grrevances

- K

but of no’ avall (Copy of the departmental appeal o
‘ ~Sl,1_bm1tted.to“D1rector Elementary- and Secondaryv' ’
Edﬁca’tion Khyber Pakhtunkhwa s a__ftached

, here\mth as annexure—G]

-~

ﬂThat feehng serrously aggmeved from the above . :
: arb1trary and ﬂlegal orders of the respondents the-f |
. appel_lant havmg ‘no- other adequate efﬁcacwusll

' remedy avaﬂable at the moment the appellant
’ approaches thrs Honorable Court inter- aha on the

‘ followmg grounds. |



GROUNDS ‘ R ' '
SR ‘That bbth the mipugned orders dated: 3-3- 2023 and
"\.": -

' |.\I|':

' sﬁbordinate staff,

K4

B dated 30 03 2023 are agamst the law rules, and '_

procedure of the subject matter

. That‘the t-ransfer -' pbsting ‘order of 'the appellant as |
o made by the prewous government and the care- taker

. government was not competent to cancel those orders

o

. or to transﬁfer _ancl _appomt any person‘lnstead of the |
 appellant. _ o o
‘ .That' the -ap"pellant has pre';rio'usly ser\red for fonr‘ and"
1 half years for- the post of SDEO (F) Puran, Shangla .
- 'havmg already the requ.rsﬁe qualification . and -
expenence 'for the sald post Moreover ‘the appellant -

' has already performed her duﬁes ‘to the complete ‘

) satlsfacuon , of her ' superro_r, colleagues and

.That the post in quesnon is purely a female post '

dealmg mth the female sta.ff teachers and students |

'

ﬂNow to ca.ncel the transfer/ postmg of the appellant. )
(Female Ofﬁcer)' and to appomt mstead a male ofﬁeer |

. is neither lawful nor a reasonable proportional.:



1

© E.That the orders mpugned herem are violative of the -

: fundamental nghts of the appellant as well as ‘the

:unpugned orders amount to dlscrlmmatlon agamst

the female crvﬂ servants

: F That the treatment meted oat to the appe]lant is h1gh1y ;

| , dlscnmmatory and 111 clear vmlatlon of the orders of :

‘ the Electmn Comlmssmn of Palqstan as mandated ‘.
'under Artlcles 218 (3), 220 of the Consututlon of.

| Islarmc Repubhc of Palostan read with section. 4 S 8

(c) and 220 of the. Electlon Act 20 17

G That any other ground/ document Would be’ ralsed"

durmg the course of the arguments Wlth the pnor'-'

perm.1ss1on of thJs-'Honorable_ Cour,t. RN

It is,” therefore, _ most humbly prayed that on

acceptance of thts appeal, the zmpugned orders '

e

o dated 3- 3-2023 and 30-3 -2023 may kindly be
'declared as tllegal unlawfal and she mayv»

, kzndly be allowed to resumed her dutzes as SDEO |

(F) Circle Puran Shangla’. _



| Any _othe? femedy whicﬁ is nbt.spec_z:ﬁcdlly asked. .

®

" for and this Hon’ble’ Court deems fit in the
éiréuhw‘tanéé'of the case mdy also be-'granted_to‘ )
- the appéllaﬁt

‘ Appellant -

" Jamal Ud Din Khattak

Advbc’:ates‘High Cqurt;'

: s .' _ - . . . a



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
AT PESHAWAR

C. M No. /2023

 Service Appeal No. /2023 ﬂ, |
Mst Shahi Gulfam..... e s (Appellant)

o Secretary to Government Khyber Paldltunkhwa Elementary and

~Secondary Educatlon Peshawar and othérs

'VERSUS

-

fereeerreerer S (Respondents)

APPLICATION "FOR SUSPENSION oF
/ I
z IMPUGN'ED WITHDRAWAL AND TRANSFER

_ ORDERS DATED 3- 3-2023 and 30-3-2- 2023, -

TILL 'I‘HE FINAL DECISION OF THE MAIN

g -~SERVICE APPEAL

'R'espectfully ‘Shewe'th:

L That the above titled Serviee is being filed by the

appe]lant before thls Hon’ble Trlbunal m ‘Wthh no -

date of hearmg has yet been fixed. -

2. That on the face of it, the appellant has got a strong

- arguable case and is sangume about 1ts success :

3. - That the balance of convenience also lies in favour of
appellant.



R

I

@ -

-

* . ‘That if the operatlon of the. 1mpugned transfer order
mentloned in. the headlng of the c1ted apphcatlon is

'notz suspended ‘then the appellant would 'sustam

irreparable loss.

<.

It is, therefore prayed that on acceptance of -

“this‘appli‘catibn, ‘the operation of the inﬁbugnéd

| witl;drawal and transfer cﬁ'der dated 03-03-2023

~* and 30-03-2023, may kindly be. suspended, till

. Datéd:

the final disposal of the main Service Appeal.

ST e ppellant,
o . -Through //(pi/”/( | -
Y K _ ‘Jamal’Ud Din Khattgk * _'

SR : E : ' \

~ Advocate ngh Court '
.o ; N Peshawar.
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| BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

' CM.No.___./2023

' this Hon’ble Tribunal. .

PESHAWAR . .‘t;\.

. -~

- In | o ‘
Service AppédiNo. /2023
Mst Shah1 Gulfam ......... : .'..;;.-'.....;'...._.,.‘ ..... ..... (Appe]lant)'
VERSUS =~ -
Secretary to Government Khyber Pakhtunkhwa Elementary a_nd :
S,econda.ry - Education, .Peshawar . and_
others...... '...'....)..:..f‘........................;.'.......L..,....(Resporidents)
AFFIDAVIT

g I, Nasrullah Khan S / O Saman Khan (Attorney For Appellant] do

hereby solemnly afﬁrm and declare that all the- contents of the = .

accompa.nymg Applxcatmn are true

X D {/ ' C\ L, o . -. .
A/ -
“DPEPONENT. -
: CNIC:’1505-61842'07‘—1 S

"my knowledge and behef and
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL

ATPESHAWAR

~ Service Appeal No / 2023

Mst: Shahl Gulfa.m W/ O Nasrullah Khan R/ 0] Chouga, Tehsﬂ -
.Puran District Shangla...'.............7.;;..'....'._.....‘.' ..... (Appellant) ,
Versus | " . .
Secretary to Govemment Khyber Pakhtunkhwa Elementary
~and Secondary y Educanon, " Peshawar -and
ORETS weeeeeeeeeeeesai e, et (Respondents)
ADDRESSES OF THE PARTIES

APPEALLAN T

Mst Shah1 Gulfam W/O Nasrullah Khan R/O Chouga Tehsﬁ a
Puran Dlstnct Shangla |

A RESPONDENTS

| .',l Secretary to Government Khyber Pakhtunkhwa, Elementary
and ‘Secondary Educatlon C1v11 Secretariate, Peshawar -
2-Director Elementary and - Secondary Educatmn Khyben
»Pakhtunkhwa Peshawar. | B
3- Deputy Director Estabhshment Elementa.ry and Secondary

Educanon (F); Khyber Paktunkhwa, Peshawar ' | i, : \\ |
. ‘A 4- District Educanon Officer (Female) Shangla ' o . -'
5- Irfanullah (TC) BS-16 presently posted as SST () aMs Balui e
: Pu:an District Shangla. T /,ﬁ(pellant o | |
SR : Through

“Jamal Ud Din Khattak '
Dated: . o o ) - o R R
fAdy_ocatés High Court. . -

¢

»
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Shaha Gulfam ‘:

LI I - Lol

Nations tdéﬂtﬁy Cird o f |

f‘f’fcﬂf

o re—g—:

f"
o

: el f vﬁ.xsb“nd Name
AL ~/ Nasru fah’ Khan

U(.ur! ‘/‘-

B Pakistan.”

Gender ;Country of Stay

sdentjtvﬂumbgr O
i 1550540935403

"""" ¢ ity a5 by .

Da te qf Birth

01.02.1976 -

bintl) f dnesn -

; ey eyt ‘oman . . s :-“,‘ s Ee-.
Dute of Fxpicy .

. 15062018

i .
N » '

25.06.2024
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J'f\ DIRECTORATE OF ELEMENARY & SECONDARY EDUCATIQ

\‘ ()l'jH(';\Tl()\,‘ ‘

LN

- KHYBER PAKHTUNKHWA PESHAWAR-

N

Conscquent upun npmm‘a! by the Cumpdcm Authority, the rnllomug SS‘I'
teachers wre lmhy mnrrmed'ndjuned in me best interest or pnhklc service with immediate efieet:

S.No - Nome & llcﬂgmlmn ‘ Stnlion Remorks
"1 | Ms: Nocoen SST-G working as SBED (T) Cinicl\inﬂung - [ANP
..JASDED (#) Circle Makhoyi Shangls | Shanpla 1
3 | Mst. Shaboum UibI SST-Q GGMS | ASDEO (F) Chcle M:H;od?mn Vicc SN Gl |
Bazar Kot Shanala .. Shangln .
M5t Shabi Gullom SST-G GGNS | SDEO (F) csmlemmmg an A Lo
3 Chaupa Poman Shingla - Shangia P‘ | Voemey
. Note:-
: n cw report szmmhemmmcm oll concemmed.
'2) No TA/DA is allowed,
DIRECTOR o
Elemeniory & Sccondary Education
L 5{ - Khyber Pakhtunkhwa, Peshawnr
—78{18 M lm‘msfcdS!ungla ) - m_.’ -
_ - Doted Peshawarthe 0”023

Copy ar the shove is forwarded to lhc‘

| Dittrie Fdueation Offi eer (Female) Shaagln.
2 Distrizt Accounts Office Shangla,

3 Officinl Conserned - ) e
4 PA Dmlnr(F&SE} kh)bcr Pul.h!unkh\\n. .

5 MfFile, -

+ RN

Dcpoty l)i&l?& thblishment ()

" Elemeniary & Sccondnry Edveation

!».h)ber !‘n!.htunl.hm. Peshawat

. Scanned withCumScunncr'_ o

ivN’:3
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\.\.’\:

DIRECTORATE OF ELEMENARY & SECONDARY |

o NOTlpchrndN

Couscqucm upon approv: i) of the Cnmpclcnl Amhamv the transfer order

DUCATION KHYBER PAKHTUNKHWA PESHAWAR

N

issued vide this oflice Nolthculmn Endst. No. 7843—49/1\.1711' ransfer/Shangla Dntcd 16-01-2023 at lS

N

L.

. Endst.No {0 ‘BL'I A1TIT ronsfer/Shanpla -

Cop\ of the above is forwarded 1o the:-

~District Education Officer (Female) Shangla. ©
" District Accounts Officer Stiangla,
Official Concernid

A 10 Director { E&SE)'l ocal Office
\1nslcr l‘dc;

thPr

., e . =

e

m\}E

cot"‘

'

ot

hcrcbs- \mhdnwu with immedime cl'ﬂ.cx inthe bcst interest of publnc

Dircctor

K!xg ber Puklitunkhwa Peshawar

_ Elemeniury & Scenndary I:'.ducalwn .
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- i\i{"

are hereby ordered with lmmediate effect, in the best public Interest -

@ o fD}a @
. GOVERNMENT OF KHYBER PAKHTUNKHWA -
- ELEMENTARY.& SECONDARY EDUCATION
- DEPARTMENT ~ . ©
 Dited:; 30% Mareh, 2028
dngfiranstoriCh The following pnstﬂ‘lg! transte

.

T s

- Prosontplacoof  § Proposed Posiing § Romarks N
__Posting i .
Akhtar Nagem SS{Undu) GHS a1 - | SDEO [Male) Puran | V.5.No2
TC 8517 GulBalShangla | Shangls N
ShartfKhan | SOEO (Male) Puran | 55T (G)GHS VSNoA
TC B5-16 .| Shenglain OPS Chagum Shangla
Zahoor Muhamamad | SS (Islamiysl) GHSS | SOEO (Famale) . AVP
. {TC8817 Chawya : Martung Sh ‘]
. | Shafi Gilah TS5T(G) GHS Chagum | SOEQM (Male) VENoS
TC 8516 -| Shengla . " | Martung 1.
Mr. (Ekhar Ahmad | SOEOM {Maic) Mariung | SOEQ (Mie) AVP -
MC B5-17 i : Chakisar Shangla
. | Risz Abmad SDEQ [Male) Besham | Sefvicas Piaced ol
TCBS18 Shangla : 1tie Disposal of DEQ
- {Mole} Shangla for
- ) L i ‘1 furthat Poating -
Fazsl Elall SST GHS Kurmang | SDEO (Mala) V.S.No.6
TCBS-16 .. - |Shangla | Besham Shangla In o
< : . |oes :
irfan Gilah SST(G)GMS Balu | SDEO (Female) V.5.No®
TC88-18 Pumn PurninOPS
. | Toehsoen Kosar SDEO (Femaio) Puran | Ropoit fo Dircclorate
MC 8517 o of EASE for further.
Posting :
SECRETARY TO GOVT: OF KHYBER PAKHTUNKHWA .
o . EASE DEPARTMENY
Endat: of svan No.& date: . .
Copy lonwanded for information to the: -

1, Accountant General, Khyber Pakiiunkhwa, Pashawar,
2. Director, ESSE Kliyber Pakhiunkiwa, Pashawar. S .
3. Dirocior EMS, ESSE Depariment with the reguest to upload the same tn the official
.wabsiio of the department. : .

4, Dislict Educstion Officers {(Mals}, Concaenod.

- §, Distiict Accounts Officars Concemed. . : -
6. Additional Dlsector General {Election-f) Elaction Commission of Pakistan, Islsmabad
7. PS to Adisor to Chisf Micsler for ESSE Kiybor Paittunkiwa,

B, PS to Secrotory, EBSE Depanment, Khyber Pakhlunkhwa, N o
8. Master fle. o | \ 9 - o

: . {IMRAN )
. SECTION QFFICER (Management Cadre)

_;m\)?.-
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. MINGORA BENCH (DAR-UL-QAZA), SWA]

JUDGNIENT SHEEI'
\IN THE PESHAWAR HIGH COURT

(Judzc:al Deparlment)

W.P. No.384-M/2023
Wxth mterxm reIzet

Mst. Shahl Gull'“m .;’,' ..... cevessrentsestrsereiaesen (Pctutmncr)

" v,

Government of Khyber Paklxtunkhwa through Secrc(ary

. ,Educatlon &04 others ceseserens (Respondents)

Present. ‘Mr. Jamdl-ud~Dm Khattak Advocate, for
‘ ' the petitioner. -

Daté of hearing: - 26. 04.2023. '

JUDGMENT

. SHABID KHAN, J-* Mst. Shahi’ Ghulfam,

the pétiﬁbnér has filed thé’iristant wnt petition

‘\n

o under Artlcle 199 of the Constxtutwn of Islamxc.
I‘ Repubhc of Paklstan 1973, W1th the followmg‘

. prayer:

“It is, therefore, moéi'humbly'
~ prayed that on acceptance of this -
. 'writ  petition, the ~impugned

© 30.03.2023. * may. kindly - be
" declared as illegal, unlawful,
unconstitutional and ineffective .
upon the rights of the petitioner
and may kindly be set aside. Any
other remedy which is not
specifically asked for and this
Hon’ble Court. deems fit in the
_* circumstance of the case may also_
Ebe granted to the petltwner” B

© . Bakhi Sher All Khas/Steno . w.BJ Hon'bly Mr Jnatice Muhtmumi Nureent Amur

Hoa'ble Mr, Jnitlmstchll! Khan_

" orders dated 03.03.2023 and .




AN I

the’ petitioner has :been- confronted with the

jpropositioo that the petifioner being a civil servan't,

order through the sub_;ect wnt pentlon, it is hard fact
L oon'ditions. of her service. Law on subject speaks load'_ -

'R.’epublic o’f“ Pakiston, 1973':. the rélief §‘o éou‘gh_t has'j .

“its origin in the temms & conditions of service.

hard ‘to‘z;ssume.' its jurisdiction under Article 199 of

petitioner and to allow a writ of mandamus in her

favour.

3. .:‘ i Learned counsel for the petmoner has

e been heard at lenglh and the record gone through

- 4 - - 'I-'here‘. is. no dem'al to the Iegal
. oroposxuon that the pet:tnoner bemg an employee of

 the Educatlon Departtnent_ ‘and ‘does- quahfy-to be a

. CfVii-Sermﬁ.Thc soﬁject proposition has fairly been )
. -‘ .conceded by the learned counsel for the petsttoner at

‘the bar coupled w1th the fact that the same is o |

ﬂ_ogtmg on the sirface of the record in vicw of the :

Bakbt Ster Al Kbou/Sieno - ] {1} Hou'ble Mr. Jaulice Mobammad Narem Aowar
) }lon e Mr, Jugtlsz Shahiv K.lm: .
€ = - .

2. . Atthe very outset, leamned counsel for

." ~however has sought the cancellation of het transfer o
that the  relief sought partams- to the terms &_ ‘

- & clear under Article 212 (2), Constitution of Islamic -

On this score alone, the Court:is fimctus officio and

' the Constatation, to redress the grievances of the

ves\‘@""?‘ 3t el

£

it oy B8 {"
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documents so 'made pert & pércel of the ﬁle/record .

and the appomtment order of the petmoner speaks

load & clear in thls regard that she is'a owll servant
’ thhm the meaning" ‘of Sectlon 2,_ K.hyber'

Pakhtunkhwa Civil Servants Act, 1973. It is

relevant to be _noted, thiat under Article AfZ4'0,'

' Bakbi Sher ATl KkawfStens ™

Constitution of Islamic Republic of Pakistan, the

.

*terms -& conditions of seriri‘ce bf all the fcdcral'f

employees shall bc regulated by an Act enacted by

the Parlxament wh.lie the terms & condttlons of

. _siemces‘ of all the ~Ve.mployees of pr_ovmclal'

:gov'emmEnt'.shéll bc regulated by ah Act pa'ésed‘by :

the concerned Provmclal Assembly As per. the

aforesa:d mandate of Constatuﬁon of Islamic

Repubhc of Pakistan, the Prm’zincial 'Govermnent,of

Khybei' Paldlmiﬂdxwa lias eriacie& an' Act i".é:"‘Civil -
Servants Act of 1 973" where Chapter-1 stxpulates‘ :

thc terms & condltlons of : semce of a cml servant, . A

~ -

the said Chapter compnses frorn sections No 3 to .

‘a

22 whereof secuon 10 deals w1th the “rransfer” of

- acivil servant/govemment employee.

5. So,in view of the above constitufiqnal

- and legal prpvisions, it is :established on surface of -

the record that the petitioner is a civil servant and

. Hon'ble Mr. Justice Shikid Khan -
L]

(1.3} 1oa'bke Mr. dustice Mnunmd Nacem Anwar -
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_ conditions of service.

Bakbi Sker Ali KhonrSiene, .

h‘ef ' grievanées' ‘agitated in the present petition -

{

6. | _ No'vé fhé next que,st;ion zshall be the

- terms '&~con'dlt10ns- of service, as in the_case in
L hand. There shall bc no way out but reference to

sub-Artlcle (2) of Artlcle 212 Constltutxon of |

- grievance of an aggrieved person/civil servant. -

T Tt is reproduced for ready.re\fe_rencei_

¥

‘ 212 Admm:stmtzve Courts ami '
- Tribunals.

- Notwithstanding ~ anything
-hereinbefore contained, = the -
appropriate Legislature may by Act

provide for the establishnient of one

or more Administrative Courls or

Tribunals to exercise exclusive

jurisdxcimn in respecl ofi—

'(a)- . matters relating to the rerm
- and conditions of persons who are or
have been in the service of Pakistay,
. -including d!.é‘ciglim:;g matters;

C(b) matters relatmg to claims
arising  from forflous acls. of

. Government, or any person in the
service of Pakistan, or of any local or

other authorily empowered by law fo -
levy any tax or cess and any servant
“of ‘such autherity acting . in .the -
discharge of his dtmes as such
servanl* or - : - :

. (ILB) Hou'ble bir, Sustice Muhsmmad Naera Aowar
_ Hon'bic My, Justice Shahid Iun

- &
OR
pes\‘xa" Ga

'céupled with at the bar pertains to one her terms &

 selection of forum, competent cnough to redress the

: -.gnevance uf a cwxl servant w1th respect to hxslher

'Islam,xo Repubhcv of . Paklstan_ tol addre;‘;sj ﬁhe'

)
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N maiters relating to - the

' acqmsxtwn, ‘administration”  and
disposal of any property which is
deemed to be enemy property under E
any. faw.

(2 Notwithstanding____anything .
hereinbefore_contained where any
" Administrative Court_or. Tribunal_is
- established under clause (1), no other
court skall grent an injunction, make
" ‘any __order __or _entertain - any
o . proceedings in respect of any matter °
. R fo_which the jurisdiction of such
- ' I Adm:mstratwe Court_or _Tribunal
e ex(ends and all proceedings - in -
respect of any such matter which ~ ..
may bé pending before such other =
_ - ‘ .- court immediately  before  the
e T * establishment of the Administrative
o /7 . Court -or Tribunal; other than an

9§ . - appeal pending before the Sapreme

- .Court, shall abaté on . such
eslabl:shment. . :

Prvvided that the prows:éns of

 this clause shall not apply to an
; .. Administrative Court or Tribunal
. established under an Act of a:
" o Provincial . Assembly unless, at the

. - request of that Assembly made in the -
Jorm of a resolution, Majlis-e-Shom_'a

e B (Parliament) by law extends the
S e ', ... |provisions to such ‘a Court or L
. . . " Tribupgt” - . . S e
R I . V T o 4 - .
: 8, "- The  above reproduced Artlcle ‘.

specxﬁcally mdlcates -that all the admmlstratlve'vﬂ'
' "Courts.and Trlbunals- shall éss‘ume the Jurxsdtctlon

in, respect of the matters relatmg to the terms. &
V_condmons of the person(s) (who are or have been)

in service of Pak;st’an or of Provmclal Govemment_ L -'

o

Bakhit SberAil‘Kh‘sulSquq. . .{D.B) Ren’ble Mr, Justice Mohammad Nieem Amur 4 ' ‘g?
. S . : . Hon'blo Mr. Justlce Shakid Kbu ) 4 p‘\

iR nd‘l.
ﬁgitod B&,at.
pas\‘“““ ot it
ot
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and sub—Artlcle 2) of Artlcle 212 Constxtutlon of

Pakistan specifically bars any other forum/Court to

interfere with, in the matters relating to the terms &

conditions of a civil servant. In the case of “Peer-

‘Muhamm‘mli ' v/s Government af ‘Baluchistan

lrrough Cluet Secretary_ & others” reported as

2007 SCMR 54 the Apex Court has. held

“the question of posting/transfer
relates to-terms and conditions of -
- a Government servant and Service .

: Tribunal would have exclusive

. ‘jurisdiction to dilate upon and
decide such  matters * and .
Constitutional jurisdiction cannot

be invoked to get . such

controversies resolved. We have -

also ‘adverted to the question of
"mala fides which according to the

learned Advocate could have been

_ dilated upon in- Constitutional
jurisdiction which is not correct
" bécause - the provisions as
contained in Article 212 of The
Constitution of Islamic Republic
of Pakistan ousts jurisdiction of all
‘ other Courts and orders of the
~ departmental  authority even
though without jurisdiction - or
mala fide can be challenged only
before. the- Service Tribunal and
jurisdiction of all Courts including
High Court is specifically ousted.
- The plea of mala fide does not .
confer upon  High  Court
~ jurisdiction to act in the matter in
" view of the Constitutional ouster
as contsined in Article 212 of the
Constitution  of Islamic Republic
- ‘of Pakistan and learned Service
Tribunal has. full jurisdiction to -
- interfere in such-like matters.”

(D.B) Hoa'ble Mr: Jusilee Mubsmonad Nacem Auvwar

BaKhi Shes All KhawStens -
: How'ble Mr, Justice Shahid Khan -
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Wahid v. Chazrman, WAPDA ? reported as 1986 986

SCMR 1534 the Apex Court has held

“if the petmoners are able to
show ' that the _action agamst

“mala fi des, the Trxbunal would
- 'not be debarred from takmg
note of this.” ‘

,.‘,

‘ sectlon 22 of the le Servants Act, 1973
“the petxtloner is. - requlred to approach thé
= appropriate forum for aopropriate 'femedy woogh‘a

"departfricntal appeal to the next higher 'lm'authority :

Simllarlv m the case of “Kh. Abdul ’

-y - them was mdeed actnated by -

_9.: . ‘It is pertment to hlghhght that under :

.V.Vh‘? has. passed the impugned order, in the case

in hand, it shall be the Df;éctorl El_emeﬁta;ry- &

' “Secondary Education, Government of Khyber -

Pakhfﬁ’rikh\&a, Peshawar, (tesponderit No. 2 ilerein); -

o  period of 90 days, thevpetltmner could approach

- Bakht Sker Aff Khae/Steay -

‘ 'as the unpugned order was passecl by sttrlct _A
- -Educatmn Ofﬁcer and then aﬁer the declsmn of thé ’

. departmental authonty ar waltmg for statutory |

the Khyber Pakhtunkhwa Semce Tnbunal for -

the redressal of her gnevances by ﬁlmg a service

N

Eraty
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. appeal_.

B2 ﬁm‘lﬂt Mr. Jmﬁce Mohamaiad Nacesn Anwar
Hm'la!a Mr, JusliaShbld Khan
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© 10. © In view of what has been discussed
L ' ) - . .vabave, -rthe instant ‘pétitib‘n is heither-.maintain’éble-

nor entertamab]e before this Court, therefme, 1t is

: dlsmissed in Izmme However, the petlttoner may“,»

ap’proach the appropriate forum for aq ,approp;'late ]

R " remedy, if, so desired or directed.
B : o . Date of announcenent.
e Dr26.04.2023 :
| '  Date of writing judgment
- - D1 26.04.2023. “ e
RS YE. ik
. © Nameof Appllcant-ﬁl"’};‘f*’m 4‘.__
. Date of Presentation of Appiicam":é . 5__2‘3 AT
: Dategf Gompletion OTCGP‘EISE' < . e
T Woof Copxas»---—" v "“". o
. _ : Urgent Fegersw—r [ S I
oy N - . Fee c11urged- — E}ﬁ ..... /
v ) ' c;t;-afSa.;qery of .,:,p-.es M O‘ E

(.’.ét;ﬁﬁm“ tn b feue Cép\f

E'K( e

pPeshawar High Ceart Bencti
MangoratDar-ul~Qaza, Swat
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- Hoa'hle Mr, Justics 3tahld Kban
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