25.09.2023

*Naeem Amin*

Learned counsél for ‘tl"le | appellant present.
Mr. Lutf Ullah, Assistant alongwith Mr. Asif Masood Ali
Shah, Deputy District Attorney for the respondents
present.

Para-wise comitienis on behalf of respondents
received through office. Copy!of the same handed over to
learned counsel for the appellant, who requested for
adjournment on the ground that he has not gone through

the para-wise comments submitted by the respondents.

‘Adjourned. To comie up for -preluuinary neanng on

23.10.2023 before the S.B at Camp Court Abbottabad.

Parcha Peshi given to the parties.

-

(Salah-Ud-Din)

Member (1)
T e o Samp oot Abbettabad
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19" June, 2023 1. Learned counsel for the appellant present and has been
heard.
2. Though the appeal has been resubmitted after fifty

two (52) days as against fifteen (15) days given to the
appellant yet in the interest of justice the office objection is
removed subject to the objection regarding the limitation if
any taken by the other side and the office is directed to assign

appeal number to this appeal.

3. Let pre-admission notice be issued to the other side.
To come up for written reply/comments as well as
preliminary hearing on 25.09.2023 before the S.B at camp

court Abbottabad. P.P given to the parties.

(Kalim Arshad Khan)
Chairman
Camp Court Abbottabad

*Adnan Shah, P.A*

B ¢



29.03.2023 Appellant present through counsel.

He made a request for adjournment in order to prepare the -
brief. Adjourned. To come up for arguments on office objection

on 25.04.2023 before S.B at Camp Court, Abbottabad. Parcha

Peshi given to the appellant.
Cy)

(Rozina Rehman)
Member (J)
Camp Court, Abbottabad
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Respected Sir, e

. -,~-

It is submltted that the present appeal was received on 12.12.2022 after
thoroughly scrutinizing the same many deficiencies were found in it which was
returned to the counsel for the appellant for completion and resubmission within
15 days which was to be reé{ubmitted on 28-12-2022 but counsel for the appellant
re-filed the same through registered post which was received on 20.02.2023 late
by 52 days without removing the objection no. 6,7, 8, 10 & 12.

The appeal is submitted to your Honour under rule-7(c) of Khyber
Pakhtunkhwa Service Tribunai rules 1974 for appropriate ordeg please.

Worthy Chairman
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The appeal submitted by Mr Muhammad Arsh%
12.12.2022 is incomplete on the foHowmg score whnch is

(

o 26 e
sa?- mmi;
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-,

resubmission within 15 days o &

q
.-

lt/c;neck list is not attached wnth the appeal :

29 Appeal has not been flagged/marked with anhextres r

3Y¥ Annexures of the appeal may be attested '~ ‘,?' ", :

4~ Affidavit may be got attested by the Oath Commisslone;
5 In the memo of appeal many p!aces have beenajveﬁ*blaigk which may be filled up.

. Copy of first appointment &nd termination order mentloned in para-1 of the memo
_of appeal (Annexure A) are not attached with the appeal which may be placed on it.
Copy of Order dated 05.04.1997 attached wnth the appeal is illegible which may be
replacéd by legible/better one. PR - E

, Address of appellant is hand wrutten wh:ch ‘IS not acceptable the same may be

' written according to Khyber Pakhtunkhwa serwce«tnbunal rules 1974.

9" Five more copies/sets of the appeal along W|th 'agrgmexures i.e. complete in all respect
may also be submitted with the appeal Sk ‘1 °

@ Copy of appointment order dated 28.02.2018- m respect of appellant is not attached
with the appeal which may be placed onit. :

1% Wakalat nama in favour of appe!lant be placed on f‘Ieﬁ

@The documents that are to he prowded must be Ieglble. ‘
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2% i THE KHYBER PAKHTUNKHWA SERVICE

~ TRIBUNAL, PESHAWAR

VERSUS

Government

| ’.
l / ’
Service Appeal No, i_;[{Ogg

KWc»QM“J*WW“’J e Dl et f”"‘*"’%’(m,

‘ .‘l

_...APPELLANT

of Khybel Paldltunldwva through Secretary Elementary and

Secondary Education, Khyber pakhtunkhwa, Peshawar & others.
. RESPONDFNTS
SERVICE APPEAL
INDEX
S.# o meesc; iption Page No. | Annexure
1. |Service appcal along with affidavit l1to6 |

2. | Copy of “appointment ( order and termmation order of the

appellant
3. | Copy. of appointment “order dated 78.02.2018 of the
appellant
4. | Copy of department appeal
5. | Wakalatnama |
Through
Dated: /2022

...APPELLANT

(MWd Khan Tanol)
Advbcate Supreme Court of Pakistan

at Abbottabad




BEt fom: THIE KIYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR e P

Service Appeal No N,

RM\/OA ""U&WWV\M CT Didnct W%M-u

....APPELLANT

VERSUS

. Government of Khyber Pakhtunkhwa through Secretary Elementary and
Secondary Education, Khyber Pakhtunkhwa, Peshawar. N

9. Director, Elementary & Sccondary Education (E&SE), Khyber

Pakhtunkhwa, Peshawar.

3. District Education Officer (Male) Battagram.

...RESPONDENTS

SERVICE APPEAL UNDER SECTION 4 OF

KIIYBER PAKHTUNKHWA SERVICE TRIBUNAL
. . I :
ACT 1974 FOR DECLARATION TO THE [EFFECT
THAT THE APPELLANT WAS APPOINTED ON
|

=4~ 5 AND WAS TERMINATED FROM THE

SERVICE ON &™-4 -85 . THEREAFTER, THE

APPELLANT GOT APPOINTMENT AS CT ON
28.02.2018, AS PER KP SACKED EMPLOYE ES

APPOINTMENT ACT 2012, BUT PREVIOUS



-/ . SERVICE WEF Bl TO 4 o AND
2012 10 28022018 HAS NOT BEEN COUNTED

'IOWARDS CAL CULATION OF PENSION BY 11113 '

DEPARTMENT.
PRAYER; ON ACCEPTANCE OF INSTANT

SERVICE ~ APPEAL, TuE ~ RESPONDENTS’

DEPAR fMLN'l MAY GRACIOUSLY BE DIRECTED '
TO COUNT PREVIOUS SERVICE W. EF [(~§>- Z

TO 5= Q C)AND 2012 TO 28.02. 2018 OF IIHZ
APPELLANT TOWARDS CALCULA TTON OF

PTNSION AND COMMUTATION

Respectfully Sheweth;-

The facts forming the background of the instant service

appeal arc arrayed as under;

1. That the appellant got appointment in the
respondents’ department on /§-h-7S and his
service was terminatéd on 47 ¢ ~gy. Copy of
appointment order and fermination order. of the

. appellant is annexed as Annexure “A”.




¥

2.

That, the Khybcr Pakht nkhwa announced K.P
Sacked Employcqs appomtmen't Act 2012,
wherein, the cmployees appointed in the year
1993-94 and was tenmnatcd in the year 1997-98

were to be re—;lnstated mn serV;ce

That, as per . KP Sacked Employees appointment
Act 2012, the appella nt was appointment CT on
the  28.02. 2(}18 but his previous service w.e.f
(&-b4¢ 10 ﬁ_ﬁ; and 2012 to 28.02.2018 has
not been | cou_nted towards calculation Qf
'pcnsion/commutétion of the appellant. Copy of
appointment ordér dated 28.02.2018 iof the

appellant is annexed as Annexure “B”.
- ;

That, the appellant ﬁled departmental appeal to
respondents’ depdrtmcnt but of no avail. Copy of
'dcpan'mental appeal 1s annexed as Armexure “C”.

Hence, the instant service appeal is filed inter-alia

on the following grounds.

GROUNDS:;-

a. That as per judgment oil’ service tribunal as

well as of the Apex Co;urt protected period

of service has been declared to be counted



’\*;ﬁ* :

towm'ds : calculation of pensi;cm/ |
commutauon of the sacked 'employ%:es.

’[‘herefore;, the appellant is entitled 1o hiave -
the perioq;i wef sf-l-08 1© 2 ZJ 5

d 201,2 to 28 02.2018 counted tpwaxds

calculauon of pension and commutauon

That, dqpamment was supposed to count the
above mentioned period of the appellant

towards calculation of pension etc OB the

analogy of similar and s:lmilarly placed

employees. 1

| !
That the - respondents’ : department is
: !

supposed {o have onc yard stick While
dealing with the ‘employees who are
sumlaﬂy placed. Bcsmlcs,' once a -point of
law is decided by the Superior Courts that
must be made applicable 10 all the
employc_es who are similarly placed and no

discrimination may be mated out.

‘That the maiter in issue relates to the terms
and conditions of service, therefore, the

Honourable Tribunal has jurisdiction to



Dated;

enti;rta;in‘ the lis under Article 2!12 of the

: !
Constitution. |

It is therefore, very humbly prayed, that on
acceptance of instant service appeal, the respondents’
department may, graciously be directed to count previous

service w.e.f ://?~§..L7{' to ‘)”—Z{ ~y and 2012 to

28.02.2018 of ’ the - appellant “towards calculation of

pension and commutation.

APPELLANT

" Through;

(MuBRaxiéd Arshad Khan Tanoli)

Advocate Supreme Court of Pakistan
at Abbottabad

/2022




j*BEIl ORE THE KHYBER PAKHTUNKHWA SL‘]RVICE
el : TRIBUNAL PESHAWAR | " .

H

Service Appeal No. 2022

’dwg@o-Q Hubkar piad €7 D istyid Bodf< 2.,

....APPELLANT

VERSUS

Government of Khyber Pakhtunkhwa through Secretary Elementary and
Secondary Education, Khyber Pakhtunkhwa Peshawar & others.
. RESPONDENTS

SERVICE APPEAL

AFFIDAVIT

I K\'\OVY\UO\Q MV\-QN:\.&M').AQ;Q CT _D ;‘_:; ’f\';'(_‘j ,26’\#’&‘5/)’ 7.

do hereby solemnly affirm and declare that the contents |of forego’mg appeal

2

are true and correct to the best of my knowledge ahd'beiief and nbthing has
been concealed therein from this Honourable Court.

DEPONENT
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 Gulzar Khan 5/0 Faroph
OT Traind:Res:of Thakote
Battagram: P . : )
Hoyat Khen 5/0 Ahatp Gud @,H, Shakar Ghs Vaczit Poat . .
¢T. Traind Resg: ol A;ixnaira . c . S
Battogram. . : o ]
Kayal Mohd Khan i3/0 [ultan Mamoad B

Pit Resiijmaira Battofram G,H,i Babooni.
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WP No.516- A/2013 upheld hy Honorable Su
petizion No: 401—?/2016 ot}\er connected civi
(Appomtment} Act, 2012 & recom
following sacked empkweehls here
l8120~1330-55020) plus usx;at aliowances as admissible under the rules
Goyernment, in Teaching Cadre at Schi
with effect from the date of thelr taking over ch.xrge

»

P» )_% Anney—B

OI‘FICE C!F TEIE DISTRICT EDUCATION OFFICE:R (.
. BATTAGRAM AN
el .Emml. misbgq grany’:i)gm,xil.com Phit 0997-543539/. 543540 o

APROINTMENT OF SACKED EQHPLOYEES AGAINST CT. POST.

Jn comphance of thaludgment of Honnmbte Peshawar Hrgh Gourt Abbottabad Bench Dated :24-05.2016 -
preme Court of Paklstan Vide Order dated: 24-05-2017 passed in Civil

. petltlons and the Khyber pakhtunkhwa Sacked Employees
appointmem of the

mendation of the Departmental selection Cominittee,
by ordered a;,alnst the vacant posts of certified Teachers {€¥) ip BPS-AS @(Rs:
B existing polscy ‘of the Prqvmcwl

ools mentiongd Inotad agamst each on'the terms and condstlans guven below
' ]

[}

N T
o

3

" 1. Their services will be consuiered as regular in terms’ of section19 of the KP Civil servant act 1973 amended in

2013 issued vide Govt of KP Finance Department (Regulation wing) No SOS R—IIl/FD/lZ-l/ZOOS dated 27-02-
' 2013. They will be goyemed by such rules and regulations as may be framed by the Govt from time 10 time
for the category to which they bclong i

ThlS appomtment order is subject to the Court demsnon in W.P.No: 1187-A of 2015, W.P.No: 1135-A of 2015 &
‘W.,p.No: 1056-A of 2015.

. They wﬂl ‘be on probatlon for a period of one year extendable to another year keepmg in view ttn.t.

. performance.

' |
Theur appomtments have been made In pursyance of Khyber Pakhtunkhwa Sacked Employee {Appointient

~Acti 2012), hence. under section 5 of the said Act. they shall not be entitled to any claim of seniority,

. promotuon or other bacl\ beneﬂts.

T : T T Villagel | Place of
1s, | m : Father Date Df c Qualif: | ° :
I No | No Name Name * Birth. CNf uc Posting
'RE i 113202 ' . GHSS .
Niaz s CT | Kuzabanda
-3 ]e? | Muhammad ravoz Kan | C6/0V1967; | prgascas i Kuzabanda
S e GMS
: -Mohammad ; ' .} 13201-
22 MoNammas | sarwar khan | 14/03/1967;| sgginng | A Rabat | oo
.| 3 |Muhammad } Rahdar 12/02/1968. | 3208 'aaser | Pokal | GHS Ganiar
: o | Anwar Khan 1831466-9. :
Saif Ul —113202- A Ajmera GMS Dehri
4 | 4 | Amanullzh Malook . 04/03/1970°1 7615531 Mashakhil
1 13202- e ,
5 | 7 | AbdulKhaliq Fxrdos 15/04/1972 0758528-1 FA Kuzabanda | GHS Dagai p
) - =
Haji Noor 13202~ s 1€ B ey ot
, \ : FA Pirt GHS o
.6 A 8 Muhaminad | Ahmad Shah 31/01/1973 0766043-7 F irhaci HS ez
: Khwaja . . : :
7 | ﬁ)’: d‘;’m Mubammad | 09/05/1974 '33335509 BA/CT | ‘Shamlai | GHS Shamiai
- Sahibzada | !
: Said . Gul oo 113202 : . el
. B |13 Miohammad | Mohammad 05/11/1975 - 6365780-9 FA : Kuzabnnqla GMS Jesole
'TERMS 8 CONDITIONS: .

The penod during which they rerhained dismissed, removed or terminated from service: till the date of their .
.;_appointment shall have been deemed automatlcally relaxed. Thelr appolntment has been made in pursuance

of Khyber Pakhtunkhwa Sacked Employee [Appolntment) Act 2012, Hence under section 4 of the said Act the

. period during which they remained dismissed, removed or" termlnated from semce il the date of their

. appointment shall have been deemed automancally relaxed.

» Thé:zr Services are liable to tertmination on ane month pnor nouce from either sade In case of resw,natmn

wnthout prior notice, their one month pay plus alio.wances shail be forfeited to Government treasury

r ’ ' ' DE*L Bal ;«‘nbc"tnbnd
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_ The appointmentis made subject (o the condifion that the ca ndidate is permanent} domicile holder of District

Battagram. ‘ :

8. if their performance is found un-satisfaétory, they will be proceeded under E&D Rules, 2011.

- 9, DDO Conc:eArned will -submit copies of their documents to this office for verification after 30 days of the
' issuance of.appointme_ht order to be sent for verification to con.cerned Board/ Universities. Pay will not be
released by the pDO: Concerned qntil and uriless ngtification to this effect is issued by this office that their

certificates are verified, anyone found produding bogus, forged documents his appbintmentbrder shalt stand

automatically ca ncelled from the date of his appointment order & will be reported to law enforcing agencies.

10. They shall obtain Medical fitness certificate from Medical superintendent / Civil Surgeon DHQ Hospital
?attagram within seven days from the date of taking overcharge. . ‘ :

3

11. The competent authority has the right to rectjfy the errors / amissions if any noted / observed at any stage.
. ] ; o “

12. l}efore handing over charge, once again their docurnents may be checked by the DDO cioncemed. 2\/9;

13. 1;'he prescribed qualification for appointment of CT as ﬁer appointment policy in \icufgue during 1996-91@@‘)_
d

intermediate or equivalent qualification from a recognized Board with CT Certificate /ADE from a recognized /
hali acquire the same within 03

University / Institute. Candidates not in possessign of requisite training s
Three years from the date of Issuance of this appointment order, falling which their appointment order shall
stand cancel automatically, in the light of Judgment passed by the Peshawar Righ Court Abbottabad bench

dated: 24-05-2016 upheld by the Supreme Court of pakistan vide order dated: 24-05-2017.

14. They shall join their-post within 30 days of the issuance of this appointment order If no willingness or
response is received / failed Lo assume the charge of his/ their post within stipulated period, their / his
candidature will stand sutomatically cancelled and the next senior sackad employee shall be considered for

~  appointment in the light of section 7(3) of Khyber Pakhtunkhwa SACKED Employees {Appointment) Act, 2012.

15. Charge reports should be submitted to all concerned.

16. No TA/DA is allowed. ,
‘Jéhan Muliammad

District [Education Officer (M)
Battagram

— B ! |
endstNo /| FOS~ Y JEB-I/CT Sacked . : Dated 2510212018
| .

Copy forwarded for information and necessary action to the: -
1. Additional Registrar Peshawar High Court Abbottabad Bench wir lo Judgment pas sed in
W.P No.516-A/2013 announced on 24.05.2016. i '
Director E&SE Khyber Pakhtunkhwa, Peshawar. : '

PS to the Secretary to Govt. Khyber Pakhtunkhwa E&SE Department Pesbawar.

Deputy Commissioner Battagram. : :

District Accounts Officers Battagram.
District Monitoring Officer MU Battagram. . e
All the Principals/HMs of the concerned schools ’ !
B&AO Local Office

Teachers Concerned.

0. Master File.

P m N AW

Diﬁ@»c{t}ou Officer (M)
Baitagram

Hice # 33 Jinnah Flaza Adjacent t

CISieiBar Abbottabag
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BEFORE THE HON BLE KHYBER PAKHTU NKHWA SE‘RV( CE

TRIBUNAL CAMP coupy ABBOTTABAD
I —— -
SERVICE APPEAL No. of 2023
Khayal Muhammag

e, e Appellant

Government of Khyber Pakhtunl\'hwa through Secretar}' E&SE Kpy
Peshawar ang others..'....... e rrresessssevnn Respondents

Indey
S. Description Documents Annexure | Pages ]
No :
1 Comments : 1103
2 Affidavit - 4
3 Copy of Sackeq Employees At 2012 A
4 Copy of Judgment . B __:f




BEFORE THE HON’BLE KHYBER l’AKHTU_NKHWA SERVICE
TRIBUNAL CAMP COURT ABBOTTABAD

SERVICE APPEAL No. " - 02023 o
Khayal Muhammad...... St e AP ellant
VERSUS

Government of Khyber Pakhtunkhwa through Secretary E&SE KPK

Peshawar and others............ Ciererereirieinneni s e s RESPONdents

Joiont'Pgra-wise comments /Reply on behalf of
- " Respondents NO. 1 to 3

- Respectfully Sheweth:'

" Preliminary Objections

t

l. " That the appellant has no cause of action/locus standi to

file the present appeal.

2. That the appelldnt has concealed the material facts from
this Hon’ble Tribunal. _
3 That the appellant has not.come to this Hon'ble Tribunal
- with clean hands.- ' , |
4. That the appellant has filed the instant apﬁeal - on malafide
grounds. just o put pre'ésﬁre on the respondent Department’
for illega]' pension benetits.
5. That the appcl]énl's appeal is against the prevailing rules
and law. '
6. That the appellant is estopped by his own conduct to ﬁle
the instant appeal. - _ .
7. That the instant appeal is not maimainab]e in its present

form and also in the present circumstances of the issue.

8. As per Law/ Section 5 of Khyber Pakhtunkhwa Sacked
' Employees (Appointment) Act 2012; a sacked emplovee

appointed under Section. 3. shall not be erititled to any

claim of seniority, promotion or.other back benefits and
his appointment shall - be.  considered as fresh
appointment; hence the instant appeal is liable to be

dismissed without any further proceeding.

9 That the instant appeal is against the terms and
- conditions of the appellant’s appomtment and also

Sacked Emplovces Appomtment Att 2012, hence not




ON FACTS

ON GROUNDS:

c.

maintainai)le and liable to be dismissed without further

proceedings.

Para No. 1 of the .appeal is correct. Pertaining to the
appointment and further termination of the appellant; hence
needs'no comments.

In reply of Para No. 2, it is submitted that the appellant was
appoihted as a fresh appointee along with others in the light
of Khyber Pakhtunkhwa Sacked employees Appointment
Act 2012,

Para No. 5 of the appeal is incorrect and denied. As per
Section 5 of Khyber Pakhtunkhwa Sacked Employees
(Appointment) Act 2012, it is clearly mentioned that “a
sacked employee appointed under' Section. 3. shall not
be entitled to any claim of seniority, promotion or other
back benefits and his appointment shall be considered
as fresh appointment”. Hence the plea of the appellant is
against the law/act and also the judgments of this Hon’able
Court in this regard. (Copy of the Act and Judgment of

Service Tribunal are attached as “4nnex. A & B”). :

The appellant has no cause of action.

Ground “a” of the appeal is incorrect, hence denied. The .
appellant is appointed in the light of Sacked Employees
Appointment Act 2012 and it is clearly mentioned in the
Act that this appointment shall be a fresh appointment and
the appointee shall not be -entitle for any kind of back
benefits, hence respondents are not bound to obey the
demands of the appellant in contrary with the Act.

Ground “b” of the appeal is incorrect. Detailed reply is -
given in the preceding paras.

Ground “c” of the appeal is incorrect. Detailed reply is
given in thé preceding paras..

Respondents seek pemmission of this Honour able Court to
agitate other legal and factual ground at the time of
arguments.

It is therefore humbly prayed that on acceptance of
above Para-wise comments, the appeal of the appellant may
graciously be dismissed with cost.
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RESPONDENT NO. 3
.District Education Officer (MZée) _
Battagram

RESPONDENT NO. 2

' . 2 )

' Direttor Elementary & Seeondary Education .
B LT Khyber Pakhtimkhwa'Pe’shaw_ar
Y

' RESPONDENT NO. 1

t
Sccrem“dlemcnt

ary & Secondary Education

Khyber Pakhtunkhwa Peshawar
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BEFORE THE HON’BLE i(lrlYBER PAKHTUNKHWA SERVICE

| r,'-: | - TRIBUNAL CAMP COURT ABBOTTABAD
o o SERVICE APPEAL No. of 2023
. o Khayal Muhammad e AP ellan T
o VERSUS
f Government of Khyber Pakhtunkhwa through Secretary E&SE KPK .
Peshawar and others......... Cereserreeierea, verersrrssanane ........ Respondents
AFFIDAVIT

[ Hafiz Muhammad Nawaz, District Education officer (Male) Battagram
do hereby affirm and declare on oath that contents of accompanying Joint Para-

. wise comments on behalf of respondent” "NO. 1 to 3 are true and correct to the

best of my knowledge and belief that nothing has been concealed Irom this

Honorable Court,

: DEPENDENT '

enie: g /ol gggq-(‘( E
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THE KHYBER PAKHTUNKHWA i
SACKED EMPLOYEES (APPOINTMENT) ACT, 2012.

(KHYBER PAKHTUNKHWA ACT NO. XVH OF 2012)

‘CONTENTS
PREAMBLE
SECTIONS
1. Short title, extent and commencement. -
2. Definitions.
3. Appointment of sacked cmployees. :
4, Agc refaxation.
5. Sacked employees shall not be entitled to claim seniority and other back

benefits.
‘Preference on the basis of age.
Procedurc for appointment.

Removal of difficultiés. .

v o0 N

Act to override other laws.

10. Power to make rulcs.




(8)

THE KHYBER PAKHTUNKHWA
SACKED EM PLOYEES (APPOINTMENT) ACT, 2012.

(KHYBER PAKHTUNKHWA ACT NO. XVI! OF 2012)

[first published after having received the assent of the Governor of
" the Khyber Pakhtunkhwa in the Gazette of Khyber Pakhtunkhwa
(Extraordinary),dated the 20" Sceptember,2012].

- AN
ACT _
o provide relief to those sucked employees in
the Government seyvice, who were dismissed,
removed or terminated from service, by
appointing them into the Government service.

-

WHEREAS it is expedient to provide relief to those sacked employees who were
appointed on regular basis to a civil post in the Province of the Khyber Pakhtunkhwa and
who possessed the prescribed qualification and experience required for the said post, during
the period from I* day of November 1993 to the 30" day of November, 1996 (both days
inclusive) and were disinissed, removed, or terminated from service during the period from
1" day of November 1996 to 31* day of December 1998 on various grounds;

© WHEREAS the Federal Govenment has also given relief to the sacked employces
by enactment; : _ .

. AND WHEREAS the Government of the Khyber P_zikhtunkhwa has also decided to
appoint these sacked employees on regular Gasis in the public interest; - .

-

Jtis hcrcby enacted as follows:

1. Short title, extent and commencement.—(!) This Act may be called the Khyber
Pakhtunkhwa Sacked Employees (Appointment) Act, 2012.

(2)- It shall apply to all those sacked employees, who were holding various civil -
posts during the period from 1% day of November, 1993 to 30" day bf November, 1996

(both days inclusive).
(3) It shall come into force at once.

2. ‘Definitions.— In this Act, ualess the context otherwise requires, the following
cxpressions shall have the meanings hereby respectively assigned to them that is to say,-

(a)  “civil post” means a post created by the Finance Department of

Government for the members of civil service of the Province; (

\
~.
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b) “Department” means the Department and the Attached Depanﬁnent as
defined in the Khyber Pakhtunkhwa Government Rules of Busincss,
1985, including the Divisional and District Offices working

thereunder;

(¢) . “Government” means the Government of the Khyber, Pakhtunkhwa;

(d) - “Prescribed” means prescribed by rules; e

(¢}  “Provincc” means the Province of the Khyber Pakhtunkhwa;
') “wules” means the rules made under this Act; and

(g)  “Sacked employee” means a person who was appointed on regular
basis to a civil post in the Province of the Khyber Pakhtunkhwa anid
who possessed the prescribed qualification and experience for the said
post at that time, during the period from 1% day of November 1993 o

' . the 30"' day of November, 1996 (both days inclusive)  and was
dismissed, removed, or terminated from service during the period
from 1% day of November 1996 to 31* day of December 1998 on the
ground of irregular appointments; .

3. Appoeintment of sacked employees.— Notwithstanding anything contained in any
law or fule for the time being in force, on the commencement of this' Act, all sacked

employees subject to section 7, may be appointed in their respective cadre of their concerned
Deparlment, in which they occupied civil posts pefore their dismissal, removal and

termination from service: .

Provided that the sacked employees shall be éppointed against thitty percent of the
available vacancies in the said Department: '

Provided further that the appointment of sacked employees shall be subject to the
medical fitness and verification of their character antecedents to the satisfaction of the

concerned competent authority.

4. Age relaxation.— The period during which a sacked employee remained dismissed,
removed or terminated from service, till the date of their appointment shall be deemed to
have been automatically relaxed ang there shalt be no further relaxation under any rules for
the time being in force. ) ‘ ) .

5. Sackéd employees shall not be enfitled to claim seniority_and_other back
henefits.— A sacked employee appointed under section 3, shall not be entitled to any claim
of seaiority, promotion or other back benefits and his appoiniment shall be considered as

fresh appointment.

- m e —bensS sy
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6. Preference on the basis of ae.-— On the occurrence of a vacancy in the respective
cadre of the concerncd Department of the sacked cmployec against the thirty pcreent
availablc share, preference shall be given to the sacked cmployee who is older in age.

7. Procedure for appointment—(1) A sacked cmployce, may filc an wapplication, to
hs from the date of commencement of

the concerned Department within a period of six mont
this Act, for his appointment in the said Department:

Provided that no application for appointment received after the due date shall be
centertained.

(2)  The concerned Dcpaﬁncnt shall maintain a list of all such sacked employces
_section (1) in the respective cadrcs in

chronological order. .

(3)  If any vacancy occurs against the thirty percent available share of the sacked
employee in any Department, the senior in age from such sacked employee shall be
considered by the concerned Departmental Selection Committee or the District Selection

Committee, as the case may

Provided that no willingness or response is received within a period of thirty days,
the next senior sacked employee shall be considered for appointment.

(4)  The Concermned Departmental Selection Committee or District- Selection
Committee, as the case may be, will determine the suitability or eligibility of the sacked

employee.

(5)  If no sacked emplqyee- is available against thirty pcrceni vacancy reserved in
respective cadre in a Department, then the post shall be filted through initial recruitment.

8. Removal of difficulties.— If any difficulty arises in giving effect to any of the
provisions of this Act, the Chief Minister Khyber Pakhtunkhwa may issue such order not
inconsistent with the provision of this Act as may appear to him to be necessary for the

purpose of removing the difficulty:

Provided that no such power shall be exercised after the expiry of one year from

coming into force of this Act. ,

9. Act to override other laws.—Notwithstanding anything to the contrary contained in
any other law or rules for the time being in force, the provisions of this Act shall have
overriding effect and the provisions of any other law, or rules to the extent of inconsistency

to this Act, shall cease to have effect.

16.  Power to make rules.— Govemnment may make rules for carrying out the purposes
of this Act.

be, to be constituted in the prescribed manner, for appointment: ,

- ——————
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‘ . Nervice Appeal No. 6917201y nnod “Mihammad Miskeen-vs-Govermunent of Khvber Pakhtunkinea l’mm&h
LN e Scerviarp Elemanary & Scowdery Educanon Peshawar and others ™. Service appeal No. 57702019 titled

T “Afreen Khovs- (uwerumcm of Khyber Pakhtunkinea thrangh Secretary Elementary & Secondury Ednention
@ Peshrar uild otiers®. Service appeal No. J78/2019 fitled “Ghulam, Yousaf-vs- Guvernment of Khyher
I‘al/mmkhu a throngh Secretarp Elementary & Secumdary Education Peshaear and others™ and Service dppeal

Nu, ST9/2009 sitled “Ahdul Azizovse Governmem of Khyber Pokbnnkhwa through Secrciery Elemeniay &
S: reenlary Education Peshavar and others™ decided vn 21.07.2022 by Dhusion Bench comprising Kudoit

Arsturd Khem. Cheawrman. and Sutah Ud Din, Membar Judicial, Khyber Pakhtunkinva Service Jnlmnnl (amp .
Court Abbanzabad. . (
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KHYBER PAKHTUNKHWA SERVICE TRIBUN{;L, A\
PESHAWAR.

BEFORE: KALIM ARSHAD KHAN ... CHAIRMAN
SALAII UD DIN ... MEMBER (.fUDIC!AL)

Service Appeal No.691/2019

Mohammad Miskeen S/O Abdul Latif Khan, presently- Serving SPST
GPS, 'Ihaya District Battagram. '

- -

. Ll PP P PP TIPS PRIIN (2l
k |
I - - Versus
“l
: ,,'! ' - I. Government of Khyber Pakhtunkhwa through Sec:etdry Elemwtary &
. Secondary Education Peshawar, B
[ g 2. Director (Estab) Fiementaly & Secondary’ qucatlon Khybcr
' {{ Pakhtunkhwa. '
ol 3. District Education Officer (Elementaty & Secondary Education) Male
. ;] _ Primary Batagaram.
o 4. District Account Officer, Battagaram.
B ! cerveriaaees ..............(Respomlenrs)
] |
i Present:
- i '
1 . N
| 'E Abdul Aziz Khan Tanoli, ,
;o Advocate...........ooiiiiiiiiian ceecreenenven For appellant.
:ﬁ ' N -
5 Mr. Kabiruallah Khattak, :
Additional Advocate General,
Mi. Noor Zaman Khattak, .
District Attorney.............. T ...For respondents
" 1‘ . Date of Institution.............. PRI PR 03.05.2019
: I ' Dates of Hearing...............ocooevenininnn 21.07.2022
! Date of Decisibn.........cocoooiviiiniinn, 21.07.2022

A L R R R I I omTmm

Service Appeal No.577/2019

i'! ,Ei‘rccn Khan S/0 Tor Khan R/O presently serving as Junior Clerk

Y GGHS, Gul Muhammad Abad, District Battasram. .

: l ....... retnreerntesreatessieannns B ceeneens{Appellanty ) -
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Service Appeal No, .wmuw sitted “Muhanmad Miskeen-vs-Government of Khyber Pakiwunkinvo shrough
\mxmr) Elementary & Sccomdary Educution Peshawar and others”, Service appeal No. 577/2119 sitled

“Afreen Khan-vs- Gavermnent uf Khyber Pakinunkinva through. Secretary Elementary & Secondury Educatin
Pestunvar and others™. Service appeal No. 57872019 sitled” “Ghulum Yousaf-vs- Guvebnment of Khyber
Pakhnmbnra through Secretury Eleniniary & Secondary Edireanon Peshawar and others™ qud Service Appeal
No. 5792009 titled “Abdul Aziz-vs- Government of Khyber Pakhtunkhva throngh Secretury Efementury (.
Secondary Education Peshanvar and others™ decided v 21.07.2022 by Division Beach coriyprising Kuliar
Arshad Khow, Chawman, wnd Suluh Ud Din. Member Judicial. Khyber Pakhtunkinva Service Tribunul, Camp
Cuart shhottohed .

1

Versus

5. Government of Khyber Pakhtunkhwa through"Secretary Elementany & -
Sccondary Education Peshawar. ' i

6. Director (Estab) Elementary & Secondary Education, Khybcr
Pakhtunkhwa.’

7. District Education Officer (Elementary & Secondary Educatlon) Male
Primary Battagaram. |

8. District Account Officer, Battagaram.
....... .....................................................(Reopwulents)

Present:

Abdu}l Aziz Khan Tanoli, . . o
‘Advocate.. ... e e eaeseaen PO appellant,

Mr. Kabiruallah Khattak,
Additional Advacate General,

Mr. Noor Zaman Khattak,

District Attorney...........c.c..cevnen. feeeaprensaans For respondents
Date of Institution................ e 03.05.2019 ,
Dates of Hearing....................o.o.0l ve21.07.2022
Date of Decision......... . ....21.07.2022

Service Appeal No.578/2019
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Ghulam Yousaf S/O Molvi Khan Wali R/O Presently Serving SPST
GPS, Dood, Pati, District Battagram.

.'1 ' }) ......... e et .............‘...(Appellmd)
a5 s
4 I ) . . +

B Versus

9. Government of Khyber Pakhtunkhwa tluough Secreury Elemcntaiy &
‘Secondary Education Peshawar.

10.Director (Estab) Elementary & Secondaly Education, Khyber
Pakhtunkhwa.

|'t. District Education Officer (Efementaly & Secondary quuahon) Male
Primary Battagaram. '

~ 12.Disfrict Account Officer, Battagaram.
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. Serviee Appeal Ao 69272019 milzd “Mihamwmad Miskcen-vs-Government of Khyber f’athmnlfma through
- t ’, Secretary Elememary & Secondary Education Peshawar «and others®, Scrvice u,upeal No. 37772019 tiiled

. . I * dfreen Khan-vs- Governmeni, of, kh) ber Pakhtunkinva through, Sccrelury Elementary & Secondw)f Educution
O Pestwowur and others ™, Suwcq ap;»cal No. 57872019 tided ““Ghulam Yousafevs- Gavermnent of Khyber

. ‘aklttkinea through Secreiury Elementary & Secondary Education Peshaear and athers™ and Service Appeut
! No. 37972019 titted “Abdul Aziz-vs- Government of Khyber Pakitunkhwa through Secretary Elementury &
Secomdary Edncation Pestunvar and othees™ decided on 21 07.2022 by Diviston Bench comprising Katim
Arshad Kinm, Cholrman, and Snlah Ud Din, Member Judiclal, Khyber Pukitunkhwea Service Tribimal. Cennp
Conrt Abbotiched.

qn.u..un...u......u.............a....‘u.'..............u-....(R(.’S]’O"‘!C"!S)

Present; .

Abdul Aziz Khan Tanoli,
Advocate......cceeieiiienin.l. e e ...For appellanl

Mr. Kabiruallah Khattak, i
Additional Advocate General,

Mr. Noor Zaman Khattak,

1
L District AtOIMNeY.....vvvviviiiiiiiiiiieiineeenene, For:respondents
. . . . \ — . '
| - Date of Institution................coeeeneninn. 03.05.2019
- I Dates of Hearing..................... e ..2:.07.2022
' { Date of Decision........o.coeeeeieiiinininiinn 21.07.2022
: Service Appeal No.579/2019 i

Abdul Aziz S/0 Haji Abdullah R/o presently serving PST GPS
Gulibagh, District Battaglam
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13.Government of Khyber Pakhtunkhwa throu;_,h Secrctary Elelmnlary &
Secondary Education Peshawar.

14 Director  (Estab) Elementary & Secondary Education, Khyber
Pakhtunkhwa.-

5 District Education Officer{Elementary & Secondary Education) Male
Primary Battagaram.,

16.District Account Officer, Battagaram.
...... OO 0 -3 2171, T2 L 103

Present:

. rd - i

Abdul Aziz Khan Tanoli, .
Advocate................. ST e aena For appellant.

Mr. Kabiruallah Khattak,
Additional Advocate General,

Mr. Nooy Zaman Khattak,




Service Appead Ko, 6912009 usted “Anhammad Miskeen.vs-Gavernment of Khyber Pokhtimbhwa Jlrrm:;_.b ’
_Sru wory Elenemary & Seeamdary Edvcation Peshawar amd others ™, Service appeal No. 57172009 titled

“dfiven Khan-vs- Government of Khyber Pakhtunkineh throngh Secremry Elementary & Secondury Educution
Peshonrar and athers™, Scpvice appeal No. 5782019 titled “Ghulam Yousuf-vs- Government of Khyber
Pakhumbinva thy ongh Secretary Elementiry & Secundary Educution Peshawar and athers" and Scrvice Appeul
Na, 57972019 rieled “Abant Aziz-vs- menmcul of Khyher Pakhtunkinvg through Secretary Elemeniary &
Secondary Fducatton Peshawar and'others™ dectded on 21.07.2022 by Diviston Bench comprixing Kalim
Arshad Khan, Chelirman, and Salah Ud Din, Member Judicial, Khyber Pakhiunkinva Service Teibunal, Camip
Conrt Abhottahod. .

District Attorney......... Y e, For respondents
Date of Institution.................cocvevvvnnne. 03.05.2019
«  Datesof Hearing..........cocoooviiiiiinnnn 21.07.2022
Date of Decision..........coooveiiiiiiinnnn. 21 .07.20%2 '

APPEAL UNDER SECTION 4 -OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 AGAINST

"APPELLANT 1S WORKING IN THE RESPONDENTS

DEPARTMENT AND HIS SERVICES WERE TERMINATED
ON 28.07.1997 THEREAFTER UNDER- THE KHYBER
PAKHTUNKHWA ACT XVII 2012 AND IN THE' LIGHT OF
JUDGMENT PESHAWAR HIGH COURT ABBOTTABAD
BENCH DATED 17.01.2013 THE APPELLANT .WAS

- APPOINTED AS PST IN BPS-12, VIDE ORDER DATED

15.02.2013, THE APPELLANT IS ENTITLED FOR BACK
BENEFITS FROM THE DATE OF TERMINATION I.E

128.07.1997 TO THE DATE OF ORDER DATED 15.02.2013 BUT
"THE . RESPONDENTS DID NOT GRANTED ALL

CONSEQUENTIAL BACK BENEFITS FROM THE DATE OF

- TERMINATION TO THE ORDER DATED 15.02.2013 WHICH

IS AGAINST THE PROVISIONS OF SAID ACT, AS WELL AS
DISCRIMINATION AS OTHER DEPARTMENTS ALLOWED

 THE BACK BENEFITS TO THE OTHER EMPLOYEES AS

WELL. THE CONDUCT OF THE RESPONDENTS TOWARDS
THE APPELLANT IS ILLEGAL, MALAFIDE, UNLAWFUL,
WITHOUT LAWFUL . AUTHORITY, WITHOUT
JURISDICTION, ARBITRARY, PERVERSE, HARSH, VOID AB-

- INITIO AND AGAINST THE PRINCIPLE OF NATURAL

JUSTICE INEFFECTIVE UPON RIGHT OF THE APPELLANT.

CONSOLIDATED JUDGMENT

KALIM ARSHAD KHAN CHAIRMAN: This judgment shall dispose

of the instant service appeal as well as connected service appeals

\

N0.577/2019 titled “Afreen Khan —vs- Government of Khyber Pakhtunkhwa

through Secretary Elementary & Secondary Education Peshawar and others™,
appeal No. §28/2019 titled “Ghulam Yousafsvs- Government of Khyber
. t’" . M .
\
v
s P | '//'.. ’),'. .

e 2,
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Service Appeal No. 69172019 ttded ~“Muhammed Miskeen-vs-Government of Khyber Pakhtunkliea throngh
Seoretary El y & S lury Education Peshawar and others™, Scrvice appeal No. $17/2049 thiled
“Afrecn Khan-vs- Government of Khybar Pakhninkhwa throngh Secretary Elementary & Secandary Educarion

" Peshewar and others”. Service uppeal No. 31872019 titled :Ghulam Yousqf-vs- Govermnent of Khyher
Pubhiunkhwa through Secreta?y: Elémentary & Secondury Edicdiion Peshanear and others™ and Service Appeal
No, 5792019 thlcd *Abdul Aztz-vs- Government of Khyber Pakhtunkhwa through Sceretary Elencrtury &
Secondary Education Pestunvér and others” decided on 21.07.2022 ‘by Division Hench comprising Kalim
Arshatd Kban. Chairman,.and Salah Ud  Din, Member Judicial, Khyber Pakhtunklnva Service Tribamal, Camp
Covrt Abbotabad .

¢ }
Pakhtunkhwa through Secretary Elementary & chondgry_ Education

Peshawar and others” and-appeal No. 579/2019 “titled Abd{l Aziz-vs-

Government of Khyber Pakhtunkhwa through Secretary Eleinentary &

Secondary Education Peshawar and others” as similar questions are involved

in all these appeals. ' )

2. The facts surrounding the appeals are that the appellants of this
dppeal and of the connected appeals were appointed as PST (BS-07)

and Junior Clerk by the respondent-department; that they were.

. terminated/dismissed vide imhpugned order; that again they were was

appointed as PST (BS-12) &and Junior Clerk (BS-07) vide qrder dated

15.02.2013 on the basis of the Khyber Pakhtunkhwa Sacked Employees

. (Appointment) Act, 2012 as well as judgmeﬁ? of the Hon’ble Peshawar

High Court, Abbottabad Bench dated 17.01.2013, but;without back

benefits; that some conditions were mentioned in the appointment
orders of the appellants by the respondent-department that the appellant
will not clajm back benefits but later on the said terms and conditions

were withdrawn by the respondent-department; that the appellants were

»
- i

., . - . )
terminated without any reason, therefore, they were entitled for back

benefits for the period they remained out of service; that the-appellant

-

filed departmental appeals which were not ‘responded within " the

. Statutory period of ninety days, compelling them to file these appeals.

. W\—” g/ S EPESTRy,
: % :

-
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Service’ Appeal No, 69122019 titled “Mithammad tdiskeen-vs-Government of Khyber Pakhtunkinva through
Secretary Elementury & Sceondary Education Peshawar and athers®, Service appeal No.o 577/2019 titled |
“Afreen Khan-vi- Governmens of Khyber Pakhtunktnva through Secretary Elementary & Secondary Edneatton
Peshawer and ‘others”, Service appeal No. 5782018 tiled “Ghudam Yousqf-vs- Gavermnent of Kiyher
Pukhtunkinre through Secretary Elewentary & Secondary Education Peshavwar and others™ and Service Appeet
N ST9/2019 titled " Abudl Aziz-vs- Governmgnf of Khvber Pakhtunkhwa through Secretary Elementary &
Sceandary Educorion Peshwwar aidd others” decided on 21.07.2022 by Division Ben‘('h cumprismg Kulim.

Arstict Khan, Chairman. amd Sulah Ud Din, Member Dadicsad, Khyber Pakhtihinva Scevice Tribumed, Canp
Courrt dbbatisthad., ‘ .

3. On receipt of the appe;ais and their admission to fullt hearing, the
'rcspondenls were sun.imon'ed, who, on putting appearance, ¢ ﬁtested the
appeal by filing written reply raisingA therein numerous legal and factual
()bjecti011s. The defence setup wé_s a. téfal denial lplf the claim’of the -

appellants.

4. We have heard learned counsel for the appellants and District

Attorney as well as learned Additional Advocate General for the
respondents. ' ‘ §
=

5. The learned counsel for the appellants reiterated; the facts and

H

- grounds detailed in the memo and grounds of the appéal's while the

learned AAG controverted the same by supporting the impugned order.

0. It is not ’dilslputed that initially the appellants were appoifited as
PSTs and Juni;)r Clerk. Later on-when it came to 'the notice of lhe.
respondents that their appointmentls were made in violation'ot'". rules,
they were term-i-nated vide the impugned orders. In the meanwhile the
Provincial ‘Government. promulgated the Khyber Pal(htupkhwa Sacked
é“;mpléyees Appointment Act 2012. When grievances of thc'apl-selllahts
were not redressed at the departmental level he resorted 1;0 litigation by
ﬁ!fng writ petition in the Hon’ble Pésﬁawar High Cbuirt, Abbottabad
Bench. Finally in pursuance of the directi-ons. of the Hor;’ble Pééhaw;lr '

AN

high Courrt, Abb’otta\bad Bench they.wére appointed as PSTs and Junior

. Clerk with immediate effect vide order dated 15.02.2013. The
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Service, Appeal No. 69172019 ntled “Muhammad Miskcen-vs-Government of Khyber' Pubhtunbhvea through
Sveretury Elementury & Sccondary Edmwwn Peshewer and others™, Service appeal; No. 5772019 nitled
“Afrcent Khan-vs. Gavernment of Khyber Pakhtwnkhnvg through Setletao' Elementary & Secondary Feucation”
Peshawar and others”. Service oppeul No, 57872009 ntled “Ghulam Yousafvs. Guvernment of Khvber
Pakhtiakea fhram:h Secratury Elementaty & Secondary Education Peshawar and athers™ and Service Appeat
No. 37972019 titled "Abdul Aziz-vy- Gavernment of Khyber Pakhtunklive through bm.n'mqn Elemgmury &
Secundary Educytion Peshnwar und others™ declded on 21.07.2022 by Divistan Benlhi comprising Kalti

Arshad Khan, Chenrman, und Salah Ud Din, Member Judicial, Khyber Pakhiunkhwa Service Tribunul, Camp
Conert Abbottabud i '

appellants are asking for reappointment from the cllatT of their
t - . :

r termination from service. But Section-5 of the aforementioned Act, lays
ik . '
's \ - . » -
. ;: down that the sacked employee should not be entitled to claim seniority
-f : . " : .
1 and other back benefits. The relevant provision is reproduced below for
it ’ oo I .
1
1 ready reference:-
3

1
|

CRR

“A sacked _cmployee appointed under Section-3,
shall_not be entitled to any claim of senioritx,l
promotion . or other back bencfits _and  his
"appointment shall _be considered  as fresh |
amwintmen_t”

y

7. When the learned counsel for the appellants was co;ﬁfronted with

. ; , . the above provision of law, he did not defend the situation and rightly

- <.

T Vad

sTo because he does not defend which is indefensible. :

e A e T

)
08. As a resultant consequence, this and the connected appeal being

groundless are dismissed. Costs shall follow:the event. ICopy of this

1

judgment be placed in the connected files. Consign. K
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9. Pronounced in open Court at Abbottabad and given under our

a

|
hands and the seal of the Tribunak-on this 21° day of July, 2022.

KALIM ARSHAD KHAN
Chairman
Camp court Abbottabad / \ \

SALAH UD DIN .'Q e

' A \
b , Member (Judicial) - TN
A ‘) “. Camp court Abbottabad & >5 Jo Q-
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