21.11.2017

~ 2 1.11.2017 at camp‘codrl, Abbottabad. Notices ,be'issued tothe

©Since tour programme 10 camp court; Abbottabad for the .

mdnth of Mav 2017 has been cancelled by the Worthy

© Chairman, " therefore, case to. come up for the samie on

partics for the date fixed accordingly

" Registrar—¥

Appellant aloﬁgwith counsel and Mr. Kabeerullah
Khattak, Addl. AG alongwith Syed Wasiq Shah, SDO
C&W Circle Balakot for the respondents present. The
learned cdunsei for the appelllant stated at the bar that this

appeal may be dismissed as withdrawn.

The appeal is dismissed as withdrawn. File be

consigned to the record room.

Court, A/Abad.

Member

ANNOUNCED
21.11.2017




o

23

16.03.2016 - None present fér ap_p_el-lant. Mr. Muhammad Zahid, SDO alongwith
| Mr. Muhammad :Saddique,‘Sr.-'GP for respondents present. Written reply -
not submitted. Requested- for further adjouArnment Last opportunity

granted. To come up for written reply/comments on 22.6.2016 before S.B

at Camp Court A/Abad. _
- : : ' Chagfnan.
Cp R T : - . Camp Court A/Abad
22.06:2016 _ Agent ~of counsel for the appellant and Mr.

Muhammad Zahid, ADO (Litigation) alongwith = Mr.
Muhammad Siddique Sr.GP for the respondents present.
Written re'plyisubmitted». The appeal is assigned to D.B for
rejoinder and final hearing for 20.12.2016 at camp court,

Abbottabad.
Chaifman
Camp court, A/Abad,
20.12.2016 - Appellant in pérson and Hafiz Umair, SDO alongwith

Mr. Muhammad Siddique, Sr.GP for the respendents
official respondents present. Due to non-submission of
rejoinder and incomplete bench é;guments could not be
heard. To come up for rejoinder and final hearing on

16.05.2017 before D.B at camp court, Abbottabad.

- Ch#gman
Camp cédrt, A/Abad
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Counsel for the appellant present. Learned counsel for the

appellant argued that the appellant was appointed as Cooly/civil

servant vide appointment order dated 13.3.1988 and was entitled to
promotion as Gang Mate but ignored vide impugned order dated
25.8.2011regarding which he preferred . departmental appeal on
2292011 where-after he instituted civil suit on 25.9.2011 which was

A rejected vide order dated 17.1.2012 for want of jurisdiction and then
- L the appellant has preferred the instant service appeal on 19.2.2013.
%j g y ' That the appellant was entitled to promotion but ignored
O f . N .
8‘,.9- - despite entitlement and that limitation would not run against the
"% é appellant due to recurring cause of action.

: &i 3 Points urged need consideration. Admit. Subject to deposit of
security and process fee within 10 days, notices be issued to the
respondents for written reply/comments for 14.12. 2015 before S.B at
Camp Court A/Abad.

Cha%n
Camp Court A/Abad
W~ ' 14.12.2015 -+ Appellant in person and Mr.Muhammad Zahid, SDO

alongwith Mr. Muhammad Siddique, Sr.G.P forl respondents
No.1 to 3 present. Requested !’6_1‘ adjournment. None present
for private resporldeuf No.4 despite service. Proceeded ex-
parte. To come up for \f\_';'iftcn_ ;cply comments on 16.3.2016

before S.B at Camp Court A/Abad.

_ Chafyhan
Camp Court A/Abad
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pellant Notice to appellant and his counsel

é 1952015 None present for ap
I ary hearing for 18.6.2015 before SB at camp

be issujed for prehmm

court A/Abad

«

_Chdirman -
Camp Court A/Abad .

' 7 18.6.2015 . f-'Appellan't in person present .Counsel for the*appe”am‘iS--h@'tt’m.

attendance Adjoumed for prellmlnary heanng before S B to 19 8 2015‘_;’: :

at Camp Court A/Abad.

Chamn

Camp Court Abbottabad

yv, © 1 19.08.2015 : Appellant in person present Counsel for the appel]ant 1s
' ' not m attendance. Requested for adjournment. Last opportumty
granted To come’ up- for preliminary hearmg on 14.09. 2015

before S.B at camp court A/Aabad.

B

] | R : o ' . , : Camp Court Abbottabad o
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L7; 20.01.2014 Neither appellant nor his counmsel’

present. Another chance is given fer

preliminary hearing at camp court A/Abad

0i 150.0.2014,

hai
Camp Gourt ¥

. e - v

_§f’ 16464 2014 A ,"Nei»her appellan? nor: connsel..
for“themappél;an&,presen+.JA last chance is =

given, ‘and.notices be isswed *o0 *rhe .appellan+

and .bis.connsel for preliminary hearing, .. -

.

Togs,

posi&ivély, a+ camp cour+ A/Abad on 1541214,

;
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Form- A
FORM OF ORDER SHEET
Court of
Case No. 457/2013

—t— - —

Date of order
Proceedings

Order or other proc:eéd—inigs with signature ofTudge or -MagTsE}ate

2

'

19/02/2013

The appeal of Mr. Badar Zaman presented today by Mr.
Zulfigar Sultan Khan Advocate may be entered in the Institution

Register and put up to the Worthy Chairman for preliminary

e,

This case is entrusted to Touring Bench A.Abad for

hearing.

preliminary hearing to be put up there on /q -8 /3

No ene is present on behalf ef the
appellant. Te eceme up for Preliminary kearng
at camp court A/Abgd en 20,01, 2014,

a
Cemp Court

I
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BEFORE THE SERVICE TRIBUNAL

| K.P.K. PESHAWAR |
R M/M//)/D’L/>7/%/3 ‘
Badf{ Zaman ............ J OO URTR T Appellaht | '>
VERSUS
XEN C&W Masnerha ete............. s Respondents
SERVICE APPEAL
INDEX
S# Description of documents Annexure | Page #
11 Memo of Appeal with - - A
verification . ] — l1
2 Affidavit : ' <.
3 | Correct addresses of the _
parties A . é
4 Copy of appointment letter “A” 7
15 Copy of promotion order “B” - B
6 Copy of applications “C&D” Q- Jo
L7 .| Copies of plaint and order “E&F” /= /%
8 Wakalathama - | ‘ AR
. Dated:J§9-2-2612 Gl
o o Badrg Zaman
e Appellant
- THROUGH o
ZULFIQAR SUUZ:%(HAN
ADVOCATE HIGH COURT
~ (MANSEHRA)
t«‘ .
& ,,'); - E)
P

-
1
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-
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‘Boi Road XEN(2) C&W Circle Mansehra Division resident ..

0,

BEFORE THE SERVICE TRIBUNAL
K.P.K. PESHAWAR

feg{/@ o US7 /74 )%

Badrs Zaman S/O Muhammad Ismail Cooly Gang No.4 Garhi

w.r !’wwﬂ&
of Chari Kaghan, Tehsil Balakot, presently Shohal Najaf i “‘%”" i
Khan Tehsﬂ Balakot District Mansehra ............... Appellant | lij £?>
VERSUS

B P WL qudas

(1) XEN C&W Masnerha.
) Superintending Engineer, C&W Circle Battagram
(3) SD.O. C&W Rod-II Mansehra

@ Muhamniad Anwar S/0O Ghulam_Rabbani, Cooly

Meat Mo ro @t ) "'_W_'_ Gang No.2, Garhi Habibullah to Boi Road C&W

Circle Marsehra, resident of Mohandrl Tehsil
Balakot District Mansehra........... Respondents - |

APPEAL __AGAINST _THE ORDER OF

"RESPONDENT _ NO.2 _DATED:25.082011 _BY

WHICH THE RESPONDENT NO.2. PROMOTED

 THE RESPONDENT NO.4 AS GANG MATE BPS (2)

ON THE RECOMMENDATION OF RESPONDENT
NO.1.

PRAYER

On acceptance of instant appeal the impugned order of
'respondent' No.2 for promotion of respondent No.4 may

 graciously be set aside and the appellant may kmdly be

: promoted at the place of responaent No.4.



i

@

- Respected Sir,

Brief facts of the instant appeal are as under:-

L.

That, appellant has joined the C& W Department as
a Cooly on 15.03.1988. (Copy of appointment

letter is annexed as Annexure “A”).

That, to the misfortune of the appellant respondent
No.1 recommended the respbndént No.2 for the
promotion of respondent No.d as a Gang Mate BPS

(02), who passed an order for the promotion of

‘respondent No.4. (Copy of promotion order is .

annexed as Annexure “B”).

That, for the purpose of promotion in the light of -
available record would show that appellant had
joined service earlier than respondent No.4. The
respondent No.4 was appointed as Gang Cooly in
the year 1996, because of this the respondent No.4

is not. entitled for the promotion unless the

_appellant is to be promoted.

That, there existed no justiﬁ‘cgtion to supersede the
appellant aud no reasons were given by respondent
No.2, in this respéct the recommendation made by _
respondent No.l and consequently order passed

therein is against the principle of natural justice.

That, the appellant being aggrieved by the order_'of

respondent No.2 submitted applications before

‘respondent No.1 and 3 on dated: 20.08.2011 &

22.09.2011 respecfively. (The copies of

applications are annexed as Annexure “C&D”

respectively). i« g g



<0

6.  That, the appellaht approached .before the Civil
Courts Marsehra and instituted a suit before ‘the
Senior Ci-vil Judge Mansehra, who entrusted the-
same to Civil Judge Mansehra for disposal. The
Civil Judge Mansehra dismissed the suit on the
ground jurisdiction vide order dated: 17.01.2012. -
(Copies of plaint and order are annexed as

Annexure “E&F” respectively).

GROUNDS

A. That, the order of promotion passed by respondent o
No.2 is against the facts and law and is not

maintainable in the eye of law.

B. That, the respondent No.1 has all together ignored
the settled principle of law and introduce/ applied
the law which is absolutely not applicable upon the

~ rights of appellant.

C. That, the purpose of promotion the seniority is
most crucial point and appellant had joined service
much earlier than respondent No.4 and for the
reason best known the >appellant has been ignored

for promotion.

D.  That, the appellant is entitled to be vefy variable
-right which has been taken away in a very arb'itrary,

fanciful "and discriminatory manner and thus

deprived of his valuable right while respondénts
No.1&2. | |
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| Dated:l?-« 2 _2el3

Dated: {§-2-201%

It is therefore, most humbly prayed that on acceptance of

inStant appeal the impugned order of respondent No.2 for

~ promotion of respondent No.4 may graciously be set aside

‘and the appellant may kindly be promoted at the place of

respondent No.4.

Ul
Badri Zaman
...... Appellant

THROUGH |

%

ZULFIQAR SUL.TAN KHAN

ADVOCATE HIGH COURT
(MANSEHRA)
VERIFICATION

- It is certified that the contents of foregoing appeal are true

and correct to the best of my knowledge and belief and

hothing has been concealed or suppressed from this

; Honourablé Court.

i’
Badrs Zaman
...... Deponent
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BEFORE THE SERVICE TRIBUNAL

K.P.K. PESHAWAR
BadriZaman....;..-.-...'..........' ................... Appellant
VERSUS
XEN C&W Masnerha etc...................... Respondefits
SERVICE APPEAL
AFFIDAVIT

I, Badri Zaman S/O Muhammad Ismail, resident of Chari
Kaghan, Tehsil Balakot,. pre‘sently Shohal Najaf Khan'TehsiI
‘Balakot, District Mansehra, do hereby solemnly affirm and
declare that the contents of foregoing appeal are true and
correct to the bést of my know'edge and belief and notﬁing

has been concealed or suppressed from this Honourable Court.

Dated: |4 -2 - 2413

Gk
Badra Zaman
...... Deponent
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BEFORE THE SERVICE TRIBUNAL
K.P.K. PESHAWAR

Badri Zaman ......... e e, A ppeliant

VERSUS

- XEN C&W Masnerha etc. .. e Respondents

SEPVICE APPEAL

CORRECT ADDRESSES OF THE PARTIES

APPELLANT

* Badri Zaman S/O Muhammad Ismail Cooly Gang No.4 Garhi

Boi Road, XEN(2) C&W Circle Mansehra Division resident
of Chari Kaghan, Tehsil Balakot, presently Shohal NaJaf
Khan Tehsﬂ Balakot, District Mansehra.

RESPONDENTS

(1) XEN C&W Masnerha.
(2)  Superintending Engineer, C&W Circle Battagram. »
- (3) S.D.O.C&W Rod-II Mansehra.

(4) Muhammad Anwar S/O Ghulam Rabbani, Cooly
Gang No.2, Garhi Habibullah to Boi Road C&W
Circle Mansehra, resident of Mohandri, Tehsil-
Balakot, District Mansehra. - '

Dated: 19-3.201% Ukw0”
Badry Zaman
...... Appellant

' THROUGH

ZULHQARSULTIQKHAN
ADVOCATE HIGH COURT
‘ (MANSEHRA)
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No0.4993/8-E Dated Mansehra the 13.03.1988

To

>

Mr. Beder Zaman
S/0O Mohd. Ismail
Village Tranna Tehsil
Balakot.

Subject: APPOINTMENT AS COOLY AGAINST THE POST OF
: MOHAMMAD AMIN COOL)Y.

Reference:  Your application dated 01.03.1988

You are hereby appointed as Cooly against the vacant post @ Rs.600/-
PM in the BPS No.1 Viz Rs.600-13-860 plus usual allowances as sanctioned by the
Government by time to time. '

If you accepted the post on the following conditions you should report
for duty to the Sub Divisional Officer, C&W Sub Division, Balakot for performance

- of duty within 15 days failing which the offer shall be considered as cancelled.

Your appointment is purely temporary and your service can be
terminated at two weeks notice at any time without any reason being assigned
irrespective of the fact that you may be holding a post other than the offer to which
you were recruited or on payment of the two weeks pay in lieu of the notices. Your
services are also placed for probation period of six months which can be further
extended upto one year.

In case your wish to resign at any time two weeks notice shall be
necessary otherwise two weeks pay shall be forfeited.

You shall be governed by such rules and orders relating to leave, T.A
Medical attendance pay pension etc, as may be issued by Govt. from time to time for

category of Govt. Servants to which your belong.

You will have to join duty on your own expenses.
You will have to produce a medical certificate of fitness from medical

Superintendent D.H.Q Hospital Mansehra.

EXECUTIVE ENGINEER,
C&W Division Mansehra.
Copy to: - _
1. Sub Divisional Officer, C&W Division-Balakot for information with reference
to his No0.2744/3-E dated 07.03.1988.
2. District Education Officer Mansehra for information.
3. Divisional Unit local.
4, Office concemed.
EXECUTIVE ENGINEER,

.. C&W Division Mansehra.

s
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QFPICE OF THE SUPERINTEN.ING ENGINEER C&M CINCLE BALIAGKAN.

OFFICE CRDER NO._272- _ /2-E, DATuD BATTAGRAM THEPLS /8/20]1

a———

As ¥ecommended bty the Executive Lngineer, O&W

R ..  Division Hansehrn. Hir.lfiuhonued Anwar Gang Cooly BPS (1)
‘ viz 88.4800~150~9100 attached with the Sub Dlvaslonal

‘*f ' ( officer (Road-II) u&w Sub Division Mensehra is hereby
o ;s promoted aa " Ganv Mate" B8PS (2) viz Rs.4900-170-1000
:'C‘ L being Senior 1n hig Geng.

iy . o ¢ -
: ,

Superintending Engineer,
« CtM Cirole Battagrem.

Oopy to the:-

“oy. v " 1. Executive Engineer, C&+ Division Mansehra for information
VoL t l//’_ with reference to-his Nc.970 dated 16.8.2011,
2

+ Divisional Accounts Ufficer(local).
o . 3, Offise ordsr Iilc,

dup 3 r_,ngmeer v
caM Clrcle Battsgram.

>
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Clerk of plamnﬂ counsgl C‘O\'unm«.m p1ca(lu O represer \[o

/.

defendants No: 1 10 4 and counscl for (Idcnd'ml No: ) nudc appuirance,

Plaintil1 counsel was una\"ul.lhlu No explanation cime for his absence.
The counsel present wis hczu‘d o petition moved under Order 7 Rule 11

CPC. Factually, pl.unnfi has :mpuunul oflice order No: 37220 dated 25-

U8-2011. The order read that upon recommendation-of Exceutive Engincer

C & W Division Mansehra. Mr, Muhammad Anwar was p:omnlcd being

the senior mosl Plamutl LOI]CCI\'C\ himsel 1o be lhc\xcnmn most and as

such has challenged the ordcr. I’clmon oi' rcicclion hu\' hccn filed on the
nround that matér related 10 service domain. as suuh this (mul as ¢ |\1!
Coun lacked the |unsd|cuon o try the suit. 1 do agdrée that dann raised

bx_:lo:c the court. when both the plaintf? and clelcml,ml No are civil -

servants. will be within the |lll‘lbdlLllOll of Service !nbun 1l Ancl llu. bar of

)unsdlumn In respect of :.uch matters is man: ned by nothing ln,s's llmn the
fundmmnldl law of the country itsell. Plaint returned for presentation
bLl()!C pmpc forum. No cost. File be record room-after completion and
compllauon.

Announced: o
17-01-2012,
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Zulfigay Sultan Khan

Advocate High Court Mansehra
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'BEFORE THE CHAIRMAN SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA PESHAWAR.

BADAR ZAMAN o APPELLANT

VS:
XEN C&W DIVISION MANSEHRA ~ 'RESPONDENTS

g -
."

Paré- wuse comments on behalf of respondent 1, to 3
Respectfu!ly she with. B

Respondents submit as under.

Preliminary objections.

1. That ihe -appellant has no cause of action to file the
present appeal. '

2. That appellant ‘has estoppesd to sue to their own
conduct. o |

3. That the appellant has not come to this Honorable o

Tribunal with clean hands.

4. That the appeal is time barred hence liable to be
dismissed. '

(&)}

. That the appellant has suppressed the or:glnal facts
from this .Honorable Tribunal hence not entitled for
~any relief and appeal is liable to be dismissed on this -
score alone. .

6. That the competent authority passed the order dated.

25-08-2011 as per law and rule hence the appeal |s

not maintainable in the eye of law and liable to be

dismissed.

- ON FACTS

1. Para No: 1 relate to record of appellant.
2. Para No.2 is incorrect hence denied infect the order of
promotion of respondent No.4 is on the basis of his

batter manaﬁg.eria!, capabilities. As gang mate being




supervision for the road collies working in a gang and

manage their activities according to the road

'maintenance requirements.

. Para No.3 is incorrect, hence denied infact as per

record, the appellant is not the senior most coolly in
the jurisdiction of Sub Divisional Officer (Road-Il)
C&W Department Mansehra further stated that the
defended ‘No.4 prbmqted by the authority as per his
batter performance.

. Para No.4 incorrect hence denied, the competent

authority passed the order dated 25-08-2011 as per
law further stated that currently the appellant as well
as respondent No.4 is working in same grade i.e.
BPS-04. | |

5. Para No.5 is subject to proof.
. Para No.6 is correct.

GROUND

. Incorrect hence denied order passed by the

competent authority is according to law.

. Incorrect, hence denied, all the proceeding has been

done by the authority as per law and rule.
Incorrect, hence denied, compelete reply has been
‘given in Para 2 on facts. ‘

. Incorrect; hence denied‘oomplete reply has been

given in proceeding pares. _
Under the circumstances it is humbly brayed that the
appeal may kindly be dismissed with cost.

! .
SUBQK;ISION _OFFICER  EXECUTIVE ENGINELE
(R-I)CEW SUB DIVISION C&W DIVISION

MANSEHRA ‘ MANSEHRA

~y f/y
UPERINTENDING ENGINEER

C&W CIRCLE BATTAGRAM
AT MANSEHRA




AFFIDAVID.

It is certified that all the contents of comments written
statements are true and correct to the best of our knowledge -
and belief and nothing has ‘been suppressed from this
Honorable Tribunal. .




