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01.09.2015 ) Counsel for the appeliént (Mr. ljaz Anwar, Advdcafe.),_ .-
and Mr. Ziéullah,’ Government Pleader with Sheryar, ASJ fof ',t.he_
respohdents present. Ar_gur_hénts heard and record perﬁsed.-Vide
our detailed judgment of to-day in c'onnecteld appeal No. 484/2013,
titled‘ “Aminullah Versus Government of Khyber Pakhtunkhwa .

~ through Secretary Home & T.As Department, Peshawar etc.”, this
appeal is also disposed of as per detailed judgment. Parties are left
to bear'their own costs. File be consigned to the record.

ANNOUNCED
01.09.2015 \

MEMBER

MEMBER




09_02.2015 - 'Appellant with' counsel and Mr. SHeharyar khan, ASJ for -

respondents alongwith Addl: AG present. Due to incomplete Bench
~ arguments not heard: The case is assigned to D.B. for final hearing

alongwith connected appeals for 30.03.2015. IR

Chairman -~
30.3.2015 Counsel for the appellant and Ziaullah, GP .wi'th' Sheryar,
' AS]J for the respondents present. The learned Member (Judicial) is
on official . tour to D.IKhan, therefore, _éase to’ come up for
argumients on 2272015, | ‘

MEMBER .

22.07.2015 - Counsel for the appellant (Mr. [jaz Anwar, Advocate)
~and Government Pleader (Mr. Ziaullah) with -Sheryaf, ASJ for »
the r¢sp0hdents ;pljéSent. Afguménts héard. To come- up for -

order on D) ~pJ-20l5

M@M—BER. " | ER"_""
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' 31102013 .~ . Vide order sheet dated 31.10.2013 in connected appeal No.”
\ L /18412013, this appeal is adjourned to 4.3.2014.
‘«,‘A‘: . i ¢

| RéQéFR
ou-p03-20/h ~ Vide order shéet dated 31.10.2013 in connected appeal No.
' 842013, this appeal is adjourned to 2 I &4 U
2/-8h-20/% Vide order sheeét dated 31.10.2013 in connected a eall No.
1pp

Q%84/2013, this appeal is a(!jbumed to ! h - 7” / L‘

iy

1y-o07-20 /.k Vide order sheet dated 31.10.2013 in connected appeal No.
4%}84/2013, this appeal is adjourned to _| ‘1 ~/0-1 Y

Hhr

Vide order sheet dated 31.10.2013 in connected appeal No.
41 '84/2013, this appeal is adjoumed to

-

A

READER

Vide order sheet dated 31.10.2013 in connected appeal No.
qxr84/2013 this appeal is adjourned to

- ' : . READER -

Vide order sheet dated 31.10.2013 in connected appeal No. o .'

Lf ‘584/2013 this appeal is adjourned to.

o
e

N

READER - . .



11.6.2013 Junior to counsel for the appellant and Mr. Muhamniad
Jan, GP with Irshadullah, Deputy Director for the respondents
present. In pursuancé of promolgation of Khyber Pakhtunkhwa
Service Tribunal (Amendment) Ordinance 2013, the Tribunal is

"incomplete. To come up for the same on 8.7.2013.

%

READER

¥ =0 87.2013 Counsel for the appellant and Mr. Muhammad Jan GP
,."- o, N '»" H )

»~ PERFT A
A " e

) for the respondents present. In pursusance of Khyber
Pakhtunkhwa Service Tribunal (Amendment) Act 2013, the
Tribunal is incomplete, therefore, case to come up for the same

on 28.8.2013.

READER

Counsel for the appellant and Mr. Muhammad
Jan, GP with Sheryar, Assistant for the respondents present
and reply filgd. To come up for rejoinder on 31.10.2013.

MEM ' ME
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Appeinso: 4884 a/;
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. Counsel for the appellant. present and heard.
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AL 3. .11:4.2013=

Contended that the appellant was appointed as Warder in the

b
de

[Sy44

respondent department and was performing his duty in Bannu

;
\ “4 Jail. White performing his duties, in the mid night of 14/15 + =
¢ ¥z w A .
' ' g , S
- "\i‘ﬂ\ “7 - April 2012, the jail was atfacked by the militants who
‘ b W
\

v

succeeded in escape of certain condemned prisoners from the

P

- jail. The appellant was served with a show cause notice on

24.5.2012 and denied all the allegations. The appellant was
i1 awarded the major penalty of dismissal from service vide the
impugned order dated 12.12.2012 against which he preferred a

departmental appeal but the same was rejected on 23.1.2013.

‘ . Counsel for the appellant further contended that no charge
' .
1 SHeet/statement of allegations has been issued to the appellant.

No proper inquiry was conducted and the appellant has been
T

- condemned unheard. Even in case of dispensation of inquiry,

3
AT, RN

RN

solid reasons had to be given. Points raised need

i ey

.%o ey

i . ‘
- consideration. The appeal is admitted to regular hearing, -

§i1bject to all legal objections. The appellant is directed to
4 ' -

w

deposit the security amount and process fee within 10 days.

Thereafter, notices be issued to the respondents.” Case

e Y

édjoumed to 11.6.2013 for submission of written reply.

o ME;;;ber.

i s

ik .
© 4. 11.4.2013 4 b This case be put before the Final Bench for further
z proceedings.
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S.No. ! Date of order Order or other proceedings with signature of judge or Magistrate
g .| Proceedings
": 1 - . 2 3 -
N L 5 [
S 1‘3 {l 27/02/2013 The appeal of Mr.Gul Mir Dali resubmitted today by Mr.
v : . '
; ljaz Anwar Advocate may be entered in the Institution Register
and put up to the Worthy Chairman for relim:mary hearing.
i
3 f REGISTRAR
S I
SR IR This case is entrusted to Primary Bench for preliminary
B 0 ~J .
: 2 ,;"'77 0’\ /; hearing to be put up there on ./;I’ éi-—{;?O/:g < \ o]
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The appeal of Mr. Gul Mir Dali Ex-Warder Central Jail Bannu received today i.e. on 18/02/2013 is
incomplete on the following scores which is returned to the counsel for the appellant for completion

and resubmission within 15 day.

1- Annexure-B of the appeal (enquiry report) is incomplete which may be completed.
2- Affidavit may be got attested by the Oath Commissioner.

' No._ 'Zlb /S.T,
"ot IL E 2013. (I{ :
RE g’ﬂ’/\k

SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.

MR.IJAZ ANWAR ADV. PESH.

.? I oy




BEFORE THE KHYBER PAKHTUNKHWA
"~ SERVICE TRIBUNAL PESHAWAR -

Appeal No. H QS/ZOB

Gul Mir Dali S/0 Taj Muhammad, Ex-Warder, attached to- Central
Jail Bannu, R/O Mawah Khel Ilaqa Sooram P.O Fazl-e-Haq Malwana
. Tehsil & District Bannu..........c....cooeeiiiiiinni.., (Appellant)'

VERSUS
Govt. of Khyber Pakhtunkhwa fhrough' Secretary Home and Tribal

Affairs Department Khyber. Pakhtunkhwa Peshawar and others.
. : (Respondents)

INDEX

‘S NO »@escrlptzon of documents

s

1 Mcmo of Appeaf

" [ Affidavit

-2 | Show Cause Notice, -Inquirygreport A,B&C - 5-7
.| .and reply to Show Cause Notice - L

Dismissal Order dated 12.12.2012 D 8

W |

4 |Departmental Appeal and Rejection| E&F | 912
Order dated 23.01. 2013 - '

-5 ‘Vakalatnama

Appellant

Through M\ |
V.
.7
IJAZ ANWAR -
Advocate Peshawar

A 2/,»1:.'
SAJID AMIN
Advocate Peshawar

A
W TRy S A

e 3.-,},3"9‘-'{&.‘”33‘.’331‘3 ;.533" ;ay&kw Todd L{g"{"r"fs
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: 'Appeai No. Lﬂi&/ZOIS |

* BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Gul Mir Dali S/O Taj Muhammad, Ex-Warder, attached to Central
- Jail Bannu, R/O Mawah Khel llaga Soorani P.O Fazl-e-Haq Malwana
_ Tehs1l & D1stnct Bannu . (Appellant)

VERSUS

. Govt. of Khyber Pakhtunkhwa, through Secretary Home and Tnbal

Affairs Department Khyber Pakhtunkhwa, Peshawar.
The Inspector General of Prison, Khyber Pakhtunkhwa, Peshawar
Superintendent Circle Headquarters, Prison Peshawar.

.- The Superintendent Central Prison, Bannu.

(Respondents)

Appeal under Section 4 of the Khyber Pakhtunkhwa
Service Tribunal Act, 1974, read with Section 19 of the
Khyber Pakhtunkhwa Government Servants (E&D)
Rules, 2011, against' the Order dated 12.12.2012,
whereby the appellant has been awarded the major
penalty of “Dismissal from Service” against which his
Departmental Appeal dated 27-12-2012 has also been
rejected vide order dated 23 01 2013 '

Prayer n Appeal -

'1%

On acceptance of this appeal the impugned orders
dated 12-12-2012 and 23-12-2012, may please be set-
aside and the appellant be re-instated in servnce with
all back benefits of service.

Resnectfully Submltted

- Ke-gub@mitted EOQ

nm

1.

That the appellant was appomted as Warder in the Prison
Department in the year 2004, and was posted in Bannu Prison.
Ever since his appointment the appellant was . performing his
~ duties as assigned to him with full devotion and there was no

. complaint whatsoever regarding his performance.

. ‘That the appellant while performing his duties in Bannu Jail, in the -
mid night of 14/15 April, 2012, a good number of militants (more
then 300) attacked the Jail with heavy weapons, the appellant
‘along with other jail officials started firing at them, however they
out numbered the security staff of the jail and managed in helping
the escape of certain Condemned pnsoners from the Jail. They also

damaged part of the Jail prermses ‘with their heavy weaponry. -

. i
o = o 4 ]
- Ca e L e el e e | .



"2 '

. That the Provincial Government conducted a fact: ﬁndmg inquiry,
however it report was not made public.

. That thereafter the appellant was served with Show Cause Notice
dated 24.05.2012, containing the false and baseless allegations
that during the attack on Bannu Jail, he failed to fire and confront
militants effectively, the appellant duly replied the Show Cause
~Notice and refuted the allegations leveled against him. (Copies of -
. the Show Cause Notice, Inquiry report and reply to Show Cause
Notlce are attached as Annexure A,B& 0). :

. That W1thout conducting’ regu_la'r inquiry quite illegally the

- appellant was awarded the major penalty of Dismissal from

Service vide general order dated 12.12.2012, however copy of the
said order was conveyed to the appellant on 21.12.2012.- (Copy of
the Dismissal Order dated 12.12.2012 is attached as Annexure D).

. That agamst the order dated 12.12.2012, the appellant ﬁled his

departmental appeal dated 27.12.2012, however it was also

rejected on 23.01.2013. (C0p1es of the Departmental Appeal, and
' Rejectlon Order dated 23.01.2013 are attached as Annexure E &

. That the impugned orders are illegal unlawful against law and
.. facts therefore, liable to be set aside inter alia on the followmg
. grounds:- ‘

GROUNDS OF APPEAL;

A. That the appellant have not been treated in vaccordancle with
law, hence his rights secured and. guaranteed under the law are
' badly violated.

B. That no proper procedure has been followed before awarding
_the penalty of dismissal from service to the appellant, neither
regular inquiry has been conducted, nor the appellant has been
associated with the inquiry nor any witness has been examined
- against him during the inquiry, thus the whole proceedings are .
nullity in the eye of law.

C. That the appellant has not been given proper ,opportunity to
defend himself nor he has been allowed opportunity of personal
hearing, thus he has been condemned unheard. -

D. That during the inquiry proceedings no witness has been
examined against the appellant or if so examined their
statements have not been taken in the presence of the appellant
nor was he allowed the opportunity te cross examine them.




E. That the allegations that during the attack on Bannu Jail by the
- militants the appellant failed to fire and confront militants
effectively is totally false and baseless, he duly fired at them
~and confronted as long as he could, however due to complete
“dark he could not fire at them pointedly, moreover, he was not
provided with sufficient bullets, however whatever the quantity
of bullets available that was ut111zed by him.

E. That the charges leveled agalnst the appellant were never

proved during the i 1nqu1ry proceedings the inquiry officer gave -

his findings on surmises and conjunctures.

G. That adopting shorter procedure in the instant case was uncalled
for and illegal the charges were never admitted by the appellant
hence the issuance of show cause notice has prejudice hlS case
and infact he was condemned unheard

H. That the matter in hand required a full fledge regular inquiry,
for the proof or other wise of the charges, in the absence of
regular mqu1ry major penalty can not be 1mp0sed

L That the appellant has never commltted any act or omission
which could be termed-as misconduct albeit he ‘has 1llegally
been dismissed from service.

I That the appellant has more than 09 years spotless service
career, however, his unblemished service career has never been |
considered while dismissing him from service.

K. That the appellant ié jobless since his illegal dismissal from
service. The penalty imposed upon him is too harsh and liable
“to be set aside. .

1t is, therefore, humbly prayed that on acceptance of this appeal'_the .
impugned orders dated 12-12-2012 and 23-01-2013, may please be set-aside -
and the appellant be re-instated in service with all back benefits ko?{ervi(:e.'

Appellant

Th;o‘ugh | ﬁ | |

>

 1JAZ ANWAR
Advocate Peshawar
&

SAJID AMIN
Advocate Peshawar
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BEFORE THE KHYBER PAKHTUNKHWA
' SERVICE TRIBUN AL PESHAWAR

Appeal No,__ /2013

~ Gul Mir Dali S/O Taj Muhammad, Ex-Warder, attached to Central
Jail Bannu, R/O Mawah Khel I]aqa Sooram P.O Fazl-e-Haq Malwana
- Tehsil & District Bannu............cc..oooiiininiin.. (Appellant)

VERSUS

R _'Govt of Khyber Pakhtunkhwa through Secretary Home and Tr1ba1
~ Affairs Department Khyber Pakhtunkhwa Peshawar and others.

(Respondents)

'AFFIDAVIT -

|, Gul Mir Dali S/O Taj. Muhammad, Ex-Warder,
attached to Central Jail Bannu, R/0 Mawah Khel Ilaqa
Soorani P.O Fazl-e-Haq Malwana Tehsil & District Bannu,
do hereby solemnly affirm and declare that the contents of the
above appeal are true and correct to the best of my knowledge
and belief and that nothing has been kept back or concealed

frorn this Honourable Tribunal. N




L8

RO W

e

—r———— e
s T -

i o

2

e e e

———ar -

. 4 e
e e, T

SHOW CAUSE NQTICE

I, Khalid Abbas, Superincendent Hmdqu arters ]’mon l’csll.m'.lr‘.

undcr the K

» 45 follows {Inl conscquem
inquiry Report regarding militants attack on Bannu Jail, you have commmc

Lomm:ssxon /Omission spccd‘ ed in Rule-3 of above mentioned Rules:

' : :

' ' . '

Failed 10 fire and confront militants cllccnvc!v with the result that th
L (

X

t
- beside having armed.,

. 1

i .

j .

By virtues of the above, you appear 10-be guily of mulhucncy and m sconducl 4nd havc |nad<. ,

) ity . .
yourself liable to penalties specified in Ruh. 4 of Khyber Pakhlunkhwa "Gov N nent Servants (E&D) :

Rules-201 1, Lo O . ) A

Y .
vt !

L T
s. Compucnt Authonlv

Khyber Pakhtunkhwa Government Servanis (E&D) Rules 70]1
warder(BPS-5) Gul Mir Dal; (Compound Sentry)

I ‘

TR
Xl illl . ‘
-

i' ‘llut

And whercas in exercise ol powcrs Rule-5 (I)(a) of the § :aamc R

sufficient evident is wmhbk m the al'on.mumoncd inquiry ruport warrammg to

inquiry,

* Now , therefore, |, Kll.l[ld z\hb.ls, Super mlcndcnt lle.ldqu*srtcrs l’rlson l’csh.nw.u

T'Il(.s g am sallsﬁn.d lh.:l
i

¢ dlspunsc wnh furlhc :

Ul
Compu«.m Authority, call upon you through this Nolice 10 explain why the nm_|or pena[ly o[‘ dlsmlaml'

R .n ¥ '
from service should not be imposed upon you. - : C o ii i . .,. s'
: e - ;
T l . N ' ST

\\\ “; r_t - "

Your reply must bu received w uhm seven days of lCCt:lpI of thns N

ouce fallmg which it .
i

will be assumed that you Imv«, no defence and in that case ex- parte action shall be lakcn against you

o
l* "

[
TN L

S S '
A copy of the relevant ¢xtract of the inquiry report is cncioscd. :
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!
: i OFFICE OF THE
o e SUPERINTENDENY :
o Hl CIBCLE HOS. PRISON PESHA WAL,
4 "n \No. /7 o /l’.B._/Dt:/‘T’l—-./gl-—/?.OIIEA
SR . :
n o
ER I

[n exercise of Powers r:onf’er‘réfli

under rule-14 of the E&D ('Eﬂ‘icicncy &

Discipiine) rule 2011, after zeply to show-cj?'izs',e notce and affording the opportunity of

personal heariag, the undersigned is pleased o award the major penalties
. B ‘

to the below noted
officials as mentioned against their

e
names on acl

i cunt of their involvemony £ross misconduct
hy '
in Central Prison Bannu incident: - . r‘i
[s# """""&AME*QF_AQ_CQSLE_Q OFFICIAL M T T T T e AR PENALTY =~ |
i L) L -
,\:l 1v Warder Mir Laiq Khan B ' Dismissed from Service
ey ——— ":_“tlﬁi_'--—_;'“—m—_" —. v s e L
— ,f 2 /| Warder Saved Khan _ ,l i -do-
. i N - e
‘ P_ Warder Hafiz Mir Hassan Shah o -do- -
- —y . : ]
|4 | Warder Abidullah L A ~do- :
|15 ‘l Warder Asif Al Shah T e T T ]
j?h‘\j/“’ Muharamad Ibrar No. 1 o -do- . |
i - i - J
|7 @ Warder Gul Mir Dali . il ~do-
]l 8 " J/lw arderht\mecnu]lah ..... T :|' T do- ) .
1 76-_*;?. Warder Saqib _Tﬁh_“hw ‘ f‘;—-_———'"‘w_ -do- _—_1
—{10 7 [ Wader Naséeb Gul DT Reduction to lowese stage in }
{!. . . L his present time pay scale __‘
DS { Warder Raqibaz Khan ¥ -do- j
— ) ‘ _ -...._._.__-.—.Tﬁ—...%_' - ——— ’I — ._;__._._—ﬁ_.h.'_..‘_.._.‘l
ME SUPERINTENDENT
}

: o ' "I' - CIRCLE HQS. PRISON PESHHAWAR
Endorsement No:i’_{_«’?\( - ?—k;‘;/- i" Co : o
Copy of the above is forwarded to the: -Il ; . .
I- Worthy Inspector General of !’ri:;'a“n:a Khyber Pakhtunkiwa  Peshawar
/\ informazion with reference 16 his letter,No. 31208-WE dated 12-12-2012 please.
bR Superintendent Central Prison Bannu. f}! :
ﬁ- District Accounts Officer JSannu, 'i

A ’ I
, ~ Forinformation & further necessary actin.

.. ) ‘ | ',‘5"| o \ ~..\‘
'  Z’d\;’/@ fro e : | ;i'll‘ ‘ U* Q‘:&:kw})mgn\

{or

} SUP] ‘
CHECERCLE HOQS. PRISON PLESHA WAR

iy "’7/)/) b
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Subject:

The Inspector General of Prisons,
Khyber Pakhtunkhwa,
Peshawar

—

DEPARTMENTAL APPEAL / REPRESENTATION
AGAINST THE ORDER DATED . 12-12-2012,

- CONVEYED TO ME ON 21.12.2012, WHEREBY 1~ -
HAVE BEEN AWARDED THE MAJOR PUNISHMENT ©

OF DISMISSAL FROM SERVICE.

Prayer in Appeal:

I lmﬁlbly submit my departmental appeal as under;

1.

- ON ACCEPTANCE OF THIS APPEAL THE ORDER
DATED 12.12.2012 MAY PLEASE BE SET ASIDE AND §
MAY BE REINSTATED IN TO SERVICE WITH ALL
BACK BENEFITS :

Respect Sig,.r/ - ‘ ) ;

That I was initially appointed as Warder in Prison Department in
the year oog , I was posted in Bannu Prison. Ever since my
appointment I have performed my duties as assigiment to me

- with full devotion and there was no comp]amed whatsocver

‘ regardm g my performance.

That I while performing my duties in Bannu Jail, in the mid night
of 14/15 April, 2012, a good number of militants (more then 300)
attacked the Jail with heavy weapons, 1 along with other jail
officials started. firing at them, however they out numbered the
security staff of the jail and managed in helping the escape of
certain condemned prisoners from the Jail. They also damaged
part of the Jail premises with their heavy weaponry.

That the Provincial Govemment conducted a fact ﬁndmg mquny,
however it report was not made public.

That thereafter I was served with Show Cause notice dated
24.05.2012, containing the false and baseless allegations that
during the attack on Bannu lJail, I failed to fire and confront
militants effectively, I duly replied the Show Cause Notice and
refuted the allegations Ieveled against me. ‘



M)

5. That without Aconducting regular inquiry quite illegally I was
awarded the major penalty of Dismissal from Service vide
general order dated 12.12.2012, conveyed to me on 21.12.2012,

0. That the penalty so imposed on is illegal unlawful against law and
facts and liable to be set aside inter alia on the following:

GROUNDS OF APPEAL

. That T have not been treated in accordance with law hence my rights

secured and guaranteed under the law are badly violated.

. That no proper procedure has been followed before awarding me the

penalty of dismissal from service, neither I have been associated

“with the inquiry nor any witness has been examined against me
during the inquiry, thus the whole proceedings are nullity in the eye |

lof law.

. That I have not been given proper opportunity to defend myself nor I

have been allowed opportumty of personal hearing, thus I have been

. condemned unheard

. That during the inquiry proceedings no witness has been examined
~against me and if so examined I have not been glven the opportumty

to cross examine them.

. That the allegations that during the attack on Bannu Jail by"the

militants I failed to fire and confront militants effectively is totally
false and baseless, I duly fired at them and confronted as long as |
could, however due to.complete dark I could not fire at them
pointedly, moreover, T was not provided with sufficient bullets,
however whatever the quantity of bullets available that was utilized.

. That the charges leveled against me were never proved during the

inquiry pr oceedings the i mquny officer gave hlb imdmgs on SLllmleS
and conjunctures. :

. That adoptmg shorter procedure in the instant case was uncalled for

and illegal the charges were never admitted by the undersigned
hence the issuance of shoe cause notice has prejudlce my case and
infact was condemned unheard.

. That the matter in hand required a full fledge. rcgulzi_r inquiry, for the

proof or other wise of the charges, in the absence of regular inquiry
major penalty can not be imposed.
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Dated::n//—g/,&o/z)_ o - (Jf Z;,ﬂ;d{}ﬁ//\/')}’oﬁﬁhpdw -

I. That I never committed any act or omission which could be termed
- as misconduct albeit | have illegally been dismissed from service.

J. That I am jobless since my illegal dismissal from service. The
penalty imposed upon me is too harsh and liable to be set aside.

It is, therefore, humbly requested that on accepfance of -this
Departmental Appeal the order dated 12-12-2012, may please be set
aside and I may be reinstated in service with all back benefits.

Yours Obediently

' )

Ol gy,

_ o . | E)F-Warder (BPS-5) N
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()lll(l OF THE
EEBLRLNILBDFNT
CIRCLE HQs. PRISON PESHKW‘AP

No. 3 /PB/Dtﬂb/DZ’QOb

The S dperintcndc'rnt
Central Prison Banny,

i@y

Subject:  DEPARTMENTAL APPEA] S
Memo: -

¥

K_indly miorm the followmg Ex- Wudum remained attached 1o your

Jail
that their appeuls for setling uside

the major p«.nalucb of Dismissal from Suwu. have
- been considered and n,JLCIc.d by the LUIIlpL,lu’ll aulhonty e Wortl
of Prisons }s.hyber Pakhtunkhwa Peshawar: -
- 1= Mr. Saqib Ex-Warder k7

-

2~ Mr. Muhammad [brar Ex-Warder

1y Inspector General

3. Mr, Gul Mir Dali IEx-Wardcy Do K
v 4 M

=

. Abidulalh Ex-Warder Yt

. /5 Mr. Hafiz Mir Hassan Shah Ex;\/\’drdur }C-:{_

- Mr. Ameenulalh Ex-Wardez‘ 'D}u
v'7-  Mr. Asif Al Shah Fx-Warder o=

8 Mr. Mir Laig Ex-Warder ~ f}e

. ‘_ - ‘ _‘ . : ‘\ .
¥ 9- Mr Saved Khan Ex-Warder B¢, - \‘L Q&\Q
' : R o SORERINTENDENT
_ CIRCLE HQS. iff‘fow PEY "\AWAR

Copy of the above is forwarded 10 the wothy Inspeccor General of Prisons

Endorsement No: ' ~ Wi

——

“Khyber Pakhtunkhwa Peshawar for information with reference to his office lenter Nos.

2077, 2079, 2081, 2083, 2085, 2089, 2091, 2093 & No. 2093 dated 22-01-2013 pleasc.

. SUPERINTENDENT
CBCLE HQS. PRISON PESHAWAR -




v | POWER OF ATTORNEY

0 ‘J ,A o .
An The COURT of (/ / 6 <§) X /8 / .é,gi/)/’ufl/y
@(&//é Méﬁl D_/A/qu | r[;&:nurr

Appellant
Petitioner
Complainant
VERSUS '
CJny/gpﬁ élp ﬁjé}/’// _ | Defendant
Respondent
Accused
Appcal/l(cvision/SbiUAppIicalion/Pctixion/C:vsc No: __. : of
Fixed for

I/WE, the undersigned, do hereby nominate and appoint

MR.IJAZ ANWAR ADVOCATE HIGH COURT PESHAWAR

gﬁ{ (//’/ %ﬂ v/ uﬂa/\/ﬁ f/&( my truc and lawful attorney, for me in my namc :md

on vy’ behall” 1o Appear at to appear, plead, act'and answer in the

above Court or any appellate Court on any [Courtfo which the business is transferred in the above matter

and is agreed to sign and file PETITIONS. An appeal, statements, accounts; exhibits, compromises or

other documents whatsocver, in connection with the said matter or any matter arising there-from and

also to apply for and receive all documents or copics of documents, depositions ctc and to apply for and
~ issuc summons and other writs or sub-pocna and to apply for and get issued and arrest, attachment or

other. execution, warrants or order and to conduct any proceeding that may arise there out; and to apply
*for and receive payment of any or all sums or submit for the above matter to arbitration, and to employ
any other' Legal Practioner authorizing him to excrcise the power and authoritics  hereby conferred on
the Advocate whenever he may think fit to do so, any other lawyer may be appointed by my said
counscl to conduct the case who shall have the same powers.

AND to do all acts lcgally neccessary to managc'and' conduct the said case in all respects,

whether herein specified or not,-as may per proper and expedicnt.

AND I/We hereby agree to ratify and confirm all lawful acts done on my/our behalf under or
by virtuc of this power or of the usual practice in such matter.

PROVIDED always, that I/'We undertake at time of calling of the casc by the court/ my
authorized agent shall inform the Advocate and make him appear in court, if the casc may dismissed in
default, it it be proceeded cx-parte the said counscl shall not held responsible for the same. All cost
awarded in favour shall the right of Counscl or his nomince, and if awarded against shall payable by
me/us,

day to . - in the ycar

. . . - . [{-\
A %‘z" o o Jjaz Kowar
A Anrin/ * Advocate High Courts & Supreme Court of Pakistan
Adlvee “’& Pﬂrhwvw ADVOCATES, LEGAL ADVISORS, SERVICE & LABOUR LAW CONSULTANT

FR-3, 4‘" Floor, Bilour Plaza, Saddar Road, Peshawar Cantl.
Ph: 091-52772054 Nobile: 0433 9107225

Exccutant/Exccutants
Accepted subject to the terms regarding fee

IN WITNESS whereof I/'We havc hcreto signed at M.J the'



A
gy o7 1

¥

R N

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

@ Inthe matter of :
@Service Appeal No.4§3/2013
=~ Gul Mir Dali, Ex-Warder

attached to Central Prison Bannu..................ooccooiiiiiniii e, Appellant.
VERSUS
1- Secretary to Government of Khyber Pakhtunkhwa,
Home and T.A Department.
2 Inspector‘ General of Prisons,

Khyber Pakhtunkhwa Peshawar.

3- Superintendent

Circle Headquarters Prison Peshawar.

4-  Superintendent :
Central Prison Bannu..............oooiiiiiiiiiiiiiiiie e Respondents.

PARAWISE REPLY ON BEHALF OF RESPONDENTS

Preliminary Objections.

.

iii.

That the appellant has got no cause of action.
That the appeal is incompetent and is not maintainable in its present form.

That the appellant is estopped by his own conduct to bring the present appeal.

iv. That the appellant has no locus standi.
v. That the appeal is bad for mis joinder and non-joinder of necessary parties.
vi.  That the appeal is badly time barred.
ON FACTS
1- Pertains to record, however no comments. A _
2- Incorrect, the plea of the appellant-with regard to firing upon the militants is totally

baseless as according to Commission report submitted by a team of Commission of high
ranking officers (copy attached as “Annex-A”) and its consequential reports is neither
confirmed that even a single round fired from the Prisons security staff in retaliation of
the militants attack. It is also worth mentioning here that since that very very ugly
incident till that the utilization of any ammunition from the Prisons security staff side
reported so far or the shortage of ammunition from the granted numbers to the then
Prisons security staff reported by the weaponry ihchargc (koth incharge), hence the plea
of the appellant is nothing but misleading of the court. Though the militants with theif
heavy sophisticated weapgn:r\y_.gs‘_qgmageq? partA‘of the Jail building yet upto that extent
one can easily imagine that at least the a'vailablé ammunition with the Prisons security |

staff might have been exhausted till the arrival of that very point of breakup of Jail walls.




. 2
o~ . The plea of the appellant cannot be worth to be considered by extending all sympathies

with them.

J 3- Correct being a state classified documents that is the reason that it has been kept as state
¢ secret. ,

4- Incorrect, as elaborated in para-2 above. The appellant showed cowardice and did not
face the situation with courage, bravely as expected from the security staff on such like
situation. Moreover the sole responsibility of security personnel is to thwart the un-
pleasant and aggressive mode from any corner and in any shape even it is expected that if
the situation demands the security personnel just to obey the call of his duties even has to
combat ‘with his own family / tribe members. It is a historical facts and being a Muslim
even on such occasion the sacrifices goes beyond the personal life of security personnel.

5- Incorrect. As discussed in para-2, a high ranking inquiry commission has conducted facts

A finding inquiry in this incident, hence, the authority concerned served Show Cause
Notices on all the accused officials under rule-7 of Khyber Pakhtunkhwa Civil Servant
Efficiency & Disciplinary Rules 2011 as sufficient material was available on record, thus
the plea of the appellant is baseless and misleading.

6- Having no sound footing in the departmental presentation / appeal though it was
processed but was not acceded to by the competent authority and accordingly rejected by
the appellate authority.

7- Incorrect, the orders of imposition major penalty upon the appellant is within the

parameters of the relevant law / rules and based on lawful authority.
GROUNDS: -

A. Incorrect, ample opportunity was provided to the appellant to defend his case but he failed to

prove his innocence.

B. Incorrect, as elaborated in para-5 above hence needs no further details.
C. Incorrect, as elaborated in grounds para-A above.
D. Incorrect, all possible and lawful methodology adopted by the inquiry officers within the

parameters of relevant laws / rules to the best of his satisfaction with regard to fulfill the

norms of natural justice.

E. As elaborated in para-2 above.

F. Incorrect, as elaborated in péra-A above.

G. Incorrect, basele;s as elaborated in para-A above.
H ‘As elaborated in para-5 above.

L Incorrect, it is the immature plea of the appellant that his dismissal from service is illegal and
that he never committed any omission which falls within the ambit of misconduct. It is in the
history of country that after partition such an ugly incident occur which clearly convey the

message of cowardiceness:ofithetappellant and other co-accused in the instant case.

J. The plea of the appellant is a paradox i.e admitting and refusing at the same time which

clearly convey the immature mind setup of the appellant.
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Incorrect, that it is a harsh penalty the fact can be rightly elaborated by re-producing a part

of the judgment of the August Supreme Court f Pakistan announced in a similar nature case: -

That “in our consideration opinion such an officer did not deserve to continue to
be in a such a service saddled with the high responsibility of ensuring safe detention of
prisoners in custody”. Moreover, it is to bring on record that in the said judgment of the
August Supreme Court of Pakistan in the escape case of >Ordinary Prisoners the
punishment awarded of reduction to lowest stage in the present time scale of the
concerned officer, the Court observed that we are of the opinion that the least that
should have been done in the matter was to retire the Respondent from service. That is
why that punishment of compulsory retirement was therefore awarded to the
Respondent and the earlier awarded punishment i.e. reduction to lowest stage in the
present time scale was substituted for the penalty imposed on him>by the competent

authority (Copy of Judgment of Supreme Court of Pakistan is Annexed-B).

In view of the above parawise comments the appeal of Gul Mir Dali Ex-Warder may be

dismissed with cost please.

Home & T.As Department Peshawar. - (Respondent no.2)

(Respondents No.1)

\ s
M - 2 -

SUPERINTENDE SUP
Circle Headquarters Prison Pdgshawar Central Prison Bannu
(Respondent NO.3) (Respondent N Ol)f)
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In the matter of
\’\ "Service Appeal No.483/2013
Gul Mir Dali, Ex-Warder

attached to Central Prison Bannu......................... s Appellant.
VERSUS
1- Secretary to Government of Khyber Pakhtunkhwa,
Home and T.A Department.
2- Inspector General of Prisons,

Khyber Pakhtunkhwa Peshawar.

3- Superintendent
Circle Headquarters Prison Peshawar.

4- Superintendent
Central Prison Bannu..................... e ..Respondents.

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

COUNTER AFFIDAVIT ON BEHALF OF RESPONDENTS NO. 1 TO 4.

4

We the undersigned respondents do hereby solemnly affirm and declare that the

contents of the parawise comments on the above cited appeal are true and correct to the best of our

knowledge and belief and that no material facts has been kept secret from this Honorable Tribunal.

Home & T.As Department Pesh¥war.
(Respondents No.1)

T
Circle Headquarters Prison\Peshawar Central Prison Bannu
(Respondent NO.3) (Respondent N O@)

<




L. To unearth the facts leadirig to the incident and fi
2.

GOVERNMENT OF KHYBER PAKHTUNKHWA,
'HOME & TRIBAL AFFAIRS DEPARTMENT.

mil

itants and resyltant escape of 384 pris

To ascertain as to whether any threat alert regard
n advance or not?

The following Committee is constituted for the purpose:

Dr Ehsan-ul-Hag, Director, Reform Management &

Monitoring Unit, Chief Secretary’s Office, Khyber
Pakhtunkhwa.

Muhammad Mushtaq’ Jadoon, Secreta to

Government of Khyber Pakhtunkhwa,'Elementar’y.
& Secondary Education Department.

Syed Alamgir Shah, Special Secretary Home,
Khyber Pakhtunkhwa, :

Additional Inspector General (Investigation) Police
Department Khyber Pakhtunkhwa.

Inspector General (Prisons) Khyber Pakhtunkhwa,

Chairman

Member

Member

Member

Member

Terms of Reference of the Enquiry Committee are as under:-

X responsibility.

ing this major incident was conveyed

Am i
>

ent of attack on Central Prison Bannu by the o
oners on 15.04.2012.



GOVERNMENT OF KHYBER PAKHTU.NKHWA,: 2
HOME & TRIBAL AFFAIRS DEPARTMENT. "

7. Whether the channel of communication notified by the Provincial Government vide
Notification No. SO(E-I)E&AD/9~162/2912 dated 31* March 2012 was followed? »

8. Whether follow up action taken by the civil and police 'ertdmin.istration of the district =«
and division was timely and upto the mérk? '

To fix responsibility(s) for each or all of the above in case of violation of any
law/rules/SOPs/directives.

10.To fix responsibility for acts of omission and commission if any on part of

| officers/officials of civil administration, police and Jail administration.

I'l. The Committee should come upvwith comprehensive and plausible recommendations

to ensure that such like inci‘dents do not occur in future,

The Committee shall complete the enquir’y-within 15 days and submit its
report. Home and Tribal Affairs Department sha

Il provide secretarial support to the
Committee. , ' A

Secretary to Govt of Khyber Pakhtﬂnkhw:i,
Home & Tribal Affairs Department.

No. SO (ConvEnq)/HD/1-40/2012

Copy forwarded to the:- , '
Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar. . =
- Additional Chief Secretary (FATA), Khyber Pakhtunkhwa, "
Secretary Establishment Department, Govt of Khyber Pakhtunkhwa,

Secretary to Governor, Khyber Pakhtunkhwa. S

Commissioner Bannu Division.

Regional Police Officer, Bannu.

HQ 11 Corps, Peshawar Cantt. ‘

Inspector General of Prisons, Khyber Pakhtunkhwa,

All Officers included in the Enquiry Committee,

10. District Coordination Officer Bannu.

11 District Police Officer Bannu,

12. Director Information, Khyber Pakhtunkhwa.

13.PSO to Chief Minister Khyber Pakhtunkhwa,

14.PSO to Chief Secretary, Khyber Pakhtunkhwa.

I5.PS to Minister Prisons, Khyber Pakhtunkhwa.

16.PS to Home Secretary, Khyber Pakhtunkhwa. LN

17.PS to Special Secretary Home, Khyber Pakhtunkhwa,

Dated Peshawar, 16® April, 2012

SECTION
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; i Methodology

- chosen by ug randomly, who had returped voluntarily or ary
< . police,

© The Committee issued Public Notice i the loc

the subject LUIrY was entyusted to us by the provineial government in the Home ang Tribal
Aitairs department (Ammex-1), -

}mtmducﬁon

O 15% A 2C12, about 150 militants came ip about 25 vehicles of different types and
stormsed the Bannn Central Jail at about 1-15am. The militants were armed with automatic
weapons ir~luding AK-47, RPG angd hand grenades. They broke open the main outer and
lnner gates sy, 2 RPG and fired at bo&ndary wall watchtower, Having secured entrance, they
altacked barracks, broke open locks by firing and asked 382 prisoneis to flee and move
towards nearby Peng hills in the FR area, mostly on foot. Some were given vehicular rides ag
well. Having reached FR area, the prisoners were set free. ‘ -

The law enforcement agencies comprising Army,

live hand grenades, 12 pieces of rocket éh'e]ls, 05 empties of 222 bore, 02 covers of RPG-7,
04 small size covers of RPG-7, booster cover, 43 broken locks, a big hammer, an frop rod and
Saw were recovered frow, different places within the Jail premises,

The news was firgt broken by Geo TV in the night and later Chinese news agency, Xinhua
and subsequently picked by other News agencies and news papers. A saiple of the same may
be seen at Annexes 2-5. Most carried critica] views of the government response and raised a
mmber of questions. Senior cabinet members of the government of Khyber Pakhtunkhwa

accouniable. .

The Home department notified a S-member Committee to inquire the subject matter and
identified mumber of TOR. :

The Committee held a number of meetings at Peshawar and also visited Banny They
established thejr camp office there for two days to inspect the scene of action and recorpd

- evidence of Jocal witnesses from civil administration, police and Frontier C‘onstabulary. They

nterviewed a number of prisoners and returnees, both ag Tecommended by jai] staff and

ested by local or adjoining areag

al newspapers requesting them to come

- forward and share any evidence in conﬁdenpé (Annex—G). It also officially requested the loca]

Army and IS] autherities to share their views (A

nnex-7). So far no résponse has been
tonveyed by then. o

Page 3 of 19 _
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During their meetings at Peshawar, ex Commissioner, Regional Police Officer and Inspector
CGieneral Jails were examined. Former DPO and Jail Superintendent, who were transferred out
some time before the incident, were also examined to gain perspective on the prevailing state
of affairs. Secretary Home department Secretary Law and Order FATA secretariat sent their

written statements during this time.

Durirg Bannu stay some citizens offered oral evidence on condition of anonymity and a few
anonvmous letters dealing with the incident were also provided by the Home department.

The Conunittee obtained intelligence record of prior alerts from Special branch. We also
requested the Regional Office of Intelligence Bureau in this regard. However they verbally
conveyed that no prior warnings were given to the provincial government. . “

Secretary Home very kindly shared basic record of relevant papers during the first meeting of
the Committee and provided continued support subsequently.

‘The report has discussed all TOR under relevant headings and also included a number of
other headings, connected with the subject matier. R —

The Commiitee would like.10 thank many government agencies both at Peshawar and Bannu
who extended support: Special thanks are due to Home department and District Coordination

Officer for making logistic arrangements aud ensuring coordination required for Committee’s

WOTK.

Shifting of Adnan Rashid to Bannu jail

Mr. Rashid was condemned t0 death by the military court in Oct, 2005 for conspiring and

abetting to kill ex-President Gen Musharraf. After dismissal of his appeal in military
appallate court in TFeb, 2006, he filed a writ petition in Lahore High Court which was also

dismissed in Mar 2006. He then filed a constitutional petition in Supreme Court which is

pending since June 2011.

His father applied in Mar 2009 for shifting of his son from Faisalabad jail to any jail in this
province without mentioning that his son was a condemned prisoner. This application,
though addressed to Secretary Home, was received in the Home department Prison section
directly; without diarizing it in any office and directly sent to TG Prisons for comments the
same day it was received. That office did not check the nature-of the case and issued NOC
after a week. Both the Section and the 1G Prison offices did not check the prisoner’s Warran

of Commitment. In this case, the warrant showed full details of offences committed by hin

and the death penalty awarded to him.

Urder Prison Rules, there is no provision for shifting of condemned prisoners from on
province to another. Under Rule 151, condemned prisoners can only be transferred within
province. However, under Rule 149, other prisoners can be transferred between provimyé’ﬁ*i
case of execution of sentence, release or production before a court. Also under Rule 1!
prisoners can be transferred on reciprocal basis between provinees.

& | - Page 4 of
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- The Committee, therefore, restricted itself to the

While the case of Adnan only fell under condemned category, the Section staff and the 1G

rison offices did not disc

lose this fact during processing of the case, nor in their
comimunications. ‘

Facts leading to the incident

Entrv/Exit route

Reportedly militant commander Askari ex Tariq Geedar group planned the attack. About 150
of them catered Runnu jail and left the district in a convoy of about 25 vehicles of various
types including tractor trollies, coaches -and double cabs, and using mostly the Old Bannu

Kohat Road. The witnesses also disclosed that on that night a sudden unscheduled power
outage was observed just at the time, the militants entered the jail.

the conclusion is supported by many witnesses who saw parked vehicles alongside the front
jull boundary wall on main road, and their quick disappearance ‘after completion of the

. mission. Two witnesses voluntarily deposed before the Committee that they were dealers in
' the business of non-custom paid vehicles (NCP) and had 1o settle some liabilities with clients.

They were informed by a staff of Baganatu khasadar check post in the FR area that many
NCP vehicles would pass the check post that night. When they reached there on 14" April,
however, they were apprebended by Taliban, suspecting them Khasadars and taken to Bannu
blindfolded in vehicular convoy during the night. At the jail site, they were alarmed by
hearing sounds of firing. They were told that it was not enemy fire, and after completion of
task, taken back to the same check post and released.

Press statement of Taliban spokesman, Mr. Thsanultah Thsan reveals that an amount of Rs. 20
million was spent on planning this attack

Prior warnings _ ‘
It is generally thought that intelligence alerts and prior warnings are non specific and aim at
giving evidence of performance in case of future mishaps. It is also noteworthy that alert
level of these revorts is never updated in view of changing situation and they stay live

forever. Also there is no follow up on alerts to add value to the information and make it
actionable. ‘

perusal of reports of only the past quarter.
We have noted that concrete intelligence alerts were issued by Special branch and endorsed
o civil and police authorities a few months prior to this incident.

%,
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They are detailed as follows:

Date - _ Diary no. Nature of report
6Jan2012 . 411-17 This was a report of
the National Crisis
Management Cell of
the Ministry of
Interior dated 5™ Jan,
warning about
militants attack inter .
alia on Bannu Jail to
release terrorist
inmates

13Jan 2012 963-74/NC About 300 armed
militants seen in FR
mammon khel area

linked with PS Banau
Cantt

Original report of the NCMC (Annex-8) was addressed to the followin

g provincial authorities
and civil armed forces headquartered in Khyber Pakhtunkhwa:

Home Secretary

PPO Xhyber Pakhtunkhwa

ACS FATA

IGFC Khyber Pakhtunkhwa

Commandant Frontier Constabulary Kllyber Pakhtunkhwa - |

Copy of the same also endorsed to PSO to CM Khyber Pakhtunkhwa

The information addressed to PPO was marked by his PSO to DIG DCT Special branch,
.CCPO, DIG Kohat and Bannu for necessary action. It was further endorsed by Special branch
to RFO and DPO. The RPO endorsed this to the DPO with the

specific direction to inspect
the jail and review its security arrangements.

From the Home sectetary office, the information was faxed to both the Commissioner and the ;

RPO who in turn endorsed it to DCO etc. the DCO further endorsed to all concerned .
including the Superintendent Jail. : :

The Commandant FC endorsed it to all DO FC for necessary action.
- ACS FATA office endorsed the report to DCO Kohat only.

It may be noted from the foregoing that the onl

y tangible action, beyond endorsement; was A
taken by the RPO Bannu only. o ' B




The DPO staff has disowned the receipt of this letter, while there is entry of the same in the
¥ 7 RPO’s Peon Book (Annex-9). Currently the letter in question is'missing from DPO office and
an inquiry has been ordered by ihe present DPO. We conclude that given the endorsements

fom multiple sources, the DPO office claim of not having received the letter is hard to
believe,

It is evident that the first report gave a concrete attack plan with a solid objective. The next A
:epou mentioned a large sighting of militants. It may be noted that a very high profile g
condemned prisoner, Adnan Rashid, convicted with death penalty for attack on ex president, oL

Gen. Musharaf, was an intern in the jail already. Taken together, the mtelllgence should have
raised high alarm for relevant agencies. :

The Cummitree has noted that in the following Regional Law and Order meeting that was
held on 20™ Jan, militants’ sightings in seitled area of Bannu was noted with concern by the
Commissioner and endorsed by other participants. It was agreed that.a district Security Plan

needed 1o be drawn. Unfortunately, however, the militants attack plan was not noticed at all,
nor the Security.Plan drawn.

We have notcd that no follow up action was taken on these reports by police stations as the _
information “vas not endorsed to them.. Tt was for this reason that SHO Township in whose
.rea, the Jail is located stated that he was not alerted to the information.

Iaﬂ staff response

The }all ‘taff came to know about the ﬁrmg at 1-35 am. At that time, the Night Duty Officer
Jalat Khan, Assistant Superintendent, though being on duty, was not in the jail, but in the

Luuiumal colony with a colleague. They informed the police control and police stations
abous tie teuomt attack

At the time of attack, the four watchtowels had a jail staff each almed with LMG and 2-3
armod puards at each gate. Also there was an outer security cordon of FRP, consisting of 3
17 and 40 FC totaling 43 men. Out of these 11 were doing other duties outside jail.
Frowever, no replacements were p10v1decl for unknown reasons.

Atthe time of incident following weapons were available as per jail staff:

Type of weapon ‘No. .
AK-47 19 (4 not in working order)
Rifle 0.303 10
Chinese Rifle IRE
LMG | 3 4

While armed guards claimed that they fired during attack, prisoner witnesses disclosed that
only the western watchtower did fire some rounds, while no fire was heard elsewhere. While

the jail staff claimed they could not spot the enemy due to complete dark and could not fire
pointedly, they also said they were ﬁled by the attackers.
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" We are of the view that jail staff in the watchtowers, the gates and FRP platoon did not mount

any significant fire and were simply overawed. A concerted fire of LMG from towers and fire
from other staff and FRP platoon could have created a real deterrence and made a difference.

The firing claim is difficult (v believe as there was no casualty from the enemy' side. The
Night Duty Officer was away from the scene of action, in the residential colony, and could
not lead his watch and ward staff and devise a strategy for defence.

Compliance with prison rules on internal security
Oun ths incident night, -- security staff was absent. Though there was adequate no. of
weapons, these were not used to full extent. The middle tier of jail security was not deployed
properly as FRP staff was mostly at the back and side of jail, leaving the front exposed. There
was a security issue regarding FRP staff; 11 no. staff were deployed on duties outside jail and
most of those deployed in jail used to remain absent from duty. Repeated complaints were
sent to SP FRP but no remedial action was taken. ‘ ‘

Joint Security Review
As required by the provincial government, the RPO Bannu ordered a joint security review of
the jail through DPO Bannu in Sep 2011. The security arrangements were considered
satisfzctory. The review examined a three tired security system; the inner cordon managed by
jail staff, the layer outside perimeter manned by FRP while the outermost layer was managed
through continuous patrolling by PS Township staff. Later on during the same month, as per
demand of jail administration, the local police had provided 4 LMG for watchtower staff
(Annex-10).

It may be noted that under Rule 610 of NWFP Prison Rules jail authorities are required to
have security arrangement for internal disturbances i.e. prisoners escape: or outbreaks.
Jowever, even in these cases if they are overwhelmed, the district Police is bound to come to
their assistance when called up. The external security is primarily the responsibility of the
district police This is for the obvious reason that jail administration has to look after
anarmed interns and the level of security is aimed to respond to any internal law and order
situation. It is not meant to match the capability of armed attackers from outside.

We asked the local police if they had a Security or Contingency Plan for the jail and the
answer was in the negative (Annex-10). The district police even did not have a District
Security Plan. Jail being a vital government installation and a symbol of state authority, it
was imperative to have a well thought out Security Plan. It was unfortunate to note that even
after the 2009 jailbreak incident and the 5™ Jan 2012 intelligence, no Security Plan was
drawn.

Police, Army, FC and FR administration response
We have not received official view of the Army on the matter. The Police claimed that as;
they approached Township Police station, they were attacked by militants and were unable to
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,o\advancc They aiso claimed they exchanged fire when fired upon. However, finally all were

able (o veach the jail behind cover of the APC, aﬁe: great delay at 3-30 am, at a time when
the militants-had already left.

‘We have noticed that there was complete break down of command and control structure at
the scene. No one knew who was the authority to look up to for orders; the Army, the
Commissiener or the RPO. There was no strategy at any level, both at the approach stage
when a sicue could have been laid at exit points where militants were likely to escape, or
when the [oives reached jail and realized that militants bad already escaped, a siege operation

could have been launched at the far end by enlisting the support of forces in the adjommg
tribal areas.

There was a »izeable force available at the momient in the district consisting of police, FRP,
‘elite foree, #C and Army that could have effectively confronted the militants, if used timely
and properly. However the only strategy in sight was first to reach the.jail; there was no plan
what to do if fired upon. When the forces reached jail after considerable delay, the police was
told to arrest the escaped prisoners. Even the FR admiaistration was not alerted to block the 3
check posts jointly manned by Army, FC and Khasadars to check escaping militants.

The jail/ police witnesses claimed that there was no visibility during that time. However the
returnee witnesses told us that there was sufficient visibility to spot the vehicles parked on the
road. We have also checked the local weather conditions prevailing at that time online at
http://www.worldweatheronline.com/v2/weather.aspx?2q¢=BNP&day=21 and noted that it was
a clear night with moon rising at 2-13am . It is possible that it may have been dark in the
early hours of attack; however the visibility was clear after the moon rise (Annex-11)

We have noted that therc was no follow up by the FR administration on the intelligence
reports mentioned earlier. Even action under the FCR for territorial responsibility was

initiated  against concerned tribes after our pointation during hearing of the FR
administration. '

Effectiveness of Police response

At the time of occurrence, there was no DPO at Bannu. The former DPO was transferred and
fus replacemert had not assumed charge yet. The record showed that instead of transferring
officers in a single order, their orders were issued a day apart, with the result that the former
left charge immediately while the laiter assumed charge after some joining time. We were

told that it was a 10ut1nc that transferred out officers left charge thhout waiting for their
© replacement.

As discussed earlier, the police response was uncoordinated, delayed and without any
strategy at all stages of the operation. The police was able to reach Basya Khel chowk,
promptly but claimed to have been halted by enemy fire. Later on the Army also reached
alter great delay. At this moment, though, local police had the support of FRP, Elite Force,
FC and Army and armed with light and heavy weapons and an APC, they could not confront
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the militants en route, lay siege while the militants were in action in jail, or afterwards when
they escaped in a convoy of 23 vehicles towards FR. '

Commurnication system

The main pivot of communication during the fateful night remained the police w1reless
control. It started calling all concerned from 1-45 am onwards and was able to inform the
offices of Commissioner, RO, DPO, DCO and Army besides coordinating with various
police mobiles ete. The control inade repeated calls to Army to dispatch Quick Response
Force and noted that the force was out with great difficulty by 2-55 am. RPO also stated that
he Limself called the BM and Brigade Commander at about 2-00 am requesting for quick
response. .

We aoted that the operator at Commissioner Office, though contacted in time, did not inform
the Commissioner till 6am in the morning, while the DCO’s office disputed that any message
- was given saying that the operator meationed by police control was not on 'duty and another
operator was on duty instead. That staff said he did not receive any message. N

P

The Committee does not believe why the police staff should have made a wrong entry that
messages were conveyed to these oifices.

The Commissioner’s operator said it was his mistake as he had not understood the gravity of
the situation and that it was their routine to inform the bosses in the morning.

Deployment of FRP piatoon

According to the details provided by local police there was a 0- 3-40 strength platoon..

deployed to guard the outer perimeter of jail. This was supposed to operate in 8 hour shift

system; about 13 men in a shift. However as mentioned earlier, 11 staffers were detailed
elsewhere on miscellaneous duties not connected with jail duty and their replacement had not

been provided for unknown reasons.

We have noted that on many occasions, the jail administration have reported to the SP FRP
that even the deployed strength does not perform duty properly and remains absent. However
no action was taken on these reports.

Cempliance with notified Channel of Communication
The provincial government had notified a revised Channel -of Communication governing
district and divisional authorities of civil and police administration in March 2012. This
required a 2- channel system converging in the Home department. On the civil side;
important incident reports were required to follow the DPO— DCO— Commissioner (copy
to D) — HD — Chief Secretary — Chief Minister route. Similarly on the police side, there
wes an alternate channel RPO — PPO — HD. The system also mandated establishmeziz
district control rooms and matters rélated to absence of district and divisional officers.

The new system was notified just two weeks before this incident and was in a fledgling state,




t

#<The Commissiorer had grantgd threc days station leave to the DCO from 12 April on account

of some official meeings at Peshawar. However as required under the revised system,
wformatioin regarding DCO’s absence had not been given to the Home department.

It was unoted *ha’r the DCO 1ecelved the incident information from his control room in the
morning of 15" April. However, the Police control log book did have an entry of information
of occurence given to the district conrol room operator around 1-45am, which both the
operator: denied. They also adlnmed that no log book system existed to record messages.

In our opirion, therefore, there was no reason to doubt the police control room record and we
held that the district control room was not functioning properly as required.

As tar the police is concerned, there was a compliance with the new system,, as all concerned
were informed through their Control in time.

Adequacy of follow up actions of civil/ police administration .

As discussed before, after escape of militants, the police only restricted to matters of arrest of
prisoners made to cscape by militants, and some arrests did take place by the staff of police
stations deployed in the field. Beyohd this, there was no effort to lay down siege of the
escaping militants at the far end by enlisting support of forces deployed in the adjoining tribal

areas. We have no nformation if e 'my follow up action was taken by the Army to intercept
militants.

Similarly the DCO as Political Agent FR did not take any follow up action promptly. Though
he instructed his staff to alert check posts, he did not issue immediate FCR proclamation
against the tribes whose territory might have been used for entry/exit by militants. DOFC

Bannu and Daryoba arrived very late, though the former was informed by the RPO personally
1n e, A

Conclusions

At the outset, we would like to clarify that the incident was not a case of jailbreak as widely
portrayed in the national and inlernational media. According to the dictionary, jailbreak
means prisoners’ escape, In this case the prisoners were forced to leave the jail under duress.

Actually It was a case of external armed attack by militants carried out professionally in a
swift way.

-Secondly it is also incorrect that the attack resulted in large scale escape of militants. The
‘actual situation is that the attack seems to be focused only on release of Adnan Rashid, as

subsequently shown in videos widely circulated on the internet. We have noted that in the list
of escaped prisoners only 3, including Adnan, were militants and charged under ATA.

According to iutelligence assessment, Bannu has been among the first districts to have been

affected by militancy due to its proximity with NWA and scttlement of same tribes on both
side of the settled-tribal divide.
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Belore this incident it has transpired that the influence. of militants in settled area of Bannu, .
FR and North Waziristan remained fluctuating, During 2008-9, local police and other LEA
had iaken a number of effective steps and successfully launched a number of operations,
killing 2 number of militants and a number of police staff was also martyred. Resultantly Jani
Khel operation culminated in e<tablishment of Jani Khel PS and Takhti Khel PS, and Bakka
Khel operation led to shifting of PS a kilometer ahead of its previous position. About 5 new
check pests, including Baran Pul, Marwat Canal Check post, being very important, were also
estublished on self help basis. During this time, writ of the government was largely restored.

However subsequently, intelligence agencies had been reporting risingier:or incidents and
[requent sightings of militants in settled areas and FR Bannu and that they were having solid »
linkages with their comrades in North Waziristan Agency. Informal background discussions
with witnesses have shown that in some adjoining areas, police had stopped night pétrolling.

The situation seems to have been worsened due to postings of LEA officers on grounds other
than merit, posting of local officers and allowing long tenures in some cases. Thig happened

both in pnlice and jail. It is interesting to note that the 2009 inquiry into the jailbreak had
recommended transfer of all :

transferred in 2012!

1t is clear that employees of this kind are likely to have developed undesirable relationships.
with local actors and malleable to their pressure to ignore the call of duty.

The existing of this situation, in cur opinton, therefore, has led to the loss of morale and

wiltiziness of all LEAs to tackle militants effectively. We, however, could not lay hand on -
& .
any evidence showing collusion of government functionaries.

We thirk that all LEAs presently stand demoralized after the Bannu jail incident and serious
questions have been raised by general public and media, both local and international,
regarding state’s ability to confront militancy. We believe that there is a moment of -
opportunity now to be seized if we want to restore the writ of government again.

Responsibility for lapses
In our opinion there was a collective failure of all IEA, civil administration and local
command of Armay to act on prior intelligence about militants attack and to tackle them that
night. Though police reached the area quickly, they could not advance, claiming enemy fire
front militants” piquets. However there was no strategy to confront them, though adequate
force was available. No follow up action was taken to intercept militants later. The

intelligence agencies also failed by not providing follow up updates to fill the mosaic and’
make the picture clearer.

Secondly the principle of operational level and supervisory level accountability should be’

kept in view. Viewed from this perspective, we hold the following responsible for thg;
observed failure: : ‘ d
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Tribal arca administration of North Waziristan/FR Bannc

‘The eatire political administration, is held responsible for neglect of duty regarding proper
follow up on prior intelligence conveyed through Commissioner Bannu, preventing
enlry/exist of militants and  not issuing FCR proclamation against concerned tribes
immediately aflerwards, We hold all officers, and staff on check posts accountable.

Police

The distict police is held responsible for neglect of duty for not acting on prior intelligence,
jor not having a Jail Security Plan and not having strategy to intercept attacking militants
while they were in jail, and when they escaped. The Check posts deployed in the surrounding
areas failed to perform their duty to intercept militants’ convoy. Regional police is also held
neglipent for not having strategy 1o confront militants.

We hold the RPO (failing to have appropriate strategy to confront militants), DPO (failing to
act on prior intelligence, having no security plan), SDPO concerned and SHOs Town, Basya
Khel and Domel (failing to confront militants and check their entry/exit movement), DSP HQ
(failing to have appropriate strategy to confront militants) and staff of check post (failing to
confront militii.ts) accountable. ' '

Frontier Constabulary

DOFC Bannu is held responsible for failing to reach on time though he was personally
informed in time by the RPO. DOFC Daryoba is held responsible for negligence; he should

have held his fort and strengthened his positions at Daryoba to intercept fleeing militants,
instead of con.ing to jail. '

Local Army Command

Witnesses have deposed that local Army dispatched force very late despite repeated calls
from Police Control and personal calls to BM and Brigade Commander by the RPO. They
veached jail when the militants had already escaped. As we did not receive their point of
view, despite written request, we are unable t0 fix responsibility and recommend that
goveruent should refer this matter to federal government for the required action,

Civil Administration
Both Commiissioner and DCO are held negligent for not having proper Control Rooms
having sound working procedures (no duty roster and no log books) with the result that they

were not informed in time. The Commissioner also failed to provide leadership at the scene
of occurrence with. the result that no steps were taken to confront militants when they

escaped.

Jail administration

The superintendent failed to act on prior intelligence and also claimed no intimation was
received in this regard. This was not true as the information was conveyed to him through .
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35. Staft of Admi Pul check post (3)
{ 36. Staff of Township check post (6)
37. Staff of Basya khel check post (3)
38. Staff of Domel check post (2)

FC

39. Sharbat Khan, DOFC Bannu
40. Hajt Raza Khan, DOFC, Daryoba
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DCO He failed to alert senior officers of police and civil admlmstratlon about a very‘
dangerous inmate, Adnan Rashid, as detailed in his Commitment Warrant. He failed to ensure
the presence of deployed Sldff in jail during the fateful night. The NDO neglected to be
present in jail and remained in residential area at that time, despite being on duty. He failed to
provide leadership and ensure that available weapons were used effectively.

The Superintendent failed to properly get the FRP platoon deployed at strateglc pomts as
most were deploycd at the back and sides, without any presence on front. He failed to have a

Contingency Plan for jail despite having knowledge that the jail was insecure due to presence
of high profile inmates. :

FRY

Conce-ned SP FRP failed to provide replacement for 11 no. staffers deployed on out51de._?
duties. He failed to take notice of jail admninistration repeated complaints regardmg frequent i
unauthorized absence from duty by FRP staff. :

Home department

Home department Prison section failed to properly process the application of father of Adnan
Rashid for his transfer. They directly received it without diarizing it and did not obtain any‘):f;'
approval for asking comments.of IG Prisons the same day, though the letter they sent out
states * [ am directed to..’. They did not apply any checks about credentials of the condemned
prisoner. We hold the concerned SO accountable.

IG Prisons

The staff did not check credential of condemned prxsonel and recommended NOC in a
mechanical fashion. We hold’ Suncmmndent judicial branch, Assistant Director (admin),

AIG (for processing the case in violation of Prison Rule 151) and lhe concerned IG Pusons’
(failing to exercise supervisory oversight) accountable.

. Intelligence agencies (federal, Provincial)

While meaningful alerts were issued, we hold them accountable for failure to provxdc specific |

follow up intelligence to make it actionable. We hold IB accountable for not providing any
alert to the provincial government.
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Recommendations
Unity of command at the district level

BTG el S BT

Theze can be no two opinions that maintenance of law and order is a fundamental & -
requirement for the existence of a stable and prosperous society. From a management point o
view, complex urban and rural societies require effective style of leadership capabli&iid
responding quickly to a deteriorating law and order situations. This requires unity ofm
command to ensure focus, synergy of action and accountability




The system of devolution introduced in 2001 was promoied to brihg governance at the

i “doorstep of common man and thereby improve service delivery. While much can be said if

the system nas delivered as intended; from the administrative point of view, a discernible
change has been the absence of any authority capable of organizing and putting to use
effectiely new authorities, created under the Local Government Ordinance 2001 and Police:
Order 2002, tasted with maintenance of public order. The abject chaos witnessed on the
fateful night is a case in point.

Under the L.GO, on the one hand, the mandate of district government has narrowly been
defined under S.16 and restricted to matters of decentralized (devolved) departments only. It
ray be noted that the list of decentralized departments given in Schedule First do not include
Police department and, therefore, no {.uction related to law and order as such appears under
functions of the DCO under S. 26. . These functions have been assigned to the Police
department under S. 4 of the Police Order. However the police has been made responsible to
the Zilla Nazim under $.33 of the Order. This has caused political ramifications on the one
hand and weakening of unity of command in matters of law and order in the district. E

We recommend that as the provincial government is about to pass a new LGO, the matter
should be tackled from a holistic perspective and all allied laws like Police Order, CrPC etc

should be reviewed to ensure unity of law and order command at the district. The designated

central authority should be empowered to direct all offices, whether district, provincial and
federal located in the district, so that all should act with only the state interest in focus.

Early dispensatiou of justice

Delayed disposal of criminal cases leads to higher risk of jailbreak. We, therefore,
recommend that government should amend Cr.PC and other relevant laws to lay down a

statutory limit of disposal time of cases of trial, appeals and mercy petitions of convicted
prisoners.

There is also a need to review the entire administration of criminal justice system.
Government may consider constitution of a Commission comprising of criminologists, police
officers, lawyers, prison officers, judges, prosecutors and civil administrators to study the
issue in the post devolution scenario and suggest workable recommendation.

Continuity of charge of sensitive appointments

Position like DCO and DPO should not remain vacant for a single moment and

posting/transfer orders should be issued in a single order and charge 1elmqu1shed and
“assumed simultaneously.

Merit based recruitments

We observed that physical features of many employees of police and jail departments were
vot up to the standards laid down. For this reason, they are not capable to meet the
requirement of duty. For example some of the watchtower staff tasked to operate LMG were
below height and weight requirement. We, therefore, recommend that recruitments in these

L
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departments should be absolutely based on mem and there should no relaxatlon in physical
1equ1rements

Trarsfer of staff ' - , ' -
Jail staff

All Tocals, other than class 1V, in jail department, should be posted out immediately. For non
locals, maximim tenure of 3 year must be followed. Head of department shall furnish
certificate of comphance 1n this regard every year

LR SINANI 4 v SN S NI

Police staff

No police constable should be posted in police station of his domicile. Similarly ASI and
Heac Constables be posted out of Police Sub Division of hxs domicile and Inspector and S.1
shouid be posted in districts other than their domicile. .

R GRS

Home department

All staff other than class IV, in Prison Section and other sensitive Sections having tenure in
excess of 3 years, should be posted out immediately.

Review of district control rooms (civil)

Contrary to the requirement of government in this regard as notified under Channel of
Communication, we think most of the control rooms are not functioning properly. The
control rooms of DCO and Commissioner Bannu are cases in point. We recommend that
provincial government should commission a review of control rooms of all districts to be
completed in a month time, so that their effectiveness is evaluated.

Construction of new Bannu police lines adjacent to jail

Land for the same has already been acquired. To strength jail security, this may be taken in
hand as high priority agenda.

Return of condemned prisoners to other provinces

In view of no provision in the rules about inter-provincial transfer, all such prisoners should

be returned to the prisons they came from. This will reduce the existing risk due to their
presence.

Specialized prisons

Exis:ing prisons were not designed for high risk inmates. At least one high security prison
may be constructed in the province.

Provision of security equipment _ ' 7
Jails, being vital institutions, should be provided essentlal security equlpment and weapons to
be determined through special consultancy ‘




List of witnesses examined

Jail
1. Arshad Majeed Mohrand, former IG Prisons
2. Zahid Khan, SJ ‘
3. Usman Ali, former SJ
4. Jalat Khan, ASJ
5. Aminul Haq, ASJ
5. Riaz Mohd Khan, AST
7. Mohd. Ali, ASJ
Priseners/Returnees

8. Khizar Hayat

9. Mohd. Ajmal s/o Mohd Shah
10. Ahmad Gul s/o Mewa Gul

11. Saif u Rahman s/o Mohd Din
12. Siddique s/o Mousam Khan

13. Matha Khan ' _

i4. Din Babrai s/o Hammed Khan
15. Dilfaraz s/o Gul Maroof ‘

Civil administration/FR

16. Mohaminad Azam Khan, Secretary Home

17. Abdullah Khan Makisood, former Commissioner

18. Zahir Shah, DCO

19. Daftar Khan, APA

20. Sameeullah Khan, PT

1. Fazal e Wadood, PT, Shawa, NWA

22. Nigar Noushad, Operator Commissioner’s Office

73, Fahim and Samiullah, Operators, DCO control Roont

Police

24. Tftikhar Khan, former RPO

25. Feroze Shah, former RPO

26. Wagar Ahmad, current DPO

27. (il said, former DPO

28. Mohd Shafique, DSP HQ

29. Mohd Jalil, SHO Basya khel

30. Mir Sahib Khan, SHO Township

31. Shabbier Hussain Shah, SHO Domel

32. Kifayatullah Khan, SP FRP

33. Mohd Ghulam, W/Operator Wireless Control
34. Staff of FRP post jail (4) '
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or the lelthllC!S Mr. S} mk cel ./\lu ned, ASC with

Mr. M. A. Q.gyyum Mazhar;, AOR
o For the respondent: My .Nasu Ihvssam ASC w1lh : o

: _ : : Syed Safdar uussam AOR and the
E o _ , chpondwt iy pCLSon '

|
|

Date of hiearipg: - ' ' 19.6.2006.
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E '

|

: . Y
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JUDG MEN §
KUAL[L UR:REHMAN RAMDAY

J Live unclen mal pusonets escapcd from

Manshe ra Sub lall at ¢ hout 1.30 am. on the mght be'ween the 10" and the 11"

2001, lh; lndm% o( the said I«ul

, ham dy, Muhdmmad 151a11 1he Duty Round Offcet

nameiy ‘arder Doieu Khan; the l)uly Pahol!mv Officer, nameiy, Wandex Taj Mah Khan

e L}m, qumy at the. llonl main g’tle of lhe bc.ld I

ail, namely, Wcudei Sultan Afsar aud

L Warder Hd/ldl llusqam on duty at the: FALA:&H[ GA]E wele Lhmge sheeled in the saxd

cnnhcclmu The Supumtcudmt of Central Pm( i, Peslmwn namely, Muhammad‘I\/.!uza.ffar

R was appoi_n[c_d as the Inquiry Officer who found all the at

charges levelled against them as a LOHSLC}ULHCC whereof the Inspecton Gencml of Prisons, in

Coexercise of

e POwWEES wn[euui on hlm uudcx section 3 of the NWFP Runoval from

- Service (Special Powms) Or dm"mc,e 200() (hsmmsuf thc 9(1!(1 foul Warders from service but

pum hed the 'm harge

: '*‘(\ “'\*‘ et \’ﬁf lgl']:'t!‘t::\:.
\il QSV/’

ol the \d[(l Jail, namely,

Mulmmnmd Israil, /\wst

ant. Sitperintendent,

ietion 1o the lowbst stage in hls pxe

btlll time 5cala,

’f_i'

of July,

above-named persons guilty of the -
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LS

. The b'lld four Waiders finally 1eached the 1eamed Service Tubunal though Appcqls

No.410, 460 46! and (wl)’) of 2002, impugnmg ih;: above«noticed pumshments awalded to

e, Through o judgment of the \e'\med Et\bm\a\ daied 9 12004 passcd n the sa\d appea\s
thc.\:‘ lf"_:.n{'j.i'mgs of guilt recorded aga_.in.ét. them by the uompctent 'mthm ity were mamtamed but

{he punishments ot dx%mma\ from service were cmwencd into the pu*usm\nenl of 'e.tor-page

i

iy ll .,
SR lhcsc Wa:':tw!s {Hé

G niree ‘““ ""k":ms Wi l it l'u JH L‘l’)UVL ulh,

ted iz C:zmt e

through \,ml Peuuons No. 220~P to ’)23 P,of 2004 whnch welc dlsmlssed v;de a Judgmem

'JdlL‘L] Hs 700‘3 hus al(ummg the said ﬁmhngs ofgu}ll 1ecmded agamst thelﬁ

3. | llll the matler of ‘\/lulmtm*nd Israil 1esp0ndcm the lﬂ‘amed Tub' nal, however, chose
w0 take a'd 1fielcm view of the maltex lpough the mmugn-ed Judgmcnt d'\ted 87 2004

aceepted ihe ‘appéa_! filed by him; exonex‘aysd _him of the said charges and _consequc;ntly sét

aside the puﬂ‘el*'ﬁem1ccc:t1tﬂ qo‘ ﬂslhim

¥ i v Balidon BY e ‘lhsip'ei-i't'g%i" Gereral bf PHE '“’3 iid the Hb 1e'S'ecretai")'{ of

5. fviohammad Istail n.spoi‘dent whg is plesenl un’lﬂ notice, has been heard in some

detail through his leamed counsel. The le;arnc;d ASC for the petitioners has also been heard

un& we l;éf\f'c also perué‘cd the fecord in "i.'hc; ‘lighl of ‘ll'l(‘.‘,- s‘ubiﬁi‘ssiéhs made before' us.
6. It had béen-fm.n-j by the abox)e—mc}x’:tio ed Irqany O'"ncer that Warder Sultan Afsm
w.ais no p esel lat the | * e of liis duty i.q. at the frontz haiit gatv of the Ja\l at the tlmc of the i
ieid -1 atitl 1I 1%2 h;.fid .ot left hiy place ot t!!*ty hP mcir‘ | it in hueshon may not have mken
Jace. 1t had dlSO been found by him that the -ﬂace o[ dutv Walder [Hazrat Huss'un at the
releve mt time was at lhe TALASHI Gate whxch was adlacent to the room whcxe the cscapees ;.
“ivere -Lonimed and only non bms sep'ualed the S'lld two places and fuxther that 1f the sald'
a;tlLl was 1$tesexll "1t 1115 phce. of duty ';l the time lnA duesﬁon then the stepé taken by the-
escapees to bi{mk ojaen the room coﬁld ‘not have gone un- notlced by hll]'l Slmllar was. 1he

findings of the lnquuy Ofl:uc; leh 1espcct to W'udels Dolat Khan 'mcl T'l_] Mall who were

the Round Oﬂ_ﬁ-cm md lhe Patr ollmg Ofimer 1especl|vely at lhc lelevant tnme
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permission mlwriti_'ng

and barrack ete. at least once a d

_ 1he dlqdlalge of Ins obllgallons that He h

~level and the quallly of pexionmanoe of the lespoudem

9. The e

~in Jail whxch had helped the escape of the pr lSOHClS ‘that the sald mcxdent had taken pli

wh%ﬂi%(’hmjldem Ind mken place

CP-741-P/2004,

Muhammdd Ixuul 1@3pondent was the Inclmge of lhe Sub- Iall in_question. As per

rule 1002 of Pakistan Puson Rules, 1978 the explessmn “Depuly Supeuniendenl” f01 the

purpose of duty mclwlcd an Assnstant Supe1 mlendent" of IaIl and’ evely other pelson who

was. ;5@'1;fof'ﬁqing dutm of a Depuly Supeuntendem foz the ume bemg Accmdmg to the

provisions contained in Chaptex 41 of the said Rules, such an officer was the Clnef

= \u.ul:ve of the I uson was not allowed to be

of the Supcuntendent was requued to take evely actxon necessaly

and

expedient, inter alia, for the safe cu,stocly of the pnsonms was 1equned to wslt evely ceII

ay and was 1equued to remain always present within thc

Prison ‘orits prémises, He was also chzuged with the 1esponsnb|hly of mamtaming_m}d

enforcing dié’c’xpl’m&: av \ongs\ t\\e sub~0\d\m\\e officers.

8. . The lnquuy Olhun had found t'nl Muhammad stall had been grossly neghgent in

ad f"uled to mamtam and enfoxcc dxsmp!me

'nnonOSI his sub- mdmales and that the bleach of his obhgmons had gone to the extent th

none of (he W zuclexs N% ho were 1equucd to be on cluty at thc 1elevanl tune wele 80 present

ot available. Accoxdm g to RuIe 724 of the s'ud Prison Rules the lespoudcnt was required to

mdk(, at’ . least two, sur

accordlno to Iml record, he had made such a vasu 1o the Jall only twice duung the mon{h

,)1ecedmg the mght 0: the lncndeut i.e. on 116 2001 aud on 9.7 2001 Tlus was then 11

and the Amanner. in which he was

dischar ging has lughl\ sensitive obhgatzon of secuung thc pusouers

amed 'lubuml sef’ a51de lhe pumshmem awarded to lhe respondent on the

ground mt lhe Jail in questlon was over-cxowded wnth 280 prisoners mstead of the

sanctiOnédAcapacity ol 148: that due to some humcane there was a bleakdown of eIecu lclty

on account ot the neﬂxgence of the staff on duty and ng on account of - any neghgence or

lvolvement of the respondent‘ and finally thal the 1espondent was not on duty in 1116 Jzul

<
-%

YRR Y PR

absent ﬁom lhe Prison durj mg mghl wrlhout

at

pllse mght WSlls every week wluch had uol bccn done by him as-

ace K
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0. 'I"lhe case \vas one where the‘escqpees had lnoken open the 1oom by cultmg the iron
;“”U and wag not . case where the. humcane was sald lo have blown the ‘under- mal
;]DI‘ISOHCI‘S out of the Jail. Nuthex the 1espondent nm the. accused Wa'rders had bi'ought- any
_ :thmg in cwdence ﬁom Lhe record of the e!cctuclty dep

i ar tment
1

It

:

about the dmatlon f01 Wwhich

he supply ol t.lecluu ty had rem

‘, even i[’ it be plesumetl
#

§hould Imvc put-the concerned st

Inl the eIeclucnty had gone off at the xelevam time then the. same |

aff. on additiona]

present on duly”then it le:

Arb

Jmuldus of accused War dels omlued to reallze lh

at the ‘respondent was the one who
vas 1csponslblc tor lhc, efhcwnt and pzopcx chschmge of obllgatlons by lns sub- oxdmates
gnd any ne egligence of - ihe staff meant an aggravateqd. negllgence on the P

art of the
ad bloughl nothmg on' record to est

—

spondcm He h

abllsh that he was-*not on duty 611'_t_he-- ,

X

ight of the ocumcnu

1, In

the (.ucums[ance ‘the

nnpugned Judgmeul 01" the le:uncd Service Tribuna!

ny

wqoivma the xespondent of his liability towands lhe IIlClan[ in

queonn could not. be
st xmmcd Npcdfesq ta

|

|

‘ ; ; add llnl higher the post, hi ghu are 1he 1esponmb1ht1es and glavcr are
|; o -

I e implications and Lonsequences of theu neglecl Consequently we hold that the

i s.of the hlbundl e\(onexatmg the 1espondent of 1he

—

pugned ﬁnding

chal‘ges Ieve] led-

agpinst hiny w

as the vesult of an appaxent eum emananng from a gross mis-reading and mis-
appreciation of the mayer ml avallable on wcmcl

L2 Resufhntly thm pwt:on is conveiled into : an appeal whlch is allowed
it
\ \\fh:ﬁreo [ the zmpugned judgment of the NWTP Service Tubun
A

c Appeal No. 467 of 2002, is sel

as a resuit

al dated 8._7.2001 pa-ssed‘in
asrdc

'}hls bungs Us to the question of pumshmenl desen/ed by_the respondent for his- -
'e- notlued mmconduu o : '

PR

ained mteuupled on the mght of the mc1dent Nevexthefcss "
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him good enough to m

- orderec daucomdmgly

- General of Pr:sons of the NWFI’ 101 m[ounauon and comphance
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]

punisiunent"shf_zuld have been ordinarily restored after seumg a31de thc mtelvenmo

Cjudgment of the ledlm d Tubuml ‘but then we aie also COI‘iSCiOUS of'the Cohstitutioml

ohilwanom cast on this C 0Lul to do complete justice in any case or matter pendmg bef01e it

m me of Amcle 187 of the Conslllutlon As h'ts been dxscussed 'lbOVC m detail, “the

_ 2
respondent b’_cinU lnch‘n;:e of the Jail in questlon lnd suffmed cscape of ﬁve undel v.;-t?m_l

prisoners from the custody of the Slatc which was a serious matter. Wc 'ar'e su'rprise‘d that

despite ﬁnd-mgs 0[’ guilt 1'e001tclécl ag’unst the said ofhcel 1he competent’ authorlty still found

an ihe pusons In our consldexed oplmon suclw an offlcer'dld not

deserve lo contmue to be in such a service S'l(ldled thh Lhe high iesp0n31b1hty of ensuring

alu dclenllon of prisoners in cuslody
I3 We thcxe[ow issued a huthct nolice to the u,Sponcle to- show cause why the above-

noticed numshment awardéd to him by lhe competent authority'be not enhanced. Having

heurd'the respondent on the said i“ssue; having cOnsidercd all aspects of the inattex and for

the reasons discussed ahow. we aLe of the opinion that the least that should have becn done

in the mat.ter was o retire the Icspondent from service. A pumshmem of compulsory i

l
l
:'
I
i
|
i
tctmmenl from Service s, lhe:efone '1w¢uded to lhe 1esp0ndent wh1oh punishment shall,
i
1

now stand subqu[utcd for the penalty unposed on him by the compelent authouty It is

6.~ Copies of this ~judgmcnt shall be scnt to lhe IIome Secretaly "md the Inspeclon

‘fz/%r- /{(A’-Zéw /ﬁénﬂm /.(?71! 57J : :
S/~ Kaya ﬂaytngﬁ. o

Peshawar, the : : . : . Cod
9" June, 2006, ' : - : '

APPROVED FOR REPORTING.
2M Faridun®

Ry Gours m" Pakm@x
L~ Paskmr.
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BEFORE THE KHYBER PAKHTUNKHW A
SERVICE TRIBUNAL PESHAWAR

‘Appeal No. 483 /2013

Gul Mir Dali S/O Taj Muhammad, Ex-Warder, ‘attached to

- Central Jail Bannu, R/O Mawah Khel Ilaqa Sooram PO -

Fazl- e-Haq Malwana Tehsil & Dlstl‘lct Bannu
E (Appellant)

VERSUS '

Govt. .c.)f Khyber Pekl-ltunkhwa' through Secretary Home and
Tribal Affairs Department Khyber Pakhtunkhww Peshawar and
others. ‘

(Respondents)

: Repllcatlon on behalf of the appellant =

Preliminary Objections:

1. Contents miscenceiyed, _the .appellant has illegally 'been_'

awarded the penalty has thus got necessary cause of action.

2. Contents misconceived, the eppeal being filed well in -

accordance with the prescribed Rules and procedure, hence
competent and ma1ntamable in its present fornv.

3. Contents incorrect, ne rule of _estoppel is applicable in the

" instant case.

4. Contents misconceived, the appellant has illegally been

~awarded the penalty of dismissal from service thus has got
locus standi and cause of action to file the instant appeal.

5. Contents 1ncorrect and. false-all. partles necessary for the
: dlsposal of this appeal are arrayed as parties.

1
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6. Contents incorrect and false the appeal in hand has been
ﬁled well with in the prescribed period of limitation.

_ Fa_cts of the case:

1.

Contents need no reply, however, contents of para 1 of
the appeal are correct

Contents of Para 2 of the appeal are correct. The reply' )

submitted to the Para inéor'rect and false.

. Contents being admitted need 1o reply.

Contents Para 4 of the appeal is correct. The 'reply |

submitted to the para is incorrect and false.

. Contents of Para 5 of appeal are correct. The reply "

submitted to the Para incorrect and false.

Contents of Para 6 of the appeal is correct. The‘ reply

- submitted to the Para is incorrect and false.

Contents of Para 7 of the appeal is correct. The reply |

svubrnitted to the Para is incorrect and false

Grounds of Appeal:

‘Contents A to K taken in the Memo of Appeal are legal -
" will be substantiated at the hearing of this appeal.
- Moreover, the Judgment referred in Para K was given'in
the case having totally -different facts and circumstances,
as in that cases the accused personnel -were charge -
~sheeted and_ proper inquiry was conducted- wherein the
' charges were fully established against themn while in the

instant case no properly inquiry was conducted against
the appellant nor he was allowed opportunity to d_efend
himself against the charges. The August Superior Courts
have in a number of judgments held that major penalty
cannot be imposed without conducting regular inquiry.




USM

- "~ Appellant
‘ -A Through' . [//\ _
IJAZ ANWAR
- Advocate Peshawar.
. SKXJID AMIN
- Advocate Peshawar

AFFIDAVIT

contents of the above replication as well as appeal are true and
- correct to the best of my knowledge and belief and that nothing
‘has been kept back or concealed from this Honorable Tribunal.

-

Deponent

It is therefore prziyed that on acceptance of this replication the - -
“service appeal of the appellant be accepted as prayed for.

I, do hereby 'solemnlyAafﬁ_rm-andldé_blare on oath that the

e am—————A e e bt r
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