; é*é,«-;\/ﬁz s No body present on behalf of the appellant preser‘lt., In

o
pursuance of the Khyber Pakhtunkhwa Service Tribunals
(Amendmbnt) Ordinance 2013, (Khyber Pakhtunkhwa ord. 1 of

2013), the case is adjourned on note Reader for proceedings -as-

* hefore on 01.08.2013.

01.08.2013 No .one is present on behalf of the appcllaﬁt. Case 1s
adjourned. Notice be issued to the appellant/counsel for the

appellant for preliminary hearing on 07/10/2013. ) .-

07.10.2013

No one is present on behalf of the appellant. To come up for
pre]iminary he'ariilg on 18.11.201 3.
Member
- N
18.11.2013 Neither appellant nor his counsel is present. Called several

times but non appeared on behalf of the appellant. As such the
- appeal in hand,is dismissed in default. File be consigned to the -
record.

ANNOUNCED
18.11.2013




Form- A
’ FORM OF ORDER SHEET , ' ~.:
TR Court of
: Case No. L!é_? /2013
‘::Datq of order Order or other proceedings with signature of judge or Nlagist?a,téi;' : f:i.'gg ‘,?;' '
:_proceedings 4
2 3
- 1 | 22/02/2013 As per direction of the worthy Chairman the present
‘ ; appeal filed by Mr. Gul Tahir Jan through Mr. Muhammad Alam
L Zeb Khan Advocate be entered in the Institution Register and
o ? ., put up to the Primary Bench for preliminary hearing. - |
3 RE%;IS'I‘RA R
. g To come up for preliminary-hearing on - o E;
54 -0013; s bor Sg0)
: Notice shall be issued to appellant and his counsel. I
3‘ 6 §-20l 3 No me /2 pywm(/(;—ry M
N 3 ».\;
S appllant - prtree be P ud E L
2 R .:? ¥
L t Q{JMQM/( amdd  hiy C’“”M
- o p-H m as6-aois
3‘ S ,
; ; ™ by b -
A ;




t\agamst the order dated 10 1.2013 against which he preferred a departmenkal appeaf on 23 01.2013

This is an appéal filed by Mr. GuI Tahir Jan EXN Irr.igation dr,partmént todéy on 14/02/2013

Wthh is premature as Iald down inan authority reported as 2003 SCMR 890

As such the mstant appeal is returned in orlgmal to the appellants/counsel The appeliant would
‘be at Irberty to resubmlt Frosh appeal after maturity of cause of action and also removing *he followmg
deficiencies. ' " ‘

1- Memorandum ofappeal is unsigned which may be got signed by the appellant.
" 2- Three more copies/sets of the-appeal along with annexures i.e. complete in all respect may :
also be’submitted with the appeal. :

: 26’0 .
No.— /ST, _
- Dt J_L% o¥pms3 , : : . ‘
- ' o R : - REGISTRAR .
= ‘ . SERVICE TRIBUNAL'
KHYBER PAKHTUNKHWA

PESHAWAR. -

MUHAMIVIAb ALAMZEB KHAN ADV. PESH.
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA
PESHAWAR

ppfeal mo- tféjf( 2ol

Gul Tahir Jan
- _ VERSUS

Secretary Irngatlon Department etc

INDE X
S NO | DESCRIPTION ' ANNEX | PAGE
- 1. |Appeal, Affidavit alongwith Memo of - 01-04
addresses : _
2. | Application for suSpensmn of impugned - 05 06
transfer order alongWIth addresses of
parties L
3. | Copies_ of the notlflcatlons - 07 - 10
4. | Copy of the departmental appeal ' - 11-12
5. | Copy of the Judgment of Supreme Court - 13- 21
of Pakistan ’
6. | Wakalat Nama (In original) - 22
Appellant
5 : - Through:

High Court, Peshawar
Cell # 0333-9171362

Dated:-13"™ January, 2013

PR S P

‘?‘:
o ¥‘;
. - ‘l":,‘ v
T i:‘: .}



BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA
PESHAWAR a

Appea@No L,é’} / 2013

Gul Tahir Jan, Executive Engineer ifrigation Division-Il, Swabi

L

CVERSUS

1. Secretary Irrigation Departrnent, Khyber Pakhtunkhwa

Peshawar

2. Chief Engineer (North) Imgatlon Department |

3. Superintending ;‘Englneer Headquarter North Irrigation .
Department | |

4. Supenntendmg Engmeer Headquarter South Irrigation

| Department . :

'5‘. Superlntendmg Engmeer, Irrlgatlon Circle, Swabi

6. Engineer Abdur Rehman Badshah XEN Irrlgatlon Swabi

(Respondents)

Appeal agamst lmpugned ‘transfer order vide
~ notification No SO . (E)/IRR/4-09/77  dated 10"
_ January, 2013 is being wrong, illegal, against facts

2 | ‘ummatwaal’ ultra virus, politically motivated

él/f’ ahd, hence liable to be cancelled / set aside

To set aside thef.; impugned tifansfer order being ultra virus

~ and for political reasons

Respectfully submitted that'-

1) The Appellant has got 27 years of service at his credit with
| unblemrshed service record, and is presently XEN Swabi for

the last 6/7 months:+. P

»
i

(Appellant)




&

2) The Appellant previously was 'XEN Mechanical Division

Peshawar, who on 29" October, 2011 was transferred to

Malakand Division. (Notification annexed).

3)  On 17-05-2012 i.e. after about 06 months and 18 days, he
was transferred as Deputy Director (Design) in office of
Chief Engineer (North). (Notification annexed).

4) Thereafter on 2_9-0_6?2012 i.e. after-about 01 month and 12
days, the Appellant was transferred as XEN Irrigation

Swabi. (Notification annexed).

5)  Now on 10% January, 2013 after 06 months and 11 days of
transfer to Swabi, the Appellant has again been transferred
and ordered to report to Chief Engineer (North) Irrigation
Department, without any reason, rhyme and fault on the

part of Appellant. (Notification annexed).

6) The Appellant has been made a rollmg stone and a -

| scapegoat and is being- harassed and humiliated on political

grounds and réasons.

'GROUNDS _FOR_SETTING ASIDE THE IMPUGNED TRANSFER
'ORDER NO SO (E)/Irr/477 DATED 10-01-2012

a) The impugned transfer order‘ is in violation of principle as
enshrined in the recent ]udgment of his lordship the Chief
Justice of Paklstan tiled.

“Anitha Turab Vs.. Federatlon of Pakistan vide
Constitutional Detition No 23/2012 widely circulated in all

the provinces.

. b) That ‘the inipugn‘éd tfahsfer order is purely on political
reasons and grou,qu:he‘nce has been issued with mala-fide

intentions and so ultra virus.




- h)

Ne

The Appellant is being regularly penalized, embarrassed

c)
~and harassed for the last one year as is evident from these
four transfers within a short pan of one year.

d) The irﬁpugned order is fanciful and perverse as the
Appellant could not ful_fiLl the illegitimate demands of some
political figure. - '

e) No cogent and reasonable ‘grounds given for such a transfer

' in hast. ‘ _ - N

f)  The .i'r.npugned ‘order is a blackmailing tactics to give
induction to the incoming XEN for fulfilling the desires and
v_vjshes of political authorities. \

g) The imlpugned order is corum-non-judice and is not based
on judicial principles.and is open to interference.

Any other grounds will be raised at the time of arguments
| with the permission of this tribunal

PRAYER:- |

For the _re_asons' stated above and in interest of

o justice_, ‘the Appeal be ‘accep'ted and impugned order be set

aside, so is to enable the Appellant to perform his duties whole

heartedly and with full dedication and dev -,.s; .

Appellant

| Through: .f ’ -
ZEB KHAN) |
' Advotate,

 Dated: -13" February, 2013 High Court, Peshawar
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA,

OR wit_h-held from this Honourable Court. -

- |dentified by

PESHAWAR

- Gul Tahir Jan
VERSUS

- Secretary Irrigation Department etc

AFFIDAVIT

|, Gul Tahir Jan, Executive Engineer Irrigation Divisen.-!l,
Swabi, do hereby solemnly affirm and declare that all the
contents of accompanying Appeal are true and correct to the

best of my knowledge and belief and nothing has been concealed

DEPONENT

’ OathCommissipner -
SYEDA SEEM
o Adayvotat
Migh CduryPeshawal_-

(ALAfAZEB KHAN)
Advocate .
High Court, Peshawar-
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA,
| PESHAWAR |

Gul Tahir Jan
VERSUS

‘Secretary Irrigation Department etc

Application for suspension of
- impugned transfer order

Respectfully submitted that:-

1) The above titled case is being filed today, whérein no date as

yet has been fixed.

2) The Appellant has got a good prima facie case and if the
impugned transfer order is not suspended, the Appellant

would suffer irreparable loss.

‘3) . The ba(ancé of cohvenien(;e also lies in favour of Apbéllant.

Hence, in interest of ju'stice, the impugned

transfer order be suspended till final dis of the instant case.

B - Appellant @7
Through: g

v

(A B KHAN)
- dvocate, A
Dated: - 3“‘ February, 2013 ~ High Court, Peshawar
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA,
PESHAWAR

~ Gul Tahir Jan
VERSUS

~ Secretary Irrigation Department etc

ADDRESSES OF THE PARTIES

APPELLANT
" Gul Tahir Jan, Executive'Engi'neer Ifrigation [Sivisdnrll, Swabi

- RESPONDENTS
1. Secretary Irrigation Department;, Khyber Pakhtunkhwa

- Peshawar o »

2. Chief Engineér (N0rth'i») Irrigation Department
Superintending Engineer ~ Headquarter North lIrrigation ~

- Department | ' o

4, ,' Superintending 'Engiheer' Headquarter South Irrigation

Department | |
. Superintending Engineer, Irrigation Circle, Swabi
6. Engineer Abdur Rehman Badshalgj)fglrrigation Swabi

’ . Appella‘bg(
Through: b —
B B KHAN)

' Advocate,
Dated: -13" February, 2013 High Court, Peshawar




lRRl(u\ F'TON DLPARTMENT

© " No. SO[E

\ARR:/4-9/77: The combeieni authority

poséings/lronsfers of lhe following offlcers - Of

:mmcd:oic offeci in the public mleresi - i

]
r\ome of the

+

" GOVE RNMENT OF l\ilYBER PAKHT JNKIIWA ' ,

L . 1

A S ..
Dated'Peshawar 29" Oct. 2011
s : ‘ ] l: N

s'blé‘éséd to' 6pproife the

mgohon Depcrimeni ‘with

e t
.l

From T
o ch=r

LA Gultar Jon

Lieculive Engineer
{35-18)

AT, (;hu1om Ishoq

Assistani Engineer
{35-17)

5 J Secref'éry to'Gov
: . lmigat

l‘ <_‘j i_ No &.Date as obove |
I

- . PR

' lCopy O/the above is forwarded io:-

- The /\CAcounionl General, ‘Khyber Pokhtdhkhw

- The Chief- Engineer (North}, Khyber Pokhtunkh
The Chief Engineer { {South),

The Director General, Small

The Supenntend:ng Engineer
The Supcnnlendmg Enguneer
The Officers concerned.

_ PS o Minisier for lmigation, f\
. ! 10-PS io Secretary to Govl. of
. I't-Masler File. L
r \/1“7 Pefsonal Files of the Offlcers B

Mardan Imgoh

9.@\"9‘.‘-”‘?"’“"“

Khyber Pokhiunkhv\

SLCTION

ﬁs&amm._ SN
Advorai:

{‘e‘?.'!: f et

To ! Remarks
XEN, Mechanical XEN, Molakand Imigation  Vice No. 2
Division, Peshowor ] Division, Molokond :
| XEN (OPS) : XEN Mechomcol DMSlOn Vice No. |
Malakand iIrrigation Peshowor ‘
Division, Malokand ' R : :
, g . _— ‘J

hyber Pdkhluhkhw '

< Mi

t. of Khyber Pokhiunkhwo
on Depcriment '

Darms. Irr;golnon Dleportmeni Peshowor
The Oireclor General, FDRD, Khyber Pakhtunkhwa. -

(H/Q), North trngl

cmon Depor’rmeni

on CII’C!G ‘Mardan,

a, L

a. lmigaiion Department.
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IRRIGATIONIDEPARTMENT " ¥

.'.- ;’_.:’ o

O NOTICATION .. °

T R b he
: "‘f'flli',‘)_'.“"-or.cler T ':{'*

i No. 'SO(EV/IRR:/4-9/77::. The - 'compefe)

- poslings/lransters of the following "?fficf'e“rs

Qhlrigation:Deparmentwith immediate:. .. Rz

b elfect . ’ - ) SR

S P e b L ! £t
3. | Namc of the OHicer ’

I (- ET - Remarks |. i

el R T R TR T Hap
or: ‘Executive ngineer °, | Vice: K &'ﬁf
5/0* EMglcléond"'-_-.".i:lrrigqtion N02 o =7
iDivision.iMalakang .+ | - ‘

f I | Engr: Hayat-ud-Din'

e Nty e T
2 1 Engr: Gul Ter Jan I XEN, -"-Moalakand: -Deputy

S e e ] s P B
+ Director | Vice No. : :

T_"ﬁ'
al 1
L |

SEMPE RS U B .1 | igation Division;: ADesign}+ 070 v; Chief | 1 -
e NS Malakand - 1 | Engineer.(North) .© | _— . 3
i P ’ . : - . sS85
1 oy o, e P A o .
3 . T ]
§ . Lo .- “Secrefary Imigation 3’

TEndst: No. & Date as above

araa D wins

o ) ' _ ) - ) i
_iCopyis forwarded to- - L A o , g{r
I- The Accountent General, Knyber Pakhtunkhwa, Peshawar. e Teed
2+ The Chict Engineer {North), Khyber'F’-gkhtun'inWO.‘,,lr'rigoiion-Deporimeni. ‘ bl
3 The Chiel Engineer {Soulh}, Khybar quh.l'unlkhwo; Irrigalion Department. . 25‘««
The Superiniending: Engineer (H/Q), North, Iirigation Depariment. * . i 15
the Superiniending Engineef'(H/Q).‘Squth, fMgation Departient: . , - e
S Ihe Supcrintending Engineer, -',M,ordqxjif;lgr_igqxiion}(.:i(glje;r,l.\{'to;dcr;.'3 R 3
i - 1. /- The Dislrici Accounts Officer, .Molokdndf'o}'[)crgoi‘."-1:'f"t"' o
S HRA i 8 Yhe Officers concerned, - - I I :
: PS to rminister for Imgation, Khyber Rakhiunkhwasw 3
PS Min.Iigotion X?/1-1/2012/89-daled:14:5.201 2, - ,’”;;E
- ©10-PS Ho Searelary 1o Gov!.:or.Khybgr:Pokthq!{hwc.-imgoﬁanoeponmehr. ; ]
i C L -Maosiorn Hie. . ' o : .o - o R
12-Pesonat Hes of the Officers - e S " ' ¢
/,/7, ersonal Hes of the Officers. ‘ ! : ,

.
(e
4
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% Dated Peéh?war 26" junc, 201?.::1 Y

[
‘l

|
N
N
i

NO'HHCAT\ON

NG, SOEMRRY A-9LL: L sent ‘jaon ’th',e‘ p,rococdmo of Engr: Khizar H

e fo 3.
on Fx- Pakistan \ec}vcl;",, Ine qqn':,qe“.e § J’I"\Oﬂ:\\/
1 [ER b ‘;‘:: [ i

f H
-

,1

is p\eoa,d 1o posi Agr Gul Tar JG

De puhy Direcior, _(’ l.‘cigr‘) oﬁlce oflthe Chle Engmeer \Noﬂh)

-(
i

i
by
H
i
|

‘lOﬂD

lG’o‘vT of Khyber Pakhiiunkhwa
p 1gngomon Depariment
N

\

gt NO ¢ Dale __ R R i

C opy 7 of ﬂn,. 1\)0\/0“15 fo'r:\}vo_
\ Il‘ J b 5 . 1
lh\ AC (*oumal.i C'] .].‘ ‘ PoKhTunkhwc Pe shcawu

v
[

The Chicl t ngl‘mul‘l Lt\orth "‘KhyBerPokmuh‘khwa hwgohon Department.
Tne Chief ngmc‘m (SOd’fh) Kh\y O'lPokhmnkhwo lrmca.on Deporfment.

pAWR

he 5uponmoriJen‘ Lngmeer i Q) \Norih &§Sou‘fh)
The Uponmcrdcm Engmeer,l "eshoworlmgo’ﬂon Clrde ’Df‘sno\vor
The 5upuimc*r\dc,"\\ Lngmeu "bWC\b1 irngch@n Cnrclc J\uon.
The Distric Ac oumc Oﬁlcel ‘Swob1 o .:a :
The Ofitce oncomoo, . ll "-:i"
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ppp— . . I —_ - —
By [T ey N PV N S S P .

(‘.0\/ CRNMENT OF MlYBLR pm\u PUNKHWA
LRRIGATloN DEPARTMLN r

NOTIFICATION

" No. SO(E)/IRR-/4-9/77' ~The compctom‘ QLIJthorn‘y plooscd lo  order
‘ 'poshngs/’rronsfers of the foliowing off;cers of Imgo’non Depcr’rmen’r w11h immediate
effoct:- | T AR
-":-T\J-c'zwlmr‘a_éh_éfthe Officer I ;,Frorﬁ SRPENE BN ~To
Engr Gul’ror Jan, | Executive  Engineer, [Report -~ to - Chief
Executive Engineer | Swabi | ‘%Irrigoﬂon Engineer - (North)
(BS-18) ' Division-ll, Swabi " | Irrigation Department
Engr: Abdur  Rehmon | Deputy Director | Executive.  Engineer,
Badshah, i Execulive | (Design) offlcc of the | Swabi Irrigycthion
Engineor (BS-18) Chief 'anmcm Division-ll; Swabi.” Vice
(SouTh) rigation - | No. 01 e

Secrelary lrigation

Endst: No. 8 ‘Dcté as above

Copy is torwarded lo:-

1- The Accountdnt Generdl, Khyber Pakhtunkhwa, Peshawar.

The Chief Engineer (North), Inrigafion Department.”

The Chief Engineer (Soulh), rigation Department.. .

- The Superiniending Engineer (H/Q). North, Irrigation DGp@ttmom
. The Superintending Engineer {H/Q), Soulh Imgollon Bepariment.
5~ The Superintending Engineer, Swabi imgohon Ct_rcle Swobl

The District Accounts Officer, Swabi ;, SO ,."f, e
8- The Officers concemed. | ey R
9- PS to Minister for irrigation, Khyber Pokh’fu 1khwo w/r ]‘o hls le’n‘er dated
11.06.2012 SETIRP

10-PS to Secre’rory o Govt. of Khybor Pokhwnkhwc !mgohon Department.
11-Master File.

. 12-Personal Files of the thcers.ﬂ

: !,- S lsoi Kh
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Lipe

/ , A :’.;l he Chter Mmlstcr
o SRR i Khyber Pakhtunkhwa '
S s "*;i ‘Peshawar.”
Respectfully submitted that:- : ' ‘ e ';’f? .
) The appellant prescntly is serving as X E N Swabl Irrlgatlon Department for the
' last 6/7 months. - ‘ SRR

ii)ﬁ Previously the appellant was X.ENN- Mechamcal Dwrsron Peshawar who on

29-10-20 1T was transferred as X.E. N Imgataon Malakand drvrsxon
| (Notifi catlon Attached) . ; : .
ii1) On 17-05-2012 i.c after about 6 months and 18 days he was transferred as Deputy
dlrcctor (Design) in the office of chlef en;,meer (North)
(Not:ﬁcatron Attached)
iv) Tht,reaﬁer on 29 06-20 12 i.e after about 1 .month & 12 days the appellant with
- Malafide mtentron & ulterior Motrves was transferred as X. E N irrigation Swabi
Division-II ' ' ;
l
(Notrﬁcatlon Attached)

v).  Now on 10 01-20]3 1.e after about 6 months & 11 days the aopellant has again
been transferred and ordered to report to chlef eng,meer (North) irrigation
department ' Y

- (Noetification Attached)
vi)  The anpellant has bcen made a g stone & becn made a scapcg,oat Just on
E . pohtlcal (xrounds and motivation with no fault on the part ot apnellant
- Grounds for setting aside the impugs. ed trnnsfer order vnde notlf' cation No.
. I K . -.‘ . l' . .
SO(E]/]RRM?? dated 10-01-2013. o .' 2 - ;f' '.’, B
'.a) . That the 1mpugned tmnsfer is on pol:tu.al grounds & polmcal reasons so 1s with
- Malafide intentions hence untenable in law '
A S . . ,
- b) That the appellant is being regularly penahzed for the last one ycar for no fau! t on-

‘ his part as wrthm a short spane of one year, he has beer transfcrred 4 times wit
‘Malafide i intentions & for political reason. ¥ o

c) lhermpug,ned order is-perverse and IS lanellul ' i o
No valrd and cogent rcasons given for such transfer to the ofﬁce of chref engineer.

hlj’Rcspcct of . ' . ‘;:‘.,'

9

DEPARTMENTAL‘ APPEAL "
THROUGH PROPER CHANNEL

! . 2-; ;""i'.'
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~€) This is the fourth transfer of the appcllant and true 'facts have been supprcsscd

rd :
: i fel . l '
and have not been dlscloscd ' i P
1 y ’ L.

f)  -The lmpubned transter of appcllant admuu.dly is tor polmcal reasons as. the ”

appellant cannot fulfill the polmcal whlms Wtshes and desnres of a political -

‘ “ .

s am
DR

personality. p _ : w':f-

.
g

. 4 I

‘.. 4, ':‘. ""’.l u

g) - The impugned transfer order is Corum non Judlce and is not based on ]udlClal

principals and so in open to mterference E . ;"~; "':; o 3 .

- 3 h) N - The appellant has"been made a scapeg,oat and $0 the order is" arbttrary in nature

- - . | and agamst the norms of natural JuSthC 8) rules & la

S . f
Ll - : T,
. ! / . . " 41'. . -’:3:; .
! 1 !- '{I-: )
' b Bt v ~
: : et
+ PR ‘, fl

'..’ur a

For the above stated rcasons & in mleresl ol jubuce, lhe appeal bc accepled & the

1mpug,ned order be set aside and. thq appellant be permmed to serve the
department whole heartedly. ~ R R

: .
‘. : .
[ f .
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Date: 25-01-2013 o
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GOVERNMENT OF KHYBER PAKHTUNKHWA .
ESTABLISHMENT DEPARTMENT
(LITIGATION SECTION) . .
.’?;i"."‘i R i ~l NO.SO(th)E&ADM-?2'1/2012
' ;.1 Dated Peshawar the 19:11.2012
l, I B R . T
I - l 11 >
N
1. The Senior Member, Board o§ Revenue,
’ Khyber Pakhtunknwa iPeshav}va!r. '
. o gl
2. All the Admmustratlve Secretanes to
Government of Khyben.Pakhtunkhwa,
Peshawar. IR
.. l! :f b . . )
SUBJECT: CONSTITUTION .PETITION NO.23 OF 2012 OUT OF SUO MOTO
) CASE NO.3/20112 (PETITION: BY MS. ANITA TURAB FOR
PROTECTION OF CIVIE SERVANTS REGISTERED UNDER
ARTICLE - 184(3) ' OF "THE® CON'STITUTION OF ISI_.AN]IC
a ) REPUBL!C OF PAKISTAN 1873).
Dear Sir, ' . rit .! S’ .

l am drrected to your klnd attentio

! .
insf n.natlon & compilance please |’ ' . l

!

- Being court matter may! please' e treate

- o emevew—
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‘ /C N to the subject noted above
W o T u.-ua,u herewith copy of i ie‘ti r. No 'Const.P.:23/2012-$CJ alongwith self-
expfanatory ‘judgment dated 1%11 2012 o]f the au

gust Court received from
Assistant Registrar (IMP) For Relglstrar Supreme Cour

t of Pakistan

. Islamabad for

=d as Most Urgent.

Yours faithfully,

A

Section officer (Litigation)

itional Secretary (Judicial), E&AD.

/

|. Section officer (Litigatioi)
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. Fax:9220406 REGISTERED | -
: - * No. Const.P. 232012~ SCJ
- SUPREME COURT OoF PAK}.STAW
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z Islamabad dated 3“\ Novcmbcr 2012.

From- Pt . ‘
' The Registrar, 4 T ;; ' psl_C.S Kh‘;ber Pakhtunkhwad ) :

* Supréme Court of ’alustgn o ‘ Diary No. — w );.

Islamabad. i + e '05'0 Ny = e

To : . S . 4
1 The Chief Secretary, RN Jud) E&AD , ¥

e Government of Punjab, CEd N g?adr;' iicy! %’g gﬂﬁ ’
Lahore. PR I ‘| Dste. -L e : 1

. “

2. The Chief Sccrcfar

Gov ent of Smdh
Tachi.

l
i
i
i
i
3
1t
1
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1

el
The Chief SCCrctary, N . L |
Government of Khyber Pakhtunl(hawaz ¢ PS o, Chics B hcretary I
T Gov’ o (\..,bor khlunkhwa | .

: * Peshawar. RSN
Py 5/0ﬂ/\|7 AR A0
4, The Chief Secretary, oo f:, o
Government of Bal'uchistan,‘ ]
: - etta. S '
- Quetta, ' l i SR
'

Subject: coms*rrrU'noN ' PETITION ' NO. 23 | of 0012 = \;\Q\ B
’ | Qut.of -tk . AN it
2 C SUO MOTO CASE NO. 3/2012 , \ . ;
w . . ' i ~: : |t . 1
(PETITION BY MS. L&NI’I‘A FURAB.FOR PROTECTION OF CIVIL - Q b
-SERVARTS REGISTERED UNDER ARTICLE 184{3) OF THE :
CONSTITUTION OF{ISLAMIC REPUBLIC OF SAKIGTAY 1373}, :
T .
. i ‘5; R L
Decar Sir, P S :
. In continuation of th:s Courts letter No. Const.P. 11 &

23/2012-SCJ dated 30.04.2012, 1 a.m d*rectc‘d tc encluse herewith a

certified copy of the Judgment of ths Court datnd 12.11 0
of the above cited constitution petmon in thc

chsposmg
:tcrms stated therein, lor . !

immediate compliance. e ‘

l
3!
t
¢

N
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i .
-1 am further '*v'ectcc to say that the direcdons of this
. - . Hondle Court contained in -.m,

enciosed Juu gment be circuiated among
. . i
all the Provincial Secretarics/Head of ‘the, Dcp«u tmenis under inturadon
to this Court immediatety. R i "
. . ! B i ! . .
o ‘. K 4 ~.
. . 1 ' N R N
REEEAES B
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o . ' 7 H . il, [
oo / S " : ¢ 1T 1 Yours fa.:th us.y,
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Mr. justxce.lfnkhar ‘\/Iuhan‘u‘nad
Mr. Justice. Iawad S. Khawaja_

‘ - e
CL N THE SUPREME COURT OF PAKISTAN- .
(Otx"mnl}'uusdmuon)l,_ : '| i Y - )
b ', {oE /
X 1 B
PRESENTS: . |

Mr. ]’ushce{Khnle Axxf Hussam
| ‘I? " }. .
S !‘s Sl
Constitution Petition No, 23/2012 3 | f b
(Petiion by Ms. -Anita Turab. for- 1 : { i ’
protection of Civil Servants), : M E
AND , l i {i ‘l ; . »
. Const. Petition No. 11/2019, PR B L
(Syed Mahmnod Akhtar quw Vs Federauou of Paklsta ete)
. AND . ' il .. . ‘ " L
Cll Or iginal Petition No. 2 3 24 &: 27 of 2012 in Const.
201 . k q {;- E‘..
X \b) u.l Mahmood Akhtar Nagvi vs Ghu!aanmdcr]amuh etc)
AND . . ‘ll ;,t‘i- ! il
H.R._C.No.14427-P/2012. | | tiﬂ 31 RNl i
(Applicotion of Rai Manzoor Nasif) T,;' N Y 0"
AND - ‘ iﬁi' A A
§ '

CivAs Nog. 1575, 1611 1792, 197—1( 231 K

. 232-K of 2012
AND

z

* Crl. Mise. Applization No. ‘87/‘2012 in G, Q.P. 24/2012 in

© Coust. P11 /2012,

Far the Petitioner (s)

T Aamicus Cun:\L

' For Govt. of Sindh;

For Gov-t. of KPK:
) FFor Govt. of Balochistan:
For Govt. of Punjab:
Pawol Hewing 1

]

i :
Jawwad S Khawaja, [[.- Many ccnhmt§ before

Ms. Anita Turab, in person,
Syed. Mahmood Akhh{ Nag

I-’auzo A 1\;1unan Sr. “\SC
Mr. Abdul F;.teh Mahk A C
Mr. Adnan Kanm, AAG,
Mr. Ali Sher }akhram AIG
Mr. Maqsood Ahmed DSP

1
Syed Arshad Hussam Shah,

Mr, Azam Khattak  AAG,

x' ')' ‘ |.

M. j-\wadH ssan; 'AAG
i v ‘.

8. 10. 2012
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il servants be “Stopped, Secondly,

AL One 1732012 wc had

2373012 cle ' P
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it viticer gut of wey e

leadd i tifnalice mulwnrq)lwn - ae /.’cljw lugher ;;oJL. mcu Oj upcu

S ‘\IJ e noi fall an casy pre

ayisan i a:(;."d:fug good of gthers”

of liithiering the welfare of the pcoplc of Pakxstan, ar hculate the

itk sy that principles pertaining

government are ete

.»'
| :

uw!y 4Pty these universal and

.. | |
H cy .
‘l I
ase seeking elaboxaholn of consntunonal and le

to the working of civil servants, we rleaffirm

puble: interest ¢

bewst siressed by us in cases decidec earlier,
: ::

15 that Suo Moto Case No 3

adcasts on diffey ent TV charmels on 25 2 '7012

2, The background to this matter

e thi basis of bxo

|
* Syeda, \\/nlucl... ‘»th ‘& cand‘clate of the Paklstan'
ta m'éo Muhanunad Khan) w

Maote:

“in BS-19, pnsc“tlv voor kmv m tbe Mlmstly of, I'xte 101 fil

@ was concluded vide o1de1 dated 123 2012 M

e s oresaid

ulduwl on 1"32012 to -be register

Constitation. [t iy this petition which i3

& The prievance of (e pcuuonu set out [m hu pchhm [
- i .'|
Fustly, she seeks that the standing of 'the civil se1v1ce be 1est01ed as

and ot the service of any lransient govemmcnt To achlever

1 is that unhlwful political interference i in the mdeuendent and leglm

the peh’ﬁoncr‘seek's _corr
| | 'K

to 1u1e based management pxac
: ~-i

rules: and pr ecedents of

measures to revert the ciyi] service

with lhe letter 'md $pirit of applicable laws,

r['xected the Secmtaly .Estqbl

Covernment of Pchisl'an, the Chief Semetmes of the f0u1 P
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amabad Camt 2k Territory to suoxmt then’

rovin
Cuminy ssioner, [s] commu
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I ' N
same 'princﬁples. The

{
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*hese etemal p1mc1ples 'which have also
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¢ must mdeed be impler
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Const, py. 23/2012 cie
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the saicl order il civil se

vxlsr

Tvangs who nrt f )nw‘ zal tmms Hoe fage

l
llél:'d)hlp i the form of xmmndx

(OQD) even before the comp

transfers, » Posting.:

es'dmgs a_.e taken in v101ahon of tha '1w, }‘ules'

50U bmj [‘L‘ed.'
he1 a:.-vs the !

!Lmu(‘s
For nrion Claoric of pogrs /u Jiace” and ih.lt [njo ctml .,c;'uant '"ho:dc! bc posh {r5 OSD
Jor Pitrposes o_/ Prrkdise o/ojhcuu who are umumzfed or who a?e Jwt susceptzble to Pecsiures.” .
The Committer further .Ocommends d‘mt [a} cwzl scrfmnt should bc plac,d umlélr_ ;
Sisptnsion only by ihe competen ¢ aunnl‘y a fier uufmaon of dzsr:lplznary pro. o

dings,
m.u:.’t..,O[ﬁccrs taken o dqmm.’lml/barmwcd fm/ othu t{crs of the govu‘nmc;zf shou, s nm'ry .
e reguisiye EXperience s g g .mm[ 'y Jor 5pcczﬁc fiilrs,” .ésc‘cm cﬁng to the pchhonei L yof. .
the Com nii‘ter—:'s r‘eco‘vummiauom ruc a;x" -

ddy covercd i y cxmtmy Inw Tules and

“ -4 - .
regulations, Pariculary in mattela xelat‘mg to tcnure !hppomtment nans[e rnci

po::l‘i:‘lg of c:’yib :;mvah‘l Thcu, 15 no dxu;iule or, contcnnon ‘:l hat such 1ecom.menq twns

1 mnted w:th Im:ned;axe effect as a necessaxy concomm ! to

conumndahons JMmade - by the Comnuttee require

i S
legislation or ruje maling wju'rh, nr*cevlr‘anly wjll,'nccd to be umlczlaken b)' the,
P
legislature 5 and/or the competontmle makmg authouty and not’ by th" Comt

6. The Petitioner beuw a civi] sexv'lm hexself has I

i mu:cs;lcnal stal‘u.» of the c;v.ll sm

equesiec{ xevxval of

- --u.._.-.

vice as an msl‘igution fud
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:excessive }3011nc
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1
v
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4 vy .

‘thus wxfheled «he sem‘cg is grovying inefficient and

-me1y of the State mzmdated

to em‘mce good
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The pctmon has been held mm{\tamablc bccmse the sit.ua!ion pom'ayed“dc-fs

- - A T R ..,?

.u;e a quesnon of pubhc nnportance ' with 1eference to the enfovcement of fur\damemalz

“f . ""‘

“~

i -hts In our cow..u\uuonal sclu.me of govemance, thc:imgortar\cc of such a c.nl

-~ L - - A.(.‘

uvxu., wlnch is law- abxdmg and 1tsel.f legally pxotected,tcannot be‘ovex emphasx wed.

'\.nnd govcrmmcc this Cowrt has 1ecently obsexved “is la gely dcpcndcnt upon {an]

., vl

wnnlv homst and strong burcaucracy [The] sz! semce 1s the back bonc of our
an-uuslmuon. per Chaudhry i]az Ahmad } in Tanq Azlz-ud dm s'case (2010 SCHMR

1
1 |

}301) Addmon'\lly, the fundamental nghts of.cxv:l sewants, inter alm, under Artm-s g,
i H
n B
14-and 18 of the Constitution are also aspects‘ansmg in this Constltuhou Pchbor
: " " M ti

znlomcmml of fundamental rights is; pnmanly thL 1e.,ponssbxhty of the Exccuhve

'F"._:.
Al

tranch of the State and civil servants conshtute thahessennal component of the
. . IS ] ’ |I .
\:'..\'cc_utive who operate the execut‘wc machmery. A duty is thus cast botl\ on the civil
: R : B
service and on the political cxccuhvc to ensure the cffectweness (1.'11‘ all respects) of the

N . o
: B . ]
W

cvil scrvite i o i

.t .- A.

8 It.is not in contention that civil sewants are pubhc servants, and are, ;hc:cfore,

o g
~ ¢

‘meant to take decisions oniy in accordance w1th law m the public mterest In their

L “rity as odvisors in c‘a*:s:o“\ making or as adrm. shmoxs an o.e-:fc 'e:s of Jav, they

with the Cou.,htut-on and lavw. chce t}xey are not obhged to be serv;le or unthmkmgly .

l
.,ubmlssxvc to lh«. pohucwl cxcmhvc One of thou pnme duhes is 10 give advice in the

— e = -

best pubhc mtexcsl and to adrmmstler the. law u'npamally bcmg incharge of the

nw.hmc: y of the State. ln tlus mgard the addrcss made by QuaxdqlAzam Molwnmad
B ; )

,t» .

Al ]uunh to the members of the cwxl servxce at Peshawar on 14""Apnl 1948 is most
l

relevant. Quau:l i-Azam m..txucted them not to be ”mﬂuenccd by anypolitical pressure, bj

el po!ilicul purty or mdzwdual pohhcwn " Wlulc urgmg them to lo yally and faithfully,
- 'ﬁ ! 1

serve, winchwer goverrunent came to powel “in the ordmary constitutional course”, he

i :

w1~o xemm((ed them - of the need for “fearlessty, mamtmmng {th i7} high - reputation,

. ]# e
: li R
pies tl&c, hanom and the m!cgnly of [lhcar service.” Nohng that pressurizing civil servants

i
W, cveh in thosc em'ly days, “a ver 0 Jommon /ault‘of pohtlcums" he wamed politicians
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harrible disease...” Uldmately,| he urgcd both pohncmns and c1v1l sexvants to

.. see Ty
I
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“mu!ur::l’ru-x.d }Hu:u-} ownt ::phcrc of duty artd rie: ]mtszb:lll“ cmd act, wtth others harmomously

. [ i
' mm’ in complete cooperation.” Yet bemg ruIly Jware that 1eil hfe was never ideal, he
Ke : [ ";:,- '! L l” P

] i w, :
[omwamcd lhe civil sewants that you may cve {be put to houble not becausc yout are

-a

C
,

: domg anything zu:ong but becnuse you nre domg nght xSaf* 'zﬁces mve to bc nmdc m1" I appeal

.

KL Lo _/au rfnecd be, 'to comefmwa;c

Jmmh Speeches as Go

Cee -de_lical'ions, Lahore':zoon,)‘,

9.

bcgweﬁn the uv11 servxce ar\d th

De: ) bnnch of governmeit, env.saged n the C:»r stﬂuhon Equally 50, xhese le\Clples '

l
.,hould nform the ;udxcamle s interpretatior )fAthe articles of the Constitufion and

i i .
! b

ex Jegal provisions which 1elate to the employmmt of pcrsons T’w the service of Pakistan.
. I

A W(, :mffum that whﬂe CJ.Vll servants do have a; dury to fo ow the pohcy guxdehnes

m'_ anclAcumchon:: of the polil-ical cyecuuve yet because of Article 5 of the Consut-uhon,
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JLlM hke other citizens, their fommost ddty 1< obcdlencc to the Constttutzon and thelaw’f, '
l .

s ot

not unthmkmg obedxence to all
——

__(ugh‘t o wlong) 1ssuizig from the political
i | '

° c_zic'g:';n}vﬁv_.cl._ In this context, Rule 5(10) of the Rules, of Busin=ss 1973 framed by the

Federal Goverriment in aiccord Wi

eyarmnea ”thn thc Secretmy SL | the latter may accept the
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may over

“the d(_czston aof the A/'uu-:ter anr" tmplement!
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g

Icus rm of the Mnustu l? manifesth rmmw ‘and zulll cause vross in

) In'ca.;e, ‘Iwwa}er =t1e Secretary Seels that the

iustice or undue hardship

he may state his reasons and re-sibidit the cnse to the Muustcr If ih
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2 Mmz.sfex stll adhercs to ) '
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his earlier decision and the matter is impor trmt cnougl , the Sccretanj shall 1equcs£ ti:e Mlmstcr
S : S I ‘

to refer the case to the Prime Minister and the Muus[cr slmh Jo wfe' thr’ case fm mders of the

Prime Mindster, If the case is.not refe|ned to the P; m:e Mmt tcr the Sccrcfary shall subimt it

. ,-,4.'

divectly fo the Prime Minister with ob: mlmllmu nf the thrlvr in-C
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xmplemenla tion of policy or direch\res, in’ 'somé cases may be re

hm‘frc.“ ‘In other i~.-'01‘d$,
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vm..\ng the law- relating to apoomtment md terms and conchlnons of service of u\’ll

seivants which ave man.i.festly wrong and are hkely to cause glo i.ujusl‘i;:e or undue

'l b

har Ll»h‘p should be Lonmdeled 1mprutant enough for the purpose of Rule 5(10) me.
i | ‘
o s worth uolmg' that the Comutua.ons of 1956 and 1962 conhmed chapters

outiing ceviain bafcgundo for lhn civil sewxcn I1 lhe 1973 Conshtutxon, the { framers
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" - . o U RN
omiitedd a similar chapter from "‘e constitution and shifted | the onus to ordinary
5 s : L
legislation. The Law Minister at ‘the time,- who was ste'gnng the Consmut n Bill
. | 2t A . '

informed the Constituent Assembly that in the past conahtunonal plOtBChOH for civil
! ‘ - i o :

i
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i

|
those' who servcd camc Sfromt! oufslde and they Y necded
a ' l

Howevnr, smce now fh:s country [was} beinyg ruu by

thie tenders of the people” such protv‘ 1om wcxe no more deemed necessaiy 'Ihe purpose
: . .. |. |

& -

MRS ~:*.1s had been granted “becaiws

n

these pirotections in 1cspz.ct ofseruxce

of this change, thereforc, was to ”'fbreak} (.wa y ﬁom the past coIomal tmdltwns and to
" . . . ,'l . N
emphasize the pou t that civil s AV'mts wele no'c enh 1cd to 'fn'ny super‘_ior or highev'

. - n

stalis” compared o other cilizens. Another réaéon the La’w Mir istel gave was that the

I

“Consiitulion s th basic documcn. promdmg the ﬁxndalnentals un'i thls

mafter ww not so

,

fundaimental as to be pmwdad in the C shtuhou (Palhamcntary Debates, 31St chcn.bm,

« . i

5T dnd 19% Febroas 'y, 1973). Tt wias tl*ex»fo decided that, a s*ated in Al‘jl ¢les 240,
! “

' bk .
i Lk R

2&‘; i and 242 of the Constitution, the mattm would be dealt with through stal'utt‘s Such

i
‘.‘ 4 - !

i
i

C1v11 Sewanls Act 1973 It may be

statutes were subsequently passed and mclude the
N - . :(

i
0 !
I - . ; - i .
emphasized that whatever else the intent behmd these changes may have been, i could

N

nol lmve been meant to subjugate of cxul sewants 'to cons antly changing political
e ; x | s . o

‘,. B 1 3
¥

unyn:ral‘x\'es. The intent of the Cons 'it'ution canhot b}.xt‘;be a fullex" realization of ihe goal

- . - R [ R P

sel out in the speech of the count-ry"s 'fom1clmg-f'ather ouol'ted‘earlier: ‘ /L..zlus! Y,

| ‘ "
m:uu mmmg [the] high veputation, pre st1ge hauaur and thelmtegnly of[thc cxml} ser‘uue

1. It was in this spirit, Le. plO\Jldn’lg meanmgful le;,wl guzn antpes to cml ser vants

e

. ; R .; : 2' i '
and clo:Lng away with arbitrariness th"t Palhament enacted sta’mtes such as Ule Civil

S {1
.. ' \':' LR B
r.| R , N

Seyvants Act, 1973 The very object of tlu.- shtute is tc; 1egally 'egulate thL nppomlmeut

: 1
of pursons lo, ond the terms and Loudxtwns af service of;': rsons m, fhe sermcc of}’nk:;tnn
X N : l ; " .
(Proainble). The rule of law is thc k by 1dea' reflected-m'the wholc scl_1eme of the statute.

!

Fivg impressiow is textually reinforced by tiwe c*<p: [303 :,hpuldlnon lel appoint mv-ul oI
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. T vl sgrvants sali be made only i the presarrbcd nimmer" (S' 5)4 that the terms ang
, . s . R S
K T condmons shall be ondy such as are * provzded n [thc] Act cmd the1 . les (5. 3(1)} and not
o be “varied to pis dzsaclvantage” [S. 3(2)] and {hat p‘omonons shajl '\:\ly be made on the
< ”‘ . 'ill .
" 7 +
i
basis of Objective crm a such ag merxt” {s: 9(2)(a)] and ".c,':')rily-cum-ﬁ(:zcss”.[s.
. Ly 163
N N ]
0, I | o
9(2)(0)}. . BN T
: ) SIS B
] vl
12 This Comi ina number of pxecedems has, mterpreted and emphasized these

{
very pnncxplcs, some of quch need to be 1e1ter.1ted ar t}us pomu Felore that, howevey,
it -
we may
SUB. .
| . LA .

note the precep: and rule of pubhc trust wl‘uch forr
: thc’law4 Thig

i rms the be 1$is of this area of
... . '
l

R .I ’
court has chcatcafy obsezved that ',unctwnanes offh.. State are fiducinyiy 2s
. "I . '1

o/ thc pcaple and ultimafel, ly :cspans:b!cito the paoplc who are their PRY paters” [Syed Yousaf
Deér Raza Gillap; V. Assistan( legistrar, (PLD 2012 SC 466) a.ffx:mmg! Muhanumad Yasin v, ' "
and Federation of Pakistan]. Most leccnt‘y, Ln thé cas'e ";elanng to cuy nationality of
exp ‘ Parlia.mcn_tm'ian, we have 1e:temted’ ‘

that * ;zll sfale aufhanfy 1§ :'n‘ the
Ast

“ature of @ “sacreq
trust’ and (s bcarms shaula‘ fhcycjom

be seen as Ji duc'mrws” (Mehm!ood Akhtar Nagvi v,
mfi . Federation o[ Pakistan, Coxvt P 5/2012) One 0‘ 'thfe 1mphcahon
v

3f this concept,
lnghhghted in the cage'

!
law con >1dered bexow
] - y

1s that the meuter
appou‘:hmn! pos

of tenure, ‘

. |

ting, trnn:;fcr and pxomohon of ..1'rxl ..ex vants ca]nno be dealt with in ‘
. | v ;

1 1( m m accoad

| an arbjtr'ary manner; it can only be sus‘mned whq,

M with the law, ©
|
. Moreover, thu. Use of the wo.ds ‘in tll1e uubhc J.ntt rest m such matters ;.ce pot fatuous” |
:'.AE . Co e ] n., |
i T Ol nomtloss but empha.,zsc the hducnary nnture of mdcx., re!atmg to t: ‘hure, posﬁng
. '] - 8 ' l, i ‘ .
- ete. Thus g Proposed dezision ‘which devxatcs fmm the accepted or rvlnbased nopm:
‘_ K . N / . N o .
’ without Proper justification, can be h'-.lod on lho louchslonc (?)l' & nenifest public
. .'i ! , l came .’
interest, B '? T f
lr R I . ' .
: L !
. te, ERUTITI Qppaintoney, Promotion - Jnngd, ]mulmb/lr:msku‘ e ol utngg
- ton . ’
W f : .
B o, i [ e - ..
importance in the civil service. I these are made on ment in acco dance 3 rith definite
. N -
i , ; -
. b
rules, m..uuchons cte., the same will rzghtly be conmdeled and treated A% part of the
| : . i ! e
terms ang conditions of seryjpe of a civil oexv*nt! If however m]es and instructiong
: .x. ©4 l. . -
i
. ) o are duvigtod lramand ay A resuit meril ju dl'lcoun; u.l onfnccounl of f.'nvm itinm, sifarish
or tonsidur'

ations gther than merit, jt vhould be evxdent thc cxvxI ser
Lt .. . i { E -

. & R
. mc{cpendent or efficient, It is - “essary once: agam to halrk back to

AN g
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vice will not remain
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sl V5. 23)’3012 el R
sup eut in the speech of
ol Finzrat All, may Allai
v \\\ ant lo nou that {ho pm\caph'
Coratitution and are also er\_cod
Civii Servants {(Appoiniment, Promotio

u nd or

service  matters coming  up Helore 'Sex‘v:ce .Tribuna!s and ,thl.,

prolems

: 1
Wv are awane that matlers reluting, an\llC dc. c.mnut be put in i slrait-

B T ek

Y-S g

K : . . 8

.l N i

Quaid-i-Azam and the ctcmal wisdom reflected in the Epist!é
I .

e

be pln,a;n.d with h\m, cncd al the start of this epinion. it is also

- 1
v

of yood govumncc are '\lw.xdy envisioned in the

ed| in statutes such as the C1v11 Servants Act, 1973, the
. l - v-; T

) i
n & Transfez) Rules, 1973 and othex rules made
""" . ! " !

the aforesaid Act and in r&,gul'mon.. ar\d «ins h'uchons

given in the Civil
: t .

Fsteiishment Code: (leacode) it is, however, appaxent trom preccdcm and civil

e

Court that
i i

/nh‘lu ullu s arise for civil scrva.m.. wh(.n ‘Lhe rules fof Lood governance so

!

ehwended are ¢ breached and the reason for such breach appears \:o be abuse of discretion.

incket and

that there is to be an element of ﬂembxhty A balance between the competmg pulls of

discretion and rule based decision makmg is'a fu\e one where pcrcephon of fairness

and even handed eatment is ] of utmo*t xmpoxtancc it 15 for this reason that

wansparency in decisions relating to kemu'e,etc..are required to be entrenched and
H uw . .
s

u.n._r-t&_d lo assurc the quality, effechvmess and morale of the cwxl service. Smce

f, -
£x0. Arive decisions ex*elully are’ subject to- ]u.hc al review, the assurance of
S !
transparency i itself hkcly to elm\.nate dccxsxon makmg based on considerations other

- ;

tlmn merit. We hz*ve 1efencd tol accemcd pnnmples and 1ules above and may now

. advrt to certain retevant rulings ¢ ea;hex rendered by this Cou1t

A - O the Issue of / ‘lppomtments and Lu.movals !

$ae “
l Bt

+

14.  In a number of judgments, the courts have clarified that whenever there are
oo 1

stat:zlory provisions or rules or myul‘xhom whlch govem the' matter of 1ppomlmenl.,,
e e !

i

the same must be followed, honestly and scmpulously In the Corruuhon of Haji
30

Artsngenenls’ case (!’I.D 2011 $C 9_) and Trmq Am-ud-dm s cnse ibid, it has been

1 n’

"

clarilicd that even where there are no expl1c1t rules govemmg the appomrment
- t
A3
. profess, and appointments are to;be made in the exerc:se of dxscaenonaxy powers, such

‘-

diseretion must be employed ina shuctured and zeasonable nanner and in the pubhc
. 3

« L
S .‘,r

intercst. Appointing authorities cannot be allowed to exercise discretion at their
] \ '
i

wlhins, or in an arbitrary mannet; ratl\e_r they are‘i bound to act fairly, evenly and justly

‘z’.
R I |
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“onst. [y, 23/20'12 ele

and thc

i“
i

|
1
M exercise of power ]'m }udlcmHy zcvmwable A

r’: mtmn of Pakisian (PLD '0]2.

sC 132) we have claufmd that when calleci: ‘upon (o dg
I
1 - 50, the Courts are ”Hi'fy bound to examme the

uztegn[ 1y of fhc fsclectmn Process”, although
. they “quiyy 1ot cngage HLany exhaystiye o or;
1 o

[»:11 j"edged assessmcnfaf the mey, 1f5

of ‘he appointe,
1T sewie s {o subslttu.e ltheir] orn opzrwnjb ' it may also be Noted
2 that juse 1jj: thc appomtment,of c1vi'l : their Temioval” apg dismissal from,
o . I A : .
) ; Service hgg not bcen left 1o anyone’s Whims anq ca tned Ly mles and
SR TUR fegulations, nmongat them the Civi] Servanls (E d Dlscipline Rul cs) 1973,
R . Indgecl,.,the'anaclu onistic conceot whmc go» emment servants held offxce dLumg the
¢ p'easuze of the Crown has, ng phrc m
'___ B D(‘;(\lr' S[f . _]W""IJIC‘ . o ‘, ™
i o / N l
_ , : S o :
anc . . o : i
“N¢ o B~ O the Mr:tt'm' ofl’romatrons §
Sxplang - L
", . 15,
Assistar

In Tap 1T Az

1 Aziz- ud—dm L8 base, wo ) ave dea !' v'uh some m\portant facets of the civj)
Nforma

.czcaon m mttm

s of pmmo[Jon Such dxsuclron
f

. : i l.

VXerCigec Iau'ly and in 3 i anspm ent n**

: Within the [oyy corners of he concep| c;f U of Py, pon, w

hichi ¢ .yah-m of
ROVETRance §y founded, Livery

authdriy ity m'the Slat
law and hag png Personal o 1bsolutel

be Consider !

discy ctmn It

.L'H'e held that ”[l]l:e uglz( [to

on 9 {u

[l sz[‘Se; vants Acfj is ‘neithey
Tfuncior Y ritunl gy wzlhholdmg of p. omotwn a/ i off tccr is a mnjm
/l.-unl:‘_l,n n accordnn e, with the

Civil 5, viils ().‘Ijj.’;

co.:si.flr:mh'ou of an officer

:nu/ mu! Drscit/)lmru/) I\H/L
:luu_jalc

1073,

arne Uze ILL[(’S but atgy to be base

.
?w‘uc/x car by mruful[y (ﬁ!/\’Gh lwle of’

~ J 1
;% C-~ On f/ze Mml’e/ a/Tm,zsfms and Tcmue
i 6. g4 the Ih'l}) Couu*:hon C:;se, the Cqurt reite ated jtg emjiex rulmg in Zahm’
i Al ). whel
. ArLg__ Crmemmcul o,f Puunjah (PLD 1995 C 530) where 1t had bo‘een helcl th'lt "the
K
4 Hormal fiériod of postinp

2 of 1 G nvr’lnmr'nr/ mmn( al | M sz‘nlzm

t, nCLOI r/ujl 18
I
nulcs of Uu.-:[nc

{u I\ule 71 of l/fﬂ
S5 65 three Yyears, whrc/: )’m o bcjbi’lowcd in thc ard

mmy C!lCLlITlS[tUlCGS LUI[CSS
JOP ?C(tSOH‘F or LllSUTCI

beﬁne c1p1ry of fhe saz
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Cryu O8] tam lt.gal pxott.c ions and is thus capable ot‘pmfommn

. 10
L

whxch are capricious

e v o ‘P*f%*} I
! P
' K \
. i . iy
P 2012 e o . i :
i '. ot ! "[ . 1
| j.'s ! 4 " !
wi ‘e apiniun of the competent uullnn:l/ . lurthumou., thh regard to transfers of civil
. ! QA . -
nes sants, this Cowrt hag stated lh.u. lxan..f(.rs by polmcal hguu
1y -
=i are based on \omxduanot s ot in the publlc interest are

S

Furc ikl (,n{a,r us. Secretary Local Covernment'n

“r,-nt' o
A

not legally su.,hmnbk.

nd Rural Devclog 1ent cha:!menh Lm‘lor

e
3

amare RTg——

N

5'1

.o
1

1 W l e i
H Tl . ti
a2 Ohers (1998 SCMR 2222). lhwr. are pxmcxple.. of law cxwanmtcd by this Court .

and are o be followed in terms of Amde 1 8Y of the Cons -mmon We, however,

“ ;,.A.m:.,lty come acrozs violations of suchi p1mc1plea. Th1s

; " -| | ¢ mheye ~u H - !
Wtz which, i tarn, clops Courts and Suvxcv lnhundls, to.
i S EELI I I
! ‘e . t\ !
H 1 :
Y- Qu the matter of abcym tllcgal o:dcrsﬁo:n supcno?‘sl i 1i
i
o 5: . i i

. In Syed Namr Abbas Infri vs. Sccrcmmﬂ

£ [1d l.l

innecessarily ‘leads lo
oLt
b
by
l} ;
o)t !

the Govcrnment ofit hc Puanb nnd Another

(2005 SCMR 606), this Court held that the du

discharge their functions and not be Lru'luenced oy, "dzctatona[ misuse, of powc;s at the
| | [
i i t
haniis of political figures. The Couxt has a]so emphasxzed that

1 . -‘;ll

'

ty of public| offxcers is to mdependently

Il‘

. Ayt

1 H
i i

! I ]
remaval of civil servants is not to be polmcally mohvated Prow
i 1o L :
It S
Abbes (2002 SCMR 1), Thu.se decisions hxghhght the concept ofia civ

i 0% h \ .

the a_lppointment and

nce of Punjab vs. Azhar

i /

[
il
il survice which

b

! .. '
its env:sxoned role as

}.

1 . 4* ! ” A Ty i .
[ S S S TR » .
alan -u..‘mcm;, mslxtunon. { o I i ;1: o P
H . 'i i 'A v i ) N .
18. The compliance of illegal oxdcrs of S\fpenms is ;nkot jus fled‘ on the basxs of
;j‘ i : lu a; H *

having been issued from higher authcn ity as 1t‘xs the law a.nd Co?smuuon which must

bu oveyed. Here it would be 1elevant to cite

Kivin Murwat vs. Govermiment of Pnkastnu (2003 &

exerese of powers Uy the public funcnonancs in dcwgr uo;ﬂto the [

nuint to disobeyfing] the command of law and fhc Consfi ution..

caste -l Ighal Hussain vs. Pro*: iee of Smdh (2008 SCMR 105) the ‘Court l\eld that “the
ot I

rooooan
-,. - B *i‘i

v

the Judgment of this Court in Saniullait

.(v'

CMR 1140) whexe it was stated ....the

RTI 1

1!‘:

,;‘ :

i

mcchor'of law would

“| Fur thexmow, in the

1‘
A 1

suplininge of ary '!lcgu‘ ard arbitrary ordei is rclther bmdmg on the s‘ubomma!c fomms nor
. ‘-_. i, th
«onlan e cyes o,‘ o In case the suboxdmatcs are dxrected to mmle-nent an illegal

!' .’

-.‘\
i

Derda ihey should put on ecsn ! their d'sscntzg note” ‘Human_Rights Cages No, _4668 of

BT
L

i

25056 3115 of 2007 and 15233-G_of 2010 (PLD 2010 sC 759). Similarly, illegal orde-:?/
. [ ) v

. 4 . .
cannee be defended on the plea that these could expose i concerncd government
B! i
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id- Akhter s, Goverrient of Punjab (PLD

: ﬁtcen on SpechL .y (OSD)

shoula be posted

OSD cxcept under

i r Wy
OJD is not knoun ‘o either the (.Cw' Sc:vmﬂs Act 1“ 5 or the Civil Scrvnmr;:

i 1'—-: FUUE B T !'

Appotntinend F rornu[wu aud Tmnsﬁu Rulcs, 19/3 " RL cxence in this 1ega1d may also be

the expression

:

made to the caacs of Mir Shah I\mwaz I\/m i s, Govu'nmvnt of_c_l uciusfrm etc [2000 PLC

'{1997 PLC (CS) 754],

(C.5) 533), sy d ~\=mni Hu sain Bokhari'vs. Con.uussw' 1er, Rawn!vu— !
i it ‘
[N

’ .;1

!er us: Fr'demf:én afPakls{m 12009 SCMR 1448) a_nd Lt. Col. (i’-{ ;

Sajind Ahmod Im.,d

Abdul l‘Vmuf Mrlhk USs. Govcmm"ut offhc Punjab (2006 SCMR 1360).

20, The a.bov';e re {eued p1eceden s.have shapec‘ the COntOU.L of the law ;‘eleating io

civil mzwanls ancl the cml sew:c n the estubhshed tradit o of a copumnon law

jur mdxchon /‘\: L'ClL 189 of the Cons*t‘unon shpulales that, ” [aj: 4 decision of.the Supreme

Lomt shall, to ‘le cxtent !hat it r‘u, w'e

';:rmci}'lc o‘lmu Ije bmdmg on nll othc‘ cour ts i Palgistan.’f AA; thic Court has already held

a- q\msaon of law or is besed wpon 6 enwncieies i

|
. the mtc:p;cmtwn of fhc var wus /‘n ttcles by Y thi§ Coqrt becomcs vart of the Cous‘timtic:-a

i i
/-\1'- chad_Trust v l-cr!('mhon oﬂ”uh fat (PLD 997 :JC 84). Speci.ic to the hw relating to

ALY
T

I
civil servants and 'natlexs in 1e"ueu of then' Service, we havc aunciated a pllﬂClp € of

1‘\»\:' in 'the 'case‘ ttled Hamecc A kl.rar‘ Nirm ver§us Thc Secreu -1,: Esfnb[z<hmmt Division
. l' i ' N " . .

(1996 SCMR 1185) holdmb that a uecxsxon g‘l en J}’ thls Cou.' gna pomt of law will be

? ‘ i

‘"funchonaw: who W1h e obhged to apply such

N

r

‘;nc conscmus t!uxl m gonm mstanccu the

An a plecedent A.xay be pos:nble without

( cases thcxe xm\) be some Lll'\CEll'\llnl B

delurraming, 1f B le p.\l pu_ncxpk is m Eact upphcablc as pm dcnl, It 1\., howovn., clear

i n.

that m view of L\mcles 189 md 190! of the Cons tmmon, a c ‘/11 sexvant w111 be entilled

| ,? ; ~ ATTESTE[
AR i
i Supermten : o
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fuoseke o departmental represeniation or initiate legal proceedings before a compeient

.
, B3IN052 el

S W

- - .
. i e

ten.um to enforce a legal principle emmciated by this Court.
{ g p p Y

"o

at In appropriate cases the failure of a state !unchonaxy to dpply a legal prmmple

axly and \.nambxguou:,ly am..cted jto a case, ma; expose hlm to

proveedings also under Article "04('7)(:1) of the Con,utubon Thi amcle, it may be

»o e

P secailed, grants this, Couxt the power to pumah fox contempt any person who dlsobcys

:.-n' urder of 'hc Court”. In a recent 1udgment, the Couxt has clauﬁea the sxgmhcance of

Fre tosoof contempt as an enfoxcement mechdmsm It wa., ield " the Cour! in and of
31 1. K H

iseidf, has to pass orders and {o require fhe. xmp!cmcnlatxon of its orde *s;[ i‘céﬁq:;éibility'[or'_

it !atc prmart[y the Executwe

"": dgreniuiion has been made obllgalory on olhc: orgea ;"

1
Howcoer, in the unfortunate s suunlwn tl wat a[m:cho:-anj of the I:xcmlsve rcfuses to dxschnrsc

hee vonstitectional duty, the Gt s vxnpmucn:nl lo puni::h hira fu cout npt..,bu:q;iy.put, a

gavarntnent of { tatws cannot be created or continued with loath!css courts @ nd defiant or b ithely

’

nos ~.:.nnylianl publir ﬁuxcliw-'u'ic;. " Huaz Muhmumad Kakar v, Fru'rauon of Pakislan

ot

{Coust. P No.77/2012). it theu. still remains any doubt, let us| clarify that those

. i .
N \ . . .
° Iy . B

o v peril,

32, The principles of law cn\mciated hereinabove can be surmnarized as under:-

i) p':v.mmm.ntb, Rcmovals and Promot'ons. Appointments, -

e wals ‘md YJ.O‘T\O“\O[’\S + st be RO aC"\)!l ang

won the low anet - e vule oade thaader; v atre 1

such law or rule « . & e o weer has been left to
diseretion, suci. discretion mwust be exercised in a
struclured, \Tanspnrenﬁ'and reasonable maruer and in the
puvlic interest. x . '
i1} Tenure, posting and transfer: thn thc ordinary tenure for
a posting fwe been ..pt.cxhcd in the law or 1ules made
thercunder, suci, tenure must be: 1espected 'md cannot be
virtsd, ot ol compelling, rl:a:;on" whlm.m.: STYETY
recosded in writing and are )udx\.lal]y rcvmwab)e.
fi)  Hlegal orders: Civil servants owe their first and foxemost
_ allegiance 1o ihe law and -the f‘on.,hmuon L!"hcy are not'

buunu 10 ubey orders from, supuxox., "whichlare xlte[_,nl or

are nob in o cordance with aces r-pls.dlpncucc and nude-
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‘ . baq( d norms; mstpud mn such sxmaaons, they must record
Lhcu opirion and if necessary, dxsser\t ‘

-iv) Gsi thcm., .,no wid not be. po.,lcd as "OSD - exzeept for

e : <.n..plllmw :cu.,m\o, whxch 'mu.,t bc Lecmded ire wilting

l and are ]u"hcmlly revxewable If i}t_ all an 0f[1c9:: is to be
oos-cd as OSD such poshng >:>1‘\ou1‘d‘ be écu thc Jninimum .
por 1=Jcl possxble zmd Lf thcre is a: dxsuplma.ly inquiry gom"
on .|;.;'nml hun, surh mcluuy mu ,t bl' complulml at the

carbpent,
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2o, Ve are [ully conscivus that the afovtsald mattels ml'\te to dccmm m'\l\my and.

:nlmim::lr:.\l:un of Iln:z 1ru;n(:1|i,uury of lh'_': Sta‘.u. 1"{5 ‘spch ll‘t(—: rcsponsibilit‘y ol d'ecicl‘in;g as

[T i ‘_ N . i -

gy -,uunbxllly o[ an appointment, poau cn' na.mfex fallls prlmanly on the'executive

bmnch aof the State which (0."\171‘1.5cs o; bolh the pohhcat executwc and cwnl quvanl

lﬁ?o-u‘t:: ordinarnly will not interfere m ;hc funct*onmg of: thc executive as 10.\3 as it
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i .lw: es Lo the lw and established noxm., ancl 1cLs n:'\ furthemnce Giits [duciary.

responsibility. Flowever, while hcnriﬂg th§ pchuon we have u_cogmzc <4 the nced for

crswing thet degssion makapg o rclz.t.m1 to tcnulc, appomtments, p: omoho.\s and -

wansfers remains rule based and is nut ‘.usr'\.phble to uxbma.mcss or absolute andd )

wideltered cdiscretion.
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