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$■ 6 > No body present on behalf of the appellant present. In

pursuance of the Khyber Pakhtunkhwa Service Tribunals

(Amendment) Ordinance 2013, (Khyber Pakhtunkhwa ord. II of

2013), the case is adjourned on note Reader for proceedings as

■ before on 01.08.2013.

3^ No one is present on behalf of the appellant. Case is01.08.2013

adjourned. Notice be issued to the appellant/counse! for the

\ -appellant for preliminary hearing on 07/10/2013. 1

her

()
No one is present on behalf] of the appellant. To come up for 

preliminary hearing on 18T 1.2013.

07.10.2013»

Member«

\

7- \
Neither appellant nor his counseTis present. Called several 

times but non appeared on behalf of the appellant. As such the 

appeal in hand, is dismissed in default. File be consigned to the

18.11.2013 V
s

record.
'"V

LANNOUNCED
;mber18.11.2013
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:. toCase No. 72013

S.No. pate of order 
• ^proceedings

Order or other proceedings with signature of judge or Magistrate;/ ; ■ iI
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' 1. 2 3.A .
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22/02/2013 As per direction of the worthy Chairman the present 

appeal^filed by Mr. Gul Tahir Jan through Mr. Muhammad Alam 

Zeb Khan Advocate be entered in the Institution Register and 

put up to the Primary Bench for preliminary hearing.

• 1i

f -.
• i;

'v -
-'1I

V i

\ ;• ;
/•

1;

REGlS'nUR
r

To come up for preliminary hearing on 

Notice shall be issued to appellant and his counsel.'2-’. '
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V
This is an appeal filed by Mr. Gul Tahir Jan EXN Irrigation department today on 14/02/2013 

..against the order dated 10.1.2013 against which he preferred a departmental appeal on 25.01.2013

which is premature as laid down in an authority reported as 2005-SCMR-890.
----------

As such the instant appeal is returned in original to the appellants/counsel'. The appellant would 

be at liberty to resubmit fresh appeal after maturity of cause of action and also removing the following 

deficiencies.

1- Memorandum of appeal is unsigned which may be got signed by the appellant.
2- Three more copies/sets of the appeaj along with annexures i.e. complete in ali respect may 

also be'submitted with the appeal.

/ST,No.

/2013 .Dt.
REGISTRAR

SERVICE TRIBUnXl 
KHYBER PAKHTUNKHWA 

PESHAWAR.
MUHAMMAD ALAIVIZEB KHAN ADV. PESH.
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA,
PESHAWAR i

w
Gul Tahir Jan

VERSUS

Secretary Irrigation Department etc

INDEX

PAGESNO DESCRIPTION ANNEX
Appeal, Affidavit alongwith Memo of 
addresses

01 -041.

Application for suspension of impugned 
transfer order alongwith addresses of 
parties

05 062.

07- 103. Copies, of the notifications
11 - 12Copy of the departmental appeal4.
13 - 21Copy of the judgment of Supreme Court 

of Pakistan
5.

22Wakalat Nama (In original)6.

Appellant

Through:
(AL^

^dvoc^t 
High Court, Peshawar 
Cell# 0333-9171362

KHAN)

Dated:-13‘''January, 2013

•V,

-• V
-A‘
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'm&clm&k ^ 'X' ^
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWAj

PESHAWAR

ti^ /2013
Appea|No

Gul Tahir Jan, Executive Engineer irrigation Division-ll, Swabi
'

(Appellant)

V E R S U S

1. Secretary Irrigation Department, Khyber Pakhtunkhwa 

Peshawar
2. Chief Engineer (North) Irrigation Department
3. Superintending Engineer Headquarter North Irrigation

Department
4. Superintending Engineer Headquarter South Irrigation

Department ,
5. Superintending Engineer, Irrigation Circle, Swabi
6. Engineer Abdur Rehman Badshah, XEN Irrigation Swabi

(Respondents)

Appeal against impugned transfer order vide 

notification No SO (E)/lRR/4-09/77 dated 10 

January, 2013 is being wrong, illegal, against facts
ultra virus, politically motivated 

and, hence liable to be Cancelled / set aside7f/o
PRAYER:-

To set aside the- impugned transfer order being ultra virus 

and for political reasons

Respectfully submitted that:-
The Appellant has got 27 years of service at his credit with 

unblemished service record, and is presently XEN Swabi for 

the last 6/7 mon^s:

1)

\

I

- ... •-.— - .
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The Appellant previously was XEN Mechanical Division 

Peshawar, who on 29^^ October, 2011 was transferred to 

Malakand Division. (Notification annexed).

2)

On 17-05-2012 i.e. after about 06 months and 18 days, he 

was transferred as Deputy Director (Design) in office of 

Chief Engineer (North). (Notification annexed).

3)

Thereafter on 29-06-2012 i.e. after about 01 month and 12 

days, the Appellant was transferred as XEN Irrigation 

Swabi. (Notification annexed).

4)

Now on 10^*" January, 2013 after 06 months and 11 days of 

transfer to Swabi, the Appellant has again been transferred 

and ordered to report to Chief Engineer (North) Irrigation 

Department, without any reason, rhyme and fault on the 

part of Appellant. (Notification annexed).

5)

The Appellant has been made a rolling stone and a 

scapegoat and is being harassed and humiliated on political 

grounds and reasons.

6)

GROUNDS FOR SETTING ASIDE THE IMPUGNED TRANSFER
ORDER NO SO (E)/lrr/477 DATED 10-01-2012

The impugned transfer order is in violation of principle as 

enshrined in the recent judgment of his lordship the Chief 

Justice of Pakistan tiled.
Turab...Vs...Federation

a)

of Pakistan vide“Anitha
Constitutional Petition No 23/2012 widely circulated in all

the provinces. ;

That the impugned transfer order is purely on political 

reasons and grounds hence has been issued with mala-fide 

intentions and so ultra virus.

b)

•j

.'.V, -J^ . “..V .
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i

The Appellant is being regularly penalized, embarrassed 

and harassed for the last one year as is evident from these 

four transfers within a short pan of one year.

c)

The impugned order is fanciful and perverse as the 

Appellant could not fulfill the illegitimate demands of some 

political figure.

No cogent and reasonable grounds given for such a transfer 

in hast.

d)

e)

f) The impugned order is a blackmailing tactics to give 

induction to the incoming XEN for fulfilling the desires and 

wishes of political authorities.

g) The impugned order is corum-non-judice and is not based 

judicial principles and is open to interference.

h) Any other grounds will be raised at the time of arguments 

with the permission of this tribunal

on

PRAYER:-
For the reasons stated above and in interest of

the Appeal be accepted and impugned order be setjustice
aside, so is to enable the Appellant to perform his duties whole

heartedly and with full dedication and dev^^^.

Appellant

Through:
ZEB KHAN)

Advocate,
High Court, PeshawarDated; -13^'' February, 2013

■



BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA.
PESHAWAR

Gul Tahir Jan
VERSUS

Secretary Irrigation Department etc

AFFIDAVIT

I, Gul Tahir Jan, Executive Engineer Irrigation Divison-il, 
Swabi, do hereby solemnly affirm and declare that all the 

contents of accompanying Appeal are true and correct to the 

best of my knowledge and belief and nothing has been concealed 

OR with-held from this Honourable Court.

DEPONENT

Identified by
Oath^ommissloner

High CdufW’eshaw^Pr/
EB KHAN)(

Advocate
High Court, Peshawar

\

. '\

■



BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA.
PESHAWAR

Gul Tahir Jan

VERSUS

Secretary Irrigation Department etc

Application for suspension of 
impugned transfer order

Respectfully submitted thot:-

The above titled case is being filed today, wherein no date as 

yet has been fixed.
1)

The Appellant has got a good prima facie case and if the 

impugned transfer order is not suspended, the Appellant 

would suffer irreparable loss.

2)

The balance of convenience also lies in favour of Appellant.3)

Hence, in interest of justice, the impugned 

transfer order be suspended till final dis^^^^f instant case.
/

C

Appellant 7Through: V
B KHAN)

Advocate,
High Court, PeshawarDated: -13^^ February, 2013
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA,

PESHAWAR

Gul Tahir Jan

VERSUS

Secretary Irrigation Department etc

ADDRESSES OF THE PARTIES

APPELLANT

Gul Tahir Janj Executive Engineer Irrigation Divison-ll, Swabi

RESPONDENTS

1. Secretary Irrigation Department, Khyber Pakhtunkhwa 

Peshawar
2. Chief Engineer (North) Irrigation Department
3. Superintending Engineer Headquarter North Irrigation

Department
4. Superintending Engineer Headquarter South Irrigation

Department
5. Superintending Engineer, Irrigation Circle, Swabi

Irrigation Swabi6. Engineer Abdur Rehman Badshah,,

Appellan

Through:
ZEB KHAN)

Advocate,
High Court, PeshawarDated: -13^^ February, 2013
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Dated'Peshawar29''' pet. 2011t-- . . N.Q:iRCAJlQN
. ■ PH. I -

la
M

: - I
■ . !^--J-QjiLiyiRR:/4-9/77- The ■ ttcompelent authority 

Posiings/lronsfers of Ihe following ‘officers;! of
immediote effecf in the public inleresi:- ; 1

S 'pleased to approve the 

rrigation. Department

• *,
I ■I

I

%.:■■■■ ■■
Iwith I

i!.I , I

• m•:
I

i S. 1 Name o( the 
Olficer

: Gultor Jon.
l-xecutive (rngineer 
(-35-18)

Mr. Cihulom Ishoq, 
AssislonI Engineer 
(85-1/)

¥ ' From I To .Remarks tW/. Itt, XEN. Mechanical ' 
Division, Peshowor

^?X'XEN. Molakand Irrigafion 
Division, (vtolakand •

-t

\^ice No. 2 —:F' U,

mt
J2 XEN (OPSJ. 

Malokand Irrigation 
Division. Malokand

<• XEN, Mechonical Division. 
Peshawar

Vice No. 1* ri

.1 i
r

; i
:

i
t

d5

!
Secretary to Govt, of Khyber Pokhturikh 

Ifrigat on Department

j

: WQ

; 3
'jEgbj:.NQ. S..Dole os-nhnv.=.. ’ ^ .cI ; ! .

f

- I (.
■■ !i-

Copy of/Ihe above is forwarded to:-\ i;. u
; {■■■>.I\ iI1 2- Jh'e Jhi;'?. Fn ^®;'’®'°'-Khyber Pakhtunkhwo, Peshawar.;

3- The Chief Engineer' S^Sfh)''Sybe'r pfkhKSr'
't- The Director General Smo Dornf ""9°''°^ Department.

r w+2-Personol Files of ihe Officers.'
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; ■ .>Dated!.Rfeshawqr-5.17*h {V\ay/;2012 -
■•'NOTIrlCATinN

i MII V E<1
■ rxjslings/lransfors of the 
I cl foci:-'

'SOfEVlRR:/4-9/77: ■. The 'c9rripeteSi;y;:apim^fi^|-ii-y^ ■ ■ ;■

foilov-/;ng 'offlce^s•^^■i^rigqtiopVD:qpqpffrj4n■t^witH^^

wI
1

- I
Name of the Officer 

Engr: Hayat-ud-Dini.

i i- -■ From ■ ' ! m}:;-;T9'- :■■■

i^^eGutiye ■ Ertgineer' 
i;Mqtakand;:.-..-lrrigqtion 
)Div:si6n,;;Malqkgnd.'

■'.peputy 
.;{Design)} '■ ,o7o Chief 
.-^D9jDe^(.Np_rth).;J_

th ■ ••• '' -

■ RemarksNo i
1 M!

Deputy-‘j Director-'. 
(Designji 
Chief ! -'■.Engineer.-.: 
..(North) !
XEN, ■ . Malokphd^ 
Irrigation Division;' 
Mojokond -

: i. Vice t
q/.o'-

t-
•No.2

Engr: Gul lor Jon ;2' i1

Director Vice No.•i

V
■t

li'-r
/

.i- :
r .1^

!
’■-Secretary Irrigationj: •

A • •

= .^jTd5t: No. & Dote as above

, i'Copy is forwarded to:-
I

y tho '^'^yber Pakhlunkhwa, Peshawar

;;#5S.S5|:==='
i /' I rnior rl'"" ■
i a-
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Isamf
I

»e^£:PS lo Minisler for Irrigaiion, Khyber,Baklr,k;nkhwaw.-/r loWielie,-o ■ 
■^''■'rh9ohon KP/,-,/2012/89 daledil4:5.Soi2. °
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! Ill(;: OV EUNM KN T O If K HYBER; PA ICl 11IJ N K11W A 
IRllIGATIOri DEPARTMENT

■

em

Dated Peshawar 10*^^ January, 2013

m.mTM

NOTIFICATION
£!

No.$OfE)/iRR:/4-9/77: The competent'- authority - is- pleased 

postings/transfers of the following officers of Irh'gatiori Department with immediate

lo order

effect:-
1

s. Name of the Officer From To■ 1

No 'I
1 Engr:

Executive
_LBS-1^___
Engr;' Abdur Rehmon 

Executive

Guitar Jan, 
Engineer

Executive Engineer, 
Swabi I . Irrigation 
Division-H, Swabi ^'
DeputyDirector 
.[Design) office^of the 
Chief
(South) Irrigation

Report ■ to Chief 
Engineer ' (North) 
Irrigation Department 
Executive, Engineer, 

Irrigation 
Division-ti; Swabi.' Vic;. 
No. 01

i' if

2
Badshah, 
t:n(,!iiKR;;i' (iiS-1 ft)

Swabi
I EngineerI

.1(;

i
f Secretary IrrigalionI

Endst: No. & Date as above

k-i
Copy is forwarded to:-£1

I- The Accountant General, Khyber Pakhtunkhwa,,( Peshawar.
2~ The Chief Engineer (North), Irrigation Department.;

_ . U- Ihe Chief Engineer (Soulh), irrigation Depjartment. .
4-. rtje Sup.erintending Engineer (H/Q), North, Irrigation Department, 
tg Ifio' Superintending Engineer (H/Q), Soutln, Irrigation Deparlment.
6- The Superintending Engineer, Swabi lrrigationTCircle,Gwabi. '
/- The District Accounts Officer, Swabi ‘ ^ ‘ ■
8- The Officers concerned. I V ; ■ ;
9- PS to Minister for irriga tion, Khyber Pakhiunkhwa w/r to his letter dated 

Tl.06.2012.
10- PS to Secretary to Govt, of Khyber Pakhiunkhwa, Irrigation Department.
II- Masler File.

e-jit

.1
M

MM.isiI. @
I
i

12-Personal Files of the Officers. •i; U

(tvffsalKhy^rT '
: i'a

j ft•; : SECTION OFFICER (ESTT;)

/
iX.
••ill

■ ivaie- i

advocate Htgh C-3uri
fr;

I

r
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-. departmental'APPEAL '
THROUGH PROPER THANNF.T,V r' .i

.■'C: ... ' •
; I *.r• r. i

■ir^Respect of: I".'• ; I

•.ly , <: The Chief Miniijter
' ri^h'xberPakhtunkhwa 

* ■ ■’ •-Tl -■ •Peshawar./

t-/ :•
i.,I (

7

I

I

R^pectfuIIy submitted that:-
I

■, The appellant presently is serving as X:E.N Swabi/Irrigation Department for the 

last 6/7 months.

>
r

I

. i)
;

;

ii)

29-10-2011 was transferred as X.E.N Irrigation Malakand division.
Previously the appellant was X.E.N Mechanical Division pieshawar who on

«I(Notification Attached);

On 17-05-2012 i.e after about 6 months and 18.days, he was transferred as Deputy
director (Design) in the office of chief engineer (North). .

I
hi)

(Notification Attached)

Thereafter on 29-06-2012 i.e after about 1.month & 12 days, the appellant with
Malafide intention &, ulterior Motives was transferred as X.E.N irrigation Swabi 
Division-II

• iv)

I

!

(Notification Attached) ;

after about 6 months & 11 days, the appellant has again 

report to chief engineer (North) irrigation

v) Now on 10-01-2013 i.e
been transferred and ordered to 

department.

, (Notification Attached) ,
The appellant has been made a w^Jg stone & been made Vscapcgpat just

political Grounds and motivation with no fault on the part of appellant.
. * ' '*1 •

Vi)
on

?■-

Grounds for setting aside the impugt .ed transfer order vide notification No. 
SO (E)/IRR/477 dated 10-01-2013.

f / i

' V'l'' ■ :
a) . That the impugned transfer is on political grounds-^ political reasons

Malafide intentions hence untenable in law
i , - ■ ■ . ■

That (he appellant is being regularly penalized for the last one year for no fault on-^ 

his part as within a short spane of one year, he has'been transferred 4 times with 

Malafide intentions & for political

c) The impugned order is perverse and is fadcilul. j . ■ ;
^ •r; -

No valid and cogent reasons given forsycli transfer to the office of chief engi

:
I

SO is withI

k.! ni

b)

■»!
. : ' ?reason.

:
•r

.d) neer.
1
I



*
9

t:. i •I

:y I
I1 I

This is the fourth transfer of the appellant, and true [facts have been suppressed 

and have not been disclosed. !•' ! i • ‘ .
r( t • r

The impugned transfer of appellant admittedly is for: political reasons as. the 

appellant cannot fulfill the ^political wbims, wishes and 'desires of a political • 
personality'.

f)

t

* *
'r

i. '-fr. 1N V

: 1 •

g) - The impugned transfer order is Corum non Judice aiid'is not based on judicial
. • . I * * • •'

piincipals and so in open to interference. • I,
i :;

* 'i * ’iV h) ’ The appellant'has'been made a scapegoat and so thej brcler is arbitrary in nature
;1 ’

and against the norms of natural Justice & rules & laws
i/ I. 1i \

;i;
J

PRAYER ;
1t-:' .*■r •

For the above stated reasons & in interest of justice, the appeal bc-accepled Sl the
impugned order be set aside and the^ appellant !fe permitted to serve the 

department whole heartedly." »
.1;

ir

ApjpellahtII •

V . I'

^ - .

:
Date: 25-0S-2013

B.gmeer
h'ision-ll Swabi

Afl:>i&TbD

Kas&

i
I

A/dvpcTje Higb. i ‘

I

I l'

'
. -S'.

1

i
1

I ;
1 %
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GOV ERNMENT Ol^ KHYBER PAKHTUNKHWA . 

ESTABLISHMENT DEPARTMENT 
(LITIGATION SECTION)

NO.SO(Lit)E&AD/1-721/2012 
Dated Peshawar thp 19:11.2012

#• .
ic-T -

It'-. ; •• :•■■■:•* ■ .i H ; 1c !
?•

/ ;

>7
,*«

u*
^ * I • *1 * *1 I • •
The Senior Member. Board of Revenue, 
Khyber Pakhtunk iwa JPesKawar. .

. ' i.
Ail the Administrative Secretaries to 
Government of KhybeniPakhtun'khwa 
Peshawar.

:
1.

V 2.
\

i!.[\ •li; •

SUO n^OTO
i i’ ■ SUfiJECT:

^^^gC^jmlOEZMraRvlNTT-RFrJiSTP.p^^
184(3) OF THFB rnN'igt'T"TI^H

.republic of PAKISTAN -------------------^

/
Zi

I

OF ISLAMIC
Dear Sir, ^!f :! •• •.lam directed to iavite xourjkinci attention to the subject noted above 

and ;o roivrard herewith a copy of ietter.^o. tonst.P.23/2012-5CJ alongwith self-

11.2012, of jthe august Court received from 

Assistant Registrar (IMP); For Registrar Supreme Court of Pakistan , Islamabad for 

infoiination & compliance please.

; court matter may:please'4 treated

explanatory 'judgment dated 1^.
m..
r'5 !:lr . ' I
V”! ■ a/

i 35^-^.:
<^-"7

Ii
I-,

as Mpst’Urgent.
I

■' 1 /■

■ ^Yours faithfully
I9'

yi--:i'

& \ f : U:-I
I

Abovr^
fendPi_^en_Ilo. & Date:

:M i i5 Section officer (Litigation)i ICTJ
% iII

i\ .i M V: :i!
Copy forwarded to tf ie P.A to Addi jonaf Secretary (Judicial), E&AD. 'li ■■•''I I

i#?:
•T'l

i

: \If 5
!

; I
1;

Section officer (Litiga(ioh)i 1I. :
•t> ! ;

t
;! i\ \ ifi yf / r 1 

I si
i; ■i

AlibbIbUi ;■ '
■;

•: i ii'U*1
r

kbt*ti'1

i^dyocate High L-u^f i:•I ;m :i

a if!r. ;i
> 'i

1

•! i' hs #*•«r i •
;j

4

• -SiI ■
'■C i 1

•ili\ i!;
■ Vt

•rvt:...
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!;■Ph: 9214461 
.'••• Fax:9220406-

:r
l!!

REGISTERED 
No. Const.P. 23/2012- SCJ 
SUPREME COURT OF PAIGSTAN.

'2 I
1-

)
/ • ♦

; • Islamabad dated 131^ November, 2012.
.i'l

* • ' ps/c.s Kh’yb^r PakhJunW .
Dia,vNo...///-i ^.^3 ■

Addl: Secy.
Diary No,

From-
The Registrar,

• Supreme Court of Pakistan 
Islamabad. !

I

j •

To I;• 'i1. The Chief Secretary, 
Government of Purijab 
Lahore.

-r. I-*
■I:!

.i
5 ■ /

■2. The Chief Secretary, 
Gove«Trfient of Sin'dh, j; 
Kd^chi. j!

!-i
4
i

i
It

The Chief Secretary,
Government of Khyber P^tunKh'awa, 
Peshawar. ■

t. . \ RS. lo Chisi ^Cretan/ 
Govl: oi KhybsrPakhl'JnkhwaI;' '■

4. The Chief Secretary,
Government of Baluchistan; • ..j' 
Ouetta.

i!

•li-I ;
Subject: CONSTITUTION PETITION ■ NO. 23 of 2012. ?

I Out,of j; .
SUO MOTO CASE NO. 372012

II
I

(PETITION BY MS. ANITA TURAB-FOR PROTECTION OF-CIVIL ■- 
SERVANTS REGISTERED’ UNDER'.'ARTSCLE 1S4(3) OF -THE 
CONSTITUTION OF| ISLAMIC REPUBLIC OF ^AKI0-TA>: :i'J73|.

t •

Dear Sir. i
I ; ; ' ■

in contmuation of this.:Court’s letter No. Const.P. 11 85 
23/2012-SCJ dated 30.04.2012, I ^ directed tc enclose, hereuith a 
certified copy of the Judgment of thisGourt dated !2.ll.20‘2 disposinfi

. ji , 1 - ; • 1 ■
petition, in the; terms seated therein, for 

1. -If

!

fe« = ?? : i?of the above cited constitution^Ka

P immediate comoUancc. JI
■4.'' '

I am further directed to say ^,at tlie direciions.of this 
.“On'ole Court comained i 
a.U the

to this Court immediately'.

. .i I- _ m me enciosed Judgment be circulated among 
Piovinciai Sccrctarics/.'-I ;ad of thCiDcpiu-tmencfi under ir:tL!i--.ation

■

[■'> I
J

J'
•I •.It

-

;• Yours faitMuiiy; ‘ ’/ r
Enel: Judgment ■ r

• i I( - ,'i:: *u
i' ” (NAZAJi AtoiS)
“ .ASSISTANT .(^^JSTRAR (IMP) 

.j ;r.OR REGISTRAR

* i

h
i ■

I1\ ► •

I; ,: »

■ ,^nH.s:hbL> V

7 • ;ly-i:- a
i ..

4dvocaie High C»u^ 
Vesbaws'

: 1

ii I
’t,-

I” r-
li'. I, I

, I

-IU
■ ■’ u;l 11r \
t

i
I

• f I

' i y>. •i- .t:
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i.
i . i

, .li.iJllil'-.5UPRl:-MC. COUnx OPPAKISTAN 
(On^-innljurisdi^ion)', . :i . i:*

,1 •

• !
■ii.

PliHSENTv; ‘ ■•f
. I ■Mr. usticcjlftikhar Muhammad Chaudluy, HGJ 

usticejavr^-ad S. lOiawaja 
usticc Khilji Arif Hussain

/ V

Mr.
Mr.-

I •
^ •

•1

; Coiistihidon Petition No. 23/2ni7.- li 1 
(l’f;tition by Ms. Anita Tilrab. for- ‘1 . :!

i I
-1

ilprotection of Civil Servants),
AND t

111-Const. Petition No. 11/2012 ’
(SyeU Mainnnod Akhtar Nnqvi vi. Federation of Pakistan etc 1 .•

.;.AW - ' • : 1 , -
• PMEinal Petition No. 23. 24 ?7 r.V 2012 iin Const.

1^.11/2012. ■ l|i :1 IJ*
GhuJanvHaidcr Jamalj etc).
’ ’ t i| kl . i k!

. (Syed Mahinood Akhtor Naqvi vj
AND

i
H.R. C. No.]«ii?.7.iy?m9’ ;
(AppliciitionofKftiMaiuoorNniii ) ‘ '

iAb!D .(.jj ..f-ij/
CMAs NOS..1575.1611.1792.197.1^9^1:7^ 1.;- 
232-K of 2012 -------^ • ''•■ir

AND
ClLMisc. Apuiication No, 587/2012 in Crl. O P 9aA>nio
Const. P. 11/2017.

in
i •• }

1

Ms. Anita Turab, in person.
Syed Mahmood Akhtar Naqvi,un person.

! . 1 • • i ' ! ' .
Hafiz,5.-A.,-Keiunan, Sr. ASG

ii i :i-l! .1
Mr. Abdul .Fateh Malik, A.G.
Mr. Adnan.Karirhl|AAG,
Mr. AU Sher Jakhrani; AIG 
Mr. Maqsogd Ahmed, DSP

■i : i Ii
Syed Arshad Hussain Shah, AAG

i i ■ i II
Mr. Azam Khattak; AAG.

y-vr the Petitioner (s) :

.■■.mi-n-.s Curiae:

■“or Govt of Siiidh: i

•i
f-'or Govt, of KPK:

■I
i;I'O.r Govt, of Balochistan;

!) • t
For Govt, of Punjab: Vir. Jawad Hrissan,i|AAG.

'j 1
Dale of Hearing ; 18.10.2012 • ■;

I' ■

•T U D G M ENT

JnuMvnd 5. Khawnj.i L; Many centu.-its before i he term 'good governance' 

remarkably |doquGnt exposition of the principles of 

Ic of Hnzrai -Ali to Malik ibn Ashtar, the Governor of

' 'D'i .'i 1!
ly Allah be pleased with him, is reported to have said:.

i;«.vamc a catch-piirase, we fii d a

)V.-'Oci governance in the Epis

l^gypt. The revered Khalifa, m
i ; I!■ rilhv oiix'/iil considemlion to thevsclection of ... officers. Confirm them in their
ii' '

•mpcmilntcnh after approval, apprenliceship and protiatian. Never select

' 'Attested '
&

men for responsible
^ ■

lii. 1

_r •:, Superintendent "
• iSuprpine'Co'jrt of Pakistan: 

' ••''5llAWAP.-‘!b

i

!.I >', i AtThSTEi)I'

■k -! ki
i

I. ;

1.

liigh ColUiik ^':ir VII! i-
I.

I
■ t»

!1

•1-
i

’tfli'l

td



■ i ;p. 2J/>10i2 clc

2
riliici- iju! 0/ aji\/ rev,ml for pa-jomii

connections^ or under, 'any influence, for. 

C’Chxljor kosher 'yosis men ofcxycriv.,
tcul ii ijui.lux' and {'.arruylion...I n

men uiiU no; fall nn :
p.-ey ly ‘c,„p,ut,on.a,U^M.discharsc tUr duties wtth an

Qu of Pi kistcu\ wiUi. tlie iiuvi
orfuiihennj; ihe welfiU'G gf th people of Pakistan, 

pi'inciples pertaining to tlie
articulate the'£ amc'principles. The 

setting up of; a ju.si I;
and. constitutional

pi ■ ...................................
tunes. Our law. Constitution and’eourts

I; ■ i : :

fiovcj'nrncnt are eternal, not peculiarito( our
only PPiy these universal and time-tested principle 

pubhe interest '
s to tine i^reva] ent sit-uation. Li chis

'r
of oon^fiHooal 3afog„„a3

.... ....f 4=UfJ;™|;3^0-03:4ich Lv '
case

e also
teo„3l,e33od by U3 incases decided eirlia.. 'i i

;
I he background to this matter Is Urat Suo Meto GaselNo. 3 of 20i2

was uaitiated ;tilt: basis of broadcasts
different TV charu-iels.biyon

broadcasts,

I, Party for kye-election to’PS-53

shown slapping a member of the

T.,;.,Sycciu VVahidaShah,'.a candidate of ti; I
I

l^'luhanunad I<lian)l1CiO
was

/^'hH-r. ra.se rvas concluded vide
ppllmg staff. The Suo

o^dcs ^ated 12.K01Z. Ms. |™,a Tui Who istfcivil

:t ;n BS-IP, presently P MiMsdy ofdota^ioi., fileef ao,app,icadoii M 

Sinpe the case stood;concluded, tlte Upl.cahon 5a3

V.-

lire “ ‘t’i'e.sa.id Suo Moto case.

Oidt'j-cd on 12.3.2012 to be I'egistere'd

Con3(,t„tion.((,3ih,3peHi-,„„„,,,^,^j I
“petthon; under Artclen84 (3) of the

i=:beLngdccided,tluoughth

°“‘i,n her pehtipn can be;5unraarized,

=t=ndu,g of the Civil service be restied as

e present order.
Hut ?,ip-ievance of the petitioner

11
cinstly, sire seeks that the

■ ?service of the State

goverrunent. To achieve'ihis object, ter subnussiJn
. . . -■■■ i: .... U

t m the independeia.t and legrStnate functioniirg of

3.opped, secondly the pedtioner:3eeioorretdvhp,hbrtenai

II
I

and not lire service of any transient

IS that unlawful polidcal interference

itcivil servants be rt

incasuie.s to revert the civil ••i
service to rule-based'

■ ^•i^anagement practices in accordance
'■ ■ ; ■■■{

precedents of tlris Court:

i;the letter =nd spirit of applicable laws, rulesyd ■

(
• ■■■ .Oir 12.3:2012, 1.

had directed

“■’■fsne of Pakistan, the Chief Secretaries 

'-boner, Islanrabad Capital Terrttory to subtet the

ithe •; Secietary lEstabl sluirent Division, 

of'the four^rovi
Cov t’r

■ f
, - - mces and the Chief

h commeids. It was noted in

\

!/
attested ■ . i

, ‘ Superintendonf ' A XT rX ^
(/ rhi.kisuon ■ .•

til

i
•1

eiIf

4
iStCi]



atir. ■

■1 Y;■;a

•.!!- ti.\ jj
•■t

!i ■ •1-4.-T.

\., \ »*.
\

. >^s. 23/20;2
V.^ : r.;c i:

;‘iic ,-;nicl
^nal civf] 3!;

'i i. jsoi........................
Duly'

in th, form of i
Jnunodiale h-ons-fpr

■ ^h' as. Officers'a
■' "ijr-M •;

(OSD) even belo 

hans/cr

\i'.'e i-Jk'
«^ompie(ion of-jtheir1fei

tenure, it:i
posting..; anc! discjpJ D uent •proceedi

and ^oipaJahoi-15

5. above ‘i
/unchonari

‘pfcomprised as'aIheir Coiiunittee,,have

ycommmd,Sons'Am, ' ^ '
‘■‘-port ndneh i 

Conin-ul-tee has

'•P- .

ndek that

j ■ __ ,.m

;• . --’Cruanl should be
................... • ^ post,: I rs OSD

^milted.51-

i “igst other things; the IfPt4m ^’^d trarisjkrs be 'iW on juerir, "ten
IIS

M ures

Oommitte
circ

‘ Kommends "diet ■■,, ! ' "" ^ '

The
'Ur'ii 

only by the 

Officers taken

c; er

competent
hpiatiof, of disciplOlid.

»ia;yon

the /'‘'^piisilc 

Coniniittec.;',,; 

'■‘■'S^'Puions,

‘■^'pertena:, ,■.,./ 01.

..........

:i<:n ainy

to the pedhoner, r. „•• y of . .

i P^^'ticuiar.y in and ■

Givdscivahu'i ■'•••'.There i1': no

fI be impiernented 

Covernanec. Some 
^'’yi^'dnh'on

v'dth inntnediate effeet oo
/. ^necessary -concomit

;naadc-by thP^n,.' ' • 't '
: ii: b.the.Comnnttee reainre , '

'll OlJh.’j- lani toI'econ-uncndaiio
”'■ '"io n-„-,I.: v-/Jur.h, :i '^'^oessaWiy^^C'sh-ihu-e “> be fmdertake.e>nd/or th

e ooinpetentrule mying authority6. anc "^otby the Court.pedtioner hem i
S a civil

herself
i ■; ■;•

status of th
•P' «9««y_reriva, of d.a'-'■'dependent, i'^ipartial and profes-sicnal 

'ts dedsion-mnlffing a

gnevance is tiiat

set-vice

. ! !
^.d'-Uerviceasanmstrtationto aff,u-jn i r.: iilCl. •

-i The

In furt^Toe of 'dre f
P'^'titioner's further

;.;
P'oteci the civil

^’tcochod, With 

t'cnioralizcd ,,■ d ■ efficient, ma
I '"'7 ■ T undated..to.err/orce

and witli It, the

Sovornance,ru]eof]awand^-
goo.;l •

c.L-

ftested: .
Sppennfonclenf^

•:

:

; •;

'■y-tPfM -m
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. 1^ !•-.! 1

•i a1M 4*
, ?ii. ■23/7.012 etc

\ 4
‘V•e«-r I

i! t
1

The petihen he. bee. held maik.einablcteeu^ m= siwaton perhayed dee. 

k^^h bipUblic impenahee w th keficnce to the ^oreement of fundamenlel:

................  -• ^ ■ ‘i
con:;Utuiional scheme of governance, the;impprtancc 

wldch ..law-abiding .ad itsell legally pv^teetkd,'cannot beovepemphasiaed.
r*" ^ U *

- this Court has recently observed, “is largely depcdenl upon (anj
' ' V . •!• -

{/le ‘back bone of our 

(2010 SCIviR

II■ w.
I’F' ' ' ■zfi

i ¥ I

I
i

I

ivMsc a 
.. :of such a c;vi\ >:i-.ghts. In our 1

i ■■ ^ !
f.ci'vice, • !;

i'vV ■ Cr>»(/ goucrnancc' +• •; - i\
..■pn'jl.l, honest anti slnrng bureaucracy, pej. CM .scrace is

Chaudhry Ijaz Ahmad, J. in Tnriy.Azia-uti-tim'! 

the Inndamental rights of,civil seiwariB, inter alia, urader Article, d, 

al.o aspel;ts;arising in tW. Constitution Petition. Tiv.

oi fundamental rights is primarily the responsibilit ■ of the Executive

constitute thatessentia! component ol the
! 'it 1

J'
t-

case.
fiJfiitm'sfraUor..'' per

-'r;

■1301). Additionally,

M. and IB of the Constitution

*
I

are i

r.nlovcemcntt
I

• •vKcmch of the State and civil servaihs 1
I\ . on the civilluxccutive who operate the executive machinery. A duty'is thus cap both

the effectiveness (ui aU respects) of the iservice and on the political executive to cxisurc

i . !
1

Civil service...Is !public servants and arc, ^ctefore,It.is not m contention that civil servants are

In theironly in accordance with law-iiWhe public interest.
;. 1 '

r .pacity a. advisors in decision .naklng or as t^strators and enforcers of law, they
ir-eant to,take decisions r

1
1

!

Ipolitical executive.'lt is their obligation to remain compUant tnot subservient to the tc

w„h the ConsHh.hon and law. Hence they are not obliged to be servile or unthinkmgly . 

sub,russive to the polirical executive. One of theu prime duhes is to give advice m the 

best public interest and to administer the.law impartially being incharge

I
I

of the
I

nuKhmery of the State, in this regard, the address made by Quaid-ijAzain Mohammad 

A'i linjrah to the members of the civQ servke.at Peshaw^ on 14'h April, 1948 is most 

relevant. Quaid-hAzam insh'ucted them not to be "influenced by any polfhcal pressure, by

:

r.r.j poliliaii party or individual poii-tiban." WMlc urging ^them_ to loyally and faiUifuUy.
I

"m the ordinary co7ist futional course , hewhichever goverrunent came to power:;ei'vc
t

maintainins [their] high ■reputation. 
' !:• • • • •'nl.'io .ren-iinded'them-of the heed fo:' "fearlessly,^ mi

t service." Noting that pressurizmg civil servants,11 rsti^c, konour and the iMfcgnly of [their
I", he.warned'politicians!/ was, even in those early days, "a very comnwnfault\o/politic^ 

ll-.it such behaviour woVlld lead to "no liing but corruption,| bribery and nepotism :vhich ‘S «
............ ^ ■ - ATiyTED , • ^

J-----------------

1.7'>
' ...

Superintendent j •
Supreme Court of Pakistan i

• . 'SLA’MABAO •‘I
V ; i-

!
I

Moharr/i-.iI
l -'OCatc H po V;!i'

'•'•i ■

i

;
J *
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;
\ :

1': V T- ';b iXx
i ;ii

Pc. 22,‘201'2 etc ; «• -
5!

::i!
IwnibU d,sm,c..." UltimnfdyJ he urged' bothS poUadems .'and civil servants to

I ' ■; ' 'di ^ii
: i

\
!l■k:v■J OKm sphere 0/duly ,r,j;o,isMih/and ad.with others harrnonwusly 

nnd in complete coopemlion." Yet, being fully awale that real’life
\a

1 was never idea), he

rorewamed the civil servants timt "you may ci;cn;:be put to trouble, not'because
* * I *' ‘ * '*!'*<■

■ damg nnytlnni; wrons buHeenuse you c<r£doin^ng!^t^5acri/ices '.lav^to be mode, "

;h y9u,XHEeri'be,;fp 9me/bnJ ond 

Ah- Jinnah, Speeches as Go/ernorj; Generali :of Pakist;m;j:i947-k sang-e

Publications, Lahore : 2004).

you are

am! [ appealii

1

/ 1: u.: iSUEiX : ' !h "'! • ;■; I ‘ M ■
These should, mdeed, be. the.I^idhs'principles inforirJng'.lhe releiionship ■

behvecn the civil sen;ice and the polihcal gtecutile - the Woilimbs of tire Executive

i : 'i,
• government, envisaged in the Cor stitation. Equally

9.-mmm
m De;i so, these principles

should iiu^orm Ure judicature's nterpretatior of .the article' ‘of the Constitudon and 

legal provisions which relate to no employn^ntiof persons in the service of PakistEm. 

We reaffirm that while civil servants do have aiduty to folbw the policy guidelines

Ii an .a ex

A:
in.

and.dircchon;; of the political executive yet, bcca 

just like other citizens, Uaeir foreirost duty is’ "obedience to the 

^Tthinkmg obedience to all directiXsJnghtjol wrong) issuing from the poHtical 

yxccutivc.^ In this context. Rule 5(10) of the Ruleiof Business, 1973

I- ■m of Artirle 5 of the Constitution,
...

Constitution and the laxu",

use

■

ftm framed by the 

99 of the Constitution, may be 

the latter may accept the 

any xuill normally defer to

s11 federal Goveniment in, accord vdtli Articles 90 and

exarruned: "lA-lie/i the Sccrel'anj submits a case to thcl Minister,
, '”7'............  ■"..................... p|i. ■ 'r

proposal or -viems of the Secretaiy 01 may over-rule hunihlv: Secreft • ■
h-'i! ,

Ihc d,ds,on of the Minted and nnpkmcnpt. In case, lowcner, d,e Sec,-eta,y feds that the 

tied Stan of the Minister is nrniiJemdJmm'jILtdvmjfise cress ijinsficc nr......ii
he may state 7iis rensoMS and rc-siibmit the ca: 

Ins ea'iiier decision and the maffer is i

ense to-the '^misfer. If tfic Minister still adheres to

bnmUmtenou^ m Sea-etary shall reciuest the. Minister 
to refer the case to the Prime Mintsle -and the Mintsf Lliso refer tld case far orders of the 

Prime Minister. If the ease ts. not referred tofe the Secretary sttallsnh,nil it

totoclly („ the Prune Minister ntilh absermltous of^Mhnsterrinfhargemn oihcr vrordg 

rmplemcnudon of policy or direchvee, iniomc cu.is Ly be required nohviUrriundurg 

viewr of a civil, rervunt loathe coirtrij-ylj ln ruch cvcnl, however, Ihc civil
If IiI

ihe considered vi

;
servant should record his/her honest andconsidered opinion without fear, Decisions J

attested ■
Siinorinffirihoni

y

;r; / ' f■ 1

i!

.‘r
1! ■

i



I

6iI’o lUc

•; -
the h\w-relating to appoiTitment and terms and condijidns of service of civil

i.
likely to cause gross mjuslice or unduesei'.'..\nts wl-ucb. are manifestly wroiig and are

hardship should be considered important eirough for the purpose of Kule 5(10) iiiid,

!t is worth noting that the Constitutions,ofil956 and 1962 contained chaptersid.

Ioruimuig certain safeguards for rhe civil service. In the 1973 Constitution, the {ranv;rs ..

i ■ ' i ■ !
on'iiitcci a siniilar chapter from the constitution and shifted] the onus to ordii'.ary .

• ?;
I?

1. , .
legi.slaiion. The Lav/ Minister at (he time,-who was- steering tire' Constitution Bill I

i
informed the Constituent Assembly that in the past, constitutional protection for civil Iii:• Ii'
m:! vents had been granted "faeaiure those'\\uho served tainc fivm outside and they ;iecded

I ' i ■ . I <

these■p'rolections in respect of sejuict;''.!However, since now "this country fiuas] beiny rtii: by

;rthe lenders of the people" such protections‘wcre no more'deemed necessarylThe purpose 

of ibis change, therefore, was to "'Ppreak] away from the past colonial traditions" ;uid to

Deal

and
emphasize the point that civil servants were'not entitled to "any siipen'or or hv^her

■r.-

,sta/((.s'' compared to other citizen;.;. Another reason the Law Miiiister gave was rhat the

"'Conslifuiion IS Ihc basic document- providing'the fundamentals and lur;.' not so
/

. fuidfrii/ieutnl as to be provided in the Conslitulion." (Parliamentary Debates, 31*'-December,

/ ; -i;
'.'i and 19"' .February, 1973). It •./as therefore decided that, as-stated ir\ Articles 240,

! ••
and 242 of the Constitution, t'ne matter would-be dealt with through statutcs-.Such 

statutes were subsequently passed and include theiCi'vil Servants Act, 1973. It may be
■ ■ . 1 Til 1 , ■ ■

emphasized that -whatever else the intent behind these.changes may have been, it could

241
;

T'!ill6not have been meant to subjugate of civil servants ko tantly changmg politicalcons
• I

tmf:eraliyes. The intent of the Constitution caruiot but';bs a fuller realizarion of the goal • i
. m̂the speech of the counhy's founding, father quoted' earlier; "fearlessly,set out in

■ ; !
uniiii trill liny [the] hiyh reputaLion, prestige, honour and the'integiity of [the civil) seivice."

■ ■,

%>■

I'l. It was ui this spirit, i.e. providing meaningful legal giiarintees to civil servants iiand clo.rng away with arbitrariness, .that Parliament enacted.sta'tutes such
. . ______' "'b '■ id; ■■ i; :

as- the Civil iS
■ Sihei '-'ants Act, 1973. The very object of tlris statute 13^6 legally "regulate the appoinlinent 

of tJersons to, and the femis and conaitions of ' ' ' mseivice of persons in, the-service of jhikistan"

M(.ILrcamble). The rule of law is the key idea’reflectediinjthe whole scheme of the statute. 

’ ui;; iinprc.'.siuH-i;; tcxiually remfurced by.tire expn|sslsLipulation that appoint meat m
if: attested
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f . //f. ; i:Qu.id.i-At=.m and the eternal wisdom tenected in the Epistle 

Aii. ma, Allah he pleasei wide hi^ ..ed;at the statt of this opinion, it is also 

: .„u the principle^ of i;ood (ioverna^ce .are al.prdy envisioned m ,hc 

in statutes.sucK as thp CwiiServants Act, 1973, the

Promotion & Transfer):Rules, 1973 and other rules made

the Civil

/ 1 ■
•i. i,..ut iji the speech of/ :^'jc

■s/-'

» «
■ i',;\i'v-rint to

Cor'fihtulion and are also enpde 

Civil Servants (Appomiment,

'
t

(
1I

v: and .instructions {'iven maforesaid Act and in royulatioreJ .an *
onder thC'

and civil,Wish,n,:nl Code (Eslacode). It is, hower^r, apparent'front precedent t

hslr.
before.!Service. jTi^nals 'and .this Court lhal

maUers cmnuii; up.si;rv;t;e
J!?Jl ■ whe'n ithc rules iof fiood governance so 

to be abuse of discretion, 

in ;« slrail-jacKel and

for civil servantsproldein:;/difli.;ulti.:s arise 1

encoded are breached and the reason for;^;breaeKappears
' . ; I • 1. 1

relalin^j; to tenure etc,.cannot be pul

}
1
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rhere is to be an element of Bexibility:'A balan4 betv^een the competing puUs of

‘'.r u:h '

. Id K drscrenon and rule based decisioa making is a fine'one where perception of fairness
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ssisi
It is for this reason thathanded iTcatment is of utmost importanceand even

1in decisions relating to'tenure etci;are required to be eutrenched and 

, effectiveness, arid morale of the civil service. Since

iloin ti-ansparency

ecn-.entcd 10 assure the quality !
V irance ofdecisions generaUy are' subject to jucUcia! review, the assu

..... . Mf • ■ !•v>;o- ydvc
itself likely to elinrinate decision makmg based on consideratiorts other
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■i: Incl:
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"^'■'^ bound \o

)ASii \' V.
1 ■ ^'0, die c ■'’''""’^ncai,3rt.upon,„,„are

"tw'p „1
in any exhai sti although

, J’eiriovar and

f-■ ■] seek lo subiiur ssment of the m; ?.

2

of civil ■ ''

m
fhat'

Uki: the '''PpointiTient 

been left

!)
t 'WVantedhair5CM;vicG h Ias not

•‘-’GiiJal-ion.s, ;

^ '"y"'- ''’---duoni.be „ 

Pleasure

^‘■^irussaj from(o y. i;. S'JBjEc ^^■‘yone's whim. ;1
9f'pnce.. i

iniongsf them g°v„nodby„.,e.e„e(

:'P^-dD.e.piine:Ro,e,,„y3

j-lwt sei-vanib beM

i
Ovil Servants, (Effi

' !■' ' .'• ‘ i

™-«pt „p -
Of IJlG Cl

-■■ • Sj, -own ha :“%f during the"•'^0 pJacc in:^h n- dispen.^a't-j-^j^f / .poople.ii
il

fyncl lo ! 

^-plana ' 
■ •'^^sistar 

nforenaf

;I JJ
~ ^^‘cMcutci 

.15; .■
ii ; °f Promotions■M .' :iW'-:
Sia

' {
1:
|S■b'lve dea'i' v'We

service indudi ^'ilhi sonre ithe' 'oiportant faof dreerciion in ' ’ ll
’ 0/protlronon.

^ets of the civil 

Si'ch discr
'■nU'if |,;,n

f-.ly and i4vsi '’""='--^™-4rlo.erebcn,rJ-n oi clion
Che fn,1 !I- toi'ners of (ho 

uncled, i-

fs to-bem undeistood'Concept of
.'',"Vt,'|,|.- 'riCf 1.., h• *.:• "Ppn, whici

"‘■'■yauthdniymit,,p3i 

or absolute, discre’’ 
--'‘^’f^'omauphld 

perfunctory riiunl

''y'-'':ni of- V

I Cl w is bound'cand ha

conside

!l/l/<i,

s no
dictate „f theJJersonal 

'''-^fe»'promo/i,

=-'2.9ii_jA j
'^““M-»-iiteci„rChe,dat■i: -C

under■’’lOnnry uor a
dicy,

^eiplinnnj) h',,/^.,.'

I md \^eithholdinp r,( ’-■
:■ ;■? e)f_prQuxotionP'-'nnlhj i,^

uerairJnno’ UHU, Hu: P^ivii ij, ■rvmiis
„r I and Oisni
J ^ffeer far . i , ,, ■;

debased not

[‘^^^■Praterialrelati

ion

i
°P^''f^-’-elennntlaxo

and Un,
but also

eun he la

i

based

''fully taka: ,u
langxbk iirt’hich

”S to nie;-itnote of" ernd cligibiUiy
^ ~ On thi

0 Matter ^fPr-ansfers
errtd Teh ure16. ftT the

uornxai

Cor-Pbon Case, the Court

-- ’̂■tPepLofJ^ijab (pld

I- • .1.:

•i
reiterated,its

e«-\rJier
:I995 SC 530) u ■: ' ^

of a
Oljl Sfr 

.:. :i '■ -

to Isefolioiocd ui 

^’''^irsfer before
for reasons -

IS three
y^'^'-s, which has

®“P'=dn(enc,£

coiTtcs iiece.

If’

ont
:i

ti
#

i:/ ;
-. I

.



1=

*'’'-■"W'^-V/ ••
i' ! /

Ii3l»- -r 4itr‘*ff T •'!
I

.; V:.. \r.\/'.{[)[ 2 f.ic 1 10I^ . r ti»
,t !;!^;.

■ fi//uti'i)i) (»/ l/i<; coiiijKlr.iti itnlluirilij." rurtdmrmorc, with rcjjard lo Irnniifcra of civi!
! • • . ill •

!•I/ -It •I i
.’/; '“I!:y. /. I '1 ■ ■ .' .’•.••

lhi:j Coui't liuj ihut U'anafors by politic^ figures which ave^capricious
1 • j:] ■■•:•'■•• •

.•-lie arc based on considerations not in the public interest arc lOt legally sustainable.
' \ U' . - li i • I * • • • •

i;.*:, Sfxi-L'lnn/ jocfil C»t/cniMicnf Viiid Kurd Deucfopnienf Dcpflfhtienf, Lnliorg
’’ I 'll!

..rifilii.C-;: (1998 ISCMK ■12'-12)- These arc principles of law enunciated by tliis Court •

✓/.ml;;.^ '"n. :
»

‘I.;/ I
1
;

txin: .'
I

• :•• Ml '
ann are to be followed in terms of Article' lo'J of the .'Constitution. We, however,

, __ j,... ..

M ;>i-.iU;dly comc across violaiioivj of such!principles.’'This 'umecessarily leads to
; i fi......-!i -

wltirh, in inni, cli))',;. Courls and Scrvici: Tribunals.

I
P - On the nuiltcr o/ obt'yni;; illc^ni orders /i-oin sapcj-iors I

[■ • • S-' i • n
In S'/f;d Naznr AbOfis Itifri i»s. Secre/nn^ fo fJie Government ol\lhc Puninb and Another

t ■

!;
1 i 1

I

!
• it 1! 1 ii 1

1 i'

■ f : I I I ;I. 1 r/-rm I
. ■ t:!

(2yi;v) SCMR 606), this Court held daat the duty of. public, officers is to independently
Dearm IT •m I • !*

d:;:i:l\argG their functions an<l not be influenced by. "dfefatoriaf misuse of vojuers" at the
I :li 'll i ' ■

, liand.r- of political figures. The Court has also emphasized that the appointment and i
|‘ . i 1 ' ' » 1 ' I

rcninva! of civil servants is not to be politically rriotivated.' Province ofPmiiflb vs. Azhnr

i ii
(2002 5CMR IV These decisions highlight the concept of a civil service which '

I 1 ■ -iS ill , ; ;

1and 1 

t^xpic

h

Assi: ;
:

■' irvfor 1
J

IUi

cnji/.';. certain legal protections and is thus capable of^performing its envisioned role as 

a hr-'.-eriforcing institution. \ ■ ■] | 'j|
i • I'M ' '

The compliance of illegal orders of superiors is .not jusVified.on the basis of
i H i = ■’

having been issued from higher autliorily as it'is the law Coi^titution >yhich must
; i'l' . ^

be o'oeyed. Here it would be relevant to cite judgment'of this .Court in Sfliin'u/in/i
i'. ’ ■ ■ ' • ' i ■ '

Kiif.-it Munwt vs. Covernment of Pukistan (2003 SCMR 1140) where it was stated:
- ■ t ■ - * ■ ■ • . '

•-
I

I
i

!
13./

i
Em

■ Em

:
"....the :

I

c.vcrc.'.'.-f; of povicrs bv the uu6(ic/unclionaries m’dciwch'onMo the direclion of law would
i.' ip' : -ili. ■ '

/iiiti.iauf fo disotjci/lin^J f/ic, command o^ fato and ffte Consffltihon..." Furthermore, in tl\e
r.

S( 1

cMSc nf Hii.s.sfli'ii v.s. Prom'iicc of S:'ntf/t (2008 SCMR 105) the Court held that "f/ie
n ‘ 1 t I

I:: 1

of ar.'j iilegti! flj;d nrliifrory order is neit/ter bindtiig on tfie suborritnafe forums
■' 1 ' ' ■'

m f/ii; cj/cs o/ fnai.'' In Case the subordinates are directed^ to.implement an illegal

nor

'i ] •
• Cldc; sJiouId pnt on r-.v.'...' f/iciV di’sscnfing- note" ‘Human Rtylifs Cases No. 466S of

Ii

Ii

.'in of 2007 and 152c3-C of 2010 (PLD 2010 SC 759). Similarly, illegal orders^

u Mf.
iMn.n.i'. be defended on the plea that these could expose U*-'. concerned government ^c- .

y
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7.mid AI<hU!r 7is: Govern-icnl ofPun/nb (PLDdvr. I'ijk ol disciplmary actipi.1.icrv'anL to
'7- :V ••

1!1995 SC 530). ;.1 ••
;.i- 5 I ';

E- On ihcmnUcro/!J0Jti>i:gc:vitscri^antas Ojficc^^ onSpccialD ty (OSD)
; ■ i

Ordinanly, no govermnent employee sWd be pos^d .'^OSD except under19.
ic

cumpcllmB civcu„.sl=nc.s)l:) the Hajj:Corm.tiun:da3eafVD 2G;1 SC 963)'.h. Coun 

held: "II .e slllri Ital lacing a=.MD|l;dmou;.f to oznolivotg-hom bocouso

uot I'nOT.n to eiilicr the Htpii Servants Act^ 19 5 or the Civil Servanlethe expression 'ObO' r:

Appu,i.nznt PoLbon a,J Tra^fa'i!uies,' 1973.1Referance in thyregaid.may also be 

nvulG 10 the cases of M'- vs. Government o^iyshi^^ic [2000 PLC

.'Oc, . .ii

l^nc/ 
--^Pjr 
''-■’Sir.. 
^orrn

1
CcinmissioniCi', Rawalvin [1997 PLC (CS) 75'ij,(C.5) 533]. Syed Aininf Hussotn Bokhnriyj,

?
FcderationjlPad^ (2009 SCMR 1448) and Lf. CoL .OLlSrf/iVrft Almtnd jnvcrl Shntii VS^1_

Ah.lul V'daiiil Mnlikvj. Government of the Puninb {2006 SCMR 1360).
; ' . '. h 1 • .

The above referred: precedenislave shaped the contour.- of the law releahng to 

c.vrl servants aiad the 'cvrl sery.ce.-lln the estabUshed tradhi-rn of a common law 
jurisdiction, Artlle 189 oftlhe Constitotion siipulales that, "la], j decision o/.Ute Sunrane 

Qn.;i s/niii' ft le catenf Hint if dccdos;a^aestwr, of Imo or is hosed upon or enu,icinies n

20.

e.

C.
principle of lav,,, tc 5:ndmg fer cUrfs n Pakistan." As thi: Court has already held

i

"... II,c mter,,relation of thooarious /Irfioies brj Itm Court becomes part of the Constitution"
J ;1.:i ^ 84). Specidc to thG law vdadng to 

civU servants and mattersln respect of their service, we have nunciated a principle of 

lavi’ in the case! titled Haniecc! AMilg.’’';

::

The Secreti.nr Establishment DivisioAversus

I ■" ii. 'L ' !/ ■’
(1996 SCMR 1185) holding that a tlecision 'oy tlais Coui ^ on a pomt of law wil. be

bindmg on concerned diUhnfntahunctipnfries who will -le obUged to apply such

legalpriarcipl 

litigated

7f ■
■ti
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i
\ ■'-V\ r nofa civil servairt hasother similar caseslregardless of whedaer •

the mlrttei in l|s:6wi(Te|;7; in some-^instances the

applicahon'of | legal p(in(ipde4cLed,in a| precedent may be possible without
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d !

;

. Vi;
iv be some uncerlainv)' indiffkutly or ambiguityl;while;in othermases there may

7
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cU:pcu-lincnta! ixpreacnudo:''. or iiiiiiate legal proceediiigs jefore a compclent

^ . /■r '.K! a
t

lo enforce a legal principle enui'rciated by tiiis Court. :

the failure of a state functionary ;to apply a legal principle

clearly' and Unambiguously ..attracted ; to a case, may expose him to

pp.-cvicdii'-gs also under Article 204(2)(a) of the jCorrstitution. TMs article, it may be
• ........................... ■ '

■ grants thi.s.Court.the power to puiiish fpr contempt.any person v^ho "disobeys. .

urdcr of the Court". In a recent judgment,'the Court has clarified the significance of

tJte'.’Courf, in and 0/

orders and (0 reijuiM,- f/it implcmeniation of Us orde's;, responsibilityYo'' 

,-n;,-;i:n:cc.!u;ion has been made obligatonj on other rf-he slate, priniarily't/ie Executiue.

!cii .nr./ •
iin appropriate cases21

ISIr.
h

i

d
• f:' 1'

enforcement mcchairism. It was held .../Ill- l.”..-'Of contempt as an 111.
ifi. if. Jicjs to pass

!. ‘ l-lnmcoer. in the unfortunate situniion that a functionary o/-£/ie'Exec»tiue refuses to discharge

i/KJioen:i( lo piini;.7i liii-i
it.

;\m:.iilu:uiiuil duly, l/ic fi:-:ii’< is ni 

•;fi[-.:rnnrciif of tnws cannot be created or continued luith looffifess courts a id defiant or biUhehj 

■.:,n((/di'trn( /;iib/ic funclivmtriai"'. iiaaz MiWinmiTiad Knkar vs.__^c nation of Pakistan 

?. No.77/2012). If there still remains any doubt, let us clarify that those 

functionaries who continue to ignore the Constitudon and the law, do so at

fun:
I

iCiT.St I r,
,1.
1ex;-.'''.'.'.;'''--

1
l!:i II ..iwM peril. ;

The prmciples of law enunciated heremabove can be summarlied as undcr:- i

ApnoiirtTnents, Removals and Promotions; Appointments, •i) ;
re:'- reals and promoHoiis -.St be •• in accoi dance!

i.iade tin .!-uj-d'er; ' ••'-e i*..')t';e law nn-i '• • ruU !
••or has been left tosuch law C-; ruie ne m.. iS Ui..

PdisrvcHon, suci< discretion must be exercised iia a

siiMciv.red, iranspavent and reasonable mani''ei' and in the

■ II

public mterest. I

Ter.ure, posting and transfer; .Whcn tliCiOrdinai'y tenure for _ii)
a nosting lias Iveon specified iia the',law or rales made

thcrcundiT, siudi •.•inure must be. respected and cannot be

. ciuiipelling reasons, whicl'i ;.ii:-n. be'(r.\y

roco:dod in v/rinng and are judicially jcviewable.

Illegal -onlers; b'.ivil servants owe their first md foremostiii)

allegiance to =.he law'and-the Conslihatidn. They are not

illegal'or ^;rbouiul u) ula-y orders from.superiors'which iiiare
i if

rdaiice with ac-:eplcd> practices and rule-are itol m 'y.
1 • (Iattested

Stiporinlendm-iT 1
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baaed iiQi-ms; instead, in such situations, tlaey must record 
theiv opmion and, if necessary, dissent.

CSD: Officers should not be-posted as'DSD uucepi- for 
roii'.pelliny reasons, which mus't be recorded in writin!’

3' ' ■ '
and ;arc judicially reviewablel If at all an officer is to be 
po.sied as OSD, such;posting should be'for'tlae .nanimum 
pci iod possible and lf there is aidisciplinavy mquiry'going 
on a);ain,st him, ‘s\ich inquiry irlu.st; lx; completed at

• ;v

r

\
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\a ' i;
V/e lu'i-; luily conscious that the aforesaid matters relate to decision makinj', and

;-
aiii'nini:;lral;wo uf ilie inacliinci'y of the State. As such thie responsibility of deciding 

to .MutabiliLy of.an appoinlnujnt, poslmg'or, harisfer falls primarily on the'executive

as

;
im ■.;

n;
branch of ihi; State which comprises of both’the.political executive and civil .servants.

: ■ ■ - n.-b --br '1' i I •
OoHi'ts orduianiy will not interfere in the functioning ciftthc executive as long ns it 

adliijie:; to '.he laiv and i:,';tnb!ishccl norm:;-and 'acts ir furtlaerance of it;; fiduciary.: ;
'.iionsib.iiity. However, wiiilc hearing this petition we havci-ecognir,cd the need forresmm \

e'lUiuiing that decision rnai-ur.g in reUition'to'tenure, appomtinents, promotions andm
'nansfers remains rule based and is notuiusceplidle to,'clrbihaiiness or absolute andm 1

uiaieltered d:.scretion.mwm • i'

»
Copies of this judgment shall be sent to Uie.Hederal Secretary Establishment, tire

^ X ... ■ , .ft: - ' ■•!
Clvief Secretaries of the Proviraces, the ConuTiissioner Islamabad Capita; Territory and
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