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Counsel for the appellant and Addl. AG for the 

respondents present. Arguments heard and record perused.

08.1.20178 I

;
This appeal is accepted as per our detailed judgment of 

today in connected service appeal No. 1001/2014 entitled “Mst. 

Samina Begum Vs. The Secretary, Government of Khyber

■ Pakhtunkhwa Health Department, Peshawar and two others”. 

Parties are left to bear their own costs. File be consigned to the

■ record room.

ANNOUNCED
08.01.2018
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24.08.2017 Clerk to counsel for the appellant and Adll: AG for 

respondents present. Clerk to counsel for the appellant seeks- > 

adjournment. Adjourned. To come up for arguments on 02.11.2017 

before D.B.
*.

AhTnad Hassan) 
Member

(Gul Zeb Khan) 
Member

1

\

\
\\
\

02.10.2017 Counsel for the appellant and Kabeerullah Khattak, 

; Addl. AG for the respondents -present. . Counsel for .the 
appellant seeks adjournment. To come up for argument on 

03.01.2018 before the D.B. \
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03.01.2018 Counsel for the appellant present. Mr. Muhammad Jan, 
' 1

DDA for respondents presevit. Counsel for the appellant stated 

before the court that similar nature of . appeals have been fixed 

before D.B on 08.01.2018, therefore the same may also be clubbed 

with the said appeal. Request accepted. To come up for arguments 

on 08.01.2018 before D.B alongwith connected appeals.

;

(Ahmad Hassan) 
Member(E)'

(M.Amin Khan Kundi) 
Member (J)
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Agent to counsel for the appellant and .Mr. Yar Gul. Senior 
Clerk alongwilh Mr. Usman (Jhani. Sr.Cl’ for respondents 

present. Agent to counsel Ibr the appellant requested ibr ^ 
adjournment; Adjourned for arguments to 

before D.B.

lp.08.2016(
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I ** • Clerk lo counsel for the appellant and Mr. 

Ziaullah, GP for respondents present. Clerk to counsel for 

the appellant requested for adjournment. Request 

accepted.-To qomeup for~arguments on ■

20.12*20164
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A.G for respQ,rident-^-a» ^ '9 14.07.2015 Agent of counsel for the appellant and Add!; 

present. Requested for adjournment. To come up for written 

reply/comments on 1.9.2015 before S.B.i
•■1m Cfrairman
■I

m
10 01.09.2015 Agent of counsel for the appellant and Mr. Yar Gul, Senior Clerk 

for respondent No.2 alongwith Assistant A.G for all respondents 

present. Written reply not submitted. Requested for further] 

adjournrnent. Last opportunity granted. To come 

reply/comments on 23.11.2015 before S.B.

11
Im

lim up for written

I '■i

's

Ch.ffi It
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I 23.11.2015 Agent of counsel for the appellant and Mr. Yar Gul, Senior 

Clerk alongwith Addi: A.G for respondents present. Written reply 

submitted. The appeal is assigned to D.B for rejoinder and final 

hearing for 12.4.2016.

I,IPP1

ii

n
Chi

1
m

12.04.2016 Clerk to counsel for the appellant and Addb.AG for
i
4

1s respondents present. Clerk to counsel for the appellant requested
4

1 for adjournment. To come up for rejoinder and arguments on

15.08.2016.

■' Member
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^ 6 > Counsel for the appellant present, and requested for 

adjournment. Request accepted. To come up for preliminary

20.02.2015 V

hearing on 26.03.2015.

—

Member

7- Counsel for the appellant present. Learned counsel for the 

appellant argued that in respect of identical issue appeal No. 

571/2013 has already been admitted to regular hearing which is fixed 

for 16.04.2015.

26:03.2015

1v

LL. I ;•a

If In view of the above, this appeal is also admitted to regular 

hearing. Subject to deposit of security and process fee within 10 

days, notices be issued to the respondents for written 

reply/comments for 16.04.2015 before S.B to be heard alongwith the 

afore-stated appeal.

a?c, o-
—c.'

■ CO r i
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kChSrman

Agent of counsel for the appellant and AddI: A.G for respondents 

present. Requested for adjournment. To come up for written 

reply/comments on 1^^.^2015 before S.B.

16.04.2015
8
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Clerk of counsel for the appj^Ilahl i!)res'eik. 'Silliicfc the 

Tribunal is incomplete, therefore, case is adjourned to 26.01.;!015

10.11.2(314 t

k

1
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for preliminary hearing.
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Counsel for the appellant presept . and stated tliat; similar

nature of appeals titled Rehmat Pas and others in service appeals
, 1 '

' No. 571 to 577 have already been admitted and pending before 

the learned bench-11, therefore the same may also bc'admi te;d and
M i':’’

clubbed with the said appeal. The libbvc mentioned I'sbr /ice 

appeals may be requisition.'To come up for fuither preliminary

26.01.2015t

> ;
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I ; ;, 4 I
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hearing on 09.02.2015.
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Counsel for the appellant present, and requested for
*

adjournment. Request accepted, 'fo come for preliminary 

hearing on 20.02.2015.

09.02.2015i
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Form- A V

FORM OF ORDER SHEET
Court of

1006/2014Case No..

Order or other proceedings with signature of judge or MagistrateDate of order 
Proceedings

S.No.

V \ v-2 31

The appeal of Mst. Aqila Naz resubmitted today by Mr. 

Khaled Rehman Advocate may be entered in the Institution 

register and put up to the Worthy Chairman for preliminary 

hearing.

06/08/2014
1

.*•
K

This case is entrusted to Primary Bench for preliminary 

hearing to be put up there on

2

\

- .f'
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The appeal of Mst. Aqila Naz Charge Nurse received today i.e. on 08.07.2014 is incomplete on 

the following scores which is returned to the counsel for the appellant for completion and 

resubmission within 15 days.

1- Copy of appointment order of the appellant as Charge Nurse mentioned in para-5 of the 
memo of appeal Is not attached with the appeal which may be placed on it.

2- Annexure-F of the appeal is illegible which may be replaced by legible/better one.
3' Annexures of the appeal may be attested.

ys.T,No.

/2014.Dt.

SERVICE TRIBUNAL 
KHYBER PAKHTUNKHWA 

PESHAWAR.
Mr. Khaled Rehman Adv. Pesh.

r
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%FORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. Ib>p6> /2014

: Mst. Aqila Naz The Govt, and others

Versus

Appellant Respondents

XNTDEX

Memo of Service Appeal1. 1-7
2. Advertisement A 0-8

First appointment letter3. 14.02.2005 B 0-9
4. District Cadre Policy 

Regularization Act, 2005
Circular letter______

7. 2^*^ appointment order

15.01.2002 C 0-10
5. D

73^6. 10.08.2005 E

11.31.05.2008 F
Judgment of the Hon^ble 
Peshawar High Court,
Peshawar_______________
Judgment of the august 
Supreme Court of Pakistan 

Departmental Representation

/t-z-'J8. G14.01.2010 »•

9. 15.03.2011 H

10. 1
11. Wakalat NamaI

Ap^llants

Through
/
//

Khal
Advi e, Peshawar
3-D, Haroon Mansion 
Khyber Bazar, Peshawar 
Off: Tel: 091-2592458

Dated: 7 / *^2014 Cell # 0345-9337312

4.
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p^FORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No, /2014

Mst. Aqila Naz
Charge Nurse, DHQ Hospital, Swabi Appellant

Versus

1. The Secretary,
Govt, of Khyber Pakhtlinkhwa 
Health Department, Civil Secretariat. 
Peshawar.

The Director General,
Health Service, Khyber Pakhtunkhwa, 
Peshawar.

2.

3. The District Health Officer, 
District Swabi Respondents

SERVICE APPEAL UNDER SECTION 4 OF THE
KHYBER PAKHTUNKHWA SERVICE TRIBUNALS 

ACT, 1974 FOR REGULARIZATION OF THE 

SERVICES OF THE APPELLANT W.E.F.

14.02,2005 TILL 31.05.2008 ON THE BASIS OF

EQUALITY AND EQUAL PROTECTION OF LAW 

IN THE LIGHT OF THE JUDGMENT RENDERED
BY THE AUGUST PESHAWAR HIGH COURT, 

PESHAWAR IN W.P. NO.1662/2007, 1166/2008 & 

1160/2008 DECIDED ON 14.01.2010 AND UPHELD 

BY THE AUGUST SUPREME COURT OF 

PAKISTAN VIDE C.P. NO.170-P TO 172-P & 668-P

OF 2010 FOR WHICH APPELLANT PREFERRED

DEPARTMENTAL REPRESENTATION TO
RESPONDENT NO.l BUT THE SAME WAS NOT



2■f#’

DISPOSED OF WITHIN THE STATUTORY

PERIOD OF 90 DAYS.

PRAYER;
On acceptance of the instant appeal, appropriate 

directions be issued to the Respondents to regularize the 

services of appellant w.e.f. 14.02.2005 till 31.05.2008 in 

the light of judgrnent rendered by the Hon'ble Peshawar 

High Court, Peshawar with all back benefits on the basis 

of rule of consistency and equality before law.

Respectfully Sheweth,

Facts giving rise to the present appeal are as under:-

That in the year 2003 an advertisement {Annexx- 

A) was floated through Press, inviting applications 

for Charge Nurses. Appellant being qualified in 

terms of advertisement applied for the same and 

after going through selection process, the 

Departmental Selection Committee recommended 

her and finally she was appointed as Charge Nurse 

(BPS-14) by the then Executive District Officer 

(Health), Swabi on the approval of the then DCO 

vide order dated 14.02.2005 {Annex:-W). It will 

not be out of context to mention here that vide 

letter dated 15.01.2002 {Annex^C) issued by the 

Govt, all the Provincial Cadre Posts in BPS-15 & 

below of the Health Department were converted 

into District Cadres.

1.

That in pursuance of the order ibid, appellant 

assumed the charge of her duties at DHQ Hospital 

Swabi, thereafter appellant started performing her

2.



3('Sir-

duties to the entire satisfaction of high-ups. 

Moreover, Respondents also maintained her 

Service Book wherein necessary entries were also 

entered from time to time and she was also 

allowed all the facilities and privileges as 

admissible to other regular employees.

That in the year 2002 the Government had 

introdueed a Contract Policy and hence ail the 

appointments thereafter were made under the same 

Policy similarly the appellant was also appointed 

under the same Contract Policy and it was 

specifically mentioned in the appointment order 

that the appointment of appellant would be 

governed under the same Contract Policy. It will 

not be out of context to mention that neither in the 

advertisement nor in the appointment order there is 

mention of the fact that the post against which 

appellant was appointment was a project post.

3.

That in the year 2005 the Govt, decided to grant 

regularization to all those employees who were 

appointed under the Contract Policy of 2002 and in 

this respect the Provincial Assembly passed an Act 

i.e. the NWFP Civil Servants (Amendment) Act, 

2005 {Annex:-D) whereby Section-19 of the 

NWFP Civil Servants Act, 1973 was substituted 

and accordingly all those employees who were 

appointed in the prescribed manner on or after the 

1"^ July, 2001 till the commencement of the Act 

were declared to be regular civil servants for all 

intents and purposes except for the purpose of 

Pension & Gratuity and copy of the letter dated

4.

i
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10.08.2005 {Annex'.-E) issued by the Govt. Thus 

under the Act ibid, all the employees selected and 

appointed on Contract basis stood automatically 

regularized by operation of law.

A-

That since the date of her appointment, appellant 

had regularly performed her services to the entire 

satisfaction of her superiors, however, later on, the 

appellant was told that her appointment was under 

the ADP Scheme and that appellant should appear 

before the Public Service Commission for the post. 

In the meanwhile the posts were advertised by the 

Public Service Commission and thus appellant was 

compelled to apply for the same and after 

undergoing the selection process, she was 

recommended and appointed as Charge Nurse vide 

order dated 31.05.2008 {Annexi-^) and 

immediately on termination of her services she 

assumed the charge of the same post without 

break.

5.

That in identical case under similar circumstances, 

the Male/ Female Nurses of District Dir Lower and 

Malakand who were also terminated under the 

same ground of Project employment and who were 

similarly appointed the way back in the 2003 & 

2004, approached the august Peshawar High Court, 

Peshawar in W.P. No,1662/2007, 1166/2008 & 

1160/2008 which were allowed vide Judgment 

dated 14.01.2010 {Annexi-G) on the strength of 

similar other Judgment in Writ petition 

No.475/2006 titled ''Miss Shagufta Sayed.,,Vs,,, 

The Govt, of NWFP and others” decided on

6.

1
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11.07.2007 and the same was subsequently upheld 

by the august Supreme Court of Pakistan vide

C.P.170-P to 172-P & 668-P of 2010 decided on 

15.03.2011 {Annex>U\

That accordingly all the terminated Male/Female 

Nurses were not only reinstated into service but 

also declared regular employees under the Act IX 

of 2005 and they were also allowed back benefits 

by the Department. As the case of appellant was 

identical in nature, therefore, when the appellant 

came to know about the decision, she also 

preferred Departmental Representation (Annexi-l) 

to Respondent No.l but the same was not disposed 

of within the statutory period, hence this service 

appeal inter-alia on the following grounds:

7.

Grounds:
That Respondents have not treated appellant in 

accordance with law, rules and policy on subject 

and acted in violation of Article 4 of the 

Constitution of Islamic Republic of Pakistan, 1973 

and unlawfully refused to regularize the services of 

the appellant, which is unjust, unfair and hence not 

sustainable in the eye of law.

A.

That appellant was unaware of the Judgments 

aforesaid and just now she came to know about the 

same. As the case of appellant is identical on all 

fours with that of other employees of the 

Department working in similar manner who were 

granted-relief by . the august Peshawar High Court,

B.
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Peshawar therefore, appellant is also entitled to the 

same relief under the principle of consistency and 

equality as laid down in the case of “Hameed 

Akhtar NiazL.. Ks... The Secretary^ Establishment 

Division, Govt of Pakistan and others reported in 

1996 SCMR 1185 and Tara Chand and 

others, ,,Vs„ .Karachi Water and Sewerage 

Board, Karachi and others*^ reported in 2005 

SCMR 499 and another Judgment reported in 

2009 SCMR 1.

■i

That the appellant has been discriminated because 

similarly placed employees serving in identical 

circumstances have been regularized with all back 

benefits whereas the appellant has been refused the 

same benefit which is violative of Article 4 & 25 

of the Constitution of the Islamic Republic of 

Pakistan, 1973.

C.

That appellant was appointed on Contract basis 

under the Contract Policy of 2002 and stood 

regularized by the operation of law and therefore, 

she was entitled for regularization of her previous 

service on the analogy of other colleagues 

similarly regularized.

D.

That appellant all along during her previous 

service has been treated as a regular employee, she 

has been extended all the facilities of a regular 

employee and furthermore, her contract period was 

not further extended after the promulgation of the 

Act-IX of 2005 which by itself reflects that the 

services of appellant were regular and not of any

E.

■i
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A project.

That appellant would like to offer some other 

grounds during the course of arguments.

F.

It is, therefore, humbly prayed that the instant 

appeal may graciously be accepted as prayed for above.

Any other relief as deemed appropriate in the 

circumstances of case not specifically asked for, may also 

be granted to appellant.

Through

\ Peshawar.
/ 07/2014Dated:

\
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!
N Coii.seqncnl upon llio R-fornnicntliUion orR-*)cclion commillcc iji ily mooting 

hold on 25-11-2004 iukI duly apprgvcd luid signed by liio Oislriol Cuordinaliun 
ORiuer Svviibt(r:onipeleiU Anlhority) vide- lii>- iRtlcr 'No, 247/12/n('0 (Henltli)

■ dnlcd 0U/n2/2nO5, the rollowing art) hoi oby appointed as ChaigoT'Jnrsos (RP;.1-14. 
Rs. 3100-240-10300) plus usual allowances as admissible undcf the conli'aci 
policy 2002 :••

■I

{)

1
j

v/t.:t
Hamida Gul D/0 Oulnb Khati (Moh:- ^liajiisha Khei Swabi.)

2;' • •' Muveed Said ;.VO Uiner Said iTvIlisjiui'Abad -Vid. Daia Giuu i IvTai'diuiK " 
^ ^Foria Snhrab D/O iVTnhamtnad Sohrnh (Moh:- Karani Khel Swabi). . 

'■Hajiildu p/0 Ziu-Kli'iui (Vill:-'jiilbai Swabi). 
fiiilshaii* Ara D/O Niniahillah (,Vill:- Kalabat Swabi).

^ SubiaD/C'Fazal Rclmiaii ( ViM:- Krunal ShcrKilli Swabi.)
Siuniat: I.)/0 Jaber KJtaii ('Vill;| Maneri Baia Swabi).

S. ^AqihiNa:'. D/O liiuiiid Shall ( -Moh : hiayat Khol Swaiii.) ■
V. ^^uuiziu a Begum D/u Saixiai' Wali ( Viii:- Slieiidi.Dlieri Swabi).'

Siunina D/O Shamas Khan'(Vill: Labor Swabi.
Ir.shud Bibi D/O Ohu[i iuiuilu]ii(Vili; Toidlier Swabi)

12 Yasnieen D/O Sherin Khnn'( Vjl: Mnneri Pnyan Swabi)'.
13. 'c/AlmniO(^ D/O Ziunln ( 'Kabal Disil: Svvat).

, Slialieeii D/O Ziu'dnl ( Vill: A.sotaSliant'SwabiV 
Maiyaiii Bibi D/O Fazli Relunuii (Vill; Tiuio TeladI: Lalior Swabi). 
Farveeii 12/U Aauliainniad SluuVt Bid'tjliaJi Road Distl: Mardan).

1.t

4.
.5.

0^!
t

in.
I ii.

14.-
15.-
L6.
17., . SadaqatD/0 MaJiabatKIian Shewa Swabi).
18. Niglial'Bibi D/O Bakhl Nawiiz (Vil: Kohi Biirniol 'Oistt: Miu'diui). '

Diihnra D/O Sardar Wali { Vill: Sheikh Oheri Swabi).
'Nazish Bcguiu D/O DiiiiWiu- Shidi ( Vii: Ziiu ai Kal<a Saliib Distl; Nmihelua)-. 

21.' ■ - Shcilieen D/O I-Iazi'at Mir ( Moli: Toor Kliel Swabi).

►

L: 10;
•• -20.•]

.' .Saecdn 24az D/O i\jiiir Balitulei' (Vill; MiU'gliiiz Swabi).
, Slialieeii .Nawaz.D/O AfnirNaw»iz( Dis’ll; Bajinu).. '

Sai'iul Jehan D/O Mnhruiiniad Qaitier (Vill; Dagai Swabi).
Initiaz Gill D/O Muhaiiunad Shall ( Eidgali Road Disit: Miu'daii).

■ 26. ^Anjiimaji Begum D./QiAbdul vvadood (Vill: Giimbat Tehsil Timergara Dir).
’ 27.'^/^iNusrul Klian D/O Nawai-Kliun^ Vill: pugai Swabi).

^Bibi Amina D/n.A.mimil Fraq b Vill: Aladand Batkhla).
• ' fit-’'--''

YolU' appointment will be subject.tp the followitiG term.s <ind coiiclitions:-
Thiil your appcintriiciit is pn'rcdy on contract basis foi' a period oFtlu'cc yc:u's .

- and your services are liable to be terminated at any tune wiUuuil tuiy notice or 
reasons being assigned.
Thai you lu'c declai ed medically fit for GuvcnuiieiU Service.

. 'Die post is non trnn.sfe.rable.\i’. •.

.-. 22. 
• 23.

■!

• 'IT.
■'1 25.

1

28.

1.
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2.
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l-.'UVlilU^Mlim'Ui' NWiu-,

■" .f‘'-v(>.*^KSTAI)I.ISllMENT& AI)MN.DKPARTMF,NT. . '' 
O A CIUiCULATlON \VINC;j , .' • • :■
it-'Acr'-

4 04I

A '.■|>
'• ' ,-a

-'t'ii -v '4f

V. '•
••• fr

• Si ‘

. No.SOR.U(E<S:AD)l(20)/y8.V..liI. The Governor, ‘NWl'P 'Ja plcua- . couv^ 

Provincial Cadre Posla in DS-15 and below of the I’rovincjnl Mcnllb Dcparlmciil inio Ihc 

Dislvict Cndrca wiih Inimcdiutc crfccl on Iht; fidJovviny Icnns and cojuiillons:-

*/■■

•v/ Pcslinwar, Ihc 15“‘Jaiumiy.^OC),NiU 'I

/ { ?/\N\
■W:f** < • !> '.

, II

•■ ' i
I

%t

!!4 .

: •. ; •]• • I4 I

• Pcrmunciu irnnsfcr u) thi* Disiricu-will i)c made on domicile and ucniorily • !••.
b'oais.J

i

• :
Tn ease of thc. personnel of Ihni pnrticulnr dislncl bcinf; more lluin--ihc ■ 
sanciioncd slrcnylh, Ihn dcploynicni will bo on the basia ofscniorily and ihe ■■■ i 
junioi* most ovct-How 'vill bo posicil icmporarily to the adjacent disiricis till 
such time vacancy occurs in.thc District of their doriiiciic. ' '

• b)
I

i

r . . . • • ;
' **» * ' * '* •

All such cmi)lv?yec.s of ihc above .siaui*; wdrkinij hi TATA bul belojiijing to
settled districts will be adjusted ns per llieir seniority in the cudre ujid llic 

.. . over-flow will'continue working in IvVl'A' till such lime a vacancy occurs*
in their districts of dotTiicilc. • ' :

‘ s *
>

c)
t

'Die domicile of the lenirilo oirieinls will lie counted umlcr the-wedlock 
policy and such employees' •.vill be piven one time, irreversible choice to 
opt for the districts of'heir spouse or their own. Jn ease of spouse bcini^ a 
Governincnl Employe: and' his trjinsfcr to another district,■intcr-disCrict. 
iransfcrs of the lemnli: ofncinls'•-viH be allowed subject to''avnilabiIily.of 

vacancy in Ihc desired (iislrici. ;

'Die icrlniry hosi.-Mlais will lu- :illuV/.:il lo opt once ftu retention of alnfr of ■ ■ 
their'choice wlti’ch, jn light of the nulononiy ailcs, would be iibsorbcd’in 

their service. It will be inciin-hcnl r.jwm the lorti'aiy ho.spilals and Provincial
h rmpiliiyecs Ui carry, out nil sul scqucnl . 

recruiimenl arilu: I’nwneiai ‘cvd in line with the /oniii iilltietUion ilnlicy of’ " 
Ihc. Ihiivinrial ( uivernincnl.
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ua-0e r

<>
HHaUrici Ui tinoihcr will be ileeidcvl andAll ease:, oi' irunsrei iVoiu 

ordered upon bv the Direcior-Cra«ml Health Services, albeit wjiR the prior
cnnsulir.iion of the Dbhictcofft-renunl.
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Re^ulariz^ion of Services Laws 761, ;lf.;

«4wa t'S' ,S“'="■*'“=»
Merally ^ Provincial Assembly of the North-West FmnLr p Bill 1990 having been passed by the

* by the Governor of NoTwest St S to

Ad of the Provincial Legislature of the North-West Frontier Province'"^' "■ :i

I undo 
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to as‘ sriEESsr--”^ *' Frontier Province 

1989 (N.W.F.P Act No. VIII of 1989), fofe
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basis/1 I

It is hereby enacted as follows;- OWy5 (
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Im}-:■ concerned.
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etvice only, the same shall be deemed to have been condoned as extraordinary leave without pay.
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North-West Frontier Province
Civil Servants (Amendment) Act, 2005

(N.W.F.P. Act No. IX of 2005)
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An Act further to amend the North-West Frontier Province Civil Servants Act 

[Gazette of N.W.F.P,, Extraordinary, Page No. 202-203, 23rd July, 2005]

V§

, 1973

?mi? 7(Aniendmenn'’ffir^nns^h®®‘®'Y^°°^^^“'‘'‘°--^'^" North-West Frontier Province Civil Servants 
Ph ®cth been passed by the Provincial Assembly of North-West Frontier

: l„iv by the Governor of the North-West Frontier Province on
Act of the Provincial Legislature of the North-West Frontier
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4?jJuly, 2005 is hereby published. 
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A-::762 Regularization of Services Laws

, Preamble.—WHEREAS it is expedient further to amend the> North-West Frontier Province 
Civil Servant Act, 1973 (N.W.F.?. Act No. XVIII of 1973), for the purpose hereinafter appearing;

It is hereby enacted, as follows:-- ■

Short title and commencement.—(1) This Act may be called the^rth-West 
Frontier Province Civil .Servants (Amendment) Act, 2005.

ir■

»?

i
,vf'

[i
1.

♦ ‘ aIt shall come into force at once.

the following shall be substituted, namely.

Pension and gratuity.—(1) On retirement from service, a civil servant appointed 
on regular basis in the prescribed manner before the commencement of the North-West Frontier 
Province Civil. Secants (Arhendment) Act, 2005 .(hereinafteyeferred to as the Act) shall be 
entitled to received such pension or gratuity as are admissible to him under the West Pakistan Civil

Service Pension Rules; ■

Provided that in the event of the death of such a civil servant, whether before or after 
retirement, his family shall be entitled to receive such pension, or gratuity or both, as admissible unde

the said rules. ’ . . ^

(2)*4; V i
Im

:
I I

t‘
.1 ii

1 t
■1 19.J''v ■

'w f*'

l J

n
■5*

a;Ir;

ftii
contract basis shall, with effect from the commencement of the said Act, be deemed to have been 
appointed on a regular basis. All such persons and the persons appointed on regu ar basis to a service 
o.r Mst in the prescribed manner after the commencement of the said Act shaMor all 
purposes be civil servant, except for the purpose of pension or gratuity. Such a Civil servant shall, in 
lieu of pension and gratuity, be entitled to receive such amount contributed by him towards the 
Contributory Provident Fund, along with the contributions made by Government to his account in the 

said fund, in the prescribed manner:

Provided that in the event of death of such a civil sen/ant, whether before or after retftement 
his family sh^l be entitled, to receive the said amount, if it has already not been received by such

deceased civil servant.

(3t No pension to a civil servant, who is otherwise entitled to it, shall be admissible to 
him if he is dismissed or removed from service for reasons of discipline, but Government may sanrtion 
com’oassiohafe' allowance to such a‘ servant, not exceeding ,two-third of the pension ,* gratuity 
which would have been admissible to him had he been invalidated from seivice on the date of such 

dismissal or removal.

. fc'

hisS 1
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i•r.''
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%ill
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‘1

Vl* .
case of such dismissal or• . Provided that a civil servant referred to in sub-section (2), in ^ u ,,

in addition to his own contributions to the Contributoiy Provident Fund, be;atowed on
not exceeding two-third of Government contributions

•S\
. removal, may, in .

account of such compassionate allowance, a sumll"h:
in his account.

•r I

If the determination of the amount of pension or gratuity admissible to a civ^ 
servant is delayed beyond one month of the date of his retirement or death, he or his family, as the 
case may be, shall be paid provisionally such anticipatory pension or gratuity as may be determined
by the prescribed authority, according to the length of service of 7''
pLsion or gratuity; and any over payment on such provisional payment shall be adjusted ag^nst t
amount of pension or gratuity finally determined as payable to such civil servant or his fa y^
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JU;OGMENT SHEET 

IN THE PESHAWAR HIGH COURT .
PESHAWAR /

JUDICIAL DEPARTMENT V

//So

\
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;No of,
:•

JUDGEMENT I,

!l

.......

'-7

-/JZ.j’/aro of iicuriny_

Appcllfint/s;/; ;

• \ •

ABDUL AZIZ KUNDLrr.. •ruriiuarii i:o aii

advertisement appearing in Dally “Aaj"

Peshawar dated 25.fJ.2004, the pelitlonois iV;:!}

1

»

Mvahamniad .and 12 others '.:iii{:i)M>

applied for the post of Nurses and after due
)

process; of test £ind intensew, they

appointed as :Male.. Nurses (BPS-14) vide
i • . ; ■ ' , • .

orders.clated xG.8.2004-, Issucid. by Disti-ictCc- ' 

ordination Officer, Buner (respondent K’o.2j.; .

'ri'u'lr n ui I'vU'i 11. v/ci.m ()m ui ■ i i M’ii< g m.\/ ,|';

' Inittnlly. fbi* a pti'ilcicl of* (lirce ;,,'rtir.s imc.
' j ■ !■■■'' '

to 1 automatic termination. However, In case

Iv/ere t;
I

■1

I

t
J

I III II;I 11.i) >i\*: 4'; ( .>;\
I

If.
il'i i) ;

the Job is required to be continued, r. IVesh
I ,1 ;

contract w US to \ e executed.i
i

JI

^ jLater on the case c-f Lhe petitionei':; ■, 

was ' considered for regularization ■ ol.' theh

! ,i.

r
!, ,1

V 'I •
r!

sei'vlce . and ultimately DCO Buner vide'his

order dated 19.04.2007 pursuirinl IO -
» I

i

1
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I ! \
Government of NWFP E&A. Department ✓

letter No.SO-VI/E6:AD/1-13/2005Circular
T 1

dated 10.8.2003,, regularized the sei*vlces of 

the petitioners with effect from 17.8.2004.

that3. It • someappears

correspondence took place between the official ' ^ ;!

respondents and a stand was taken that the 

]Detitioners . have been apjDolnted again.st a

I

,1

\

scheme "Improvement, and Standardisation of 

DHQ Hospital. Daggar. Bunc;i‘" and It was 

proposed that the petitioners be acljnslefl
. r

against the newly approved posts.

Notwithstanding the fact ^ that the 

petitioners were regular einployees of the 

department,, respondent No.3 i.e.
; I

General (McuUli) NWKJ', Pcaliiiwar, vide liLs

7.7.2008 directed that the

\\

1

i! 4.li

i. t

a
Director •

5
r

letter dated
!

employees appointed ag^ii'^st the post created 

under ApP .scheme stand automatically 

terminated, on conlpletlon oi the scheme and 

on receipt of this letter Medical Supdt: DHQ
■'I ■. ^

. Hospital. Buner i.e. respondent Np.p treated
■ t, ^

this as a termination letter oi the petitioners

I

'i

S'!1
i ;

f ;( ■ 1

:■

I\

I

\:
and, accordingly he endorsed the same to the 

for their information and

11

1

petitioners 

compliance.

I

i

i;
f

■\



r\
■ -- p/'i f'. .

This fCirGcd the , petitioners to

r ■ I

■A
5.

V1

approach this court through this, writ petition 

and as an Interim relief the following relief was 

prayed for '

"Graciously, the respondents may be 
restrained, from filling (he vacancies till 
final disposal of the writ petition."

The writ petition v/'as taken up for
N ' ‘ '

hearing' on 30.7.2008, and .Avhlle ordering

Clubbing of the same with W.P,No. 1662/2007, .
j. ■

status quo was-ordered to be maintained.

;
1

6.
i • i • i

: 1

\■;

' IIi .1) .:
t

:

! In their comments, respondents 17. i .

ancl 2 have taken the plea that th(^ jpetitioners . 

had been appointed under tlie AUP Schtane

I : :; I
;

•V.
4'
II

!

posts and since the D.G. Health Services had 

directed termination of seivlces of; those 

appointed’ against the said posts, therefore 

petitioners were endorsee the said directions 

for Information and compliance.

While the petitioners were still 

working as contract employees, when the 

Government of NWFP through NWFP, Civil 

Servants {Amendment) Act, 2005 (IX ol 2005) 

substituted the original section 1.9 of the said

. !
i

I

8.
. \

i

1

:
Act by the.fo i >wing new section:-

. "19. Pension and__ gratuitv.-(ll On
. , retirement-from service, a civil servant, 

. appointed .on ' regular .basis in the 

prescribed 
commencement of

■;

I

;

1/,.-X manner' before the.
tlie North-West.

rL*i£Vfw,
• i ,; I. I

•i
t



/ r.
. ■

4

, Province •Civil Sei'vantsFrontier
(Amendment) Act, 2005 • (hereinafter 
referred to as the said Act), shall be 
entitled to receive 'Such pension or

admissible to him undergratuity as are 
the West Pakistan Civil Sei-yice Pension /

Rules:

Provided that In the event of death 
of such a civil sei-vant, v/hether iDefore or

his family shall beafter retirement
entitled to receive such pension, 
gratuity, or both as admissible under the 

said rules.

or

(2) A person though selected for 
appointment in the prescribed mannei to 
a service or post on or after the 1st day of 
July. 2001, till the commencement of the 

but appointed on contract 

shall, with effect from the
said .Act 

basis,
commencement ■ of the said Act, 
deeiued to have been appointed 
regular basis. All such persoijis and the 
persons appointed on regular basis to a 
service or post In the prescribed mannet 
after, the commencement of the said Act 
shall, for all intents and purposes be civil 
servant except for the purpose of pension 
or gratuity. Such a civil servant shall, In 
lieu of pension and gratuity, be entitled 

receive such amount contributed i)y 
him toward^ the Cqntrlbutoi-y Provident 
Fund, alonglw'th the contributions made 
by Government to his account In the said 
Fund, In the prescribed manner.

be
on

to

Provided that In the event of death 
of such a civil sei-vanl. whether before or 
afterf retirement, his. tamily shall be. 
entitled to receive the said amount, if it 
has. already not been received by such 

deceased civil servant.

No pension to a civil scrviinl, 
otherwise entitled to it, shall he 

admissible to b i if he is .dismissed or 
removed from service for reasons ol
discipline, bi Government may sanction-
compassion,.ite allowance l.o such ciyi 
servants,'not exceeding two-tbird ol the 

pension or gratuity-which would have 

been admissible to him had he been

- (3)
who is



■‘t,

invalided from sei'vice on the date of 
such dismissal or reiTio\ al.

X,
/

7\.
f

Provided that a civil servant ( y 
referred to In sub-sectii^n (2)., in case of 
such; dismissal or removal, may. in 
addition to his own coiitrll:)ulfIons to the 
Contributoiy Provident i''und, be allowed, 
on account, of such compassionate 
allowance, a sum nol exceeding two- 
third of Government contributions in his 
account.

t
• I

I

I

1 •

(4) If the determination ,of the 
amount of pension Or gratuity admissible 
to a,civil servant is delayed beyond one 

month of the date of Inis retirement or 
death, he or his family, as the case may 
be,, shall be . paid provisionally such 
anticipatory pension or gratuity as may j! 
be determined by the prescribed 
authority, aceordlng to the length ol' 
seiwic'e of the civil servant which 
qualified for pension oi* gratuity and any 
over / payment on such provisional 

' payment shall be adjusted against the 
amount of pension or gratuity finally 

■ ■ determined as payable to such civil 
servant or his family."

■]

V.

•

;

1

PeLltioncrs’ case Is i.lnal: on no |.7olnl 

of time the official respondents irealcd tlumi 

as employees of a project or under the ADh 

Scheme; that the posts v/ere advertised on 

contract basis and so were (hey appointed on 

contract and then vide order dated 19.4.2007 

regularized with effect from ,17.08.2004 and 

since then holding n^gvilar ■ pn.sis and

9.
I

i
!■

I

■ • ; i were

treated as'such: that even if the -said ordei's 

taken'out of consideration, then with' the

Civil Scrvaiils
are

p •omulgatlon of N.W.P.P., 

(Amendment) Act, 2005 (Act IX oi 2005)
I

li ley

I
i i



6'
. “«!F •f ■

like other employees of other departments ol

N.W.F.P.

automatically became regular employees and 

that the subsequent actions ol the

.
F /

/ Government ofthe Provincial
i

:

I
•■I

respondents and ultimate termination of the

an act based on malande.

■;

petitioners was 

without lawful authority and Jurisdiction.

m.

■

There Is rio denial .()f the fact that10. •
;

petitioners are appointees after the target date 

of 1st July, 2001 on contract basis and were in

when the amendment

V

'
;

active seiwice

aforestated was brought in the relevant law.

In somewhat similar circumstances11.
I

vide Judgment dated 

writ petition .

this Court has

11/7/20.07 passed In 

No.1731/2006 titled. "Ms.Shagufta Sycd and
.three others Vs. Government oi N.W.K.P. and 

three others" exhaustively dealt wItVi

Issued writs.

has been consistently follbwed and

1

' I : this

The said .proposition and 

judgment

there is no reason to deviate from the same.
i . ■

Consequently, this VV.P. No.l ISO ol

allowed, the impugned actions and

orders of tlie respondentSj are deciaied to be

without lawful authority and juri.sdiction.

declared lo be regular

employees on their respective ■ posts both ■

I.

i

4.

. 1 12.
I(

2003 isI

I

.1

Petitioners are
I

!■

•i

j.



H'X -

; ■ .'X: •

, v
under the orders Issued by competent ^■ 

authority and In terms ol sub-section 2 ol

't ^ ' "A-/

(ysection 19 ofN.W.F.P. Civil Seivants Act, 1973 

amended vide Act IX of 2005).
I

■

(as it was 

Parties to bear their own costs

Dt. 14.1.2010.
(/}

0.

o>c■ Hi■
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IIN /rHIS- sy HRiSMi:; c:c;>UR;.r_OF PAKISTAN ■■ 
' (A|-Jpclicili.'Ji;-<.*iiid)Olion)

/
1

. I. n -/ • . ;.

\ ^ '
•■ ■'?:;:-;-l •■

4

l>V^ vt, ^V-- :.

■':''' Present:
>.'... MR-JUS'I'tCU: Ny^SIR-UL-MUnC :

. ,: .■‘MR.'JUSTICE-AMIRvHANL.MUSilrM ' '

., . • ; ' •.i'l. <.<,11/ ..

1^ :
U

\ \
I)'• I1

. 'I \•• I

: - ClVn/PETITT'ON' NOs:-170-P TO 172-P' ANd'^GGS-P OP'2010
Ion ,'\p])cal fi'tin'i the jncliiincniM (/T Pcjili.-iwar 1 lich Cov,u'L dcitcd W1.0 3 .?C)'l 0 
pa.syccl- in W.P:;. . No. 1 lC)0/Qa. lGo-.'/()7,’ I 3 06'. oCi 20,00. unclidatcil
27.05.20 I 0 paqsccl in'W.P.'No. ItfOO of dO 1 0) •

■ ■^ ' ■ - . ' ■ . • •. "• ••, , i.'•/!;/) ''I

: (ih^ail'casey):
, ..:Pctitioiacr's

. *1 •

t

/-/ !:;•
tI

Ciovernmehi; or NWRp'(iio\v RPK) 
j-l-irouglrSecretaiy I-Icali.li tR. oihc

:■

■

I
rrs

,r

• •• ' VERSUS . ' t •t
I1^1 ^ J• /. •,

r:- V./Roj Mohammad.& otiTei\s.' 
. : inaya'tul Haq'‘,8r. otherK . 

Fouzia-.Khaii •

■■■[in CP 170-P/U))
■■ '{in CP 17l7P;& j.'72-iV .

.■■,'(in.GP.668-P/;I0) 
..'..Respondents' .

Mr. .Lai Jaii Kliattak, AAG,’KPK. ‘

,!

;J* • i
u

I

For the Petitioners: I I
I

:
I

Fol-the .Respondents: ■, Mr. Esa Khan, ASC. 

•Date of Wearing: ■

:

t
15.03.2011 i

•. JUDGMENT
;*

y..:.

••.■..NASm>UL-MULK; The Government of Khyl.-x:!' •

■ Pnkhtunkhvva■ has .called; into cjiiestion the-judgment.-of Pesiiawar 

Migii;Court,. Peshawar tiaLecI J.4.0 1.20'i0 whereby the Wi'it j ’ci iiioiis ol •

J.-
1'

I

!
I i)

f

•1 Ithe rcspon'dents'.were allowed and the order dated 07.07.2008. whi<*h 

■ I'esultecl.in', theiipremoval ■ from .service bn the ground .lhai' all iho.'^i'.

I
I, ^
I

•:'
I

■ •;

employees- who''']'iacl 'been appointed under the ADP Scheme 'sintui

y:,-,; automatically- terminated -oh' completion of the project/scheme.
» s I

■ J

I

'•/, VVhalcvei’-'may be the voiis'erfuenecs of ofrice orclci* dated I b.(3-i .20n7. 

y, it-cannot,: alTect-’the RcvSpondcnts, whose . services .were.' regulari^^cd

This Conn,’in i\liSS

!
.'i

■ t.

7/ '■> • w.ithoCit- rcrerCnce..’to a.ny projce.l.' oi‘ schchicl 

rf lrj7}lL-!cMaSRAr• v, , WE. COVeRNMENT OF NW^P. AND OTHERS, f CIVIL
in'rrh ’, 'R '' ’

" ■■ PETITION: NO; -3.2'C-IV-O.F- 2009 )..-cleeidod 'bir-3.1.12.20 1 ('i h:ui in'-

.* •
1.

:v-. f '.1A. ' si1s •I

•j /

A,a
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MU.■JUSTICE: 'rAKIQ PAKVBZ

V'
v

1. \ •
CIVIL inrriTio,\ NO..-------------32()-P OK.2nOO

^7’,^; 7n Vribunnl.
clalcd ..0.^.2009. pjissed ill ApjjCiU No. 1337 ^ 

A . of2008) •

I

’v

Miss Nusrat \V

;ig(
' /> .

: VCl'Si-lS. •

The,'Government of N.W.F.P. 
Peshawar anc! others

. For the Petitioner: .

Q

tn P. through Chief Secretar)‘li /I

1 >
Respondents

'11 ■ ,.,Mr. Wiqnr Ahmed Setlg ASC- . ' ’ ' 
■M.r.. Mir Adam Khan, AOR

ii

I’i ' -'■• .' .'■ 
j ;••• ■

Ii-
For the Respondents: Mr. Lai .Ian Klinttak, Addl.'A. G. K.P K 

iVlri.Jabbiu-Shah, D.C.O and , '
Dr.. Fida iVIuhammad,,Dy. E.D.'O. idealth.

3 L^,'December. 2,01.

with' ;

f-;': I'v'/aAr
;. ,

Date of Hearing; ■ !;j

►M 4'\1 • U
1 •■JUDGMFMrLli r. .;V :t 7 ■ NAsm-TJirMTn.K T- ui ht lesponse to cin. advertisement1!
I publishpd .iivthe nwsp;ipei' on behnlPof Ihe Execulive District OE^ccr 

Health,■ Svvabi, inviting applications
3 17t: gh d'A ■ vdA;;Ah

for the vacant posts of' Charge 

Nu.isos (BPS-Hl.) on c-ontract basis,, in hccordance’with the Contract

•m’.* 1

.» p.: ■>

t

/
■Policy 2002, the petitionerV •

■was one o: a number of other applicants 

who applied for'it.;The4:)etitioner, along with 27 others,

«•

• St
, 1 >was-selected on

i
. ih'c recoinihehdatiojis of the .whetion committee, duly aj^pi-oveci .and "

r

^^^SSTED IM .liic Qistricl: CoOi'chnaiibn Olhccr

(lulhbiily) umJ vv'ii;;.ii|)poiiilci.l by ullicc-ordcr dated 08

i'
f fhvabi (the coin[X’.tcin.»: n.. i-

irr/ts?" 0:riTrrof.P<\k\>'i<u(

/ A t‘

.3.2005. In thear

*

•;
, !■■ ■ -i I

H: ■ .. “.V,

/
t

) '!

i
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•_>

, C.P.!^o:i26-P'of2009
( /

L/vf* ' '■ ■ ^7/ , ;I c /

■ /“^T
'. . ■ . , /

Act, 1973 as amended by the Civil Servants Amendment Act, 2005-.

the sake of Incility, thcAcnic is reproduced as under:- ■'

A person. thou£h selected for appointment in the 

.' pi'cscrihcd manner to a service or post on or after the C' ,, 

day of-July, 2001, till the commencement of the said
c'onlAcl basis, shall,, with .

! )

. For

. ((

Act, but. appointment 

effect iVom

on
the, cbnimcnccmcnt of the said' Act, be 

deemed to have been appointed oi\ a ree.ular basis.. All ■
l•clAuhu• bastsf. '.iuich persons and ihe persons appointed 

■ lo'a service'or iTOSl iinlie.xirescribed niimncr allcr ihc

\• on

• 1'

■ :. comiiicnccmeiU of die said. Ael shall, lor all inlenls and
lor the purpose of’-a 7 purposes lie ci vil servant. , c.seepl

; pcnwnn.or ya'uuly.'Such a scryanl shall, in lieu of 1
1

pcnsionouuhnraluiiy, he cnlilled 10 receive sneh amounl 
■ conu-ibured hy hinv lowards llie Contribulory Providenl ■ '

rund, along widi die coniribniions made by, government 

IP his account' in the said, in the prescribed manner,”

1 •

ion has been made expressly for 

contract basis, provided

•. It will be seen that the. above, provision

those'. goyernment: employees employed on

made after the 1^‘ July, 2001 and i'n-thtr'prescribecl ,

>

therr selection wasu.
grant the .status of civil
. ■ I ■' n 1, . •

of Provincial or' the Local

This, provision AVas incorporateo to

•in the-service

.•/ ■ manner. .•

servants, to ithose employees 

Government appointeci oi 

'Government to m.alce appointments

i■A 7:

under policy of the 

contract only. It is not disputed 

contract basis and that she was 

s',.2001 before the amendment.'The only issue

contract basis

■' • d-'.

on
it'. ■

that the p.etitloneifs appointment

appointed after-the 1 . Jul)
’ ' ' * I . *

that - was- debated, .before- us was

was on

iV-

whether the'petitioner was selected ,in 

the Service' Tribunal,-.the.

• ;
.> 7

V'T' ■'7 "rs. According to 

was- ''selection ; through the Public Service

• the ■'.prescribed., manners

hii
ubed;.. manner,■ Pf^, V.

urimd cotinsel for the petitionei, ^This is disputed by .-the IcniMfisU'iir, ■ ■-
;

/V
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„^"•i.7 .•
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i^

;■' fAi / '2i C.P.No.326~Pof2009 ■■-.i r ;/ •
/ ; • • v.y

'■Sm •;
■‘^mi \

Y
:t ' . .. light of general up-gradation ofthe post of Charge Nurse, the petitioner 

up-graded from BPS-14 to BPS-16. By the office ordcrjssucd by

■ the Medical Superintendent, District Headquarter Hospital. Swabi, with 

.reference' to the letter dated 30,6.2008, issued by the Dircctor.Gcnerai;

■ Health Services,*^N,W.P.P; Peshavvai;, the petitioner along with l O other
\; ; . ■■■ ;

I'clicved fix^iu ihcir services. Against the Ici’niination ol her 

lhe-.pclilinner, iVlud .appeal . beldre the Provincial Service P. 

Tribunal; 'I'hc-appeal was dismissed by the imiiigncd judgment dated 

20.4.2009f;on the ground that'ihe‘petitioner was a contract employee 

that she had not being employed in the prescribed manner, that is

gsi;Ir--
• • was y |lr'^

:

[ ..'Nurses' wci’c

• ^;er vices

I

I

;
/ and

through the Public Service Commission.^

• ■ The case came

"issued to' the respondents, in view of the following submissions

i

I.
:

Up for hearing on'29.12.20t0 and notices .2'. I
•i ( 1 •

i1

were
I

made by the learned.counsel tor the petltionei.-{.

i

i
allcgecl. thai the petitioner having been appointed 

■;;on.I4A200'5dn 

.'.'BPS-fb ,o)P tiTl!2007/ihoiigli. on'conlracl basis,,had. i'
the basis of .Civil'

;
. “It. is

BPS-Ul and subsequently up graded to Ii *.

: \:

. sUiod'.rc.p.ula'ri/led a.'i; Civil Servant on 

. ; . Sei-vants .(Amencliiient) Act,. 2005' pi-omulgatecl an 

23.7.2005, whereby, section 19-of the Civil Seiwaiits 

' Act was aaicnded. That, having become rcgulaf Civil 
aho could not liavc been rclieved/removed on

■f

;
:

I

I :

.. M Servant,
' 30.6.2008..■'riVe poiiils deserve eons.idcraliqn, Notice to 

'.be issued for'a date to be fixed by the',.
♦

1
•u •>p•; •

the respondents 

■officeT
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Vatood rTulardechunderS'ection 19(2) of the'Civil Servants
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who sub..itted-,UKU thepo.L towh,cl, ihe petkio..ei^

J>"co,xling to the Rules then in force, :th^

was.cinpovvered to make

1

was appointed
a District Cadre Post and

!„■

■ :■ competent authority, who

■sciilcs i 1,-15
appointments in

'■''as Ihc Dislrici Coordination Onkcr, which. is■ also
/■

. leflected in the petitioner’s iettei: of
appointment. In this context, the 

District Government Rules of 

Additional A cl vo cate

tf

/ \ \
learned counsel referred toAhe N.W.F.p,

•i
5 Business,‘-200 I. Mr., 

G‘eneral,-rel:errecr-

Lai Jan Khaitak, learnedF .

to letter dated 30.6.2008^:^ the Director General
V

1 icalth Services N.W.F.P
pursuance whereof the , petilioner’.s

- were terminated'tiiHl-took Uw stand that the pctitionei- was 

_ amine Seheme and
relieved iTom her services^ upon compiciion of the said sohcnc.

;
appointed under Ihc^Amuial'Development Progr; I

Nvas
•1

i-lc, ,I A

however,. produced 

peutioiier’,s post at the relevant time

••
notification dated 15.1.2002;•

categorizing, the Ia.

1 as a District Cadre Post.

Additional Advocate General on the. 

misplaced.' Neither the advertisement .dated 

District Officer Health,’ Swabi 

-- post,, nor Che appointment order dated 

posts in question were under the Annual '

terms, and :cohditions , of .the ■ h

to bo regulated iii accordance with the ^ 

appointment order/ The'

.... ..advertisement'and theVappointment order dearly shows that the p 

; which the'pciitioncr was appointed,, was of District Cadre. This i

3. . The.reliance of-thei

!■

letter dated 30..6.2008.’is 

26..10.2003 -issued by-' the"-Executive
1

1

i!
^ t )

inviting.-applications'i for tlie

s' : .

■' 08.2.2005''';dates--'.that the. 

Development' Programme'-'Scheme, The

r
j

j

J
I ‘1A

..-petitioner’s.' employment-were
. ; ■ , .

terms, of/the. advertisement' and' the

'r'* Iost to -''1.

r IS nowEST

reme'<d
jp^gistrar ■ 
U’t'of Paki'-ian ' I

/AIP’A
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7 • "onfirmed.by the notification dated 

Additional Advocate General. '

A 1 ■ Ah ■ c
y' 15.1.2002 produced by thedearned

■ J ■ r.
4, , ■The Service Tribunal had.held that since the appelinnt was

selected by the Public'Se.-yice Commissron, the selection was not-innot

the.pi-escribed.mannei;. However
Sectio^i 7 of the N.W.F.P.I Public

I-.!Sei;vice Co'nlml.ssion Ordinniu'e,. 

the - Commiss

I07S,- which describes llic I'unctions of ■

exjDressly, ■ excl tides fromion (
the purview' of' thei

• 1I ; iComini,ssioh. I'ccruihncnts uvPBS-lUo 15 iw the district : •;; •!cadre-posts. ,
1

On the-other, hand Rule. 6(bd of the N.W.F.P. District Gove, 

PvLilcs of Business,-2001,

I ’
■nment j (

<■ .•;
cnipowers the District Cooi-dinntion Omce,

Tlic oi-cler o'f.appoijitnient 

was exp,ussly. issued ^vilh Ihe■:,pp,-ov„l of Iho Disl,-iel 

I lius, the pelitionc,-

• to
‘'ipl’^>'nt orficcr/orii.cials in UPS-I to-UPS-15 '•;

' . II

of tile petitioner 

CouiThnilioiv pCficer, Swabi. '

; 1 .!if.,/: ; i
1

wa.s appointed in .i1k’ ' j u' P‘‘^^^‘''bcd .uiulcr ■ ihc ’ la.w '■ i

pi evailinn . [|i^ (in:ie of iier.

I'cquirements of Section 19('2) '- 

■ appointed in'the . -

fnlicn into error by holding tliat . ■ 

manner was' selection tluough the'Public ' Service

;
, appointment.,, Tlie petitioner'' fujfilis the 

of the Civil. Servant.s 'Act
t;5 , 1.: Mh.ayii'ig been selected and>

‘prescribed manner’. The Tribunal had 

the. -prescribed

i ) :
i

3

Commission. ■f
i :
V
i;

7
■■ 5.-.- ■ .'In -view, of the above the .petitioner

■ .regularizediunder Section 19(2)::of theCivifServa.its Act as she Idifills

)
s services..stood

.2 ' ,.-1 I ^‘f.

'* ;■

all : the conditions ..stipulated, 'tlieVein. fhc petition is,

convei-tcd into appeal-and. allowed: The pcliticier

therefore,.c

> s services shall be . 

as civil servant, under the.’said ■

■:

deemed to ..have been regularized 

staMory provision, Consequently, uhc inipL,gned judgment Tf' the'

;tested
i. ,, t‘lgegist^r 

me-Court of Pakisi^n
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.wL".
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minted 30:6:2008 a.e .ct aa.de. She i
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AN co/w^unicnlionr.

DiKioc'rouA'ir:
general health SERVICESf 

KHYBER PAKHTUNKHWA PESI-IAW^
■’S%

nhoukl 1)0 
i;iddro;;:;ccl 10 Iho Oiroclor General 
t-lcallh Services Peshawar and nol 
lo any olficiai by n.'uno,

R/
■; \ / X'..'? 
■ V < m

‘ f

hr E-Moil Address; Q^MqllSfTTiyjhOO.r.om , .
Office Ph// 091-92102CO 

® Exchanged
V .

001-9210107, 9210190 
Fax// 091-9210200

. \'
1

. OFFICE OnnKTi.

in Pujsuance of. Peshawar Mij;'h Coiiii' Peshawar ortici- cialcd .10/! 1/201 I
•" iipCOC No. 234/2011 in COC No. 109 oC 2010 in Wi'ik Pctllion No llOO/POOK, ihc

Ibllowing Male Nurses whose services have ^already been regularized iiw light of 
' j.i<ii;inciil- or |■c^hvvlll• Miuh Coui'l IVHliwar dalcd 14/01/2010 ;uid Superme Court of 

; . Pakistan Judgment dated 15/03/021 1, 'under, sub Section-2

... BaJditunldiwa Civil;,Servant 'Act 1973. (as amended vide 

Diicctorate office order bearing EndstC'.No 22241-47/E-n 

Not II02-12/E.ir'.dated 10-01.2012

of Section 19 of, Kliyber • 

Act TX of 2005),. vide this 

dated 06/09/2010 and .

are hereby allowed back benefits w.e.f 23/Q7/2005. 
.Subsequently the period inentioned against their names in colu'm 04 to .

.coluin 05 below i.s hereby Ireated ns period on duty >

S.No Names ’ i Place, ,

OHQH .Dagger 
Bunner,

of From To
1 , •

Rnj'MoJiammad S/6'~~~ 
Amir Akbar KJian / 
MuhnmnKid Imran S/0
Shall Alda^ ____
f’azal Raziq ' S/0 
Hazrat Said_____
Sher Dali Khan S/0
Umar Dad " ______
Zamir Khan S/0^
'Samar Khan ’
T^bdui Jalil S/0 Amir 
Mnh.'iniiii.id Khan 

hiili; ■■

•, 01 01.07.2008 13.09.2010 .v:* / •
02 DllOH ()i,()7,?.()0.S I.3.(l.‘f20l()

i inJinci'
•03 DHQHDaggar 

' Buhner 
DHpH Daggar
Bunner •_____
DHQH Daggar 
Bunner

01.07.2008 13.09.2010.-

• 04 01.07.2008' 13.09.2010 •

05 01.07.2008 13.09.2010

06 DHQH Daggar 
nunner . 
DlIQllipaggar 
Bunner •

01.07.2008 13.09.2010

:-;/()r iz-iq
lylohammad Rasool Khan

01.07.2008 . 13.09.20.10 .

08 . Mula Dad ' S/0 DHQU Daggar 
Bunner

01.07.2008 13.09.20.10Noor Said •
09 Umer Fnrooq ' S/0 

Ciliulain Aiunad
DHQl-l D.'iKjuU'r 
liunner ./

01.07.2008 13.09..,'2.0.10 .
10. Irshadullah S/0

liisanullaii ■' :
, McraJ’Khan' S/0 
Amreen Khaif

DHQHDnggar 
I tunnel'' •

01.07.2008 ; 13.09.2010

DHQli 'Daggar 
Bunner

01.07.2008 13.09.2010
12 Sahib Zaman. S/O' 

Noor Wahid i
Anwar Zaib. S/O
AmrozKhan ;■

DHQHDaggar 
Bunner • 
DHQH Daggar 
Bunner '

.01.07.2008 13.09.2010;
. 13 01.07.2008 13.09.2010

.',Sd/-
, DIRECTOR GENERAL HEALTH' ' 

.SERVICES KPK PESHAWAR. , ■

I
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M^'“''^'^"‘7‘it;li Coint>cshawa.' with icfcrcncc to Ihe lbtter 
No. 15829/Judl:'dated 10/12/2011.'

, . .3. EDO (Health), Buncr;
4. Medical Supdt: DHQ Hospital Daggar,(Buner).
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:

The Secretai-y, ^
Govt. oFKhyber P^khtunlcliwa, 
Health Department, Civil Secretariat, 
Peshawar.

Departmental Rejpresentation for regularization of 
the services of the appellant w.e;f. 14.02.2005 till . 
31.05.2008 on the basis of equality and, equal 
protection of law in the light of the Judgment 
rendered by the august Peshawar High ^ Court, 
Peshawar in Writ petition No.1662/2007, 1166/2008 & 
1160/2008 decided on 14.01.2010 and upheld by the 
august Supreme Court of Pakistan vide C.P.170-P to 
172-P&668-Pof2010.

Subject:

. 4

•' S'-

Respected Sir,

' I have the honour to submit the departmental Representation for 
your favourable consideration on the following facts and grounds:

1. . ^That in the y^ar 2003 the Executive District Officer, Health,- 
District Swabi, floated an advertisement through Press, inviting 
applications for Charge Nurses. Appellant being qualified in 
terms of advertisement applied for the same and after going 
through selection process, the Departmental Selection 
Committee recommended her and finally she was appointed as 
Charge Nurse (BPS-14) by Executive District Officer (Health),- 
Swabi on the approval of the DCO vide order dated 14.02,2005.y.' 
It will not be out of context to mention that vide letter dated; ,;'. 
15.01.2002 issued'by the Govt, all the Provincial Cadre Posts in 
BPS-15 & below of the Health Department were converted into 

District Cadres. , '

That in pursuance of the . order ibid, appellant assumed the 
charge of her- duties at ,DHQ Hospital Swabi, thereafter 
appellant started performingMief duties to the entire satisfaction 
of high-ups. Moreover, Respondents also maintained her 
Service Book wherein'necessary entries were also entered from 
time' to time and she was also allowed all the facilities and 
privileges as admissible to other regular employees.

That in the. year 2002 -the- Government had introduced a 
Contract Policy and hence all the appointment thereafter 
made under" the same Policy similarly, the appellant was also 

appointed under the

. !

2.

• I

3. were
1

Contract Policy and it wassame'

i



2

Specifically mentioned in the appointment, order, that the
. appointments of appellant would be governed under the same ■ 

Contract Policy. .It will npt be out of context to mention that 
neither in the advertisement nor in the appointment order there 
is mention of the fact that the post against which appellant was ; 
■appointment was a'project post.

That in the year 2005 the'Govt. decided to grant regularization 
to all those employees who were appointed under the Contract 
Policy of 2002 arid in this respect the Provincial Assembly 
passed an Act i.e. the NWFP Civil Servants (Amendment) Act, 
2005 (hereina-fter referred to as Act-IX of 2005) whereby 
Section-19 of th^ NWFP Civil Servants Act, 1973 was 
substituted and accordingly all those employees who were 
appointed in the prescribed manner on or after the N' July, 2001 
till the commencement of the Act were declared to be regular 
civil servants for all intents and purposes except the Pension & 
Gratuity and copy of the letter dated 10.08.2005 issued by the 
Govt. Thus under the Act all the employees selected and 
appointed on Contract basis stood automatically regularized by 

operation of law.

That since the date of her appointment, appellant had regularly 
performed her services to the entire satisfaction of her 
superiors, however, later on, the appellant was told that her 
appointment was under the ADP Scheme and that appellant 
should appear before the Public Service Commission for the 
post. In the meanwhile the posts were advertised by the Public 
Service Commission and thus appellant was compelled to apply 
for the same and after undergoing the selection process, she was 
recommended and appointed as Charge Nurse vide order dated 
31.05.2008 and immediately on termination of the services of

■ the appellant, she assumed the charge of the same post.

,j

/

4.

5.

That in identical case under similar circumstances, the Male/ 
Female Nurses of District Dir Lower and Malakand who were 
also terminated under the same ground of Project employment 
and who were similarly appointed the way back in the 2003 & 
2004 alongwith the appellant approached the august Peshawar

Writ petition No,1662/2007j

6.

High Court, Peshawar in 
1166/2008 & 1160/2008 which were allowed vide Judgment 
dated 14.01.2010 on the strength of similar other Judgment in 
Writ petition No.475/2006 titled “Miss Shugufta Sayed...Vs... 
the Govt, of NWFP and others" decided oh 11.07.2007 and 
the same was subsequently upheld by the august Supreme Court 
of Paldstan vide C.P.170-P to 172-P & 668-P of 2010 decided
on 15.03.2011.

/I
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-7. ' . That accordingly all the terminated Male/Female Nurses were 
not only reinstated, into service but also declared regular^ 
.employees, under, dhe.'A^t 'IX i of 2005 and ..they : were also 
allowed back , benefits By the Department. As . the case of 
appellant was identical in nature, therefore, she is also entitled 
to the same relief under the rule of consistency and equality.

That appellant was unaware of the Judgments aforesaid and ju$t 
now she came to Icnow about the same. As the case of appellant 
is identical on all fours with that of other employees of the. 
Department working in similar manner who were granted relief 
by the august Peshawar High Court, Peshawar therefore,' 
appellant is also entitled to the same relief under the principle 
of consistency and equality as laid down in the case of 
^^Hameed Akhtar NiazL.. Vs...The Secretary, Establishment 
Division, Govt, of Pakistan and others repoited'in 1996 SCMR 
1185 and Tara Chand and others... Vs...Karachi Water and 
Sewerage Board, Kardchi and others” reported in 2005 
SCMR 499 and another. Judgment reported in 2009 SCMR 1.

It is, therefore, requested ; that on 
■ departmental Representation,. the services of the appellant may 
graciously be regularized w.e.f. 14.02.2005 till 31.05.2008 in the light 
of the Judgments delivered, by the august Peshawar High Court, 
Peshawar cited above with all back benefits.

8,

I;

1 Ii

;
I\

acceptance of this

Yours faithfully

A
1

Charge Nurse, DHQ Hospital, 
Swabi.

/03/2014Dated:
T

V-

1

i

!

!

t

;
t
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WAKAi-AT NAMA

ICIN THE COURT OFf

pellant (s)/Petitioner(s)

/fvERSUS

Respondcnt(s)

I/We _________________________do hereby appoint
Mr. Khaled Rehman, Advocate in the above mentioned case, to do ail or 
any of the following acts, deeds and things.

1. To appear, act and plead for me/us in the above mentioned case in 
this Court/Tribunal in which the same may be tried or heard and 
any other proceedings arising out of or connected therewith.

2. To sign, verify and file or withdraw all proceedings, petitions, 
appeals, affidavits and applications for compromise or withdrawal 
or for submission to arbitration of the said case, or any other 
documents, as may be deemed necessary or advisableyby them for 
the conduct, prosecution or defence of the said case at all its stages.

3. To receive payment of, and issue receipts for, ail moneys that may 
be or become due and payable to us during the .course of 
proceedings.

AND hereby agrec:-

That the Advocate(s) shall be entitled to withdraw from
or any part

a.
the prosecution of the said case if the whole 
of the agreed fee remains unpaid.

In witness whereof I/We have signed this Wakalat Kama 
hereunder, the contents of which have been read/expiained to 
me/us and fully understood by me/us this________ •

i

Attested & Accepted by
Signature of Executants

/

KhaM
Ad VO h aw a r.



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNALV;'
r-'

APPEAL NO. 1006/2014

Miss. Aqeela Naz D/O Hameed Shah Charge Nurse DHQ Hospital Swabi. 
R/0 Village Inayat Khail Swabi Teh 86Distt. Swabi (Appellant)

VERSUS

1. The Secretary, Govt: of Khyber Pakhtunkhwa, Health Department, Peshawar
2. The Director General Health Services Khyber Pakhtunkhwa, Peshaw^
3. The District Health Officer, District Swabi '

(Respondents)

WRITTEN STATEMENT ON BEHALF OF THE RESPONDENTS PRELIMINARY
OBJECTIONS

Resvectfullxi Sheweth: I
That the appellant has no cause of action/ locus stand. j
That the appellant has deliberately concealed the material facts from; this 
Honorable Tribunal, hence liable to be dismissed. i
That the appellant has not come to this tribunal with clean hands, i 
That the appellant has files the instant appeal just to pressurize the 
respondents. I
That the appellant has not filed the instant appeal on malafide motives.
That the instant petition is against the prevailing Law and Rules. |
That the appeal is not maintainable in the present form and also in the present 
circumstances of the issue. |
That the appeal is time barred.
That this honorable tribunal has got no jurisdiction to entertain this appeal.

■ 1.

2.

3.
4.

5.
6.
7.

8.
9.
FACTS:
1. Correct, to the extent that on recommendation of the District Selection 

Committee Miss. Amina Naz Charge Nurse was appointed as Charge Nurse 
BPS-14 on contract basis for three years vide EDO Health office letter No.827- 
59/EDO Health Swabi dated. 14.02.2005. She submitted her arrival report on 
18.02.2005. The list of the para is incorrect. i
Correct. She assumed the charge and necessary entries done/maintained in 
her Service Book.
Correct to the extent that her appointment was made under contract 'policy 
2002 under ADP Scheme w.e.f. 14.02.2005 for three years specially mentioned 
in the appointment order, but there was no mention of ADP Scheme in the 
advertisement. Moreover she received her salaries from ADP Scheme and not 
from regular budget. I
Incorrect, she was appointed under ADP Scheme for three years and on the 
expiiy of her tenure she was relieved on the directives of Director General 
Health Services KPK Peshawar vide letter No. 19383/E-II dated.30.06.2008 by 
Medical Superintendent DHQ Hospital Swabi vide letter No. 1723-40/G-CH 
dated 30-06-2008. '
In the response of an the appeal of applicant Director General Health Services 
clarified that under civil servant act 2005, employees appointed against the 
post created under ADP Scheme cannot be adjusted on regular post, vide letter 
No. 23743-50/E-II dated 07/05/2008.
It is correct that on the expiry of her tenure she was relieved from services. 
Meanwhile she appeared in Public Service Commission which recommended 
her for the post of Charge Nurse (BPS-16), due to which she was appointed on 
the same post by DGHS vide letter No.30913-992/ E.II Dated 21/10/2008. She 
took the charge on 24.10.2008.
Incorrect, as after completing of her three years contract service on 30.06.2008 
on the recommendation of the Public Service Commission she yas again 
appointed on the post of Charge Nurse (BPS-16) by Health Department on 
21.10.2008. However, case of the appellant is different from those mentioned is

2.

3.

4.

5.

i

6.

-J
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21.10.2008. However, case of the appellant is different from those mentioned is 
that some who approached the Honorable Peshawar High Court 
reinstated.
Correct to the extent that only those petitioners who took the matter to the 
Honorable Court were given relief but she was not included in the appellants.

were

7.

OBJECTION TO GROUNDS:
A. Incorrect. As 1®^ she was appointed by District Selection Committee on contract

basis on the post of Charge Nurse (BPS-14) for a period of three years under 
ADP Scheme and after the expiry of her contract period she was relieved by 
DGHS according to the rules. She took benefits of contract policy at that time. 
After the recommendation of Public Service Commission she was appointed on 
the post of Charge Nurse (BPS-16) by Health Department and since then she is 
receiving benefits of regular service employee. Thus no violation of constitution 
of Islamic Republic of Pakistan 1973 has been done. !

B. Incorrect. According to various judgments of Supreme Court each case is to be
decided on its own merits has the case of appellant is totally different from 
those mentioned in this Para’s. I ,

C. Incorrect. No discrimination has been committed by the respondent: and the
appellant was dealt according to the law. I

D. As she was appointed under ADP Scheme for three years therefore, she was not
regularized and was relieved according to the rules. '

E. As in Para D.
F. The respondents also seek formation of this Honorable Tribunal 'to adder 

further grounds during arguments.

SECRETARY-to GOVT; OP 
KHYBER PAKHTUNKHWA 
HEALTH DEPARTMENT PESHAWAR

DIRECTOR GENERAL HEALTH SERVICES, 
KHYBER PAKHTUNKHWA, PESHAWAR

K
DISTRICT HEALTH OFFICER, 
SWABI
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 1003 /2014
'.6

'■■A

Mst. Fozia Appellant
■-.i

Versus
',1

The Govt, and others Respondents

REJOINDER ON BEHALF OF APPELLANT IN RESPONSE TO REPLY FILED 

BY RESPONDENTS. I

Respectfully Sheweth,

1Preliminary Objections:
i-
i
i

Preliminary objections raised by answering respondents are erroneous and frivolous. The 

appellant has got cause of action and for that matter locus standi to file the instaiit appeal. 
The Tribunal has got jurisdiction in the matter. The estoppel has no relevance in the 

instant issue and moreover, the appellant has approached the Hon'ble Tribunal with a 
bonafide claim. All the necessary parties have been arrayed as Respondents. Thle appeal 

is in its correct form and shape and also within time.

I

Facts:

1&2. Paras-1 & 2 of the appeal have been admitted as correct needing no rejoinder.

3. Reply to Para-3 of the appeal is incorrect hence denied. The posts were advertised 

regularly and so was the appointment order of the appellant where there was no 

mention of the project or for that matter ADP. The appointment was under the 

contract policy of 2002 which got regularized subsequently in 2005. ;

4. Reply to Para-4 of the appeal is incorrect hence denied. The appointment of the 

appellant was regular against a sanctioned post and even if it was an .^P, the 

same was subsequently converted to regular side. Moreover, the appointment of 

the appellant was made on regular basis. The letter dated 07.05.2008 jwas not 
according to law hence not considered by the High Court as well as] by this 

Tribunal.

5. Para-5 of the appeal being admitted needs no rejoinder.

6. Reply to Para-6 of the appeal is also incorrect hence denied. The case of the 

appellant is identical with the case of writ petitioners in the cited case. Moreover,. ,»• i'
this Hon'ble Tribunal also passed a Judgmehf'dated 03.12.2015 in Service

Q



- (

2

Appeals No.1815/2011, No. 1325/2013, No.1905/2010 and No.1907/2010 filed 

by the colleagues of the appellant wherein the cases were remanded to the 

Department to examine the case under the law on touchstone of the Judgments 

passed by the Hon'ble Supreme Court of Pakistan.

Reply to Para-7 of the appeal is misconceived. Under the law all the similarly 

placed are entitled to the relief whether they litigated or not.
7.

Grounds:

Reply to Ground-A of the appeal is incorrect hence denied. The appellant was not 
treated according to law. The contract employees were subsequently regularized 

but the appellant was ignored.

A.

Reply to Ground-B of the appeal is misconceived. The case of appellant is
I

identical with the case already decided by the Peshawar High Court, Peshawar 

upheld by the Supreme Court of Pakistan.

B.

C&D. Replies to Grounds-C&D of the appeal are incorrect hence denied.

Ground-E of the appeal is not replied hence admitted.E.

Reply to Ground-F of the appeal needs no rejoinder.F.

It is, therefore, humbly prayed that the reply of answering Respondents may 

graciously be rejected and the appeal as prayed for may graciously be accepted with 

costs.

ppellant
Through

Khakd
Advoca' eshawar

Dated: 1^1 i^/2016

Verification

Verified as per instructions of my client, that the contents of this rejoinder are true and 
correct to the best of my knowledge and belief and nothing has been cojoceatecffrom this. 
Hon'ble Tribunal. f ^

yjCounse

[
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