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 record room.

Counsel for the . appellant and Addl. AG for the

respondents present. Arguments heard and record perused.

This appeal is accepted as per our detatled judgment of

% toddy in connected service appeal No. 100172014 entitled “Mst.

Samina Begum Vs. The Secretary, Government of Khyber

o Pakhtunkhwa Health Department, Peshawar and two others”.

o Parties are left to bear their own costs. File be consigned to the

ANNOUNCED

08.01.2018



24.08.2017

02.10.2017

03.01.2018

appellant seeks adjournment. To come up for -argumerits~ ‘on

respondents present. Clerk to counsel for the appellant seeks.;

adjournment. Adjoumed To come up for arguments on 02.11.2017

- L '(Aﬂ‘eg{assan)

before D.B.

3

(Gul Zéeb Khén)
Member

SR

Clerk to counsel for the appellant and Adll AG for- o
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Counsel Afor the appellant and Kabeerullah Kl\lattak,

. AddL AG for the 'respondents present

03.01.2018 before the D.B.

‘ (Ahmad
Member(E)

v/

.. Counsel fo\r the

N

Counsel for the appellant pres'ze'nt_7 Mr. Muhammad Jan,

DDA for respondents ‘ preselfit. Counsei for the appellant stated

before the court that similar nature of appeals have been fixed

before D.B on 08.01.2018, thetefore the same may also be clubbed

with the said appeal. Request ziécepted.. To come up for arguments

on 08.01.2018 before D.B alongwith connected appeals.

assan)

(M Afin Khan Kundi)
Member (J)
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Agent to counsel for the appellant and Mr. Yar Gul. Senior
Clerk alongwith Mr. Usman Ghani. Sr.GP for respondents
present. Agent to counsct for the appellant requested lor

adjournment, Adjourncd for arguments 1o Qo= |2- /5

before D.B. i

Clerk to counsel for the

Ziaullah, GP for respondents present. Clerk to counsel for

the appellant

accepted.~To éomc up for.arguments on

13

(Ashfaque Taj) .

Mcmber

requested for adjournment.

appellant and Mr.

Request
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. 9 | 14.67.2015 _ Agent of counsel for the appellant and Addl: A.G for requ[‘i“dent‘ié

«

present. 'Relquested for adjournment. To come up for written

Céﬁnan

reply/comments on 1.9.2015 before $.B.

ot

10 01.09.2015 ' Agent of counsel for thé appellant and Mr. Yar Gul, Senior Clerk

for respondent No.2 alongwith Assistant A.G for all respondents

it AT

present. Written reply not submitted. Requested. for -further

adjournment. Last opportunity granted. To come wup for written

reply/comments on 23.11.2015 before S.B. ' 7
\ A
Chaéman ,
. !
1
23.11.2015 . - Agent of counsel for the appellant and Mr. Yar Gul, Senior

Clerk alongwith Addl: A.G for respondents present. Written reply
subm'it,ted. The appeal is assigned to D.B for rejoinder and final

hearing for 12.4.2016.

Chs an :

12.04.2016 : Clerk to counsel for the appellant and Addl:. AG for

e

respondents present. Clerk to counsel for the appellant requested
for adjournment. To come up for rejoinder and arguments on

15.08.2016. |
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'20.'02.201'5‘ Counsel for the appellant present, and requested for \M -

adjournment. Request accepted. To come up for preliminary
hearing on 26.03.2015.
- V’ .
Member
2‘6:03.201‘5 ‘ ' Counsel for the appellant present. Learned counsel for the
appellant argued that in respect of identical issue appeal No.

571/2013 has already been admitted to regular hearing which is fixed

for 16.04.2015.
In view of the above, this appeal is also admitted to regular

hearing. Subject to deposit of security and process fee within 10
days, notices be -issued to the respondents for written
reply/comments for 16.04.2015 before S.B to be heard alongwith the

r
Chgban

'Rm U""QQSffed |
ity & Process Feg

afore-stated appeal.

Apped!

Agent of counsel for the appellant and Addl: A.G for respondents

16.04.2015
A b present. Requested for adjournment. To come up for written

reply/comments on 1¥.22015 before S.B. ?_\
' ' Chéirman
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Clerk of counsel for' the ap;ﬁi:llaﬁl ]51'es‘eﬁt".'fS.ighclc
Tribunal is incompletc, thefcfore, case is adjourned _‘,to. 26.01.]
' " {
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Counsel for the appellant prcscpt,and stated - that! sj
nature of appeals titled Rehmat Pas and others in service app

,‘!

the learned bench-11, therefore the same niay algo bc;admiltqd
| TN I T R

clubbed with the said appeal. The above mentioned ;E'ser
appeals may be requisition. To come up for furthe}r prelimil
oM
hearing on 09.02.2015.
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' Counsel for the appcllant present, and requested

adjournment. Request accepted. To come uy for prclimipary

hearing on 20.02.2015.
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Form- A
FORM OF ORDER SHEET
Court of_ '
Case No. 1006/2014
S.No. | Date of order | .| Order or other proceedings with signature of judge or Magistrate

K Proceedings :
1 \: J‘“‘. \.2 3
1 ~ 06/08/2014 The'appeal of Mst. Agila Naz resubmitted today by Mr.

' Khaled Rehman Advocate may be entered in the Institution |-
'register» and put up to the Worthy Chairman for prelim.inary o
hearing.

. R | RE R
2 %f%‘/gv/ (7 This case is entrusted to Primary Bench fof preliminary

“hearing to be put up thére an 7/’/',.- //'— V? 9/;

-

»
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The appeal of Mst. Agila Naz Charge Nurse received today i.e. on 08.07.2014 is incomplete on

_the following scores which is returned to the counsel for the appellant for comple'tion. and

resubmission withiﬁ 15 days.-

1- Copy of appointment order of the appellant as Charge Nurse mentioned in para-5 of the
memo of appeal is not attached with the appeal which may be placed on it. :

2- Annexure-F of the appeal is illegible which may be replaced by legible/better one.

3- Annexures of the appeal may be attested.

No. 124[ i /ST,

| 5t~%zom.

R
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
S PESHAWAR.
Mr. Khaled Rehman Adv. Pesh. .
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?%SF ORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. Z&Dé 2014

---------------------------------------------------

................

------------------------------------------------

l ' Mst. Aq.ila Naz The Govt. and others
! : Versus
......... Appellant _ +eseeee...Respondents :
INDEX
STNON|[MBDEseription DG U ments B3] B Da e Ml [FAriexure [P
1. Memo of Service Appeal
2. Advertisement A
3. | First appointment letter 14.02.2005 B )
4. | District Cadre Policy 15.01.2002 C
S. Regularization Act, 2005 D
6. Circular letter 10.08.2005 E
7. | 2" appointment order 31.05.2008 F
Judgment of the Hon'ble ' ’
8. | Peshawar High Court, 14.01.2010 G
Peshawar
Judgment of the august ;
- Supreme Court of Pakistan 15.03.2011
10. ] Departmental Representation
. 11. | Wakalat Nama ¢
Through '
3-D, Haroon Mansion
Khyber Bazar, Peshawar
Off: Tel: 091-2592458
Dated: 2 / 2/-2014 Cell # 0345-9337312
I B Ay N L ———— - ‘1




,, : EEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

-t
md filed.

- Mst. Aqlla Naz

Service Appeal No. 5’@5‘ /2014

Charge Nurse, DHQ Hospital, Swabl ............. Appellant
Versus

1. The Secretary,
Govt. of Khyber Pakhtunkhwa
Health Department, Civil Secretariat.
Peshawar.

2. The Director General, _
Health Service, Khyber Pakhtunkhwa,
-P_eshawar.

3. The District Health Officer, |

District Swabi ........Respondénts

SERVICE APPEAL UNDER SECTION 4 OF THE
KHYBER PAKHTUNKHWA SERVICE TRIBUNALS
ACT, 1974 FOR REGULARIZATION OF THE

SERVICES OF THE APPELLANT W.EF.

£ 14.02.2005 TILL 31.05.2008 ON THE BASIS OF

EQUALITY AND EQUAL PROTECTION OF LAW
IN THE LIGHT OF THE JUDGMENT RENDERED
BY THE AUGUST PESHAWAR HIGH COURT,

PESHAWAR IN W.P. NO.1662/2007, 1166/2008 &

1160/2008 DECIDED ON 14.01.2010 AND UPHELD
BY THE AUGUST SUPREME COURT OF

" PAKISTAN VIDE C.P. NO.170-P TO 172-P & 668-P

. OF 2010 FOR WHICH APPELLANT PREFERRED
DEPARTMENTAL REPRESENTATION TO
RESPONDENT NO.1 BUT THE SAME WAS NOT .

s AR PSSk oy )
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DISPOSED OF WITHIN THE STATUTORY
PERIOD OF 90 DAYS.

PRAYER:
On acceptance of the instant appeal, appropriate

directions be issued to the Respondents to regularize the

~ services of appellant w.e.f. 14.02.2005 till 31.05.2008 in

the light of judgment rendered by the Hon'blé Peshawar
High Court, Peshawar with all back benefits on the basis

of rule of conéistency and equality before law.

Respectfully Sheweth,

~ Facts giving rise to the present appeal are as under:-

- 1. That in the year 2003 an advertisement (4nnex:-

A) was floated through Press, inviting applications
for Charge Nurses. Appellant being qualified in
terms of advertisement applied for the same and
after going through selection process, the
Departmental Selection Committee recommended
her and finally she was appointed as Charge Nurse
(BPS-14) by the then Executive District Officer
(Health), Swabi on the approval of the then DCO
vide order dated 14.02.2005 (Annex:-B). It will
not be out of context to mention here that vide

letter dated 15.01.2002 (Annex:-C) issued by the

Govt. all the Provincial Cadre Posts in BPS-15 &

below of the Health Departrhent were converted

into District Cadres.

2. That in pursuance of the order ibid, appellant |
assumed the charge of her duties at DHQ Hospital

Swabi, thereafter appellant started performing her
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duties to the entire satisfaction of high-ups.
Moreover, Respondents also maintained her
Service Book wherein necessary entries were also
entered from time to time and she was also
allowed all the facilities and privileges as

admissible to other regular employees.

That in the year 2002 the Government had
introduced a Contract Policy and hence all the
appointments thereafter were made under the same
Policy similarly the appellant was also appoinfed
under i:he same Contract Policy and it was
specifically mentioned in the appointment order
that the appointmént of appellant would be
governed under the same Contract Policy. It will
not be out of context to mention that neither in the
advertisement nor in the appointment order there is
mention of the fact that the post against which

appellant was appointment was a project post.

That in the year-2005 the Govt. decided to grant
regularization to all those employees who were
appointed under the Contract Policy of 2002 and in
this respeét the Provincial Assembly passed an Act
i.e. the NWFP Civil Servants (Amendment) Act,
2005 (Annex:-D) whereby Section-19 of the
NWFP Civil Servants Act, 1973 was substituted
and accordingly all those employees who were
appoinfed in the preséribed manner on or after the
1 July, 2001 till the commencement of the Act

were declared to be regular civil servants for all

intents and purposés except for the purpose of

Pension & Gratuii:y' and copy of the letter dated
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A : 10.08.2005 (Annex:-E) issued by the Govt. Thus
' under the Act ibid, all the employees selected -and
appointed on Contract basis stood automatically

regularized by operation of law.

5.  That since the date of her appointment, appellant
| had regulatly performed her services to the entire
satisfaction of her sﬁperiors, however, later on, the
‘appellant was told that her appointment was urider
the ADP Scheme and that appellant should appear
before the Public Service Commission for the post.
In the meanwhile the posts were advertised by the
Public Service Commission and thus appellant was
compelled to apply for the same and after
undergoing the selection process, she was
~ recommended and appointed as Charge Nurse vide
~order dated 31.05.2008 - (Annex:-F) and
immediately on termination of her services she
assumed the charge of the same post without o R
break. | V

6.  That in identical case under similar circumstances,
| the Male/ Female Nurses of District Dir Lower and

Malakand who were also terminated under the-
1 o same ground of Project erhployment and who were
- similarly appointed the way back in the 2003 &
2004, approached the august Peshawar High Court,
Peshawar in W.P. No.f662/2007, 1166/2008 &

1160/2008 which were allowed vide Judgment |
dated 14.01.2010 (4nnex:-G) on the strength of

similar  other Judgment - in AWrit petition o -

© No.475/2006 titled “Miss Shagufta Sayed...Vs...

The Govt. of NWFP and others” decided on




11.07.2007 and the same was subsequently upheld

by the august Supreme Court of Pakistan vide

C.P.170-P to 172-P & 668-P of 2010 decided on
15.03.2011 (Annex:-H).

That accordingly all the terminated Male/Female
Nurses were not only reinstated into service but
also declared regular employees under the Act IX
of 2005 and they were also allowed back benefits
by the Department. As the case of appellant was
identical in naturé, therefore, when the appellant
came to know about the decision, she also
preferred Departmental Representation (Annex:-I)
to Respondent No.1 but the same was not disposed
of within the statutory period, hence this service

appeal inter-alia on the following grounds:

Grounds:

A.

That Respondents have not treated appellan‘t in

accordance with law, rules and policy on subject

“and acted in violation of Article 4 of the

Constitution of Islamic Republic of Pakistan, 1973
and unlawfully refused to regularize the services of
the appellant, which is unjust, unfair and hence not

sustainable in the eye of law.

That appellant was unaware of the Judgments
aforesaid and just now she came to know about the
same. As the case of appellant is identical on all
fours with that of other employees of the
Department working in similar manner who were -

granted.relief by the august ?gghgwar High Court,



Peshawar therefore, appellant is also entitled to the

same relief under the principle of consistency and

equality as laid down in the case of “Hameed

 Akhtar Niazi... Vs...The,‘Secretaly, Establishment

Division, Govt. of Pakistan and others reported in
1995 SCMR 1185 and Tara Chand and
others...Vs...Karachi Water and Sewerage
Board, Karachi and others” reported in 2005
SCMR 499 and another Judgment reported in
2009 SCMR 1.

That the appellant has been discriminated because
similarly placed employees serving in identical

circumstances have been regularized with all back

‘benefits whereas the éppellant has been refused the

" same benefit which is violative of Article 4 & 25

of the Constitution of the Islamic Republic of
Pakistan, 1973.

That appeliant was appointed on Contract basis
under the Contract Policy of 2002 and stood
regularized by the operation of law and therefore,

she was entitled for regularization of her previous

service on the analogy of other colleagues

similarly regularized.

" That appellant all . along during her previous

service has been treated as a regular employee, she
has been extended all the facilities of a regular
employee and furthermore, her contract period was

not further extended after the promulgation of the

Act-IX of 2005 which by itself reflects that the -

services of appellant were regular and not of any

hwdat e e e e . ® S



Déte‘d_:

-proj ect.

F.  That appellant would like to offer some other

‘ grounds during the course of arguments.

It is, therefore, humbly prayed that the instant -

appeal may graciously be accepted as prayed for above.

- Any other relief as deemed appropriate in the
circumstances of case not specifically asked for, may also

be granted to appellant.

- Through

)
1

41 07/2014
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’ 0y
o BEVICE O VI li‘\{’ICU'l'I\’],’ CRICT OMICER BEALTITSWASY
‘ TR B ‘
.~. i or n‘!é‘lc ORDER
n .
| . Consequent vpon the rccommcmin!‘i011 of sefection committee in ity meeting
| held on 25-11-2004 and duly approved and signed by the District Coordiation
: Officer Swahi(Competent Authority) vide his leticr'No, 247/12/DCO (Flealth)
! dated 06/02/2005, the following are hereby appointed as Clirge Nurses (IMP5-14,
/ Rs. 3100-240-10300) plus usual allow.mu.s as admisxible under the contract
! policy 2002 ;- . ‘o
/ A o |
I 1 Hamida Gul D/O Ciulab Khan (Moh:~ Shanisha Khel Swabi.)
l; .~ 2 ~Muvesd Said 30 Uiner Said (fw;mim o Vi Daila St Mardim,
i 3. / Fozia Sohrab /0 Myhammad Sohrab’(Moh:- Karam Khel Swabi).
i 4. ~Hannda D/O Zar Kl {Vill:- Jalb.n Swabi). ‘ S
; 5. ?mlslmn Ara /O Nimatuflah ( Vill:- Kalahat Swabi).
; KT(ﬁ X Savia D/C Tazal lwllmuﬂ ( ‘v’nl - Karnal Sher Killi Swabi.)
; Samat /O Jaber Khd!l( Vill: - Maneri Bala.Swabi). .
‘ 8. \/*\ pl.l Naz D/O Haunid Shah (- Mnh Tnagat Khe! Swabi.)
S Y, ‘/um/_‘u a Begum D/O .S;u dar Wah ( Viii:- Shetich Dhert Swabi). -
10, Samina D/O Shamas Khan (Vill: Tahor Swabi.
| i, Irshad Bibi D/O Ghaly clllll“dll’(Vl” ‘Fordher Swabt)-
12 Yagmeen /0 Sherin Khan'( Vil: Maneri Payan Swabi).
13. S Almarce D/O Zainn ( Kubal Disit: Swai). :
14, Shaheen /0 Zardnl ( Vill: Asota Shacit ‘swahn .
, L15  Muwywn Bibi D/O Facli Rchm.m (Vl“ Tuano Telisil: Labor Swabi).
/[6.’_ Parveen 12/0 Mulmmm.ld Snah( Eid Ghah Road Disit: Mardan).
, _17.. . Sadagat D/O Mahabat I"han ( Vlll Shewa Swabi).
| 18. - Nighai Bibi D/O Bkt Nawaz ( Vil: Kohi Barmol Disw: Muardan).
L: 19, Dilhara D/O Sardar Wali ( Vill; Sheikh Dheri Swabi).
! 20, Nacish Bogu DG Dituwar ‘>lmh { Vit Ziwat Kidae Sahib Disit: Nuahclu d)
[ 217 Shaheen D/O Hazrat Mir (Moh ToorKhel Swabi).
: .. 22. . SasedaNaz D/O Amir Balmdcx '(Vill: Margluz Swabi).
: 23, Shalicen Nawaz 1/0-Amir Nawaz ( Distt; Bannu)..
1 24, Sariat Jelan /O Mulnnmmd Qamer (Vill; Dagai Swabi).
: 25, Imtiaz Gul DO Muhammad Sinh ( Eidgah Road Distt: Mardan).
: 26. V/f&njum‘m Begum /0, Abdu} W'ldOOd ( Vill: Gumbat Tchsil Timergara Dir).
! " 27, 1y Nusrat Khan DO Iﬁawm I&lld.{l\ Vill: Dugai Swabi).
?8 Vl%abt Amun D/o Ammull T‘-‘[aq'?%vnl Ah(hnd thkhl'\)
Your ammmtmn.nt will be qtll)Jez:'tit? the tollnwme terms and conditions:-
1. That your .zppmntmunt is punl', on contract basis for a period of twee yewrs |
" \ . .md your services are liable o be terminated at ;uw tune wulmul any nolice or
b ‘. reasons being assigned. R
2. Thut you e declared medicall ﬁuoa uuvmuncm Service.
3. Thepostis non fransferable, | Al -
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p \  GUVERNMENY U 14y juae] :
. A l\b’l ABLISIIMENT & ADMN DRPAR’I‘MI‘NT;' b
u S o4 / (REGULATION WING). o

I \’>\\,{_ \ "y . x
WN \) \D“ L;’\‘:".J ﬁ

ALy :

\Jo SOR.I(E&AD) 1 20)/9& Vil The Governor, NWIP ‘I3 plcus 10 oouvcr{ o

Provmcml Cudre Pos(, in BS-15 and bcIow oi the I'r ovmcml Health Dt—p.lllmcnl mm the =7

District Cadres with mlmcdm(c cffecton the fullowing lcnns and comhtlons' S NIRRT &
1

:
Lt

. n) l’c.rmuncm teansfur w the l)m(m,l, will be mudc on dozmcxh. nnd m..monty
v - baosis. - ‘ R

¥

W . b)) Tn casc of the personnel of that particular dxstncl bcm[r more ‘than- lhc -
sanctjoned strength, the deployment will bo on the buyis’ of scniority and the -
Jumox most over-low.will be posted tempararily to the adjucent dlhl(‘lbl‘: till

Totret o suchitime vacanc)'occurs in the stm.,tofthcxrdonncxlc N

vyt R
. N ‘

c) All such employecs of ihe above sl.slu. wmk:ub in FATA bu( bcluni_,mﬁ, o e
' scttled districts will be adjusted as per their seniority in-the cudre und the
o over-flow will® contmm wmkm;- in FATA till such time a vacancy occurs”

b ey

in their districts oI'dmmc;hlc.

.l'hl.: domicile of the female ofTisials will be counted under the - wedlock
policy and such employces wwill be given one time, irreversible choice 1o
opt for the districts of 1hcir spousc ur their own. In cusc of spousc being a
Governmen! Employc: and  his transfer 10 another district, “inter-district. .
trans fers of the female officials wili be nllowed subject to- avml.xbzhly of

vacancy in (he desired district, g i '., ‘ .

“The icm.nv Iy \;a:l.lh will L allovred to] om once for acluuion ol ataff or
thelr chnice whuh in light of the autonomy rules, would bc ubsorbed i in

their service. § will b incrimhent wpon the tertiary hospuals and Pravincial
s hemployees 1o cnrry . oul all sul}‘wqucnl
olicy of

Indtitutiong who rebun
recruinment abthe Provoneial revel in fine with the ronal nllnculmn ]

s Provineint Guovernment. _ . ' .

Stbmgaeent o e jae dn e in. Tor A e beelowe sl to the
Aistriels,. f\l.‘\lll.' lnh-».(hg] det wansiors and  servage anatlers,  ineluding

.\Ummumul\ shall 1 T mimbe by the District Govzrnment in lighl of the
Aulen of Busmess, 2001, - .

“

I‘)uslml (‘(wc- nmcnt
. N ]

8) ./\ll cases of trunsicr [Tom seer deitriet (o another . will be decided
ordercd upim by the Director-Czueril Healih Scrvices, albeit with, the prior -

consultation of the Dizlrict s conceannd.

, I

7
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A e ey
i ‘E‘NDS’I‘ NO.SGE ‘T’E&AD)IQZO)/BSNOL.IU D.:lcd Pcshawur, thc 15"' .iunuury, 2()0, .
Copy forwnrdcd formfommtmn o:.© R
' I, All Administrativo bsc.clunos o Govi. ol NWI’P
'} 2. The Secrctary to Govemor, NWFP, " T
3. The Dircctor-General, Health Scrvices, NWEP, Pcs}mwar. BN
4,"  The Dircclor, Health, FATA, NWEP, Peshawar, o . ,«';j;"l-j
S. All District Coordination Office m/l"olmcui Agonts in NWTP f '
6. - All Exceutive District Officers (Health) in NWFP. i
7. The Registear, Peshavear High Court, Peshawar. ﬂs}?
8. The Sccretury, NWFP Public Scrvice Commission, Pcslmwar.
.9. ' TheDircctor, Anli- Corruplion Establishment, NWFP, Pcshuwm’.; “ v_: Vo
10, ' The Registrar, MYWFP Sepvier? ‘ibunal P<hawar, e e .
. 11, . All Chief Exceutives of Autonomous Modical imstitutions in NWEP. (Lady'
. "+ . Reading Hospital, Khyber T caching Hospital, Huyatabnd Mcdlcnl Cop'lplcx
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Regularization of Services Laws 761

c . No. PA/NWFP/Legis/90/3199:-~-The North-West Frontier Province Employees on

T ‘/co@tract Basis (Regularization of Services) (Amendment) Bill, 1990 ‘having been passed by the

Provincial Assembly of the North-West Frontier Province on the 21% February, 1990, and assented to
by the Governor of North-West Frontier Province on the 24" February, 1990 is hereby published as an
Act of the Provincial Legislature of the North-West Frontier Province. -

Preamble.---WHEREAS it is expedient to amend the North-West Frontier Province
Employees on Contract Basis (Regularization of Services) Act, 1989 (N.W.F.P Act No. VIII of 1989), fg
the purposes:hereinafter appearing; '

R
7
It is hereby enacted as follows:- - /9 W D

1. Short title and commencement.---(1) This Act may be called the North-west
Frontier Province Employees on contract Basis (Regularization of Services)(Amendment) Act,1990.
- (2) It shall come into force with effect from 13th November, 1989,

S X Substitution of Section 4 of NWFP Act No. VIII of 1989.---In the North-West
Frontier Province Employees on Contract basis (Regularization of Services) Act,1989 (N.W.F.P Act No.

. VI of 1989), section 4 shall be substituted by the following new section and shall always be deemed
-tohave been so substituted;-- '

L4, (1) Notwithstanding anything contained in any law for the time being enforce, any
Civil Servant, who is or has been appointed or deemed to have been appointed against any post in any
Government Department under section 3 of this Act shall be deemed to have been regularly appointed

- from the.date of his continuous officiation, subject to eligibility, according to the service rules

applicable to the post, verified by the administrative Secretary of the Department concerned.

o Provided that if any Civil servant is aggrieved regarding his eligibility, he shall have one right

- «of appeal to the Chief Secretary, Government of North-West Frontier Province, and his decision in the
. case shall be final; . :

* Provided. further tﬁat if there is any gap in service of any Civil Servant betwgen this
~enactment and the date of appointment under section 3 of this Act, due to termination of contractual

- service only, the same shall be deemed to have been condoned as extraordinary leave without pay.

(2) ©  Theinter se seniority of the Civil Servants under this Act shall be determined by the
Government, according to the service rules in vogue.,

--------------------------

" North-West Frontier Province

Civil Se-n}ants (Amendment) Act, 2005
| {(N.W.F.P. Act No. IX of 2005)

~ An Act further to.amend the North-West Frontier Province Civil Servants Act, 1973
[Gazette of N.W,F.P., Extraordinary, Page No. 202-203, 23rd July, 20053

.No. PA/NWFP/Legis:1/ 2005/20440.---The North-West Frontier Province Civil Servants

- (Amendment) B8ill, 2005 having been passed by the Provincial Assembly of North-West Frontier

. ‘Province on the 5™ July, ‘2005 and assented to by the Governor of the North-West Frontier Province on

- 12" July; 2005 is hereby published. as an Act of the Provincial Legislature of the North-West Frontier
; Province. . : ,
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o 1762 - | -Regularization of Services Laws

.- Preamble.---WHEREAS it is expedient further to amend the: North-West Frontier Province

Civil Servant Act, 1973 (NWW.F.P. Act No. XVIII of 1973), for the purpose hereinafter appearing;

"It is hereby enacted as foliows:-- -

1. Short titie and commencement.---(1) This Act may be called the North-West
Frontier Province Civil Servants (Amendment) Act, 2005. :

(2) 1t shall come into force at once.

2. Amendment of section 19 of N.W.E.P. Act No. XVIII of 1973.--- In the

North-West Frontier Province Civil Servants Act, 1973 (N.W.F.P. Act No. XVIII of 1973), for section 19, - )

the following.shall be substituted, namely: S

19. Pansion and gratuity.---(1) On retirement from service, a civil servant appointed
on regular basis in the prescribed manner before the commencement of the North-West Frontier -
Province Civil, Servants (Amendment) ‘Act, 2005 (hereinafter referred to as the said Act), shall be
entitled to received such pension or gratuity as-are admissible to him under the West Pakistan Civil

. Service Pension Rules: . .- .

Provided that in the event of the death of such a civil servant, whether before or after
retirement,-his family shall be-entitled to receive such pension, or gratuity or both, as admissible under
the said ruies. = - . ' . C : '

- (2) : Aperson though selected for appointment in the prescribed manner to a service or
post on or. after the 1st day. of July, 2001, till the commencement of the said Act, but appointment on
contract basis, shall, with effect from the commencement of the said Act, be deemed to have been
appointed-on a regular basis. All such persons and the persons appointed on regular basis to a service
or post in the prescribed manner after the commencement of the said Act shall, for all intents and
purposes be civil servant, except for the purpose of pension or gratuity. Such a Civil servant shall, in

" lieu of pension and gratuity, be entitled to receive such amount contributed by him towards the

Contributory Provident Fund, along with the contributions made by Government to his account in the
said fund; in the prescribed manner: .

| %Provided fhat i'r'\ the event of death of such a civil servant, whether before or after retiremént

‘his family shall be entitled.to receive the said amount, if it has already not been received by such

deceased civil servant.

(3) No pension to a civil servant, who is otherwise entitled to it, shall be admissible to
him, if he is dismissed or removed from service for reasons of discipline, but Government may sanction
compassionate-allowance to such:a civil sefvant, not exceeding two-third of the pension oF gratuity
which would have been admissible to him had he been invalidated from service on the date of such
dismissal or removal.

. Provided that a civil servant referred to in sub-section (2), in case of such dismissal or
removal, may, in addition to his-own contributions to the Contributory Provident Fund, be-allowed, on
account of such compassionate allowance, a sum not exceeding two-third of Government contributions
in his account. ' R

"(4) - If the determination of the amount of pension or gratuity. admissible to a civil
servant is delayed beyond one month of the date of his retirement or death, he or his family, as the
case may be, shall be - paid provisionally such anticipatory pension or gratuity as may be determined
by the prescribed authority; according to the length of service of the civil servant which qualified for -
pension or gratuity; and any over payment on such provisional payment shall be adjusted against the
amount of pension or gratuity finally determined as payable to such civil servant or his family

- - 0 - -
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.Gmier'nmerit of NWFP ‘E&'/‘-\ ‘ch‘partment
Circular leuex No.SO-VI/E&AD/1-13/2005

dated 10. 8 2003 regulalized the services of

thc petitioners with cffect flom 17.8. 2004

3. It | appea:s | that . some

' corre'spondcnce took place betweén the oﬂ'icial '

1csponclents ancl a st’md was taken that the

ipclxtioners have been appointed ag:,ainst a

schcme ‘Tmpr ovement and Standax disation of -

DIQ lIospiLal Daggu. Bunor” and it was

_]DIO]Z)OSCd tl’mt {he  petitioners De adjusted

against thc newly _’dplproh_v'.ed- Iéos.:t's.'

4, Notwithstanding the fact,thé_xt the
pctltioners_ were régulax" 'el.nployces, ol the

'clcpa1tment respohdent No.3 i.e. Directlor :

Cenernal (llutllh) NWl 17, DPeshawar, vide his
letter clau,cl '7 7 2008 dh-cm:tcd that - the
employees appomted agaimt Lhe post meatcd

undC1 ADP schcme stand automatlcally

:"temﬂnated on complction of the scheme ancl'

on receipt ‘of this letter ‘Medlical” Supdt DHQ
3

. I-Iospltal Buner i.e. respondcnt No'ﬁ treatec

f

‘ thxs as a telmmatxon h.tter of the petmonex‘s

L]
Al n

; 'and accoxdmgly he cnc101 sed the same to the

petitioners for: Ctheir  information  and

compliance. - .
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5, A "IhiS' ‘forccd the . pctmcnus to_, i
appxoach ths court thloucgh this writ chllon'

and as an mtellm relicr the followmq relief was

- prayed for :-

"Grac'iouély, the respondents may be
restrained from (lling (he vacancles il
1'1na1 disposal of the writ 'pctition "

! , 6. | . ’ ’I‘he writ chiLlon was talccn up 101
S : S ' .

s S ‘hcalmg on 3072008 and whilc ordermg
o clubbing of the same wiLh W.1.No.1662/2007, .

. status quo Was ordered to be maintained

7 : In then commcntc. rcsponclents 1 :
S - vand 2 have taken the plea tlmt the ipeULionexs : : o
o - | S

il
hucl bccn uppblntccl undu the Ai)l‘ Scheme

posts andlsincc the D.G. Health Scwlccq had

."‘dircctcd termination of . services of those.'

‘appomted against thc said posts therchrcu,»_-

' pctitioncxs weac endorsed the satcl clircctions'

for mformation and compliance
8. While the pCULlOnCIS ;were still
\ workmg‘.as ccxutrzrct emilélqyee's. :whcn the
i ‘Ci;oifel'nlﬁent Aof. NWFP thrcu::fh NWTFP, Civil
é "Servants [Amendment) Act, 2()05 (IX of 2005)
-substltuted thc ougmal scctxon 19 of the sald o .

| Act .by thc fo‘ s-'>vving n‘c'w section:-

,“19 Pcnsmn and___gratuity.-(1)  On
_retirement- from service;," a civil servant.
appointed .ofn - regular _basis in the _
prescribed . manner before the
commencement of the _Nmthfw_est.
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Frontler . Province -Civil - Servants
(A_menclment) Act, 2005 (hereinalter
referred to as the sald Act), shall be

entitled to recelve “such pension or

gratuity as are admissible to him under

 the West Pakistan. Clvil Service Pension
~Rules: o o

 Provided that in the event of death
of such a civil servant, whether before or
after retirement, his Jfamily shall be
entitled to receive such pension. or

gratuity, or both as admissible under the -

sald rules.

(2) A.'p_e‘rson though selected for

-~ appointment in the prescribed manner to
"-a service or post on or after the Ist day of

July, 2001, till the commencement of the
said’ Act, but appointed on contract

basis, shall,” with eifect from  the
 commencement - of the said Act be
"deemed to have been appointed on

regular basis. All such persons and the

~ persons appointed on regularbasis to a

service or post in the prescribed mannet

. after; the commencement of the said Act

shall, for all intents and purposes be civil

' servant except for the purpose of pension

or gratuity. Such a civil servant shall, in
Jieu of pension and gratuity, be entitled

‘to receive such amount contributed by
him towards the Contributory Provident

Fund, alongiwth the contributions made
by Government to his account In the sald
Fund, in the px‘_esérlbc'd mannecr.

: Pl‘b\_/idcd that in the event of death =
of such a 'ciyll servant, whether belore or-
-after . retirement, his. family shall Dbe

erititicd to receive the said amount. il it
has. already not been recelved by such

'deceased civil servant.

- (8) No pe.'n:siox'l to a clvil servant,
who is otherwise entitled to it, shall be

" admissible to 1 if he is dismissed or
removed from service for reasons of
discipline, b - Government may sanction-

~ compassion.ii¢ - allowance 10 such civil -
" servants, not exceeding two-third ol the

pension or gratully which would have
been admissible to him had he heen




mvalided from service on thc date of
such dismlssal or remov al. ‘

Plovided that  «  civil  servant

such: dismlissal or removal, may, in
addition to his own contr nmtlions to the
Contributory Provident lfund, be allowecd,
on account. of such compassionale
allowance, a sum nol exceeding (wo-

' third of Govcxnmcnt contr 1butlons m his

account

“ . (4) If the determination .of the
amount of pension or gratuity admissible

to a.civil servant is cdelayed beyond one

~ month of the date of his retirement or

death, he or his family, as the case may

be, shall be paid provisjonally such
anticipatory pcnsion or gratuity as may
be  determined by the prescribed

" authority, according to the length of

service of the  civil .servant which
qualified for penslon ‘or gratully and any

. over ;payment on such provisional
- payment shall be adjusted against the

amount of pension or gratuity [inally
" determined as payable to-such clvil
- servant or his family." '

9. | ‘ ,I.’etitidnc‘rs' casé is that on no poiﬁl'

of time the official rcsﬁonclc:nls “treated them:
| as employees of a prdjcép or under the ADP

SCh(‘m&:; thut thcﬁ posts were advertlsed on

contmct bqsis ancl go werce lhey appolnl( cd on

conu '\cL and Lhcn viclo ordeyr clatacl 19.4., .2007

@cgulatized wlth cffcct fmm 17.08. 2004 and

wele smce 1hen holdmﬁ u[_,nlm ‘posts andd

| S . . e e
are taken out of conmderatlon-. then wilh' the

'plonmlgatlon of NWI'P. Ci\llll Scrvants

|
(Amendment) Act, 2008 (Act X of 2008} ey

referred to in sub-scction (2). in case of

treated as 'such: that even il the said orders.
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like other e‘mploye.cs'ol other departments of

the Provincial Govemm’ient of N.W.F.P.
aLlfOlnatically became regular cmp]oyc'es'and
that the subsequent actlons ol the

reépondents and ultirﬁate terraination of the

petitioners was an act base(i on malahclc,.

, Awithout lawful authority and junsdlctlon

'No 1731 /2006 LiLlcd

10. " There 1s no denial of ‘the fact that

petitlonei‘s are appomtces alter the targéf date
of Ist July, 2001 on contract besis and were in
’lctive service When the amendment

afor csLaLcd was blought n Lhc relevant Iaw

11. In somewhat simllax cirCumstancw "

this Cox.;tx't“ has vide judgment datec
11/7/2'0017 pass'ed_ In writ petitidn

Ms.Shagulla Syccl andl

thx ce others Vs. Govexnman nt N.W. I‘ P. ancl

:,‘three others exhaUSUVCly clcnlt wlth t.h;s

l

'proposmon 'mcl ssued  writs. | 'l‘hc mucl

[

"judqmcnt has bcen consisten{ly follbwed and

: there is no reason to deviate from the same.

o
12,7 Consequent}y this W. P No. 1160 of

2008 is allowed the umpugnnd actlons and
orders of U.e xespondents are dechl ed to bc

“‘without !'lawful authority and JUI‘I‘Sdlf‘UOﬂ

Peuuonels .ai‘e declared to be regular

employees on thelr u,bpectlve postq both "
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i Date of Hearing: - 31 D»W“bc' 201 O/

\‘msu,s (BJ’S 14) on cou(mu basas in accordance'with the Contract_ ‘ .
P hcy ”00 hc pe[:llonca \\dS one of & numbu of olth wpplnants

e O \vho apphcd 101 11 Thu 1)(.[1[[01161 aion" \wth 77 othels was, seleCted on

WYY

wmr SUPREME COURT OF PAKISTAN
(APPELL AT Jumsorc FION)

o
9
Y A

o i PRESEAT SR T -
L MIRUSTICR NAS U ~NMULK
: L MRAUSTIC: {/\mo PARV Iz

-m.. . Je . : C ’ ’
o VCIVIL P[' TI l()l\' NO. 326-P OI‘ 2009 . S ,
. (On -appeal. front the Judgment of the . : "
CNUWLELR, (now KK Serviee Tribunal,

"
cl.\igd 20.4. "0()9 l)dbbC(] m /\p])(.dl No 1337 A R
X \. Ve . . - . X :’ . . ’ N !
sts NusmL : _f. T Petitioner - l@‘}r
te Vcnm . ' B '

’IhP Govemment ofN W l" P thlovgh Ch]CfSCCletal)’

- Pe 1 1awar and othe;s ‘ R'éspondents |
L For-thc’ Petitioner: M Wigar Abimed Seth, ASC.
A . ~'1\f1‘r..rx\(1ir Adam Khzm AOR oo

‘ F'.or lhc Res']')d,l‘wlgle‘m_.'s:_' Mr. Lal I'm Klmtal\, /\c!dl A. G. KP.K. wnlh‘

Ml Jubbar Shah, D.C.O and
‘Dr. Flch i\ill’h"l"]ll]"ld Dy. E.D. O Hea Lh

\

',;.mnc\m\r

R NASIR UL \fIU LK T~ [n‘response to an. a‘dvertisem‘enﬁ

puhhahccl m {hc I}b\\'b])del on ['ICh'lll of the T‘\«,cullvc Distmt OHICCI ' | b

|

IIcaxth b\mbl,‘mvmng applxc,atlons for Uu, vacant posts of' Charge

thc 1ccmmncndaLnons ol thc 5L]LLUOH commitiee, cluly applovcd mcl :

B l'nr*cl w 1[1L DI\[IH, (‘mnchlmnmz Uhuu Swiibi (L[u, mm[uu.n
i “"/"‘ v ml'muly) .nu] Wiy '11[\|)m|1lul lw Ulllu. uuiu datul 08.2.2003. ln the -
& q"{"“"/’yj : , , . _ R
K )’E’C‘ ‘u'l e ()( f’(r/ux.'.n. . S e R - .
N . - e I R R e B —_— E




isir (II‘

IL w111 be sccn Llnl th(. '\bovc mo

thosc govemment employccs employcd on comnct b-\sxs

. ~theu selectlon was made afte1 tme 15 Ju

o mannex Thls pxovmon was mcoxponte" 0 g1

Govemmem '\ppomtcd on conmct basis under

C.P.No. 3267 ()f 7009

. . / \"—_"/ . .
Act, 1973 as’ mncndcd by hc Civil Suvants /\mcnclment Act, 2005-{

TFor thc S'\1\(, oi' l'\cmw im sume s l\.plOdlebd as undel:-

“A puson lhough m.l(,ctcd fm '\ppomlmcnt in the

Dmsulbud m'mnm to a suwcc or posL on ot 1(1(:1 thc *

d‘l)’ of Tuiy 2001 ull lhc commcnccmcnl of the said

Act, but '1ppoml:m,nl “on \,Ollll\}\cl baxnx slmll wxlh

'.(,llcct from {hc uommcncunuu of the .said Act, bc'
"(lcum,(l 10 lmva. h&.ux .\ppmnlul On i u,l_ul W h.ms /\11 '

. ',»lel‘\ puwnx .m(l llm persons .\mmmlul on u.uul.u baxis

o'y suwu or pml i the l}l\.‘ﬂ.lil‘)b(l manner alier the

- wmim.mt,nu.nl 01 lhb suid, Act \,h.\H lor all mla.nis .md

_A|7tu[m\m h\. LI\'ll xuv.ml L\bl.]ﬂ or the purpase olt oo
'punhmn ar L~ ‘auuw \uuh a Civil servant &hall m lu.u ol :
pmsmn‘.\ml s muw he umliul Lo uu,m, such .\mount

ks .

wnunbuu_d hy mm owards the Conutbulo:y Pxowdcnt

Y und, along, wnh tln. nonn 1lmuom. madc by gover nmcnl

lo his *u:coum in-the said, m he pxescnbed m'\nnm

pxovxded

ly, 2001 'md in- thépxcscnbcd

ant the St’lt\.lS of cwnl

poli'cy 'of the

- 'Govemment to make appomtments on contlact only It s not disputed _
_ that thc Jctmonm s ’1ppomum,nt was on contxact basxs and that she was
- appomted attel the 15 July ’7001 bcfm the '1mendmcnt The only lSSUG

t h'\l. was dc,b'\tcd befme us was WhCLhCl the pcutxonex was selected m’

. :
I' Al

Lh\, plbbCIlbbd mannua /\wmdmb to the Sew1ce 'lnbunal the

-.ibjed.;_ mannéi " was: Sblbbtlon thr our’h “the Publtc Semcc

vlsnon has been nndc cxpxcssl) for

| "scw.mts to Lhosu umployccs mn Lhe service . of Pxovmcnl or: the' Local “

Prr i “(,mnmssmn Th'i s is d'\'s'pi“t‘? d by the lc:u-ncd co[mse_lj’or tl}cpetitxpner_,‘ i




/Lpnﬂ-' oer

h*rht of genexal up- g1 adauon of the post of Chaige Nu1se the pct1£10ncx

C.P.No. 326-P bfzo‘oo'

was up- madcd ﬁom BPS 14 to BPS- 16. By the office order lbxllbd by

'lhc Mccl:cal Supcxmlcncicnt Dtstnuilcnclqumtm I[Os[‘)ll’ll S\V’]hl with
-lcl"cmnce Lo lhc lcttcn dated ’50 6.2008, issucd by the Dircctor, Gmcml

A0 mith Suvncus N W, { l’cshzi\.vur the pelitioner 'along with 10 other

. N

"Nmscs wuu ldlebd lrom ihul services. /\b.unxt the iummalmn nl hu

. &;u:i'v'lu.x:,. lhl. Dkililnnkl hlul .mpcul hefore (hc l’mvmcml ‘\c vu

inbundl l’h 1pp ‘zl \vgs (’ll'nmls.;bd by llm 11npt11,m,c1 1udbnn,nl d.\lu\

S . \"

"O 4, 2009'“011 Lhc 510und lel dm pcimonu was a, contract’ cmployu, '

o 'md th"ﬂ she h’xd not bcmg cmpioycd in the pxescnbcd manher, that'is

hiough thc Publxc Sew1ce Commxsmon

s

2. . “The case camc, up fox h(,'umg on'29. 12.2010 émd notices ,

e -

'wfcre 'issu‘eci to' thé’ l'e'spondents in \1cw of the followmg submxssxons

_ madc by lhb lear ned counsel 101 the })CHUORGl -

T _"'ll is. allcncd lhdl lhc pcnnoncl lnvmrr bccn nppomtcd '

“q:on 14,2 .1003 m 131’5 14 and \lebbt]uulll)’ up blddbd o

PS 16 on 1, ”0()7 lhoug,h on “contracel bnsu), had.

L - ,mml upul.m/ml s Civil Servitnt an lhc h.ll.ﬁ of(“wﬂ

= Scrv*mlq (Anu.ndmunt) Act, 2005 pmmulgatcd on.
23.7. 2005 whmuby section 19 of the Cwﬂ Sewants'

| /\c,L was am(.nd(,cl That, having bbLOlhb 1c;,ul<u (,wnl
bcwam xhc, could not have been n,hcvcd/mnovcd on
)0 6 2008 lh\, pnml\ Ll\.\u\'u mn\uluanon Nollu.. to

lhc Lcspon(lcnls bc mucd for dwte to be ﬁxed by thc‘, -

' _'Oillcg,.-

i
1

.
+

. .
C MR
0N
’ »
gt
, .

) :The moot qmstlon m ths mse 1s thexefom, .whethex the petmoneL S

"serv.i‘c'es”st(jod 1;cgg1!¢1114ccl ander Section 19(’?) of thc Cm Suvanls o

1 dssietgsfRegtstrar I S
/p?eme Zourt of Pukistan <7 0 -

he 20




C.P.No. 326-P 41 2009

who' stlbmlll(..d let Lhu, JObL to \v!uch the petztlonel was appomted was

- a Dlstuct C'\dl Post and accom]mg to the Rules then in fmcc the

compe{cnt authouty who -Was. cmpowcmd to make '1ppointmenté' in

xulu, I‘I,~15' was the Dl\lllt.l (,ouulzmtmn ()Hn.u vhnch is .1150'

’

1cﬂcctcd n- Lh(. peuuonex s lctlel of appomtmcnt In llus Contcxt the -
: N

'lcamccl counscf 1cicucd to Lhc_ \I W.F. P DIQUIC( Govex nment Rules ofy
BLIS]I’]CbS ZOOI Mr., pal Lm l(lmtmi\, l(,mm.,(l /\clclluonal /\clvowlc

'Gcnemi 1eienccl to leLt01 chtcd .)O 6”008 T)y lhu Dnectm General

o

- 11c11l11 Suvmcs N W I’ ",]inl puwmncn. whc,rcol' {hc , pc(ﬂioncr‘s
_.suvm(..s were Lumnm[cd .mcl lmﬂ\ the \l.md lhal the petitioner was:

"appoum.d unc]u Lhc. /\nnuatil.)cx'/,clmnncnl I’mgmmmc Scheme and way

/\‘A

xc_hcvccl Ilom hcn SCIVIC(..b upon comph.llon ol the said schunc tle,

"howcvex pxoduced a l'lOUﬂCElEIOl'l dated 15.]. 7007 catcgon,:m&, the N 'f

-4-

' ,':"_.‘pu,tmonu 5 poat at le :p[uvant time as a Dlsmct Cadre Posl
3.0 E‘Q.- 'The 1c11ancc ol the l\ddmonal Adyocate Geﬁei‘éxl on the .
s -lc,ttcx dated _70 62008 1s 1]115} laccd Nexthel thc advmhsement cl'ltccl

: '_’76 IO "003 1ssued by the }:‘(ccutwc sttnct Ofﬁcex Health Swabl

'.!-.

e 'mvml)g applxc’ltxons fm hc—: post, nor thc appomtment oxdm claLed

B ‘0822005 states tlnt the posts in qucstlon were und01 the /\nnua! !

\

Dcvelopment Ploglamme Scheme The texms and condxtlons of the . N

'::'.;].’}LULIOHL.,L $: uuploylm,nt wu Lo bt, 1u5ulatcd in accmdancc thh Lht.

'telms of thc advemscmcnt ‘and” the appoumncnt 01c1c1 The'

. adve1 tlsement and the appomtment order clcaily shows that the post to

whmh Lhc pa,uuonu wa:. appomtc,cl was ot Dlatuct Cadxe fhl‘s 1s now
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: confumod by thc notlllcatlon dalt,d [5.1.2002 pxoduced by thc Ie arned : |

Addltioml Advocue Genmal

G, ’lhc SCIVICC T nbum] hacl hdd that since the appclhnt was

not se[cctcd by the Pub lic Scchc COlTlmISSJOIl the selecuon was not- in .

‘ ) '
1hc pzc—:scnbccl mannc1 llowcvcx Scctlo\l 7 of the N. WFP Publxc :
SCIVICG Commxssmn Ol(iln.mu !‘)7 \vlm:h du.\uibcs the l'uncuo'ns ol’- co

. . ‘ : 5
th Commxssnon cxplcsbly ~ ex’c[udcs hom lhc pmvxcw oI the Lo
- - i
: C‘ommt sxon muunlmcnla Uy l’Ub Iuo 15 for thc chsmct cache posts. »
‘ O'n tlu, olhu hzmd I\ulc G(b) of the _\' W.F.P. Distict Govcmmcnt B T
L b
I\Lllbb 01 Btlbillbbb 20()1 c,mpowus 111; DISUIL[ Coomhmllon O[f‘ccn to S
mpmnt ()lllbL.l/UHlLl.l]\ in UI’S I Lo BI’b 5. I'hc Ol’(lel‘ o'l'"dppointhwnt 1,.
-ofihc. pclmonm wis, C\plu.\fy wmul with l[u .lppmv.ll ol the Dl\llll.[ R 1 i
(mndnmlmn Ollu,u ‘\\‘V.ll)l Ihm lln pu:[mnu WS .ipp(‘.)ilﬂ'cgl in..[hc R 3 “y
. , . : ‘ ' . . . .‘ . ; :“[
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3 C Iy
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o plc,scubed mannm ihc Tnbunal hacl ﬁltcn into crror by ho[di’ng, t-hul . =
, | . , Dy
o the -prc’scribed"mannexf wa_;s sc'-:lection thro’ugh the Public " Service S
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ISR o ln v1ew 01 the above thc pettixonel S SCI\’ICLS stoocl | < g
...' AR E l .,b.. . K ,; .;;
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. mm‘c FORATE )
GENERAL HEALTH SERVICES]
I{IIYBER PAKIITUNI{IIWA PDSIIAW&M

/\Il co%mc ations  ahould  bo
addressed to the Director General
Heallh Sor'viccs Pecshawar and not
o any olficial by namo,

P

R G

E-Mail Address: mﬂp_dgb@@m
Olﬁce Ph# 091 ~9210269

ExChange# 091-9210187, 9210196
Faxit o 091-0210230

//‘.

OI“MC[‘ ORDTR

, i Pmsuancc of Pcahawa: Hu h Court” Peshawar arder (thul 10/1 1/701 I
T (,()(, No. 234/2011 n COC, No. l()‘) ol 2000 in Wnl Petition No !](’»()/”()0.‘{ the

lollowm;:, Male Nuxses whosc scrvices hclVl.. ﬂlleady bccn xegulannd . laphl of

L ' Jlld[_’lhuﬂ of te)hw.u n%h C,oull l’esh\\un dated }4/0[/7)10 and bupume (_,ouxL of
- "Pakistan Judgmcnl datcd 15/03/0211, und01 sub Section-2- of Section 19 of Khyber.
e .'Pal\htunl\hwa le Servant Act 1973 (as amended vide Act IX of 2005) v1c]c this
Ducclomtc ol['ec oxdm beaxmg Lndbt No 22241-47/E-11 datcd 06/09/2010 and .
§ '-'No 1102 12/E II datcd 10- 0l. 2012 are hereby allowed back beneﬁts we f 23/07/2005 |

Subscquently the pcnod mcnUoncd against their names n eolum 04 to.

co!um 05 below i is her cby treated as per 10(! on cluty .

S. No Names = - Plice of| From ~ | To ]
o L e L ]’()slmg_,,_ L ST
S0 Raj"Mohummad -S/0- | DHQHM Daggar 01.07.2008 13.09.2010 .. ,
Amir Akbar Khan " | Bunner R e
=02 | Mubhammad Imran S/0 - | P T Dapgearr 01.07.2008 I.’i.(l.'*i?.f)ltl
Comal L shah Zada. N Honner L
S 03] Fazal Raziq {1 /0 = . DHQIIDaggaI 01.07.2008 13. 09 2010.'
T . .| Hazrat Said | Butiner
<04 | Sher Dali Khan S/0 | DHQH Daggar | 01.07.2008 13. 09 2010 :
- |UmarDad * ~ .| Bunner ©
05 | Zamir Khan - S/O. | DHQH Daggar - | 01.07.2008 13.09. 2010
4 ‘Samar Khan ' Bunoer B B
.06 | Abdul Jalil S/O Amir .| DHQH Daggar 01.07.2008 ] 13.09. ’7010
o ?vinh:mnnrl(l»Kh:m " : I?lmnu ] L
RO I S | DHQL Daggar ] 01.07.2008 . - 13.()9..20510
, iohammuad Rasool Khan' | Bunner - I
08 | Mula Dad * $/O Lo DIIQIIDaggal_A 01.07.2008 13.09.2010
- | NoorSaid .. | Bunner : o L L
09 | Umer Farooq ~S/O C | DHQTTD; W W 1 01.07.2008 13, OOJ"G] 0
- Ghulam Ahmad ¢ : Uunnu . _
10. | Irshadullah  S/0 TN T)HOIH‘)mn;n' 01.07.2008 . | 13, O‘) ’>OIO
) thsanallahy. lSnnnu : ‘
T T Moy Khan 870 "DHQIT Daggar | 01.07.2008 13. 09 2010
Amreen Khan Bunner
12| Sahib Zaman .- S/O- DHQH-Daggar | 01.07.2008 13.09;2010
' Noor Wahid i | Bunner - ' S
13 Anwar Zaib. 'S/O : DIIQIIDJ;_,{,H‘ 01.07.2008 , 13.09.20_'10
' Amroz Khan C Bunner ' Wk
T o d/- .
R ‘L C " DIRECTOR Gl NERAL HTALIH

e SERVICES KPK PESHAWAR. VM

et B ol Dt —mr————ttein
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Subjgct: Departmental Representation for ,'ré.gulariza'ti'on* of .. .

Respected Sir,

e o M e
The Secretary, s e C\ﬁj\e’d $%aﬂ;3\« -

Govt. of Khyber Bakhtunkhwa, R L) O
Heal‘;h~,Depa1jtmeﬁt, Civil Secretariat, = - JV\ . )(7 '
Peshawar. .. . IR S@C'\ o

the services of the appellant w.ef. 14.02.2005 till:,
31.05.2008 on the basis of equality .and equal
protection - of law in the light of the Judgment
rendered by the august Peshawar Migh- Court,
Peshawar in Writ petition No.1662/2007,.1166/2008 &
1160/2008 decided on 14.01.2010 and upheld by the
august Supreme Court of Pakistan vide C.P.170-P- to
172-P- & 668-P of 2010. o

-4
Yite g

- ] have the honour to submit the departmental Representation for ‘

. i_'yo‘ur favourable consideration on the following facts and grounds:

That in the ygar 2003 the Executive District Officer, Health, -
District Swabi, floated an advertisement through Press, inviting
applications for Charge Nurses. Appellant being qualified in
terms of advertisement applied for the same and after going. '
through selection process, the ~Departmental Selection -
Committee recommended- her and finally she was appointed as
Charge Nurse (BPS-14) by Executive District Officer (Health), -

" Swabi on the approval of the DCO vide order dated 14.02.2003 RELES

It will not be out of context to mention that vide letter dated; ~
15.01.2002 issued by the Govt. all the Provincial Cadre Posts in w0
BPS-15 & below of the Health Department were converted into”. .
District Cadres. o ~ ‘ ' '

That in pursuance of the order ibid, appellant assumed the
charge of her. dutiés at.DHQ Hospital Swabi, thereafter
appellant started performing fier duties to the entire satisfaction -

~of high-ups. Moreoveér, Respondents also maintained her

Service Book wherein necessary entries were also entered from
timé to time and she was also allowed all the facilities and
privileges as admissible to ‘other regular employees.

made under the same Policy similarly the appellant was also -
appointed under the same Contract Policy and it was

That in the year 2002. the’ Govemmgnt' had introduced a,’, - ;
Contract Policy and hence all the appointment thereafter were (/é}ﬁ i



R spec1ﬁcally mentmned in the appointment: ordel that the
. appointments of appellant would be governed under the same -
~ Contract Policy.:It will not be out of context-to rmention that .

neither in the advertisément nor in the appointment order there

s mention of the fact that the post against Wthh appellant was’
appointment was a pl‘OjCCt post. - : |

. .That in the year 2005 the Govt. decided to grant .re‘gulaiiriz’ation

to all those employees ‘who were appointed under the Contract

Policy of 2002 and in this respect the Provincial Assembly
- passed an Act i.e. the NWFP Civil Servants (Amendment) Act,

2005 (hereinafter ‘referred to as Act-IX of 2005) whereby
Section-19 of the NWFP Civil Servants Act,” 1973 was

substituted and. accordmgly all those employees who were -

appointed in the prescribed manner on or after the 1% July, 2001
till _the commencement of the Act were declared to be regular
civil servants for all intents and purposes except the Pension &

. Gratuity and copy of the letter dated 10.08.2005 issued by the -
. Govt. Thus under the Act all the employees selected and

appointed on Contract basis stood automatlcally regularized by

' Operatlon of law.

, That since the date of her appointment, appellant had regularly’
performed her services to the entire satisfaction of her

superiors, however, later on, the appellant was told that her
appointment was under the ADP Scheme and that appellant

should appear before the Public Service Commission for the -

post. In the meanwhile the posts were advertised by the Public

~ Service Commission and thus appellant was compelled to apply
for the same and after undergomg the selection process, she was -

recommended and appointed as Charge Nurse vide order dated
31.05.2008 and immediately on termination of the services of

' the appellant she assumed the charl,e of the same post.

‘ That in 1dentxcal case ‘under s1m11a1 circumstances, the Male/

Female Nurses of District Dir Lower and Malakand who were
also terminated under the same ground of Pro;ect employment

“and who were similarly appointed the way back in the 2003 &

2004 alongwith the appellant approached the august Peshawar .
High Court, Peshawar 'in Writ petition No.1662/2007,

116672008 & 1160/2008 which were allowed vide Judgment
dated 14.01.2010 on the strength of similar other Judgment in
Writ petition No.475/2006 titled “Miss Shaaufta Sayed...Vs..

The Govt. of NWFP and. others” decided on 11.07.2007 a.nd

- the same was subsequently upheld by the august Supreme Court

of Pakistan vide C.P.170-P to 172-P & 668-P of 2010 decided
on-15.03.2011. .

S




[
(O]

"~ not only reinstated into service but also ‘declared regular
- employees. under. the Act IX .of 2005 and they: were also
- allowed back beneﬁts by the' Department. As tlie case of
~ dppellant was identical'in nature, therefore, she is also entitled
to.the samie renef unde1 the rule ot consxstency and equahty

/’ / 9;\ 7 < That accordmgly all the termlnated Male/F emale Nurses were

8.  That appellant was unaware of the Judoments aforesald and .]usti',
now she came to know about the same. As the case of appellant’ ~:,.- -
" is identical on all fours with that of other employees of the.
. Department working in. similar manner who were granted relief -
by the august Peshawar High COLllt Peshawar therefore,
| appellant is also entitled to the same relief under- the principle _ ‘
~of ‘consistency and equality "as- laid down in the case of —
o . “Hameed Akhtar Niazi.. .Vs...The Secretary, Establishment - - IR
I PR _.Division, Govt. of 1 Pakistan and others reported in 1996 SCMR - . = =
e - '1185.and Tara Chand and others...Vs...Karachi Water and . : -
! Sewerage ' Board, Karachi and others” reported in 2005 -
SCMR 499 and another Judgrnent reported in 2009 SCMR 1 '

. It s, therefore, vrequested that on acceptance of thlS‘ B
. 'departmental Representation, the services of -the appellant may
. graciously be regularized w.e. f 14.02.2005 till 31.05.2008 in the light .
~of the Judgments delivered by the august Peshawar ngh Court -
_Peshawar cited above with all back beneﬁts .

Yours faithfully

- , o Agila Naz, @
) - Charge Nurse, DHQ Hospltal
Swabi.

Dated: ____/03/2014 -

Ehhe . .

T




. WAKA@W NAMA

IN THE COURT OF W’p [C— i% 6’/\4(,(,@ | f

M M) (MQ QQ/ ﬂ;? f\é{}yye11c:nf(s)/Perzzfon¢r(§)

VERSUS

ad
\\y

Respondent(s)

I/We : - do hereby apboint
Mr. Khaled Rehman, Advocate in the above mentioned case, to do all or
any of the following acts, deeds and things.

1. To appear, act and plead for me/us in the above mentioned case in
this Court/Tribunal in which the same may be tried or heard and
any other proceedings arising out of or connected therewith.

2. To sign, verify and file or withdraw all proceedings, petitions,
- appeals, affidavits and applications for compromise or withdrawal
or for submission to arbitration of the said case, or any other
documents, as may be deemed necessary or advisable by them for
the conduct, prosecution or defence of the said case at all its stages.

3. To receive payment of, and issue receipts for, all moneys that may

be or become due and payable to us during the course of
proceedings.

AND herceby agree:-

a. That the Advocate(s) shall be entitled to withdraw from
the prosecution of the said case if the whole or any part
~of the agreed fec remains unpaid. '

In witness whereof I/We have signed this Wakalat Nama
hereunder, the contents of which have been read/explained to
me/us and fully understood by me/us this '

A

Signature of Executants

becle rvay

I
" Atgested & Accedpted by
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| w{‘> BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

ey
o

\»

APPEAL NO. 1006/2014 B

Miss. Aqeela Naz D/O Hameed Shah Charge Nurse DHQ Hospital Swabi. |
R/O Village Inayat Khail Swabi Teh &Distt. Swabi..................... (Appellantl)

VERSUS i

1. The Secretary, Govt: of Khyber Pakhtunkhwa, Health Department, Pleshawar
| ‘ 2. The Director General Health Services Khyber Pakhtunkhwa, Peshawar
| 3. The District Health Officer, District Swabi |
................................................................................ (Respondeints)
WRITTEN STATEMENT ON BEHALF OF THE RESPONDENTS PRELIMINARY
~ OBJECTIONS
Respectfully Sheweth: |
.~ 1. That the appellant has no cause of action/ locus stand. i
2, That the appellant has deliberately concealed the material facts from this
Honorable Tribunal, hence liable to be dismissed. !

3. That the appellant has not come to this tribunal with clean hands. |
4. That the appellant has files the instant appeal just to pressurize the .
o respondents. |
5. That the appellant has not filed the instant appeal on malafide motives.

o

That the instant petition is against the prevailing Law and Rules. g
That the appeal is not maintainable in the present form and also in the present
circumstances of the issue. : |
8. That the appeal is time barred. |
9. That this honorable tribunal has got no jurisdiction to entertain this appeal

N

FACTS: |
1. Correct, to the extent that on recommendation of the District Selecuon

Committee Miss. Amina Naz Charge Nurse was appointed as Charge Nurse
BPS-14 on contract basis for three years vide EDO Health office letter No.827-
59/EDO Health Swabi dated.14.02.2005. She submitted her arrival report on
18.02.2005. The list of the para is incorrect. |

2, Correct. She assumed the charge and necessary entries done/ mamtamed in
her Service Book.
3. Correct to the extent that her appointment was made under contract 'policy

2002 under ADP Scheme w.e.f. 14.02.2005 for three years specially mentloned
in the appointment order, but there was no mention of ADP Scheme i m the
advertisement. Moreover she received her salaries from ADP Scheme and not
from regular budget. |

4. Incorrect, she was appointed under ADP Scheme for three years and on the
expiry of her tenure she was relieved on the directives of Director General
Health Services KPK Peshawar vide letter No.19383/E-II dated.30.06.2008 by
Medical Superintendent DHQ Hospital Swabi vide letter No.1723-40 /€ G CH
dated 30-06-2008.

In the response of an the appeal of apphcant Director General Health Services
clarified that under civil servant act 2005, employees appointed agamst the
post created under ADP Scheme cannot be adjusted on regular post, v1de letter
No. 23743-50/E-II dated 07/05/2008. |

5. It is correct that on the expiry of her tenure she was relieved from services.
Meanwhile she appeared in Public Service Commission which recclmmended
her for the post of Charge Nurse (BPS-16), due to which she was appointed on :
the same post by DGHS vide letter No.30913-992 /E II Dated 21/10 / 2008 She !
took the charge on 24.10.2008.

6. Incorrect, as after completing of her three years contract service on 30 06.2008
on the recommendation of the Public Service Commission she was again |
appointed on the post of Charge Nurse (BPS-16) by Health Department on i
21.10.2008. However, case of the app;—ilant is different from those mehtioned is



SECRETARY to GOVT; OF
KHYBER PAKHTUNKHWA ,
HEALTH DEPARTMENT PESHAWAR

21.10.2008. However, case of the appellant is different from those mentioned is

that some who approached the Honorable Peshawar High Court were
reinstated. ,

Correct to the extent that only those petitioners who took the mattér to the
Honorable Court were given relief but she was not included in the appeltlants.

OBJECTION TO GROUNDS:
A.

Incorrect. As 1st she was appointed by District Selection Committee on !co_ntract
basis on the post of Charge Nurse (BPS-14} for a period of three years under

ADP Scheme and after the expiry of her contract period she was relieved by

DGHS according to the rules. She took benefits of contract policy at that time.
After the recommendation of Public Service Commission she was appointed on
the post of Charge Nurse (BPS-16) by Health Department and since then she is
receiving benefits of regular service employee. Thus no violation of const1tut1on
“of Islamic Republic of Pakistan 1973 has been done. ’
Incorrect. According to various judgments of Supreme Court each case is to be
decided on its own merits has the case of appellant is totally d1fferent from
those mentioned in this Para’s. |

. Incorrect. No discrimination has been commltted by the respondent and the

appellant was dealt according to the law. |

. As she was appointed under ADP Scheme for three years therefore, she was not

regularized and was relieved according to the rules |
As in Para D.
The respondents also seek formation of this I-Ionorable Tnbunal to adder

further grounds during arguments. \

N
.i
DIRECTOR GENE HEALTH SERVIC:{ES,
KHYBER PAKHTUNKHWA, PESHAWAB

Bude

N_/’/‘u | l | o /D/ |
-~ | o

DISTRICT HEALTH OFFICER,

SWABI




 BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No._ 1003 /2014

MSE FOZIA ..ottt Appellant

The Govt.and others............c.cooiviiiiiiiiiii e Responden|ts

REJOINDER ON BEHALF OF APPELLANT IN RESPONSE TO REPLY FILED
BY RESPONDENTS. ‘

. Respectfully Sheweth,

Preliminary Objections: : 5
' i
3

Preliminary objections raised by answering respondents are erroneous and frivolous. The
éppellant has got cause of action and for that matter locus standi to file the insfan{t appeal.
‘The Tribunal has got jurisdiétion in the matter. The estoppel has no reIevanéc in the
instant issue and moreover, the appellant has approached the Hon'ble Tribunalll with a o
bonafide claim. All the necessary parties have been arrayed as Respondents. ‘The appeal A

_is in its correct form and shapé and also within time.

’-

Facts:
1&2. Paras-1 & 2 of the appeal have been admitted as correct needing no rej oinlder._

3. Reply to Para-3 of the appeal is incorrect hence denied. The posts were advertised
regularly and so was the appointment order of the appellant where there was no
mention of the project or for that matter ADP. The appointment was ulnder the

contract policy of 2002 which got regularized subsequently in 2005.
4, Reply to Para-4 of the appeal is incorrect hence denied. The appointment of the
appellant was regular against a sanctioned post and even if it was an ADP, the
same was subsequently converted to regular side. Moreover, the appoinpnent of
the appellant was made on regular basis. The letter dated 07.05.2008 ;was not

according to law hence not considered by the High Court as well as} by this

Tribunal.
5. . Para-5 of the appeal being admitted needs no rejoinder.
6. Reply to Péra-6 of the appeél is also incorrect hence denied. The case of the

appellant is identical with the casé of writ petitioners in the cited case. Moreover,
this Hon'ble Tribunal also passed a Judgméntdated 03.12.2015 in |Service

|

‘ . o



Appeals No.1815/2011, No. 1325/2013, No.1905/2010 and No.1907/2010 filed
by the colleagues of the appellant wherein the cases were remanded| to the
Department to examine the case under the law on touchstone of the Judgments

passed by the Hon'ble Supreme Court of Pakistan.,

Reply to Para-7 of the appeal is misconceived. Under the law all the similarly

7.
placed are entitled to the relief whether they litigated or not.
Grounds:
I .
A, Reply to Ground-A of the appeal is incorrect hence denied. The appellant was not
treated according to law. The contract employees were subsequently regularized .
but the appellant was ignored.

. B. Reply to Ground-B of the appeal is misconceived. The case of appellant is
identical with the case élready decided by the Peshawar High Court, Peshawar
upheld by the Supreme Court of Pakistan.

C&D. Replies to Groun.ds-CA&D of the appeal are incorrect hence denied.
E. Ground-E of the appeal is not replied hence admitted.
F. Reply to Ground-F of the appeal needs no rejoinder.

It is, therefore, humbly prayed that the reply of answering Respondents may

graciously be rejected and the appeal as prayed for may graciously be acceptled with

costs.

Dated: /§ /  §12016
Verification

correct to the best of my knowledge and belief and nothing has been conceale from this
Hon’ble Tribunal. '

Through

Verified as per instructions of my client, that the contents of this rejoinder are|true and
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