08.1.20178

Counsel for the appellant and Addl. AG for the

o respondents present. Arguments heard and record perused.

This appeal is accépted as per our detailed judgment of

| “today in connected service appeal No. 1001/2014 entitled “Mst.

Samina Beghm Vs. The Secretary, Government of Khyber
Pakhtunkhwa Health Department, Peshawar and two others™.
Parties are left to bear their own costs. File be consigned to the

record room.

ANNOUNCED

08.01.2018



24.08.2017

.
v

02.10.2017 -

03.01.2018

Clerk "to counsel for the appellait and Adll: AG for -

respondents preserjt.: Clerk to ‘counsel for fhe appéllaﬁi_ seeks:f;;'L

adjournment. Adjourned. To come up for-arguments on 02.11.2017
before D.B. ‘ ' i '

(Gul Zeb Khan) _ : - (Ahmad Hassan) -~
- Member - Member -

Counsel for the appellantfand Kabeerullah Khattak,

~Addl. AG for the respondents prese_jnt..'.l.' Counsel for the

appellant seeks adjournment. To ‘come-ﬁfp‘for arguments on
03.01.2018 before the D.B. |

!
?
i

!
Counsel for the appellant present. Mr. Muhan;mad Jan,
DDA for.respondents present. Counse].'for the appeliant stated
before the court that similar nature of appeals have been fixed
before D.B on 08.01.2018, therefore the same may also be clubbed
with the sfaid appeal. Requeép accepted. To come.up forﬁ arguments

on 08.01.2018 before D.B alongwith conngcted appeals.
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(Ahméﬁﬁan) (MAmm Khan Kundi)
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R 15.08.2016 . Agent to counscl for the appellant and Mr. Yar Gul, Scnior -}
‘;* b4 A . N | .
[ . Clerk alonglvith Mr. Usman Ghani, Sr.GP for respondents
| present. Agi:ﬁl to counsel for the appellant requested for
't - adjournmenti Adjoyrned for arguments o 20« /- /é
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S 20.12/2016 Clertk to counsel for the appellant and Mr.
R ‘ L o . =
< Ziaullah, GP fo’r respondents present. Clerk to counsel for
. ’ . . ' . ) .
I[ - , the appellant requested for adjournment. Request d
T - § . .

' . accepted. To come up for argumentson _3 . S /7. - .
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o 03.05.2017 Agent Lo counsel Tor the appellant and Mr. Muhammad
4 - . '
e Adeel But, Additional: AG for the respondents present. Agent
l I“ ' : o counsel for the appellant his stated that senior counsel was P
. | ‘ _
! . | busy Dbefore the swat camp cowt and  requested  for .
., - ' ! adjournment. Request accepted. ‘To come up [or final hearing AL
P - :'; . , . .
1., on 24.08.2017 before D.1.
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g 14.07.2015 i Agent of counsel for the appellant and Addl: A. G for responderif

present. Requested for adjournment. To come up for wr:tten

reply/comrhe_nts on 1.9_.2@15 before S.B.

10 01.09.2015 - Agent of counsel for the appe_llant and Mr. Yar Gul, Senior Clerk
for respondent No.2 anngwitH.Assistant A.G for all respondents
plresent.' Written reply not submitted. Requested for furtherj
adjournment. Last opportunity granted. To come up for written-

reply/comments on 23.11.2015 before S.B.-

Chairman

$23.11.2015 Agent of counsel for the appellant and Mr. Yar Gul, Senior
Clerk alongwith Addl: A.G for respondents present. Written reply
submitted. The appeal is assagned to D.B for re;omder and final i ‘ B

hearmg for 12.4.2016.

Chalrmgn
~ |
12.04.2016 . Clerk to counsel for the appellant and Addl: AG for
' - A
respondents present. Clerk to counsel for the appellant requested 1
for adjournment. To come up for rejoinder and argurnents on -
15.08.2016.
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°16.04.2015
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et

Appellant Deposited

S

&

Counsel for the appellant present, and requested - for

adjournment. Request accepted. To come up for preliminary
hearing on 26.03.2015.

>—

Member

Counsel for the appellant present. Learned counsel for the
appellant argued that in respect of identical issue appeal No.

-571/2013 has already been admitted to regular hearing which is fixed
for 16.04.2015. .

In view of the above, this appeal is also admitted to regular

hearing. Subject to deposit of security and process fee within 10

days, notices be issued to the respondents for written

reply/comments for 1‘6.04.2015 before S.B to be heard alongwith the

afore-stated appeal.

Chairman

Agent of counsel for the appellant and Addl: A.G for respondents

present. Requested for adjournment. To come up for written

reply/comments on i}@f;’.ZOlS before S.B. ?_}
Chélirman




% Reader Note:
H
10.11.2014 Clerk of counsel for the appellant present. Since the
Tribunal is incomplete, therefore, casc is adjourned to 26.01.2015

for preliminary hcaring.

(/ 26.01.2015 Counsel for the appellant present and stated that similar
| nature of appeals titled Rchmat Pas and olhcrs'in service appeals
No. 571 to 577 have already been admitted and pending before
the learned bench-II, therefore the same may also bc- admitted ;md
clubbed with the said appeal. The above mentioned service
appeals may be requisition. To come up for l.l‘rlhch' preliminary
hecaring on 09.02.2015.
: -

Member

h ~

) R 09.02.2015 Counsel for the appellant present. and  requested  for
adjournment. Request accepted. To come uf for preliminary
hearing on 20.02.2015.

R

Member
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' hearing to be put up there on

o

id _ . | ‘
‘ Form- A . ¢
3 FORM OF ORDER SHEET :
Courtof_____ ~
Case No. 1007/2014
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
’ ’ Propeedings‘ . - '
1 2 3
1 * 06/08/2014 The appeal of Mst. Gulzar Begum resubmitted today by.|
Mr. Khaled Rehman Advocate may be entered in the Institution-
register and put up to the Worthy Chairman for preliminary
hearing. _ f -
2 This case is ent_rusted to Primary Bench for preliminagy




The appe‘al of Mst Gulzar Begum Charge. Nurse received today i.e. on 08.07.2014 is
incomplete on the followmg scores which is returned to the counsel for the appeIIant for completlon

and resubmussuon within 15 days.

1- Copy of appointment order of the appellant as Charge Nurse mentioned in para-5 of the
memo of appeal is not attached with the appeal which may be placedonit. .

2- Annexure-F of the appeal is illegible which may be replaced by Ieglble/better one.

3- Annexures of the appeal may be attested.

No. : ’0 ) S.T,

pt. D % 2014,

SERVICE TR]BUN
KHYBER PAKHTU
: ' PESHAWAR.
Mr. Khaled Rehman Adv. Pesh.
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. ‘LELFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

A3

-----------

Service Appeal No. fOD?; 12014

-----------------------------------------------------

oooooooooooooooo

------------------------------------------------

Mst. Gulzar Begum The Govt. and others
Versus
......... Appellant : «eeeess..Respondents
INDEX
1. Memo of Service Appeal 1-7
2. Advertisement A 0-8
3. | First appointment letter 14.02.2005 B 0-9
4. | District Cadre Policy 15.01.2002 C 0-10
5. | Regularization Act, 2005 D -2
6. |Circular letter 10.08.2005 E / Q;Jl/
7. | 2" appointment order 21.10.2008 F [
Judgment of the Hon'ble (6 23
8. | Peshawar High Court, 14.01.2010 G T
Peshawar
Judgment of the august 12 4' 2
- Supreme Court of Pakistan 15.03.2011 H ) 3
10. | Departmental Representation
11. | Wakalat Nama
Through
3-D, Haroon Mansion
Khyber Bazar, Peshawar
Off: Tel: 091-2592458
Dated: L / E 12014 Cell # 0345-9337312
e ey
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. . |
- BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR |
|

Service Appeal No._{#0F 12014 - )

-Mst. Gulzar Begum,
- Charge Nurse, DHQ Hospital, Swabi .............Appellant

Versus

1. The Secretary, o . 3
'~ Govt. of Khyber Pakhtunkhwa | | o
Health Department, Civil Secretariat. e
Peshawar. N

|

| !

2. The Director General, : . }
: Health Service, Khyber Pakhtunkhwa, S
Peshawar. : ;

3. The District Health Ofﬁcer :
District Swabi ... Respondents ’

SERVICE APPEAL UNDER SECTION 4 OF THE
| KHYBER PAKHTUNKHWA SERVICE TRIBUNALS

ACT, 1974 FOR REGULARIZATIQN OF THE

SERVICES OF THE‘- APPELLANT W.EF.
- 14.02.2005 TILL 21.10.2008 ON THE BASIS OF
EQUALITY AND EQUAL PROTECTION OF LAW
IN THE LIGHT OF THE JUDGMENT RENDERED
BY THE AUGUST PESHAWAR HIGH COURT,
PESHAWAR IN W.P. NO.1662/2007, 1166/2008 &
1160/2008 DECIDED ON 14.01.2010 AND UPHELD
BY THE AUGUST SUPREME COURT OF
PAKISTAN VIDE C.P. NO.170-P TO 172-P -& 668-P
OF 2010 FOR WHICH APPELLANT PREFERRED
DEPARTMENTAL REPRESENTATION TO
RESPONDENT NO.1 BUT THE SAME WAS NOT |

<-4 mmmeé Se-d@

g ffleé
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DISPOSED OF WITHIN THE STATUTORY

PERIOD OF 90 DAYS.

PRAYER:

On acceptance of the instant appeal, appropriate
directions be issued to the Respondents to regularize the
services of appellant w.e.f. 14.02.2005 till 21.10.2008 in
the light of judgment rendered by the Hon'ble Peshawar
High Court, Peshawar with all back benefits on the basis

of rule of consistency and equality before law.

Respectfully Sheweth,

Facts giving rise to the present appeal are as under:-

1. That in the year 2003 an advertisement (Annex:-
A) was floated th'fough Press, inviting applications
for Chérge Nurses. Appellant being qualified in
terms of advertisement applied for the same and
after going through selection process, the
Departmentél Selection Committee recommended

her and finally she was eippointed as Charge Nurse

(BPS-14) by the then Executive District Officer

(Health), Swabi on the approval of the then DCO
vide order dated 14.02.2005 (Annex:-B). It will
not be out of context to mention here that vide
letter dated 15.01.2002 (Annex:-C) issued by the
Govt. all the Provincial Cadre Posts in BPS-15 &
below of the Health Dei)artment were converted

into District Cadres.

2. That in pursuance of the order ibid, appellant

assumed the charge of her duties at DHQ Hospital

Swabi, thereafter appellant started performing her




7\

duties to the entire satisfaction of high-ups.

Moreover, Respondents also maintained her
Service Book wherein necessary entries were also
entered from time to time and she was also
allowed all the facilities and privilegeé as

admissible to other regular employees.

That in the year 2002 the Government had
introduced a Contract Policy and hence all the
appointments thereafter were made under the same

Policy similarly the appellant was also appointed

under the same Contract Policy and it was

speciﬁcélly mentioned in the appointment order
that the appointment of appellant would be
governed under the same Contract Policy. It will
not be out of context to mention that neither in the

advertisement nor in the appointment order there is

mention of the fact that the post against which

appellant was appointment was a project post.

 That in the year 2005 the Govt. decided to grant N

regularizatiori to all those employees who were
éppointed under the Contract Poliéy 0f 2002 and in-

this respect the Provincial Assembly passed an Act

" i.e. the NWFP Civil Servants (Amendment) Act,

2005 (Annex:-D) whereby Section-19 of the
NWEFP Civil Servants Act, 1973 was substituted
and accordingly all those employees who were
appointed in the prescribed manner on or after the
1 -July? 2001 till the commencement of the Act

were declared to be regular civil servants for all

“intents and purposes except for the purpose of

Pension & Gratuity and copy. of the letter dated
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10.08.2005 (Annex:-E) issued by the Govt. Thus
under the Act ibid, all the employees selected and
appointed on Contract basis stood automatically

regularized by operation of law.

»That. since the date of her appointment, appellant
had regularly performed her services to the entire
satisfaction of her sﬁperiors, however, later on, the

appellant was told that her appointment was under

the ADP Scheme and that appellant should appear

before the Public Service Commission for the post.

In the meanwhile the posts were advertised by the
Public Service Commission and thus appellant was
compelled to apply for the same and after
undergoing the selection process, she was
recommended and appointed as Charge Nurse vide
order dated 21.10.2008 (Annex:-F)  and
immediately on termination of her services she
assumed the charge of the same post without
break.

That in identical case under similar circumstances,

the Male/ Female Nurses of District Dir Lower and
Malakand who were also terminated under the
same ground of Project employmenf and who were
similarly appointed the way back in the 2003 &
2004, approached the august Peshawar High Court,
Peshawar in W.P. No.1662/2007, 1166/2008 &
1160/2008 which were allowed vide Judgment
dated 14.01.2010 (Annex:-.G) on the strength of
similar other Judgment in Writ petition
No.475/2006 titled “Miss Shaguﬁa Sayed...Vs...
The Govt. of NWFP and others” decided on

i i Ml Frral i R



- Grounds:
A

11.07.2007 and the same was subsequently upheld

by the august Supreme Court of Pakistan vide

C.P.170-P to 172-P & 668-P of 2010 decided on
15.03.2011 (Annex:-H).

~That accordingly all the terminated Male/Female

Nurses were not only reinstated into service but
also declared regular employees under the Act IX
of 2005 and they were also allowed back benefits
by the Department. As the case of appellant was
identical in nature, therefore, when the appellant
came to know about the decision, she also
preferred Departmental Representation (Annex:-1)
to Respondent No.1 but the same was not disposed
of within the statutory period, hence this service

appeal inter-alia on the following grounds:

That Respondents have not treated appellaﬁt in
accordance with law, rules and policy on subject
and acted in violation of Article 4 of the
Constitution of Islamic Republic of Pakistan, 1973

and unlawfully refused to regularize the services of

 the appellant, which is unjust, unfair and hence not

sustainable in the eye of law.

That appellant was unaware of the Judgments
aforesaid and just now she came to know about the
same. As the case of appellant is identical on all
fours with that of other employees of the
Department working in similar manner who were

granted relief by the august Peshawar High Court,



Peshawar therefore, appellant is also entitled to the
same relief under the principle of consistency and
equality as laid down in the case of “Hameed
Akhtar Niazi...Vs...The Secretary, Establishment
Division, Govt. of Pakistan and others reported in
1996 SCMR 1185 and Tara Chand and
others...Vs...Karachi Water and Sewerage
Board, Karachi and others” reported in 2005
SCMR 499 and another Judgment reported in
2009 SCMR 1.

That the appellant has been discriminated because

similarly placed employees serving in identical

‘circumstances have been regularized with all back

benefits whereas the appellant has been refused the
same benefit which is violative of Article 4 & 25
of the Constitution of the Islamic Republic of
Pakistan, 1973. |

" That appellant was appointed on Contract basis

- -under the Contract Policy of 2002 and stood

regularized -by the operation of law and therefore,
she was entitled for regularization of her previous
service on ‘the analogy of other colleagues

similarly regularized.

That appellant all along during her previous
service has been treated as a regular employee, she
has been extended all the facilities of a regular
employee and furthermore, her contract péfiod was
not further extended after the promulgation of the
Act-IX of 2005 which by itself reflects that the

services of appéliant were rle;gula-r' and not of any



. ._(‘,\‘ .

- Dated: 2; / 07/2014

project.

F.  That appellant would like to offer some other

grounds during the course of arguments.

It is, therefore, humbly prayed that the instant

~appeal may graciously be accepted as prayed for above.

Any other relief as deemed appropriate in the
circumstances of case not specifically asked for, may also

be granted to appellant.

Through
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R . I X A AN (REGULATION WING) . 70 {
- !E.’ ({ ) ://:111'.' \ - | : BTN .
o . \o o ,.',/'p' "‘”,' } Died Peahawar, the 15™ Junulmy.:.Z(' 2 SN
- Yy < PR N ' » 1 o R Ve S e
NOTIFICALION \3»0% ’«\("/ ' - /0 |
No.SORIN(E&AD)I(20)/98.V.lIL  The ‘Governor, NWFP Is pleus. ., to . convert l'
. . . . . s ; . X . . ) I ',. . . L B . e AI..
Provincial Cudre Posts in BS-15 and bejow of the Provincjal Health Depurtiyent into the 7

District Cadres with imimedinte effectan the fullowing teins and conditionsi+ LA
A L e

N : : . T . -: :J ;"
u) - Permanent transferwo the Districts-will be made on doniic;i_h: and seniority - f; [ &
. b) Tn casc of the personnel of (hat particular district being more -than-the - ,’,}
- sanctjoncd strength, the deployment will bo oo the bugis ol scniority and the calt
‘ P junior mest over-flow will be posted temporarily (o the adjucent districts till o
R such time vacancy oceurs in the District of their domicile, . - oo i
c) All such employees of the above status warking in FATA but belonging to i
scltled districts will be adjusted as per their seniority in-the cudre und the |

e

over-flow will'continue working in FATA'till such time a vacancy occurs’
in their districts of domicile. - . S

“The dumicile of the female ofiicials will e counted under the -wedlock
policy and such emiplayees will-be given one time, irreversible chuice o ’
opt for the districts ol"heir spousc ur their own. In casc of spousc beiny a

Government Employee and ' his transfer to another district, -inter-district. .
transfers of the female officials “wili be nllowed subject to ‘availability .of -

vacancy in Lhe desirec district. g ey .

.. . . . :‘ . . .‘i:c' . .. '
“Phe terbiary hespitals will be atlovsad 1o opt once for rctention ol ataff of -

their choice which, in light of the autonomy rules, would be ubsorbed 'in
their service. 10 will be incunibent Gpon the tertiary hospitals and Provincial
Institutinng who rebun s h cisployees o earry, out all sul sequent .
reeruiiient athe Provaeial swevel in line with the zonul nllocution |}

the Provineind Guovernmend. .

* .
3

Subsegrent b the joe e TP o g 1A epd beeloswe stall Lo the

‘ Aistricts,. funber Cateedinpriet ansters and serviee _natiers, ineluding
S T ae— e - - :
appointineis, shall be made by the Do Gavernment in light of the
“Distiicl Govermment Aol of Dusmess, 20017, . ,

. - - .

. . . » . . X
All cuses ol nsicr [rom v wialgiet o unother will be decided and
ordered upnn by the irector-Crueryl Healih Services, albeit \;\11‘1}1, (he prior -
consullation uf the Nizhicts cornoeamad. '
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'm‘ ""n,l,l.}l?,.::). . ' R - . " l‘.'::’... .t
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No. PA/NWFpP/ Legis/90/ 3199:---The North-West Frmﬁ%m

-contract Basis (Reguiarization of Services) (Amendment) Bill, 1990 ‘having been passed by the
Provincial Assembly of the North-West Frontier Province on the 21% February, 1990, and assented to
by the Gavernor of North-West Frontier Province on the 24" February, 1990 is hereby published as an
" Act of the Provincial Legislature of the North-West Frontier Province. '

, ,
- Regularization of Services Laws @ 761
nc2 Employees on

Preamble.---WHEREAS it is expedient to amend the North-West Frontier Province
Employees on Contract Basis (Regularization of Services) Act, 1989 (N.W.F.P Act No. VIII of 1989), for
the purposes hereinafter appearing;

It is hereby enacted as follows:-

) 1. Short title and commencement.---(1) This Act may be called the North-west
_ - Frontier Province Employees on contract Basis (Regularization of Services)(Amendment) Act,1990.
' (2) It shall come into force with effect from 13th November,1989.
o2 Substitution of Section 4 of NWFP Act No. VIII of 1989.---In the North-West
~ Frontier Province Employees on Contract basis (Regularization of Services) Act,1989 (N.W.F.P Act No.
VIII of 1989), section 4 shall be substituted by the following new section and shall always be deemed
to have been so substituted:-- :

o 4 (1) Notwithstanding anything contained in any law for the time being enforce, any
Civil Servant, who is or has been appointed or deemed to have been appointed against any post in any
Government Department under section 3 of this Act shall be deemed to have been regularly appointed
from the date of his continuous officiation, subject to eligibility, according to the service rules
applicable to the post, verified by the administrative Secretary of the Department concerned.

Provided that if any Civil servant is aggrieved regarding his eligibility, he shall have one right
of appeal to the Chief Secretary, Government of North-West Frontier Province, and his decision in the
case shall be final; .

Provided further that if there’ is any gap in service of any Civil Servant betwe;en this
renactment and the date of appointment under section 3 of this Act, due to termination of contractual
£ . service only, the same shall be deemed to have been condoned as extraordinary leave without pay.

(2) * The inter se seniority of the Civil Servants under this Act shall be determined by the
B Government, according to the service rules in vogue.

- -

" North-West Frontier Province

 Civil Servants (Amendment) Act, 2005
| (N.W.F.P. Act No. IX of 2005)

An Act further to.amend the North-West Frontier Province Civil Servants Act, 1973
[Gazette of N.W.F.P,, Extraordinary, Page No. 202-202, 23rd July, 2005]

No. PA/NWFP/Legis:l/ZOOS/ 20440.---The North-West Frontier Province Civil Servants
(Amendment) Bill, 2005 having been passed. by the Provincial Assembly of North-West Frontier
Province on the 5™ July; 2005 and assented to by the Governor of the North-West Frontier Province on
b July, 2005 is hereby published. as an Act of the Provincial Legislature of the North-West Frontier
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;762 o | -Regularization of Services Laws

Preamble.---WHEREAS it is expedient further to amend the: North-West Frontier Province

Civil Servant Act, 1973 (N.W.F.P. Act No. XVIII of 1973), for the purpose hereinafter appearing;

" Ltis hereby enacted,as follows:--- -

1. Short title and commencement.---(1) This Act may be called the North-West

Frontier Province Civil Servants (Amendment) Act, 2005. :

(2) It shall comé ir{to force at once.

2. Amendment of section 19 of N.W.E.P. Act No. XVIII of 1973.--- In the

North-West Frontier Province Civil Servants Act, 1973 (N.W.F.P. Act No. XVIII of 1973), for section 19, .
the following.shall be substituted, namely: .o o .

19. Pansion and_ gratuity.---(1) On retirement from service, a civil servant appointed
on regular basis in the prescribed manner before the commencement of the North-West Frontier
-Province Civil. Servants (Amendment) Act; 2005 (hereinafter referred to as the said Act), shall be
entitled to received such pension or gratuity as.are admissible to him under the West Pakistan Civil

. Service Pension Rules: :. .-

Provided that in the event of the death of such a civil servant, whether before or after
retirement,-his family shall be-entitled to receive such pension, or gratuity or both, as admissible under
the said-ruies. " - . o oo ‘ : :

- (2) A persén though sehlected for appointment in the prescribed manner to a service or

post on or after the 1st day. of July, 2001, till the commencement of the said Act, but appointment on
contract basis, shall, with effect from the commencement of the said Act, be deemed to have been
appointed on a regular basis. All such persons and the persons appointed on regular basis t0 a service
or post in the prescribed manner after the commencement of the said Act shall, for all intents and

purposes be civil servant, except for the purpose of pension or gratuity. Such a Civil servant shall, in
lieu of pension and gratuity, be entitled to receive such amount contributed by him towards the

" Contributory Provident Fund, along with the contributions made by Government to his account in the

said fund, in the prescribed manner:

. Provided that i‘h the event of death of such a civil servant, whether before or after retirement
his family shall be entitled. to receive the said amount, if it has already not been received by such

deceased civil servant.

3 No pension to a civil servant, who is otherwise entitled to it, shall be admissible to

him, if he is dismissed or remo\}ed from service for reasons of discipline, but Government may sanction

compassionate-allowance to such,a civil servant, not exceeding two-third of the pension dr gratuity
which would have been admissible to him had he been invalidated from service on the date of such
dismissal or removal.

_Provided that a civil servant referred to in sub-section (2), in case of such dismissal or

removal, may, in addition to his-own contributions to the Contributory Provident Fund, be-atlowed, on

account of such compassionate allowance, a sum not exceeding two-third of Government contributions
in his account. ' : R

S (4) - If the determination of the amount of pension or gratuity: admissible to a civil
servant is delayed beyond one month of the date of his retirement or death, he or his family, as the
case may be, shall be - paid ‘provisionally such anticipatory pension or gratuity as may be determined

by the prescribed = authority; according to the length of service of the.civil servant which qualified for

pension or gratuity; and any over payment on such provisional payment shall be adjusted against the
amount of pension or gratuity finally determined as payable to such civil servant or his family.

—— - " - -
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L JUUGMENT GIIPL T

' IN THL PESHAWAR HIGH COURT

! o PESHAWAR
IUDICIAL DEPAR'I M I“NT

“ ;LUDGEMENT |

iefe (l[ ’)kul inyg ' /[/ - / . ,{Z 9 /0...-.._. ..'._ o e ,..._...;__. e e ————

A pyt.l}antlt(/f -—-%ﬂédﬂm‘/_/ﬁ/ﬁz‘ /L /_Z/ﬁ/ {f_/m /j » //C,/L/.a(da/:‘.f

Respondmu'; _// /) ,_'9 (/(,) ét; /1//, -:

fl )

ABDULA?E?;RUN Iodi- -.“muu. Gt A

AL

‘mclve):tisem_gmt. appem’mg "m Daﬂy ~ “Aa]".

Peshawar dated 25. 5 ”JO4 the peht*o ners n.«]
Muhammad . and - u othu 3 .bem;g G
-appli’ed for the post of Nurszs and after due

proccss of ‘tect and Interview.  they wers

:appolnted as Male Nurses (BPS-14) vide

or ders, clatec. ‘LO 8. 2004 Is.,u\ l)y Distrint 'z.‘)c'--'-

. | 2
ox‘clinatl.on ‘-Oﬁicer. Bunm (anmﬂdent Wo. ‘2)
._'l‘l‘l!"lt' nppaini h‘;cva Wt o coatenet oale

o . ; " . L
CAnitalilye [br.:;-.'l.n:-nlcacl of hree verds o hable

o A . v ) .
to :‘ automatic tcrm(nation {-lowever. in case
e “ | S

: ' o .
the *ob 1s requirﬂd to De \,Q:-rxtirm'cd. G fresh

|
C'“l'l\.l‘dct w 1S to execu tecl.

' l

C20 ?Later N the case c:.t e pt‘:‘.l‘)[k)l‘if.'.l'.'s

\mb consuiu “i '*egularwatlon ‘)l thewr

ser'v,l_ce ;,.and ultimatcly DCO Buner vide: s

-

|

order . dated -19.04.2007 puvsaant G

’ .
)

mm« /Z;g/gdﬂﬂ 67 |




.GO\;e‘rnmex‘lt of NWFP L&/\ Dcpmtmcnt -_,.
‘Chcular letter‘ No som'/mmm-ls/zoosi

‘clatecl 10. 8 2003 regulaxizccl the scrvlces of |

thc petitioners with cffect flom 17.8. 2004

3. - I't'. appears ‘that 'somc

corx*espdndcnce toolc place between the ollicial -

1cspondents and a stand was taken that the

‘__-'peutxonexs have been appointed aa,amst a o
schcme “Iz’npl ovement and Standm disation of - |
‘DIIQ l*Iospltal Dmgbfu. Bunu and It was

.pxoposed that lhe petitlonm's l‘m acdjusted ‘
agalnst the newly appl ovcd po< s,

4, Notwithstanclmg, the fact that the

petitibners: were xegulax emoloyees ol the
dcpaltment 1esponclent No.3 l.e. Director -
ﬁC‘ucncml (Ilcullh) NWl'i’ lcslm‘w‘zw vlc,lc»lus
lettcr 'clatc,ci 772008 dhcx Lgd Ll‘mrt- the

employees qppolnted against Lhe post meatccl

-~

unclcr ADP schcme stand automa'ically

: tetminated on completion of the scheme and

~on receipt of this lctter ‘Medical® Supclt DHQ

R

: Hospital Buner 1 e. respondeut No 5 treatecl ;

: o B i '
thlS as. a telmmatlon lgtter of the petltxonexs

,l
Yo

pand accmdingly he cndoxsed the same to the
:peti'tione'rsff for - theu‘ information - ancl

.

compliance: .. .




N

¥ f <£\_\*,_L !r_‘ | !
. ' {:lr._--)v—’! - ’ ."/‘}
L S AL 4 - .}v ' : . ’ '. . z/-’ :
5 This forced the. petiticners to, . -

a,_pproach this court through this writ petition '.

and as an interim relief the following reltef was

- prayed [or :-

“Graclously, the respondents may be
restrained  from Alling (he vacancles till
ﬂnal diSposal of the writ petihon

| ' 6‘. - The wril chiLlon was talccn up for
o 'hc'nmg on 8072008 arid whilc, mrleting

A clubbmg of the same with W.1>.No.1662/2007. .

!
R R A status quo Was ordered to be mamtained

T 7 : In theiz commcntu rcsponcients 1
R I S
A ! ~and 2 have taken the plea that the lpetitioners \ : B
R N I

il
hucl bccn{uppbmtcd un(lu the Al)l‘ Schemne

|

posts and since the D.G. Health Suviccs had

B HN T "'dirccted termmation of Sel'ViCCS Of those
SR | 'appomted against the sald POStS' “‘C‘CR"'L.. -

: pctltionexs wc1e ‘endorsed the ald directions

for informatio:u and. compliance o S
8. While the petmoners were still I
. workmg as contmct cmlaloyces. ‘when Lhe

j ‘Govcmmcnt of NWEP thou <4 NWFP Ctvil

' é“‘ "Servams (Amendment) Act, 2()05 (IX of 2005)

-subsututed the ougmal sccuon 19 of the said .

Act by the for wvmg new secuon -

19 Pensmn ﬂand gratuity.-(1)  On
~ retirement- from service;,” a civil servant,
- appointed on regular _basis . in the

prescrxbed  manner’ before . the o
commencement of the North-West. =71 -

i . . : e . D . . L . . S
- . 1 * ot . Y .
s . M . . . . r .
o . . . N L . [
R : PN .o B )

. . . . . . P f

. . [ . o - . P

. N
. . .




1 N . N

Frontier . Province -Civil . . Servants
(Amendment) Act,” 2005 (hereinalter
referred to as the sald Act), shall be
entitled to receive “such pension or.
“gratuity as are admissible to him under
~ the West Pakistan Clvil Service Pension
- Rules: ' ‘ ~

 Provided that in the event of death !
of such a civil servant, whether before or, '
after retirement, his Jamily shall be

entitled to receive such pension. or | L
- gratulty, or both as admissible under the
1 .. ‘sald rules. '

o - - (2 " A person though selected lor
A . appointment in the prescribed manner to
RS ' a service or post on or aiter the Ist day of

j e - July, 2001, till the commencement of the
: i T ~ sald’ Act, but appointed on contract
. ' pasis. shall,’ with eifect from . the
LR '  commencement - of the said Act, be
' B d‘eeméd to have beenn appointed on R
regular basis. All such persons and the

~ persons appointed on regularibasis to a
service or post In the prescribed mannct
. after: the commencement of the said Act
shall, for all intents and purposes,be civil ,
¢ servant except for the purpose of pension |
or gratuity. Such a civil servant shall, in——

lieu of pension and gratuity, be entitled l
‘to recelve such ampunt contributed by
‘him towardg the Contributory Provident :
Fand, alongiwth the contributions made

by Government Lo Iiis account in the said

Fund, in the prescribed manncr.

e —————— =2

Provided that in the event of cdeath =
- of such a elyil servant, whecther belore o L
1\ after - retirement, his. family shall be L
~ entitled to receive the sald amount, ir it ]
% has. already not been received by such
‘devceased clvil servant.

_ ©(3) No pension Lo a clvil servant,
o g . who. is otherwise entitled to it, shall be
v : L admissible to h 1 if he is dismissed or -
" removed from service for reasons of -
disciplirie, b1 Government may sanction-
compassion..i¢ allowance 1o such civil
© servants, not exceeding two-third of the
pension -or - gratutty. which would have
been admissible to him hacl he been




invalided from service on the date of
such dismissal or remov al.

Pxovidcd that -« civil  servant
Icfcncd to in sub-section (2). in case of
sucl dismissal or removal, may, in
*xclclitlon to his own contributions to the
Contributory Provident Fund, be allowed,

allowance, a sum nol exceeding two-

. third of Government contr 1butlons in his

account

. [4) If the determination of the
amount of pension or gratuity admissible
~to a.civil servant is clelayed beyond one
“month of the date of his relir ement or
death, he or his family, as the case may
be, shall be paid provisionally such
anticipatory pcnslon or gratuity as may

be - determined by the prescribed.

* authority, according to the length of
service of the  civil servant which
qualiﬂed for pension or gratuity and any

~ over | payment on such provisional
',payment shall be adjusted against the
amount of pension or gratuity finally
. determined as p’lyablc to - such civil
servant or his f*\mily

9. . Petltloncrs cn:sc. e, that on no point

W ,-«,

: Volntvi.mc the. orﬁchl 1Csponclcn(-: tre ated thoem
| as employees of a ploject or under the /\DP»'
'Sehemt,, Lhut Lhe po::ts were advertlsed on
:conuact b"lSiS ‘ﬂnlcl SO werce lhey appomlc cl on
coanct ancl Lhcn vide order drxucl 19.4. 2007

ﬁcgulmizcd with cl'l'cct Fxom 17 08 200/1 and

Wele smce 1hen holding 1<[mlm posts anc
110'1Lcc1 '1% such that even if lhc saicl orders

'ue taken out of consldm Llon Lhen W1Lh the

. plomulgntlon of N.W.I%, P.. Civll Servanls

|

(Amendment) Act ZOOJ (Act 1IX 0, ?OOu, dw»

L 1, |
e : .

on account. of such compassionale.




/-\p_'_
¥ 1 {
4 f

5
e

like othel cmployccs of other nlc,paerean of

.l 0

the- Pro‘vincial ’Government of N.W.F.P.

automatxcaily became rec,ul:n‘ employees and

© that the subsequent 'tctlons of the

1espondcnts and ultim'ltc {cnmnation of Lhe

petiUOnms was an’ act base(l on nmlahcle,‘

- without 1awfu1 authority ancl junsdlctlon

10. There is no dlenial of the fact that
petitionei‘s are appoin"tees Ei‘ftei" the targef claite

of Ist July, 2001 on contract bc sis and were in

- active service - when the amendmem

1f01cstatcd ‘was br ou[,ht In Lhc relevant law.

11. In somewh'lt similm clrcumstances B

t

this Court_ vhas vide _]wlgment dated

11/7/2007 . pas'sed in‘»‘ “writ  petition |

No 1731 /2006 utlccl “Ms.Shagulta Syed and

three others Vs.’ Govcmment of N.W. I‘ P. ”mcl .
::‘three others exhaustxvely ciealt wﬂh ths

proposition and 1ssued wnts lhe uai.d"'..___'.

judqment h’xs bccn consistenl ly follbwed and , |
: there is no reason to deviate from the same.

12. | Consequently. thxs W, P No 1160 of
. 9008 is’ allowed the nnpugned actions and

A01dexs of tl.e respondents are declared to be‘
"'without 1'1wful authonty and _]LlI‘lS(llf‘Llf)n
| Petxtlonexs ai‘e declaxed o be regular -

'employees on thelr u.spoc‘uve posts both *

——

e
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[AYEES '

-'.;» \\ ho hacl bun J[')])OIII{LCI uncler Lhc ADP bchvmc* \!()ml

‘_"_.Lu.ltonmucnlly termnntcd -01"1 comp]ctxon of thc pleLCL/\(‘hUTl(‘

-.\VlmLcw nmy bc th 'um\t c|m YR u{ olhc,c mclm clg\Lccl 10 ()t D007,

.;\L cannoL alfcct Lhc RLSQOl’ldC!‘ilh \\'ho'sc_,».Selivic':es .wc:'cf 1'cgu!a';'i'/.cc'l
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o el vnd PETIEION. .\'o 326-P ox« 2009 S
l(On appeal 'Ilom the judgment. of (he ' “
CONLWLELE, (now IKLPLIC. ) Service Pribunad, A
o dated 20.4, "009 pussccl in /\p|)<..|l No I337 . o )
. 0£2008) : «ﬁq‘g
o o ) v E N
- Miss Nusrat L ~ ‘_ ' Petitioner l@'}r
. ,.- L.'l . . . b . - ‘. . | ‘. . ‘l‘
“ Verqm ' ‘

' '-4 The. Govemmem of N, W I‘ P l]uovch ‘ChiefS_eCrefary,

Peshawm ancl othel S Respondents

‘ f For ihc Petxlsoncx ~' Mr. Wiqar Ahmed Seth, ASC- . :
o : o 1\fl<r..~1\(lir Adam l(ha‘n AOR .
. For the Respondents: © M. Lal Jan Kh’nttnl\, Addl. A, G. KPR with
o T e Jabbar Shab, D.C.O and .
- Dr, I"lcla Mvh ammad,.Dy. LD O IIe'xlth

. \

o l"'-j.‘D_altC Ochaxlhg ‘ ‘. .: 1 Decunbe: 201 0/

TUDG‘\IE?\T

n NASIR UL-\'IU LI\. .7 S lntres 3ons'e.to an. e'&vertISement

pulvhshccl m Lhe new»p
. (..

i

~1pe| on belm*! oF he T\ecu tive Dislue Ochcz o o

IIcmth b\V’lbl, mvxtmg applxeatlons ‘01 lhe vacant pests of' Ch’a-me

\‘waes (BPS 14) on conlmet basw in aeconi'mec W1th the Contlact ) . s

i

Pohcy ”002, Lhc pelmoncn \ws one of o numbu oI O[hCL npplleams'

o who applxcd or it The pLUUOﬂCl along w1th 27 others, was. selected on

Lhc locommendauons o[ &hc,:,eleellon commitiee, duly '1])[)10\/(3([ anci : ;

i 5 ? :' {4 _~sn:;nf:?c.| ‘a lha. Dl*il'l'l\;' C‘mnd’xn.nmn Ofll(\,l .;\\'1l3| ('l'hc 'co.l.n"l-;tix;:u;:m.
"ﬂ{ 7 i {illl'iUllW) .m(l \\':w wppmn ui lw ullmc u:du (Ll[Ld OS 2005 o the - 0 g
t N ﬂ‘ . : . . ) . . . o . . "' . '
.M’D vvm‘ r)f'f’rrl.n.'.rh R o e N : )

M




’K < CPNo. '326-)"0,[2009 S AR

Act 1973 as’ 1mendecl by thc C|v11 Servants Amendment Act 2005

Wt TFor thc swl\c of hcnhty \lu, same is u.pxoduwd as under:-

“/\ puson Lhough 5<.l<,ctcd fm appointment in the

: Du,sulb(,d manncn to a service or po%t on or wftel thc 1

day of Tuiy-ZOOl UH th commcnccmcnt of the said

Act, but apponﬁnwni on uonll\}ncl bnxw shall, . wxlh

' Ilcct hom the uommcncamuﬂ ol the said” Act, bc‘

o Lo -“dcc,mc.d Lo lmva, hu.n appointed ona lLLUi w h\ms /‘\H ST «a_“:
s ',such pusons aml llu, persons \\ppmnlul on au'ui.u b.ms BN A
o o o
Yo iy suvnu, or po\k uy lh&.J:ll'C‘iCl'lhbd manner afier llu. . m&

wmnmm,unuu oI llm said Act shall, for all munla ‘\ml

,'ptllpnsu. lu, uv:l \«.:\'.uu L.\bt.]?l lor the purpose. "[:.

punhmn o b .lllHl)’. .Hu\.h aCivil seryant shall, m licu ol :

’ mnwm .1mi e llml\' ln, umllul w l\.‘\.\_l\’b such armount

IR o wmnhmul by hint mw.ud\ the Conlnbutoxy Piowdc.nl -"

Y und nlonn wnh the LO]\lllbU(lOﬂh made by, 50vunmcm

10 his 1ccounl in-the vud m the plcscubed m'mnm

’_ PR BT IL \wll bc sccn llnt iht. abovc movxsnon has been made ex 31cssl> for

those govemment employccs employcd on conu-\ct b-\sxs pxovxded

. -thcu selectxon was made aﬁel me 1 July, 2001 'md in the/ pxescnbcd

.- manne1 Thls pxovxsmn was mcoxponte" *o gnm the stﬁtus of cml

" "scwaan to Lhosc, c,mpioyccs in Lhe service . of. Plovnmal or the Local

oy

AGovemment '\ppomtcd on coanct basis melc:l polxcy ot the

‘Govunment to make appomtments on contxact only It is not disputed

tlnt tl'mé: pct1L1onAc.x b.'\ppomum,m wws on conuact ba51s and that she was
' éppomted aftex Lhc 1 July ’7001 béfoxu 1hc mlendmcnt The ohly .Lssue. .
th’\t was d(,b’ucd beime us was wthhcx the pct1t10ne1 Was scl'ected m'
tlm pl u:ulbx;d lﬂdl'lllblb /\\,lwldmg to the Semce "inbunal the :

bed malmcx wws 1ectlon thnouﬂh the Pubhc Semcc

:«(xmnnnssmn T hns is dmpmcd 7y klu, e um,d cotmsel,l’di‘ thcbp'etit‘igjnér,l )

e —— T




C.P‘.No. 326-P of2009 . ' T
~ LN L

1t of genexal up- g1 adatlon of the )ost of Charge Nu1se the pctlt‘mnel_ |
Was up glaclcd ﬁom BPS 14 to BPS-16. By the omcc order mm,d by
- Lhc \/chlcal lepcnnLcndan Dmlxmtlicwciqumlcz Hos]ma] ‘Swalii Wth
-1cfc1ox.1cc Lo thc lcttm cated 3().6 2008, issued by the Dircctor, Gun.cml
: “:-.".,‘: o v'-"':i lca Lh Sc.chn,s N W .2 P‘csh‘mun the pclntlonu alonb wu-h 10 olher

¢

. ‘ v .
'Nurscs’ were rcllcvccl'irmn (hc:r scrv;‘ccx. Against the lumm.\lmn ofher

\

-:u.-.i*v'm.u:':;. U)L |'ul|imm| lllui .mpcul holmg lho Provincial \c vwc

i | I inbunal The appea | was dl\l'ﬂ!\abd by Um nnlmbnud judgment L!dlbll

-; iy . - | . ;

i 20. 4 2009”011 thc bxound leL th, pcutnonm W'\s a. contract; cmployu, ' i

| i

H md that she h'1d not bcmg cmploycd in thc plesm xbcd manner, th'\t is || i
‘ . thlough the Pubhc Sewlce COlﬂmiSSIOH !
‘ 2. S lhe case. came up f01 hmung on 79 12 2010 mcl notices . ,l
f' = L . : , . ‘ '
were xssued to the 1espondents in VLCW of the followmg submlssmns 3
\ : . E
madc by thc le’u ned counse 101 the petntxonel - !
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GLNLRAL HEALTH SERVICLS All conunummlmm should  bo

KIIYBER PAKIITUNI(IIWA PESHA R

addresscd lo the Direclor General
Health Scrvices Peshawar and nol
lo any official by narno.

tr 1

C-Mail Address: n\vfmgjiuﬁM%@m
Qifice Phit  091- 9210269

paiy Exchange#t 091-9210167, 9210196
Fax# 0 091. 9210230

Pl

OFFICF ORI)TR

I Pulsmncc of, Pcs]nwm [Iu Ne ourl Peshawar apder (I.nul ”»0/1 l/?O] I !

Cin (()(, No. 234/2011 in C,O(, No 10‘) oi 2010 in \Vul l’ullmn No l]G()/”()O‘) the

—y e e

lollowmg Ma[u NU[SCb whosc suvmes havc 1llcady bccn 1cgul(umcd . ]i[’hl of

: JH(“_’II]U][ ul lx.,hw.u 1111,[1 Court l’u.hwn dalud Jti/Ot/'?()l{) and Supunu, (,ourt ol

L © . Pakistan Judrrmcnt datcd 15/03/0211 LllldCl sub Section-2- of Section 19. of' Khyber.
| :'P’ﬂ\h(unl\llwa C1v11 Scwant Act 1973 (as amended vide Act IX of 2005) vxcc this
Dm.clomtc olfca mdcx beaung I“ndbl No -22241-47/B-11 dalcd 06/09/2010 and .

e "\10 1102-12/E11 dated 10-01.2012 are hereby allowed back benefits w.e. 23/07/2005.
o Subscqucnily the period mcnUoncd against their names in co]um 04 t0.

, cqum 05 bclow is her eby treated as pcuod On du(y -

R S.No | Names =~ 5 Place of | From ({To o]
o ) L L P()s(mb L 2 L
0] Raj'Mohammad -S/O- | DHQH Daggar 01.07.2008 13.09. 201’0 ) )
Amir Akbar Khan * | Bunaer. - = :
- 027 | Muhammad fmmn' S/O;- S DHOIT l) | 01.07.2008 13.()0.”.(”()
T : .'\Illh(H!t Honer .o '
2003 Fazal Raziq : S/O - DuQILDaggar 01.07.2008 13.09.2010
| . | Hazrat Said | Bunner
04 | Sher Dali Khan S/IO DHQH Da ggar | 01.07.2008 13. 09 2010 L
| UmarDad - | Bunner '
05 | Zamir Khan .S/O\ | DHQH Daggm 01.07.2008 13. 09 2010‘
, | Samar Khan ‘ Bunner
06 | Abdul Jalil S/O Amir DIIQII Dagyu 01.07.2008 13.09.2010
- Maohammd Khan , Junner o e
T DA T O} BRI QH Ddc'c- U1.07.2008 "1 13.09.2010
, Mohammad Rasool Khan' | Bunner ' S
08 ./ MulaDad " S/O - DHQHDaggaxu 01.07.2008 13.09:2010
I NoorSaid ~ .. | Bunner - ' C
09, | Umer Farooq -S/O - - | DML Dagpar [ 01.07.2008 . 13, 0*7..'“0.1 0
4 Ghulum Ahmad - C P Bunngr : ‘ 4
10, | Irshadullal - S/0 N DIIOTIDU par 1 01.07.2008 - 13, O‘) ’7010 :
Ihsanuallah: 07 unner . R '
1 Mo Khan 870 DHQIT Duggar™ | 01.07.2008 1309, 2010
oL Amreen Khan' - Bunner
i) 120 ) Sahib Zaman .- S/O " | DHQH-Daggar | 01.07.2008 13.09‘.2010
3 Noor Wahid | Bunner ' R B
13 Anwar Zaib. 'S/O - 1 DHQH I)ab iR1y 01.07.2008 13.09.2010 , §
' Amroz Khan - : Bunner - ' MJ_Q
L - ‘ (l/- A .
' DIRI‘CI OR C;L\JLRAL HEALTH '

: QI RVICES KPK PES IIAW/\R.
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. DAO BUITEr; e

"DA- -concer; ncd DGHS ofﬁcc Pcshawax
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*

bcuclmyto Govl of Khybc: Pdl\hlunl\!m/.l Health Departmeit, Khybu
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The Secretary, 5
~ Govt. of Khyber Pakhtunkhwa
Health' Department C1v11 Secretanat
A Peshawar -

b; . Subject: Departmental Representatlon for regularlzatlon of
- the services of the appellant w.e.f. 14.02.2005" il ¢
' 21.10.2008 on the basis of ‘equality ‘and equal -

protection -of law in-the. light of the Judgment
rendered by the august Peshawar High Court,
. Peshawar in Writ petition No.1662/2007, 1166/2008 &
°1160/2008 decided on 14.01.2010 and upheld by the
- august Supreme. Court of Paklstan v1de C.P.170- P to
172-P & 668-P of 2010.. -

o ReLspecfed Sir,

I have the honour to submit the departmental Representation for-

your favourable consideration on the following facts and grounds:

- 01. '

That in the year 2003 the Executive District Officer, Health,

District Swabi, floated an advertieement through Press, inviting
applications for Charge Nurses. Appellant being quahﬁed in

terms of advertisement applied for the same and after going
through " - selection process, the Departmental ~ Selection

- Committee recommended her and finally she was appointed as -
- Charge Nurse (BPS-14) by Executive District Officer (Health),
- Swabi on the approval of the DCO vide order dated 14.02.2005.

It will not be out of context to mention that vide letter dated
15.01.2002 issued by the Govt. all the Provincial Cadre Posts in
BPS-15.& below of the Health Department were converted into

District Cadres. - .

That in pursuance “of the order ibid, appellant assumed the-
charge of her duties at DHQ Hospital Swabi, thereafter
appellant started performing her duties to the entire satisfaction

:of high-ups. Moreover, Respondents also maintained her

That in the year 2002 the Govemment had ‘introduced 2 |

Service Book wherein necessary entries were also entered from-

" time to time and she was also allowed all the facilities and
pr1v1leges as admlss1ble to other regular employees.

~ Contract Policy .and hence all the appointment thereafter were

made under the same Policy similarly the appellant was also- -

appointed under the same Contract Policy and it was




2

L specifically mentioned in the appointment, order that the
. ¢ ‘appointments of appellant would be governed under the same = .
"Contratt Policy. It will not be out of context to mention that -
neither in the advertisement nor in the appointment ‘order there
' is mention of the fact that the post against which appellant was

~ appointment was.a project:post. ©

" That in the year 2005 the Govt. decided to grant.fegularization

to all those employees who were appointed under the Contract

Policy of 2002 and in this respect the Provincial Assembly
passed an Acti.e. the NWFP Civil Servants (Amendment) Act, -

2005 (hereinafter referred to as Act-IX of 2005) whereby

| Section-19 of ‘the NWFP Civil Servants Act, 1973 was
substituted and accordingly all. those employees who were
. appointed in the prescribed manner on or after the 1% July, 2001

till the cémmencement of the Act were declared to be regular
civil servants for all intents and purposes except the Pension &

 , Gratuity and copy of the letter dated 10.08.2005 issued by the .

Govt. Thus under the Act all the employees selected and
appointed on Contract basis stood automatically regularized by

~ operation of law.

~ That since the date of her appointment, appellant had regularly |
performed her services to the entire satisfaction of her

superiors, however, later on, the appellant was told that her

~ appointment was under the. ADP Scheme and that appellant

should appear before the Public Service Commission. for the

post. In the meanwhile the posts were advertised by the Public

Service Commission and thus appellant was compelled to apply
for the same and after undergoing the selection process, she was
recommended and appointed as Charge Nurse vide order dated
21.10.2008 and immediately on termination of the services of
the appellant, she assumed the charge of the same post.. -

That in identical case under similar circumstances, the Male/
Female Nurses of District Dir Lower and Malakand who were
also terminated under the same ground of Project employment
and who were similarly appointed the way back in the 2003 &
2004 alongwith the appellant approached the ‘august Peshawar
High Court, Peshawar in Writ petition No.l 662/2007,
1166/2008 & 1160/2008 which were allowed vide Judgment
dated 14.01.2010 on the strength of similar other Judgment in
Writ petition No.475/2006 titled “Miss Shagufta Sayed...Vs...
The Govt. of NWFP and others” decided on 11.07.2007 and
the same was subsequently upheld by the august Supreme Court
of Pakistan vide C.P.170-P to 172-P & 668-P-of 2010 decided

on 15.03.2011.

%




L ‘ LT That accordmgly all the: termmatcd Male/Female Nurses were
A % not only reinstated intc service but also declared ‘regular
" " . employees under:the Act- IX of 2005 and they were ;also
~ allowed back beneﬁts by the Department. As the case of
~ appellant was identical i iri, nature, therefore, she is also entitled

~ tothe same rehef under the rule of consrstency and equahty

- 8. That appellant was unaware of the Judgments aforesaid and Just_
‘ " now she came to know about the same. As the case of appellant
- .1s identical on all fours' with that of other employees of the
Department working in similar manner who were granted relief
by the august Peshawar- ‘High Court, Peshawar- therefore,
appellant is also entitled to the same relief under the prmc:lple
of. consistency and equahty as laid down in the case of = ¢
“Hameed Akhtar Niazi...Vs...The Secretary, Establzshment A
Division, Govt. of Pakistan and others reported in 1996 SCMR
- ‘ - 1185 and Tara Chand and others...Vs.. Karachi Water and
R - Sewerage. Board, - Karachi' and others” reported in 2005
| PR SCMR 499 and another Judgment reported in 2009 SCMR 1

. It is, therefore, requested that on acceptance of " this
o departmental Representation, the services of the appellant may
" graciously be regularized w.e.f. 14.02.2005 till 21.10.2008 in the light
of the Judgments delivered by the august Peshawar Hrgh Court o
. Peshawar erted above with aIl back benefits.

Yours faithfully

Mst Gulzara Beoum @

Charge Nurse, DHQ Hospltal
Swabi.

. Dated: /03/2014




: Q g WQKALAT NAMA‘}(7 )
o IN THE COURT OF > \CP(L W | 7 T

) | /
M )(ﬁ pl Q%// ﬁa% | Appellani(s)/Petitioner(s)
/ o/ /’ W el U/\/
VERSUS
YAV }\
P \ww
; Respondent(s)
I'We B '  do hereby appoint

Mr. Khaled Rehman, Advocate in the above mentioned case, to do all or
any of the following acts, deeds and things.

1. To appear, act and plead for me/us in the above mentioned case in
this Court/Tribunal in which the same may be tried or heard and
any other proceedings arising out of or connected therewith.

2. To sign, verify and file or withdraw all proceedings, petitions,
- appeals, affidavits and applications for compromise or withdrawal
or for submission to arbitration of the said case, or any other
documents, as may be deemed necessary or advisable by them for
the conduct, prosecution or defence of the said case at all its stages.

3. To receive payment of, and issue receipts for, all moneys that may
be or become due and payable to us during the course of
proceedings. '

AND hereby agree:-

a. That the Advocate(s) shall be entitled to withdraw from
the prosecution of the said case if the whole or any part
of the agreed fee remains unpaid.

In witness whereof I[/We have signed this Wakalat Nama
hereunder, the contents of which have been read/explained to
me/us and fully understood by me/us this

Signature of Executants
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i BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

{ s
e ‘ - . 'APPEAL NO. 1007/2014

Miss. Gulzar Begum D/O Sardar Wali Charge Nurse DHQ Hospital Swabi.
R/O Village Sheikh Dheri Distt. Swabi...............c.ooovoove. (Appeliant)

VERSUS ’

1. The Secretary, Govt: of Khyber Pakhtunkhwa, Health Department, Peshawar
2. The Director General Health Services Khyber Pakhtunkhwa, Peshawar
3. The District Health Officer, District Swabi

................................................................................ (Respondents)

WRITTEN STATEMENT ON BEHALF OF THE RESPONDENTS PRELIMINARY

OBJECTIONS
- Respectfully Sheweth:

1. That the appellant has no cause of action/ locus stand. :

2. That the appellant has deliberately concealed the material facts from this
Honorable Tribunal, hence liable to be dismissed.

3. That the appellant has not come to this tribunal with clean hands.

4, That the appellant has files the instant appeal just to pressurize the

respondents. .
S. That the appellant has not filed the instant appeal on malafide motives.
6. That the instant petition is against the prevailing Law and Rules.
7. That the appeal is not maintainable in the present form and also in the present

circumstances of the issue.
8. That the appeal is time barred.

9. That this honorable tribunal has got no jurisdiction to entertain this appeal.
FACTS:

1. Correct, to the extent that on recommendation of the District Selection
' Committee Miss. Amina Naz Charge Nurse was appointed as Charge Nurse
BPS-14 on contract basis for three years vide EDO Health office letter No.827-
59/EDO Health Swabi dated.14.02.2005. She submitted her arrival report on
18.02.2005. The list of the para is incorrect. '

2. Correct. She assumed the charge and necessary eitries done/maintained in
her Service Book.
3. Correct to the extent that her appointment was made under contract policy

2002 under ADP Scheme w.e.f. 14.02.2005 for three years specially mentioned
in the appointment order, but there was no mention of ADP Scheme in the
’ advertisement. Moreover she réceived her salaries from ADP Scheme and not
| . from regular budget. : :
4. Incorrect, she was appointed under ADP Scheme for three years and on the
’ ‘ expiry of her tenure she was relieved on the directives of Director General
Health Services KPK Peshawar vide letter No.19383 /E-II dated.30.06.2008 by
Medical Superintendent DHQ Hospital Swabi vide letter No.17 23-40/G-CH
dated 30-06-2008. ‘ '
In the response of an the appeal of applicant Director General Health Services
clarified that under civil servant act 2005, employees appointed against the
post created under ADP Scheme cannot be adjusted on regular post, vide letter-
No. 23743-50/E-1I dated 07/05/2008.
5. It is correct that on the expiry of her tenure she was relieved from services.
Meanwhile 'she appeared in Public Service Commission which recommended
| her for the post of Charge Nurse (BPS-16), due to which she was appointed on
the same post by DGHS vide letter No.30913-992/E.1I Dated 21/10/2008. She
took the charge on 24.10.2008. '
6. Incori'ect, as after completing of her three years contract service on 30.06.2008
on the recommendation of the Public Service Commission she was again
appointed on the post of Charge Nurse (BPS-16) by Health Department on
21.10.2008. However, case of the appellant is different from those mentioned is
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21.10.2008. Howefzer case of the appellant is different from those mentioned is '
that some who- approached the Honorable Peshawar High Court were ,
- reinstated. : ;
7. Correct to the extent that only those petitioners who took the matter to the

Honorable Court were given relief but she was not included in the appellants:

OBJECTION TO GROUNDS:
A. Incorrect. As 1st she was appointed by District Selection Committee on contract
basis on the post of Charge Nurse (BPS-14) for a period of three years under
ADP Scheme and -after the expiry of her contract period she was relieved by
DGHS accordmg to the rules. She took benefits of contract policy at that time. .
After the recommendation of Public Service Commission she was appointed on
the post of Charge Nurse (BPS-16) by Health Department and since then she is
receiving benefits of regular service employee. Thus no violation of constitution
of Islamic Republic of Pakistan 1973 has been done.
. B. Incorrect. According to various judgments of Supreme Court each case is to be
‘ decided on its own merits has the case of appellant is totally different from
. those mentioned in this Para’s. -
C. Incorrect. No discrimination has been committed by the respondent and the
appellant was dealt according to the law.
D. As she was appointed under ADP Scheme for three years therefore, she was not
re\gularized and was relieved according to the rules.
E. Asin Para D.
F. The respondents also seek formation of this Honorable Tribunal to' adder
furthé:_grounds during arguments. - -
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No._1007 /2014

Mst. Gulzar BEgUM. ... .ccooiviiiiiiii Appellant

The Govt. and others..........ccoooviviiiiinnn. TR Respondents

REJOINDER ON BEHALF OF APPELLANT IN RESPONSE TO REPLY FILED
BY RESPONDENTS. ‘

" Respectfully Sheweth,

" Preliminary Objections:

Preliminary objections raised by answering respondents are erroneous and frivolous. The
appellant has got cause of action and for that matter locus standi to file the instant appeal.
The Tribunal has got jurisdiction in the matter. The estoppel has no relevance in the
instant issue and moreover, the appellant has approached the Hon'ble Tribunal with a
bonafide claim. All the necessary parties have been arrayéd as Respondents. The appeal

is in its correct form and shape and also within time.
Facts:
1&2. Paras-1 & 2 of the appeal have been admitted as correct needing no rejoinder.

3. Reply to Para-3 of the appeal is incorrect hence denied. The posts were advertised
' regularly and so was the appointment order of the appellant where there was no
mention of the project or for that matter ADP. The appointment was under the

contract policy of 2002 which got regularized subsequently in 2005.

4. Reply to Para-4 of the appeal is incorrect hence denied. The appointment of the
appellant was regular against a sanctioned post and even if it was an ADP, the
safne was s'ubséquelntly' converted to regulér side. Moreover, the appointment of
the appellant was made on regular basis. The letter dated 07.05.2008 was not -
according to law hence not considered by the High Court as well as by this

Tribunal.
5. Para-5 of the appeal being admitted needs no r_ejoinder.
6. Reply to Para-6 of the appeal is also incorrect hence denied. The case of the

appellant is identical with the case of writ petitioners in the cited case. Moreover,

this Hon'ble Tribunal also passed a Judgment dated 03.12.2015 in Service
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Appeals No.1815/2011, No. 1325/2013, No.1905/2010 and No.1907/2010 filed
. ' by the colleagues of the appellant wherein the cases were remanded to the
Department to examine the case under the law on touchstone of the Judgments
passed by the Hon'ble Supreme Court of Pakistan.

A Reply to Para-7 of the appeal is misconceived. Under the law all the similarly
placed are entitled to the relief whether they litigated or not.

Grounds:

A Reply to Ground-A of the appeal is incorrect hence denied. The appellant was not
treated according to law. The contract'employees were subsequently regularized
but the appellant was ignored.

- B. Reply to Ground-B of the appeal is misconceived. The case of appellant is

- identical with the case already decided by the Peshawar High Court, Peshawar
upheld by the Supreme Court of Pakistan. .
- C&D. Replies to Grounds-C&D of the appeal are incorrect hence denied.
E. Grourid-E‘ of the-appeal is not replied hence admitted.
F. Reply to Ground-F of the appeal needs no rejoinder.
It is, therefdre, humbly prayed that the reply of answerihg Respondents may

graciously be rejected and the appeal as prayed for may graciously be accepted with

costs.

Through

A _oc'até, Peshawar

Dated: !,S / _leom

Verification

Verified as per instructions of my client, that the contents of this rej'oinder are true and
correct to the best of my knowledge and belief and nothing has been concealed from this
Hon’'ble Tribunal.
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