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Counsel for the appellant and Addl. AG for the

. .respondents present. Argumehts heard and record perused.

This appeal is accepted as per our detailed judgment of

| today in connected service appeal No. 1001/2014 entitled “Mst.
S Samina Begum Vs. The Secretary, Government of Khyber

" Pakhtunkhwa Health Department, Peshawar and two others”.

' Par?:ieS‘ are left to bear their own costs. File be consigned to the

"~ record room.

ANNOUNCED

. 08.01.2018




24.08.2017

02.10.2017

03.01.2018

respondents present Clerk to counsel for the appellant seeks- ;
: adjournment Adjourned. To come up for arguments on 02. 11 2017 L
before D.B. ' et ‘

" (Gul Zeb Khan) - (Ahmjﬂ/alssan)_l

Member- ..+ .Member

Counsel for the appellant and - Kabeerullah Khattak;

Addl. AG for the respondents present Counsel for the

appellant seeks adjournment. To come up for arguments on

03.01.2018 before the D.B.

Counsel for the appellant present. Mr. Muhammad Jan,
DDA for respondents present. Counsel for the appellant stated
before the court that similar nature of appeals have been fixed
before D.B on 08.01.2018, therefore the same may also be clubbed
with the said appeal. Request accepted. To come up for arguments

on 08.01.2018 before D.B alongwith connected appeals.
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(Ahmad Hassan) o (M%?jlzhan Kundi)
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A1 115.08.201() Agerit to céunsel for.the appellant and Mr. Yar Gul. Senior
. . . - ~ I
3 Clerk alongwith Mr. Usman Ghani, Sr.GP for respondents
present. Agent 1o counsel for the appellant requested for
}‘ adjournment] Adjoyrned for arguments o 22 - /> /6 3.‘!
%
" before D.B. & .
. - '
. :’ ) }' '
Ik | .
l‘ G‘:‘:. } L * ) ] .
e 20.12.2016 Clerk to counsel for the appellant and Mr.
R
e Ziaullah, GP for respondents present. Clerk to counsel for

the appcllanlt- requested for adjournment. Request 1Es
accepted. To com

e up for argumentson 3 .5 /7
. R ;

:. /
.o ' (Muhammad/Aair Nazir) o
l g A ' Member _

e : (Ashfaque Taj)’\tk
b Mcmbcr}
., i . __!;/
03.05.2017 Agent 1o C();ilﬂSOl for the appellant and Mr. Muhammad
Adeel Buu, Additignal: AG for the respondents present. Age—nl
3 . | to counsel Tor the appellant his stated that senior counsel was *‘[’
‘l & | busy before the swal  camp ‘court and requested  for
:“1" ,:: | adjournment. Request atcepted. To come up for final hearing
o | on 24.08.2017 before 1.1,
W -
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-
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23.11.2015

- 12.04.2016

- present. Requested for adjournment. To come . up for .written

reply/comr.n'ents on 1.9.2015 before S.B. A : ]

1

Chairman

Agent of counsel for the app_ellant andli\./lr‘. Yarlel,,,S_e_ni:g‘r _CIAe,rké
for respondent No.2 alongwith Assistant A.G for all r,espondé;n_t&
p’rese‘r_\‘t. - Written .reply. not submitted. Requested for further
adjournment. Last opportunity granted. To come up for written

A
Chgrman

reply/comments on 23.11.2015 before S.B.

Agent of counsel for the appellant and Mr. Yar Gul, Senior
Clerk alongwith Addl: A.G for respondents present. Written reply
submifted. The appeal is assigned to D.B for rejoinder and final

hearing for 12.4.2016.
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Clérk; to_ counsel for the appellant and Addl: AG for :-
respondents présent. Clerk to counsel for the appellant requested -

for adjournment. To come up for'.'rejoinder( and arguments on

15.08.2016.
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Agent of counsel for the appellant and Addl: A.G for respondents -
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20.02.2015

| hearing on 26.03

4

(7 26.03.2015

o for 16.04.2015.

-

T ¥
@ & In view of the above, this appeal is also &’
= NG . :
s . hearing. Subject to deposit of security and proces
&= days, notices be issued to the respondents

 afore-stated appeal. -

| \
I g 16.04.2015 : . Agent of counsel for the appellant and Addl: A.G for respondent‘\~
K present. Requested for adjournment. To come up for written
reply/comments on{f}.72015 before S.B.

Chatfman
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Clerk of counsel for the appellant present. Since

. § .
' Tribunal is incomplete, therefore, case is adjourhcd to 26.01.2015

. for preliminary hearing. .
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Counsel for the appellant present and stated that
v‘! i
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i
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:the

nature of appeals litled Rchmat Pas and others in scrvice appicals

" No. 571 to 577 have alrcady been admitted and pe‘,nding', :before

. | . | e
* the learned bench-II, therefore the samg;may also b? écﬂnji,lgd

clubbed with the said appeal. The above mentioned sct
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Court of

Form- A
FORM OF ORDER SHEET

" Case No.

1002/20'_14 ‘

S.No. { Date of order
‘ Proceedings

Order or other proceedings with signature of judge or Magistrate

1 72

3

06/08/2014

0 'E-{ﬁgf&?/g,

“Mr. Khaled Rehman Advocate may be entered in the Institution

The appeal of Mst. Maryaum Bibi resubmitted today by

register and put up to the Worthy Chairman for preliminéry‘-

-hearing. .

' 3
o3 _

This case is entrusted to Primary Bench for prelirhinary
"hearing to be put up there on /‘l/"' //"’- 3? 0/4
\\-— -

.
{




The appeal of Mst. Maryaum Bibi Charge Nurse received today i.e. on 08.07.2014 is

_ incomplete on the following scores which is returned to the counsel for the appeilant for completion

‘and resubmission within 15 days.

1- Copy of appointment order of the appellant as Cha'rgé Nurse mentioned in para-5 of the ,

) memo of appeal is not attached with the appeal which may be placed on it.
2- Annexure-F of the appeal is illegible which may be replaced by legible/better one.
3- Annexures of the appeal may be attested. ‘

KHYBER PAKHTUNKHWA
PESHAWAR.

'Mr.. Khaled Réhman Adv. Pesh.

e e e e i,

b 3 .
BARAEY 2

—



Y

;

»
‘Q:
e .

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. (00 3\ /2014
Mst. Maryam Bibi The Govt. and others
: Versus
.......... Appellant : ceeeeeee.Respondents
INDEX
'SING|REDEScription of DoCumen ts 4 | #EEg Da'te Wi | "ATinex refj%zékages»ﬁ
1. | Memo of Service Appeal 1-7
2. | Advertisement A 0-8
3. | First appointment letter 14.02.2005 B 0-9
4. | District Cadre Policy 15.01.2002 C 0-10
5. | Regularization Act, 2005 _ D /-T2
6. | Circular letter 10.08.2005 E {3 4
7. | 2" appointment order 21.10.2008 F /:
Judgment of the Hon'ble _ 2%
8. | Peshawar High Court, 14.01.2010 G b
Peshawar '
Judgment of the august Y
9. Supreme Court of Pakistan 15.03.2011 H 2({
10. | Departmental Representation I 311 - %
11. | Wakalat Nama {,_\3 7‘~

Dated: _Z/_ﬁzom

Gl -0

Through

ptampmen b 4

Advacate; Peshawar

3-D, Haroon Mansion

Khyber Bazar, Peshawar

Off: Tel: 091-2592458 Frls

Cell # 0345-9337312 Mo S
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. BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No._/00 & /2014

__f@;@ E’wﬁ%ﬁs

Mst. Maryam Bibi, i ;

Charge Nurse, DHQ Hospital, Swabi ............. Appellant

Versus

1. The Secretary,
' Govt. of Khyber Pakhtunkhwa
Health Department, Civil Secretariat.
Peshawar.

2. The Director General,
Health Service, Khyber Pakhtunkhwa,
Peshawar.

3. The District Health Officer, _
District Swabi ... Respondents

SERVICE APPEAL UNDER SECTION 4 OF THE
'KHYBER PAKHTUNKHWA SERVICE TRIBUNALS
" ACT, 1974 FOR REGULARIZATION OF THE
SERVICES ' OF THE APPELLANT W.EF.
14.02.2005 TILL 21.10.2008 ON THE BASIS OF
EQUALITY AND EQUAL PROTECTION OF LAW
IN THE LIGHT OF THE JUDGMENT RENDERED
BY THE AUGUST PESHAWAR HIGH COURT,
PESHAWAR IN W.P. NO.1662/2007, 1166/2008 &
© 1160/2008 DECIDED ON 14.01.2010 AND UPHELD
| 'BY THE AUGUST SUPREME COURT OF
g wmmea teddg  PAKISTAN VIDE C.P. NO.170-P TO 172-P & 668-P
e OF 2010 FOR WHICH APPELLANT PREFERRED
. DEPARTMENTAL  REPRESENTATION  TO

RESPONDENT NO.1 BUT THE SAME WAS NOT




DISPOSED OF WITHIN THE STATUTORY
PERIOD OF 90 DAYS.

PRAYER:

On acceptance of the instant appeal, appropriate
directions be issued to the Respondents to regularize the
services of appellant W.é.f.. 14.02.2005 till 21.10.2008 in
the light of judgment rendered by the Hon'ble Peshawar
High Court, Peshawar with all back benefits on the basis

of rule of consistency and equality before law.

Respectfully Sheweth,
Facts giving rise to the present appeal are as under:-

I.  That in the year 2003 an advertisement (Annex:-
A) was floated through Press, inviting applications
for Charge Nurses. Appellant being qualified in
terms of advertisement applied for the same and |
after going through selection process, the
Depértmental Selection Committee recommended
her and finally she was appointed as Charge Nurse _
(BPS-14) by the then Executive District Officer -
(Health), Swabi on the approval of the then DCO
vide order dated 14.02.2005 (Annex:-B). It will
‘not be out of context to mention here that vide
letter dated 15.01.2002 (Annex:-C) issued by the
Govt. all the Provincial Cadre Posts in BPS-15 &
below of the Health Department were converted

into District Cadres.

2. | That in pursuance of the order ibid, appellant |
assumed the charge of her duties at DHQ Hos’pital-

Swabi, thereafter appellaﬁtrs{é;tz:i performing her




duties to the entire satisfaction of high-ups.
Moreover, Respondents also maintained her
Service Book wherein necessary entries were also
entered from time to time and she was also
allowed all the facilities and privileges as

admissible to other regular employees.

That in the year 2002 the Government had
introduced a Contract Policy and hence all the
appointmerits thereafter were made under the same
Policy similarly the appellant was also appointed
under the same Contract Policy and it was
specifically mentioned in the appointment order
that the appointment of appellant would be
governed under the same Contract Policy. It will

not be out of context to mention that neither in the

~ advertisement nor in the appointment order there is

mention of the fact that the post against which

appellant was appointment was a project post.

That in the year 2005 the Govt. decided to grant
régularization to all those employees who were
appointed under the Contract Policy of 2002 and in
this respect the Provincial Assembly passed an Act
i.e. the NWFP Civil Servants (Amendment) Act,
2005 (Annex:-D) whereby Section-19 of the
NWFP Civil Servants Act, 1973 was substituted

~ and accordingly all those employees who were

* appointed in the prescribed manner on or after the

1% July, 2001 till the commencement of the Act

were declared to be regular civil servants for all

~ intents and purposes except for the purpose of

Pension & Gratuity and copy of the letter dated




4

10.08.2005 (Annex:-E) issued by the Govt. Thus
under the Act ibid, all the employees selected and
appointed on Contract basis stood automatically

regularized by operation of law.

That since the date of her appointment, appellant
had regularly performed her services to the entire
Satisfaction of her superiors, however, later on, the
appellant was told that her appointment was under
the ADP Scheme and that appellant should appear
before the Public Service Commission for the post.
In the meanwhile the posts were advertised by the
. Public Service Commission and thus appellant was
compelled to apply for the same and after
undergoing the selection process, she was
recommended and appointed as Charge Nurse vide
order dated 21.10.2008 (Annex:-F) and
immediately on termination of her services she
assumed the charge of the same post wjthout

- break.

That in identical case.under similar circumstances,
the Male/ Female Nurses of District Dir Lower and
Malakand who were also terminated under the
same ground of Project employment and who were
- similarly appointed the way back in the 2003 &
2004, approached the august Peshawar High Court,
Peshawar in W.P. No.1662/2007, 1166/2008 &
1160/2008 which were allowed vide Judgment
dated 14.01.2010 (4Annex:-G) on the strength of
similar other Judgment in Writ petition
No.475/2006 titled “Miss Shagyﬁa Sayed...Vs...
The Govt. o; NWEP and (;tl;e.‘rs.” decided on



11.07.2007 and the same was subsequently upheld
by the august Supreme Court of Pakistan vide
C.P.170-P to 172-P & 668-P of 2010 decided on
15.03.2011 (Annex:-H).

That accordingly all the terminated Male/Female
Nurses Were not only reinstated into service but
also declared regular employees under the Act IX
of 2005 and they were also allowed back benefits
by the Department. As the case of appellant was
identical in nature, therefore, when the appellant
came to know about the decision, she also
preferred Departmental Representation (Annex:-I)
tolRespondent No.1 but the same was not disposed
of within the statutory period, hence this service

appeal inter-alia on the following grounds:

Grounds:

oA

- That Respondents have not treated appellant in

- accordance with law, rules and policy on subject

and acted in violation of Article 4 of the
Constitution of Islamic Republic of Pakistan, 1973
and unlawfully refused to regularize the services of
the appellant, which is unjust, unfair and hence not |

sustainable in the eye of law.

That appellant was unaware of the Judgments
aforesaid and just now she came to know about the
same. As the case of appellant is identical on all
fours with that of other employees of the
Department working in similar manner who were

granted relief by the august Peshawar High Court,

- N A Il
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Peshawar therefore, appellant is also entitled to the
same relief under the principle of consistency and

equality as laid down in the case of “Hameed

. Akhtar Niazi...Vs...The Secretary, Establishment

Division; Govt. of Pakistan and others reported in
1996 SCMR 1185 and Tara Chand and
others...Vs...Karachi Water and Sewerage
Board, Karachi and others” reported in 2005 .
SCMR 499 and another Judgment reported in
2009 SCMR 1. |

That the appellant has been discriminated because

~similarly placed employees serving in identical

circumstances have been regularized with all back
benefits whereas the appellant has been refused the -
same benefit which is violative of Article 4 & 25
of the Constitution of the Islamic Republic of
Pakistan, 1973. |

That appellant was appointed on Contract basis
under the Contract Policy of 2002 and stood
regularized by the operation of law and therefore,
she was entitled for regﬁlarization of her previous

service on the analogy of other colleagues

similarly regularized.

That appellant all along during her previous

service has been treated as a regular employee, she

has been extended all the facilities of a regular
employee and fuﬂhenﬁore, her contract period was
not further extended after the promulgation of the
Act-IX of 2005 which by 1tse1f reflects that the

. services of appellant were regular and not of any




Dated: 74‘ / 07/2014

project.

~ F. That appellant would like to offer some other

grounds during the course of arguments.

It is, therefore, humbly prayed that the instant

appeal may graciously be accepted as prayed for above.

Any other relief as deemed appropriate in the
circumstances of case not specifically asked for, may also

be granted to appellant.

Through
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Consequent upon the recommendation of sulettinn'wmmiltw in ity meeting
licld on 25-11-2004 and duly approved wnd mg,nul Ly the District Coor Jumiwn
Officer Swabi(rompetent Authority) vide bis letterNo. 247/12/DCO (Flealth)
dated 08/02/2005, the following are heruby appointed as Charge Nurses (DP5-14,

Aono 5

v

pollcy 2002 :- . . v
ViTamida Gul /0 Gulab Khan (Moh: Shanisha Khet Swabi.)
-~ Muavesd Said /0 Umer Saki gl‘uumuu ALHG VI Daia Gl Marda),
V Fozia Sehrab /0 Muhammad Solwab (Moh:- Karam Khel Swabi).
~Hamida DAO Zar Klian (M= Julbai Swabi). o
?mlsh‘m Ara TY/O Nimatullah (‘thl - Kaiabat Swabi).
A’ Savia D/C Tazal }.\vhﬂlwl & hl - I\;u nal Sher Killi Swabi.)
Samat /O Jaber Kluul ¢ Vill: 'g Maneri Bala.Swabi).
\/'\(lll.l NazD/O II.umd Shah; (}\14)]1 ; Tll.l}‘dl hel Swabt.)
v Lizara Begum D/u!b‘u dare W'\ll ( Vl“ - shetih, Dher bw.u):)
* Samina D/O Shamas Khan (Vs!l . ahor Swabi. - .
. Irshad Bibi D/O Ghuh.mullall ({Vtil 101 dher 3wabi): -
) Yasmesn, /O Sherin Khan' ( th ‘M .meu Payan Swnbl\
(/rullhu ce D/C Zamm ( Kabal Disit: uvvdt;
. Shaheen /O Zardul ( Vill: Asola Sharit’ .Swahﬂ
Muwywn Bibi D/O Ifazli Rclml.m (Vl“ Tano Tehsil: Lahor Swabi).
Parveen 1)/0 Mulmmnmd blmh ( Eid Ghal Road Distt: Mar dan).
. Sadaqat D/O Mahabat Khan (: Vlll Shewa Swabi).
- Nighat Bibi D/O Bukht Nawaz | ( Vil: Kohi Barmol Disw: Mardan).
"Dilhara D/O Sardar Wali ( Vill: Sheikl Dheri Swabi)
Nizish Bogum D/O Dituwar bh.lll { Vil: Zuwal Kitkas Sahib Disit: Noshelr ).
- Shaheen D/O Hazrat Mir ( Mnh ToorKhel Swabi). :
" Saceda Naz D/O Amir Bak 1dcx ( Vill: Marghuz Swabi).
Shaheen Nawaz D/O- Amir N‘IWd.Z ( Distt; Bannu).. '
' Sartat Jehan D/0 Muhammad Qamer (Vill; Dagai Swabi),
Imtiaz Guf D/O Muhanunad Shah ( Eidgah Road Disut: Mardan,).
V/A.njumm Begum D/O z\bdul wadood ( Vill: Gumbat Tehsil ltmcxgara Dir).
. 'y Nusrut Khun D/FG I\mwau I&lwu Vill: Duga SWdUl)
/Btb| Almll'l /o Ann"':u] T-hq (-Nlll Aladand R'ltkhh)

4 ' ¢ ot
Your appointment wilt be eul)Ject to Uie following terms and conditions:-’
That your appmmmull is purcl) on contract b.x..m for a period of Uuee yours
¢lll(l your services are liabte to be l\allllllldl.b(l cl[ 'l!IY tune \Vlllllllll any nolice or
“reasong being assignad. ’
Tt you we declared medically fit for Govermment Service.
“Mhe: past is nan transferable {1
. N .
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Provincial Cudre Posts in BS-15 and bqlowbt‘thc Provincijal I-lcnlth’Dc;‘mrm{c;it fto the
1 .. . . ’l ‘

District Cadres with immedionte effeeton the fullowing terms and conditiong:
. n) lfcrmuncm teansfer w the Districts-will be made on domicilc and ncnio;i('y‘
bosis. : . o
[ . .. ) . . . l‘ . e L ' '
R b) In casc of the personncl of thal particular district being more than-the - -
i L - sancljoned strength, the deployment will bo on the bugis ol seniority and the
Lo e junior mosl over-low will be posted temporarily to the adjucent districts till
t. - . suchtime vacancy occurs in the District of their domicile. B
c) All such employecs of the above status warking in FATA bul belonging to " i
. scttled districts will be adjusted as per their senjority in-the cudre und the R
. e over-flow will'continuc working in FATA till such time a vacancy occurs’
in their districts of damicile. : : ' L

¢ olTicials will he counted under the -wedlock
policy and such employees will -be given one time, irreversible chuice 1o "
opt for the districts ol their spousc vv their own. In cusc of spousc being a
Governmenl Employce and ™ bis transfer to onother district, inter-district. .
transfers of the female officials will be allowed subjcct to “availability .of .
vacaney in Ihe desireg district. N L -

" d) ‘Ihe dumicile of the femal

et
. - e ema o
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“The terhary hespitals will be alhavred 10 opt once for retention of staff of -
autonomy rules, would be nbsorbed in

their choice whieh, in light of the
heir service, 1 owill be inctinshent spon the tertiary hospitals and Pravincial.
Institutiong who reban s I ewpluyces tocarry . oul all snljscqucnl .

recruitment utthie Proseneial cevel in Tine with the zonnl nllocution | olicy of "
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Subsgegeent fa the et .
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: S-S
‘E’NDST NO.F ’-.:1(5&/\1}),1(20)/93/\/01..111,.D'mcd Peshaywar, the lS"'Junpury, 200,47
e 1 . . . . oo iy
Copy forwurdcd for mfommtmn . ' e “! i B
- ER
' L. All Administrative bc.c.‘clunoa t Govi. of NWI‘P RE| i!"
“+ 2. The Sceretary to Govemor, NWFP. c gl
o 3. The Dircctor-Generul, Health Scmccs NWI"P Pcsh.zwur '-}",Y}'.':’!]:i",
& 4. The Dircctor, Health, FATA, NWEP, Peshawar. » ]
‘ 5. .~ -All District Coordination Oﬂ1ccm/1”oht1cnl Agonts in NWT‘P lq R
., 6. All Excoutive District Officers (Health) in NWFP, iy
‘i 7.7 . The Registrar, Peshawar High Court, Peshawar. - -;’:E:f" i
N 8. “The Sceretary, NWEP Public Service Comimission, Pcshawar. i
. 9. ' TheDircctor, Anu-Ccnruphon Estublishment, NWFP, Pcshuwnr. o L
10, - The Registrar, MWEP ¢ servicr Tebunal Pachewar: i I.‘.,' RLE .'
Lo All Chicf Exceulives of Autonpmous Modical iustituions in NWEP. (Lndy R
“¢iiw . Reading Hospital, Khyber T caching Hospital, I-Iuyntabnd Mcdxcnl Complcx
' © "+ Peshaar and Ayub Husgpital Complex Abbattabad). '. "‘1. ri. ,";1;";' .
12. dequ.ulcrs 11 Corps, Peshuwar Cantl, . et , RIS
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¥ Regularization of Services Law Dj 76T i
of the -  , " No. PA/NWFP/Legis/90/3199.---The North-West Ft_‘{ontig\/\g?ovince Employees on d

'd doesg. Contract Basis (Regularization of Services) (Amendment) Bil, 1990 having been passed by the
?demltj" Provincial Assembly of the North-West Frontier Province on the 21 February, 1990, and assented to

by the Governor of North-West Frontier Province on the 24" February, 1990 is hereby published as an
Act of the Provincial Legisiature of the North-West Frontier Province.

nissiot . ' Preamble.---WHEREAS it is expedient to amend the North-West Frontier Province

to aif Employees on Contract Basis (Regularization of Services) Act, 1989 (N.W.F.P. Act No. VIII of 1989), for
’ the purposes hereinafter appearing;

- -

Pubordd,

w‘ 'W“u b d
<. A
. P ety

4. . (1) Notwithstanding anything contained in any law for the time being enforce, any

T

from the date of his continuous officiation, subject to eligibility, according to the service rules
applicable to the post, verified by the administrative Secretary of the Department concerned.

anding§ - It is hereby enacted as follows:- i
rvants3 S ‘ i f
1 anyg 1. Short title and commencement.---(1) This Act may be called the North-west 1"
ontigP  Frontier Province Employees on contract Basis (Regularization of Services)(Amendment) Act,1990. , i
Il the'g: (2) It shall come into force with effect from 13th November,1989. I fs
basic & - - ‘ , : it
?& S 2. Substitution of Section 4 of NWFP Act No. VIII of 1989.---]n the North-West : ij;
. Frontier Province Employees on Contract basis (Regularization of Services) Act,1989 (N.W.F.P Act No. 414
| 2 VIII of 1989), section 4 shall be substituted by the following new section and shall always be deemed } _§"
#  -to-have been so substituted:-- i ‘5!/
4 . B “11
p i
)
i
)

| Provided that if any Civil. servant is aggrieved regarding his eligibility, he shall have one right

- of appeal to the Chief Secretary, Government of North-West Frontier Province, and his decision in the |
case shall be final; ) :

Provided further that if there’ is any gap in service of any Civil Servant betwe'en this 55
enactment and the date of appointment under section 3 of this Act, due to termination of contractual
service only, the same shall be deemed to have been condoned as extraordinary leave without pay.

s,

" ST T
i S <O A

(2) -~ Theinter se seniority of the Civil Servants under this Act shall be determined by the
Government, according to the service rules in vogue.

--------------------------

. North-West Frontier Province

: Civil Servants (Amendment) Act, 2005

- (N.W.F.P. Act No. IX of 2005) ﬂ
" An Act further to.amend the North-West Frontier Province Civit Servants Act, 1973

[Gazette of N.W,F.P., Extraordinary, Page No. 202-202, 23rd July, 2005]

ol
£

o

‘No. PA/NWFP/Legis:1/2005/20440.---The North-West Frontier Province Civil Servants
- (Amendment) Bill, 2005 having been passed by the Provincial Assembly of North-West Frontier
Province on the 5™ July, 2005 and assented to by the Governor of the North-West Frontier Province on

- 12% July, 2005 is hereby published. as an Act of the Provincial Legislature of the North-West Frontier
- Province.” .~ . _
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Preambie. ---WHEREAS it is expedient further to amend the: North-West Frontier Province

Civil Servant Act, 1973 (N W. F P. Act No. XVIII of 1973), for the purpose hereinafter appearing;

It is hereby enacted as follows.--- '

1. Short title and commencement --=(1) This Act may be cal!ed the North West
Frontier Provmce Civil Servants (Amendment) Act, 2005

(2) It shaII come mto force at once.

2. Amendment of section 19 of N.W.E.P. Act No. XVIII of 1973.--- In the

North-West Frontier Province Civil Servants Act, 1973 (N.W.F.P. Act No. XVIII of 1973), for section 19,
the foIIowmg shall be substituted, namely

19. Pensmn and gratunty ---(1) On retirement from service, a civil servant appointed
on regular basis in the prescribed manner before the commencement of the North-West Frontier
Province Civil, Servants (Amendment) -Act, 2005 .(hereinafter referred to as the said Act), shall be
entitled to received such pension or gratwty as are admissible to him under the West Pakistan Civil
- Service Pension Rules: : .

Provided that in the event of the death of such a civii servant, whether before or after
retirement, his family shall be-entitled to receive such pensnon or gratuity or both, as admissible under
the said ruies. ’ o

-' .(2-) - A oerson ,'though selected for appointment in the prescribed manner to a service or.

post on or. after the 1st day. of July, 2001, till the commencement of the said Act, but appointment on
contract basis, shall, with effect from the commencement of the said Act, be deemed to have been
appointed-on a regular basis. All such persons and the persons appointed on regular basis to a service
or post in the prescribed manner after the commencement of the said Act shall, for all intents and
purposes be civil servant, except for the purpose of pension or gratuity. Such a Civil servant shall, in
_lieu of pension and gratuity, be entitled to receive such amount contributed by him towards the

Contributory Provident Fund, along with the contributions made by Government to his account in the

said fund; in the prescrlbed manner:

Prov;ded that in the event of death of such a civil servant, whether before or after retirement
his family -shall be entitled. to receive the said amount, if it has already not been received by such
deceased civil servant.

| (3) No pension to a civil servant, who is otherwise entitled to it, shall be admissible to

him, if he is dismissed or removed from service for reasons of discipline, but Government may sanction
compas’suonate allowance to such’ & civil servant,’ not exceeding two-third of the pension or gratuity

which would have been admisSIble to him had he been invalidated from service on the date of such
dismissal or removal.

Provided that a civil servant referred to in sub-section (2), in case of such dismissal or
removal, may, in addition to his own contributions to the Contributory Provident Fund, be allowed, on

account of such compassionate allowance a sum not exceeding two-third of Government contributions

in his account.

(4) If the determination of the amount of pension or gratuity. admissible to a civil
servant is delayed beyond one month of the date of his retirement or death, he or his family, as the
case may be, shall be - paid provisionally such anticipatory pension or gratuity as may be determined

by the prescribed authority, according to the length of service of the civil servant which qualified for -

pension or gratuity; and any over payment on such provisional payment shall be adjusted against the
amount of pension or gratuity finally determined as payable to such civil servant or his f. .
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‘GoVer'nn‘lerit of NWT‘P E&A Dc'pmlment

Clrc':ular leLLc1 No S50- VI/LbAD/l 13/2005

dated '_10-.8.2003.\ regularized the services of

the ‘petitiqhers. With effect fi'Otn 1 7~.8.2004’.

3. o : It appears k‘ that . some

eonesyyondenee tool place between the official -

xcsponclents 'mcl a st'mcl was taken that the

.~ peutloncrs have been ﬂppointed agambt a
scheme “Imp1 ovement and Standal disation ol -
'DIIQ IIosplLuI Dag&,”u. Bunar” and It was

4]310])086(1 that the petitloners be acjusted

agamst the newly appxovcd poc ts

4 ~Notwithstanc1mg, the fact:thét the

petitloners :were" ‘-i"egulali‘ ‘employees ol the

clcpartment respondent No.3 i.e. Director

Ceneral (l[euilll) N\'Vll’ ]’t‘;:ﬂ!'l&:lwul‘. vide his

letter d’lt(,cl 772008 dll'ccted‘ Umt- the

employees appomted against Lhe post meatecl

undcr- ADP ,.-schem_e stancl automa'ieally

- 'tel‘mmqted’l on corripietion of the .scheme and.

- on receipt of this letter ‘Medical” Supdt DHQ

. l

p Hospltal Buner i.e. respondcnt No 5 treatec

f
thls as a termmation letter of the petmoners

, and aceoxdlngly he endorsed the same to the

peti‘tioners"f_ for. their  infcrmation 'm(l

compliance. -




& status quo was ordered to be maintained

g prayed for :-

y.

5, o ’I“his forcﬁcc‘l the. p'ctlticnél‘s to, .

"xpploach ths court tmoun,h this writ pctmon'

.:md as an mtelim lellcf the followinq reliel was

“Graclously, the respondents may be
1:cstramec1‘from filling {he vacancies (il
1-ma1 diSposal of the writ 'petition "

-6, . The writ pcution ‘was takcn up lor

N
\

‘lﬁeéil'ing‘ on 30.7.2008 and while oxclellngf

clubbing of the same with W.1>.No. 166&/.&007

7. In thell commentk.. rcsponclents 1

HEE |
| . |
R

~and 2 havc taken the plea that thc ipeULlonexs, :

|
hucl bccn nppblntcd unclu the AL)I' Scheme

posts and slnce the D.G. Health Suviccs had

B 'directed termination of services of those

-"~°appomted agamst the said posts thelefc)rn,u

pctitionms we1e cndOrsed thé aid directions

for informatiqn and c-omp,liance.

8. : Whille‘tl‘ic pctmoncxs -were still

- working as contxact cmployees. “when the

‘Govcxnmcnt of NWIEFP thlou dh NWIEP, Civil
| Servams (Amendment) Act, 2005 (IX of 2005)

substxtuted the 011g1nal scchon 19 of the said

h Act by the fo ' »wmg new sechon -

: “19 Pensionj and _gratuity.- (l) On

; rehrement from service,” a civil servant.

appointed on reg,ular basis in the

prescribed - manner before  the
commencement of the NothTWest.

- |
N
l




S
Frontler . Province -Civil . Servants
(A.mcnclment) Act, 2005 (hereinafter
referred to as the sald Act), shall be

entitled to recelve ‘such pension or

gratuity as are admisstble to him under

~ the West Pakistan. Civil Service Pension
~Rules: IR ‘ : '

~ Provided that in the event of death
of such a civil servant, whether before or
after  retirement, his Jamily shall be
entitled to receive such pension., or
gratuity, or both as admissible under the
sald rules. |

July, 2001, till the commencement of the

- said’ Act, but appoinied on contract
' . basis, shall,. with eifect from the..
. commencement - of the said Act, be
. deemed to have been appointed on

regular basis. All such persons and the

. persons appoin'ted on regular:basis to a

service or post in the prescribed mannet

- after. the commencement of the said Act

shall, for all intents and purposes be civil

'5 .servant except for the purpose of pension

or gratulty. Such a civil servant shall, in
lieu of pension and gratuity, be entitled

“to recelve such amount contributed by

him towards the Contributory Provident
Fund, alongiwth the contributions made
by Government to 118 account in the sald
Fund, in the prescribced manner.

- Provided that in the event of death -
of such a elyil servant, whether baelore or

after - retirement, his. family shall be
entitled to receive the said amount, il it
has. already not been recelved by such

‘ deceased clvil servant.

(8) No pension Lo a clvil servant,

who is otherwise entitled to it, shall be

admissible to h 1 if he is dismissed or

removed from service for reasons of
discipline, bv  Government may sanction-
compassion.:i¢ allowance to such civil -
. servants, not excecding two-third of the

pension or gratulty which would have

been admissible to him had he been

. 2) A "p,erson though selected for
. appointment in the prescribed manner to
“‘a service or post on or ajter the Ist day of

;
it
z
i
}
i
i
a



such dismissal or remov al.
Plovidcd that a civil  servant

such  dismissal or removal, may, in
addition to his own contribulions to the
Contributory Provident Ifund, be allowedl,
on account. of such compassionale
allowance, a. sum nol exceeding (wo-

. third of Governmcnt contr 1butions in his -

account

[4) If' the' determination : ‘of the

‘amount of pension or gratulty admissible

. to a. civil servant is cdelayed beyond one
“month of the date of his retirement or
death, he or his family, as the case may
- be, shall be. pald provisionally such
anticipatory pcnsion or gratuity as may

be  determined Dby the prescribed.
“authority, according to the length of

service of the  civil servant which
quallﬁed for pension or gratully and any
over . payment on . such provisional

' payment shall be adjusted against the -

amount of pension or gratuity [inally

- determined as payab}e to - such civil

: servant or his family

9. °  Pelitioners’ case is that on no point

of time the officlal .resboncic:nl's treated than
as employees of a pro'jc'ct. or under the ADP

SChome; thut thc posts were advertlsed on |

coancL baeis ancl so were they appolnlcd on
!

conL1 '1Cl. cmcl Lhcn vi(lc- orcer clatgcl 19.4. .3007

ﬁcgulanzcd with cﬂ’cct Fxom 17.08.2004 nncl

were smce then holding n[,nlm posts l:mrl
{10'\t0d '1% Such that even if lhr saic orders

'ue ’Laken out of conmdmahon then with' the

.p!omulgntion of N.W.I"‘.P., 'C{VU Sarvants

. (Amendment) Acf. 2005 (Act IX 0. 2605} Lhey

~invalided from service on the date ol'

referred to in sub-scetion (2). in case of




like other employccs of other clc,pmtmoan of

Lhe‘ Plovmci'll Govcrnmcnt of N.W.F.P.

aut'om‘atically bccamo regular employees and
actions of the

that the subsequent

respondents and ultimate tcrmmation of the

' petitionexs was an act base(l on malahdc.

. without lawful authority anl junschctmn

active

‘10 -There 1s rlo denhl of-the fact thét

petitloners are appointccs al‘ch Lhe tar get date
of Ist July, 2001 on contract basis and were in

‘ whcn the amendment

Sewice

| 'xfoxcsLaLccl was br oug,ht N Lhc relevant law.

| . .three others

'No 173 1/2006 thlcd

' proposition

11. | : In :somewhat similar circumstanoes E
{his Court’ has vide Jjudgment dated
111/7/2007  passed  In writ  petition

“Ms.Shagiulta Sycd ancl

Lhree others Vs. Gove1 nment uf N.W. I“ P. and

clealt w:Lh Lh;s

exh austively

and ' 1ssucc1 writs. 1 hc

’ ]udqment h’\s bcen consistently fol]bwed and

» there is no reason to deviate from the same.

.,‘

12, Consequently thls \V P No.1160 of

‘?008 is’ qllowed the 1mpugnvd ’ICthI‘lS 'md

oxclels of tlie 1espondents are decl’ucd to be

jur vschr‘urm

"without lawful authority aud

Peutxonexs éi'e ’declarod {o Dbe

employces on Lhelr

odl(l .

, rogu]alj

réspective - posts both

—srm=F
-

—



under - the orders issued by cbnipetent' ey

authority and in terms o{ Sub- section 2 ol
sectxon 19 ofN W I‘ P Clvll Servants Ac( 97.5
(as it was amencled vidc Act IX of 2005)

Pm-hcs to bezu theu own cosls
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. ,-CIVIL PDTI’I‘ION NO% 170 r TO 172 r AND 668 P Ol" 2010
Clon :\ppcnl from. e judpgments ol Pashnawvar Itigh Court dated 14,0).2010
Spassed” in Waby, - No. J16U/08, 100 /07, 1166 oc 9008 um.l dnl.cnl
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-:\Vlmchm m.xy lJc Lhc um\‘ c|ucm cs nl ()“l(,(. onclcx clchd l‘) () l D00,
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.
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© Inayatul Haq & othcm o {in CP 171-P'&.1'7 v/ o).
l"ouzla Khan R S (m .CP 668- P/ 10) - - ' f

‘ . Respondcnts o

' For'the Pet’ihiohefé: o ml Jan I\hattak AAG 1<r>1< o

- I'm thc Rcapondcms .' M - Esu I\lmn ASC T §
" pate of Ilcc\.mg '15.03.2001

L - JUDGMBNT
NASIR UL- MULI{ J.-' -’i‘he ; Go.vemm'cn.E. .OI'_ CKhvher -

_;,P.’]]\h‘l;;.ll'll(‘h&\’a hclSICcl“CCl mLo qucstlon thc‘Juchman of Pu ‘.shgm i
.'fllll'fh (,(')U.ll. Pcslmwm datc([ M Ul 2010 whcxcby Lhc. W: ic ) uulu;n 4l
Lhc ’1'6813011‘Clte;'lz-t3‘.were':-1110\\-'0 1 ancl Lhc oxclcx daLch 07 07 ’70\)5 W h.t h |
"‘iCHLlll.L,.C[ 1;1 thcu 1(.1‘110le hmln smwcc on the ground lhdl ..H mm. .

\\ ho h'\cl b( cn Jppomlud undcx Lhc ADP bclumc \lnmi'.

‘xchcme. ’lhls Cmnl n 1111.».

mmdm 'on *n 1'2'.3010 h,:ul._iu‘.; |

Bt -
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JN’!‘HFSUPRFM!- COURI or PAKISTAN
(APPELL ATE JUR!SDIC zow)

R T MR iusuc CNASTR-UL-MUL K
B R I JUSTICE TARIQ PARVEY
.'.“, .,“.'. \

' ,'-'C'!\’HJ PLT % l()n\' NO 326-1 Ol' 2009

(On appeal. fronm “the Judpment. of (e '  . 3 E
NW.EP (now KUK Service ‘Tribunal, o , e
- dated 20.4, "’O()‘) p.msccl in /\])p(,dl No 1337 » o »i
gorzoOS) N mr::g!
. Coz P - v SN "
" IVIISS NLlSldL ) v - ) ‘ . _Pctitionel- - l%
g ’ chu': R SR '
- The, Govemmem ofN W P P lhlovah ChaefSec; etary, 4 .
Pcshawal and othe;s ' Respondents -
e fAFox 1hc Petllloncn ‘l _-,."I\'/Ix \\fnqal Ahmed %th /\SC . .
i . ~Mx Mir Adum Kh'm AOR -
- Forthe Res"j)d.l.'sde'nt's: ' Ml. Lnl Tnn Khnlml\, /\cIcH A G KPR \\’ll]‘l
PR o “‘ L M Jabbar Shah, D.C.O and
o .’DJ I‘lcla l\fmhamm'\d Dy. L,D O Hcalth -
~- Date O:f"Heal'i,n'gf S D\.cunbu 7010/
} TUDG\IE\I
* NASIR UL \'IULK. J Sl xcsponse to an. advemsemmt
o 'publlahcd m Lhc nmvspapc: on bclﬂ1 oﬂhu T\ucu tive Dlstm,t Olhcm '
"'Hc:uth b\vqu, 1nv1tmg 'lp Jhcat;ons for the vacant posts of'_Clia-rge. .
- :'.'\Mus\,s (BPS 14) on con(x'u.t bdsl\, in accordance‘with the Cohtract’, g
".Pohcy ”00 thc peullonc \\us one of @ numbu of olhcx applmants
E .\vho apphcd lox it 'Ihn, pumlonel alon" thh 77 othcls was. sclc:thd on
. "Lhc ee ommcnclahom o{ U\L su,lu,l:on bommucc cluly approvcd .and ;
;: i PR B . . o _95."’ '\ R : ) :
J S ) ."'ﬁ .Sljl.-‘rﬂf;?d .‘:_\" _l'luz Di.\‘.l‘:‘i\;l: C:J_(;‘n'd’irl;1liht1_Ol'l]ccr, Swabi ({lw C()mpnlc ,
MR PR T T P : , L ’
g ) ,:/,’;) / Do ,mﬂ,mny) .nul Wiy 'uppmnmi lw u[hu uulu dmd ()b 2005, [n the o A
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e "_[-',LIlCCL from the u,ommcncc,tm.m "of the -said Act, bc“

. C.P. No 37( r o/’ 700)

/\ct 1973 as’ '11ncndec§ by thc Civil Suvdms /\mcndmcnt Act 2005

For (he SC\l\C o(‘ lacmw iiu same s n.pioduu,cl as under:-

: “A puson though bdccled f01 1ppomtmcnt in the

1)I‘Cbbllbbd m'\nnm lo a suvncc or post on or aftel thc 1“'

chy of Tul 2001 1l 1hc connncnccmcm of the said

but '1pponmm,nl “on uonh\?\cl b‘mx shall,. wnh: ‘

“(icumul to h.wu hucn .\mmmtul on o regutar h asis. /\11 :

. '.,such puson\. .md 1h«. persons .lppmnlu\ on m,ul.u basis
W suvmu 01 pn\l uy 1!1\.‘13“.\«.;117&,(\ manuer .\Hu ”1L..‘

R wmmu\u,mu\l ol lha, said. Act shall for all Inlu]l\ and

.pl"npnw\ lu. l..l\’il \uv.mi u,\upl oy the pmlmw ”[:-lf
le\hH)ll m L,: \lully Hm,h i Civil seryant sh.xll in licu 0( :
pmwm .md rml\lll\' h-. entitled wn,u\u. such amount .-
o ummhuu.d hy hin. mw\nds the COﬂlllbLlLOly Plowdcnt
Fund, nlonw wuh the mmx ibutions made by, g,ovu nmcnl.

o his accounl in-he vnd in the plescubcd mannet,’

' IL w1H bc scen LhaL lhu nbovc mowsnon has been made C\picssly for

thosc govemment cmployccs cmploycd on contl'\CL basis, provided,

.-theu selectxon was made aﬁel the 1 July 2001 wnd in- th€ plCSCHde

- 111annex Thxs plowsmn was mcmpomte" 0 gnnt the st'xtus of cwﬂ

" "SCl\’dnkS to thosa, umployccs n Lhe service of Plovmmal or the Local

'Govemmcnt wppomtcd on conu'\ct basjs undet polxcy ot the

'Govunment 1o make appomLmenls on contract only It is not disputed

lnt thc pctmoncx s ’IPPOanﬂan W"\S on contract basxs and that she was

"

' .i‘appomted ai’teL lhe l*l July '700 bcfm the 'xmundmmtl The only 1ssug
Lh'\t Was d(,b'\Lcd bcloxe us was wthhCL lhc petmoner was Sel"ect@'.d'.ln.
thu, P;lvnbllbbd mannua /\wmdmg, to the Sewlce 'lnbunal the
bed n‘mgncx ) was: s«,lw‘twn throuﬂ “the Pubhc ‘Semcc'

n(_rmmmssxon '1 his is dmpulcd hy klm lu um,d counscl for the pctmonel, )

e




C.P.No. 326-P of 2009 co e o %
, R : ,/

/preme".,ourr oﬂPaAnmn I~

’z‘pﬂ" Aylll ot

~ - r

1t of genexal up- gx adauon of the post of Charge NTe the pcutioncx
was up- gmclcd flom BPS 4 o BPS 16. By the othcc order 15\u«.d by
thc \/Icclzcal Supcnntcx‘idcnt D|stm.LIIcaqu’ntcx Hosptt’xl Swabii, with
xcfewnce Lo thc !ct101 cI'\Lcd ’30 6 2008, issucd by the DncctOl Gb.H.Clﬂ[.

leallh Sc,xvnccs N W, l P (,slm\vm the chUonu alon;:, Wth lO othu

' . \ .

Numcs‘ wcrc rchcvul imm (lms services, /\['.un\l the ter mm.\lmn ul hc .

HRGIES '.H_u psmmm' Ilh(l .\mu.xi hefore \hu l'mvmcml \mvu

lnbunal The: appwl \*v/db dl\l’m‘mbd by Lh«. unp‘u;_,md ]ud&,mum lelbd
’ o~ . > '

20. 4 2009}“011 Lhc g:lound let lh(.« l)cuuonm was a. comnct cmploy
'md tlmt she hnd ot bcmg cmphoycd n the plesm ibed manner, that is.

thxough thc Pubhc Se1v1ce Comnnsswn

1

2 s lhe case C'\mc, up for hmnng on 79 l"’ ’)010 and notices .

,

kY

were 1ssued to the 1espondcnts in vxcw of the followmg submxssxons
: .

madc by the le’u ned counsel 101 the pctxtloncx -

- s, aHC”Cd Lhdl lhc pcmlonm lnvmg bccn wppomtcd
;ﬁon 14'7 ’003 in 151’5 L4 and wb:.uquumly up ;:,L.uk,d o ‘
f‘_'.‘BPS 6 on’ li 1’7007 lhmq,h on “contract basxs, had. -
' .lnml lL]J\Il‘lll/.L‘(i s Clvil Servant on lhc h.u\ls OF ("wtl "
- Scwanls (Ammdimnl) Act, 2005 plomulgatcd on.
23. 7. 2005 whm.by section 19 of the le Sewants'
‘ Ac,L was amundud That, having bu,omn, 1c;,u}<n (,1\'11
bcw.ml shc coukl nol have been LLliCVCd/ime\/bd on

'30 6 ’700 llu. pnml\ duuv\. \.m‘mdm\mon Nohw o

fhémoot qucsuon m Llus mae

scxv1ccs bLOOd kcgulmm,d undm Su,uon 9('7) of thc Cm Suv*mls

is, tlelefon,, ,whethex the petxtxonel 's;

. Lhc 1cspondcm~, hc 15qucd for a dwte to be ﬁxed by thc'_' o ﬁ

e
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el e m;

CP.No. 526-p /2009
who' s,Labm‘ittc‘c'I;lh.u Lhn, poat lo Which
a Di'stlfgctiCactl Post and

competcnt authouty who W

as. cm powcncd to

Hk.ll(,b H~IS wzm (he

3 ICﬂCCled n- Lhe peutwnm $ lctlel of

t .

i 'Icamcd counscl 1clcued to Lhc N W.F.

Busmc.ss 2001 Ml _,JJ Jan Khallal\

e

'Gcnelal xeienccl to leLt01 cl'llc.d _706”008 T)
.:-Hca Lh Suwccs NW r" i
oy _>.suwc<..s were Lumumlccf

) ppom[c.d umlu Lh(, Annu - I)u.va,lnpnu,nl P

1€ pCtmOl)el was appomted was ;

acconc[mg to thc Rules lhen m f‘omc

Dx\ m,t Cooldm mon UIln.u

pms-mncu whuL.oI liu,

and iouh the xmnd [h.u

RO

('hc '
make apj Jomlmcnts Y

vhtch s also

s

appomtment In tlus context the -
N

P. DlolllCt Govcx nment Rulcs ofvl

Ic.‘um,cl /\dclmoml Aclvou(c

y llm Dnectox Gencral

pumonu 8

the pu:tlonc Wil

u);,mmmt, .Sn,hn,mt, and was .
- \ . R .

tc.!u.vcci hom hCI SCLVIC(.,‘» upon conmlulon ot

Iqow'c'vex

g4 -

’pumonu s poaL aL Lhu iL,!\.V

l".lCtLCI d’Lted _70 6. 2008 15 mlsplaccd N

wi ‘_75 10 ’7003 1ssued b)’ the };xecu

,-mvumg ap Jllmtlons f01 the post
'0822005 shtes 1hat the posts
. _-pulilonu b unploymunl wuu o be cegulated in
texms of e‘ advextxsemmt ‘and” the

a whlch lhc pummnu Wab appomtcd

U‘f oan/.J\/(/ll "‘}" /’ .

»

p1oduced a nouﬁcat:on dated 15.1.2002 c

30 The 1c11ancc oi thc l\dclmonal Advoc

f.i:;Development Pxogxamme Schcme The texms and .c

C adve1 usement and the appomtmem order cleally shows that tl

the said schu’nc I-lg,

ategori mng, the

ant Lime as a DIS[IICL Cadre Post,

ate Geiieral o'n the .

either thc adver txsement datec!
ch le[llCt Ofﬁcei Healtl Swabl
,. hor the appomlment 01d01 clatcd

in qucstlon \VC[G undm the /\nnuaf

ondxtlons of tl

.1c<,01dancc thh LIu, %E

appom’cment oxdex The

1€ post to

wis ot Dlstuct Cadle flus is now
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OTFICI“ ORDTR

i COC No. 2334/2011

CDIRE ( l()RAI I .
GENERAL HEALTH SERVICES|
I{HYBDR PAKHTUNI{IIWA PESHAWAR

Ped

AV

N P

All” "¢ommunicalions
addressed o, the Dircclor General
Heallh Services Peshawar and not

shouled

to any official by name.

-
s

J

E-Mail Addeéss: mp_ﬁg}luﬁym&&m
OII'CO thl 091- 9210209

Exchangell 091- 9210107 9210196
Faxll 7 091-8210230

I Pmsuancc of Pcslnwal Ihph (“mni Peshawar order d; alul ?0/11/ OII

in (,O(, Ng.

10‘) 0! 2010 in Wut 1’le<m No 1

11 G()/” 008,

the

lollowmg Mdlc. Nmscs whosc scxvxccs lmvm, ahcady bccn 1egul'mzcd . hght of

: _|udulmnl ol lmhwn II:[,h Coutl l’b\ll\\’.ll dd[h([ lfl/()l/70

0 and Super lm (Joult ol

alust"m Judwmcnt cIatcd 15/03/0211,}11](101 sub Section-2 of Section 19 of Khyber.
"PaJ\lmml\hwa C1v11 Scwant Act 1973 (as amended vide Act IX of 2005) -vide this
Dm.cloxatc olfcc order bcaung Fndst No 22241-47/E-I1 dated 06/09/2010 and

'colum 05 bclow is hcxcby treated as pcnod on (luty -

"No 1102 12/L II dalud 10-01.2012 are hcrc,by allowco back benefits w.e. £ 23/07/2005

Subscqucnt Yy Lllc pcuod mcnUoncd against their names in colum 04 to.

To

C :..12

“ DIRECTOR GLNLRAL HEAL TII
SI“R\/I(‘ES KPI\ PE )ITAW/\R ‘

S. No Names Phce . of|From
. i . . o xos(m"_“‘ _ . . :
+ 01 I Raj"Mohaminad -S/0- DHQLl Daggar | 01.07.2008 13.09.2_01‘0 .
sl Amir Akbar Khan Bunner. - X S
- 02 | Mubhammad Imran S/Oa- DUOMW Do | 01.07.2008 IH.(J_‘)Z',’.()IU
' 0 :_\fllh/lllll L : Famner .
03 | Fazal Raziq ! S/O = DIIQIIDagg‘u 01.07.2008 13. 09 2010
. .| Hazrat Said | Buniner -
04 | Sher Dali Khan S/O . | DHQH Daggar | 01.07.2008 13. 09 2010
1 | UmarDad © Bunner
1705 { Zamir Khan - §/0 DHQH Daggar - | 01.07.2008 13.09.2,010
: Samar Khan Bunncr R
06 | Abdul Jalil S/O Amir . DHQIT Daggal 01.07.2008 . 13.09-701 0
| Maehamimad Khan Bunngr-. L L
v i 500 FDIQEH ])lgg;ll' 01.07.2008 . 1)09 7010
L Mohammud Rasool Khan: | Bunnér ~ '
. 08 | MulaDad S/0 DHQH Dagg'u 01.07.2008 13. 09 2010
Y | Noor Said . | Bunuer ‘ -
09 | Umer Farooq - S/0 DHOQT Daggar 1.01.07.2008 1.‘4.09.;2,0:10
o Ghulam Ahmad 3 'Uunnu o : . L L
10. [ Irshadullah - S/0° . V= DHQH Dagpar | 01.07.2008 - 13.00.2010
o Hhsanullah ~l$unnu : . . X
I ‘_Mcraj'Khun' "SI0 DIIQU de:,;:,dl 01.07.2008 13.09.2‘0! 0
Amreen Khan' Bunner R
‘Sahib Zaman - S/O . DHQI-Daggar |.01.07.2008 13.09:2010
Noor Wahid i ‘| Bunner - ‘ o
13 | Anwar Zaib S/0 DHQH Daggar | 01.07.2008 13.09.3010
- Amroz Khan . Bunml L
. )([/-

e h e s WD e TS A b———
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‘ The Secretary, fﬁ’ﬁ’; ' O W R
o Govt. of Khyber Pa]dltunkhwa ‘\O»"."\)}' U}?\WG%
Health Department Civil Se01 etariat, gc' \X :

- Peshawar. - - . o Sl

S_ubjéc@: Departmental Replesentatlon for regularlzatlon of

L4

- 'Respected Sir,

the services of the appellant w.e.f. 14.02.2005 till .
21.10.2008 on the basis of equality and equal'm
protection of law.in the light of -the Judgmen# ,
rendered by ‘the august Peshawar I;Ilcrh Court,

' Peshawar in Writ petition No,1662/2007, 1166/2008 & -

1160/2008 decided on 14.01. 2010 and upheld by the
august Supreme Court of Pakistan vide C P.170-P to .

172-P & 668-P of 2010

T have the honour to submit the departmental Representatioh for

- your favourable consideration on the followmg facts and grounds

That in the year 2003 the Executive District Ofﬁcer Health,
District Swabi, floated an advertisement through Press, inviting -

. applications for Charge Nurses. Appellant being qualified in

terms of advertisement applied for the same and after going
through selection process, the Departmental Selection
Committee recommended her and finally she was appointed as
Charge Nurse (BPS-14) by Executive District Officer (Health),
Swabi on the approval of the DCO vide order dated 14.02.2005..

It will not be out of context to mention that vide letter dated

15.01.2002 issued by the Govt. all the Provincial Cadre Posts in
BPS-15 & below of the Health Department were converted into
Dlstrlct Cadres.

That in pursuance of the order ibid, appellant assumed the

* charge of her duties at DHQ Hospital Swabi, thereafter .
appellant started performing her duties to the entire satisfaction -

of high-ups. Moreover, Respondents also maintained her
Service Book wherein necessary entries were also entered from
time to time and she was also allowed all the facilities and

privileges as admissible to other regular employees.

That in the year 2002 the Government.had introduced a
Contract Policy and hence all the appointment thereafter were
made under the same Policy similarly the appellant was also -
appointed under the same “Contract Policy and it was




2

.

. specifically mentioned in the'. appointment order that the L
" appointments of appellant would be govemed,_%undef the same
" Contratt Policy. It will :not be out of context'to mention that . ‘
. neither in the agivfeftisen_ient nor in the appointment :,(')rdcr there. -
~ is mention of the fact that the post against which appellant was

appointment was a project post. -

)

That in the year 2005 t'f'l"e-fGovt; decided to grant regularization

" to 4ll those employees who were appointed under the Contract
. Policy of 2002 and iri this respect the Provincial Assembly
~ - - passed an Act i.e. the NWFP Civil Servants (Amendment) Act,
- 2005 (hereinafter -referred to as Act-IX of 2005) whereby
~ Section-19 of the. NWFP Civil Servants- Act, 1973 was
. substituted and accordingly all those employees who were
* appointed in the prescribed manner on or after the 1 July, 2001

- till the commencement of the Act were declared to be regular
civil servants for all intents and purposes except the Pension & -
- Gratuity and copy of the letter dated 10.08.2005 issued by the
Govt. Thus under the Act all the employees selected and

appointed on Contract basis stood automatically regularized by
operation of law. .

~ That since the date of her appointment, appellant had regullarly_
performed her services to the entire satisfaction .of her

superiors, however, later on, the appellant was told that her
appointment was under the ADP Scheme and that appellant
should appear before the Public’ Service Commission for the
post. In.the meanwhile the posts were advertised by the Public
Service Commission and thus appellant was compelled to apply
for the same and after undergoing the selection process, she was
recommended and appointed as Charge Nurse vide order dated

- 21.10.2008 and immediately on termination of the services of

the appellant, she assumed the charge of the same post.

That in identical case under similar circumstances, the Male/
Female Nurses of District Dir Lower and Malakand who were
also terminated under the same ground of Project employment
and who were similarly appointed the way back in the 2003 &
2004 alongwith the appellant approached the august Peshawar
High Court, Peshawar in Writ pefition No.l 662/2007,

1166/2008 & 116072008 which were allowed vide Judgment

dated 14.01.2010 on the strength of similar other Judgment in
Writ petition No.475/2006 titled “Miss Shagufta Sayed...Vs...

The Govt. of NWFP and others” decided on 11.07.2007 and
the same was subsequently upheld by the august Supreme Court
of Pakistan vide C.P.170-P to 172-P & 668-P of 2010 decided

Y

on15.03.2011.




: '7,..'r1';-"."_::‘-jThat accordmgly all the terrnmated Male/Female Nurses were '{ .

. W

"/, not only reinstated 1nto service but also declared. regular
.‘.employees under the Act IX of 2005 and. they were also,
. allowed back: benefits by the Department. As' the case of-
'appellant was identical in nature, therefore, she is also entitled -
N 'to the same rellef under the rule of. con51stency and equahty h

8. : -vThat appellant was unaware of the Judgments aforesald and just

~"now she came to know about the same. As the case of appellant™
~is identical on all fours with that of other employees. of the:
~Depa1“cment working in similar manner who were granted relief
by the august Peshawar High *Court, Peshawar therefore,
appellant is also-entitled to the same relief under the principle
. of consisténcy. and equality as laid down in thé casé of
- “Hameed Akhtar Niazi...Vs.. The Secretary, Establzshment :
Dtvtszon, Govt. of Pakistan and others reported in 1996 SCMR
1185 and Tara Chand and others...Vs...Karachi Water and
Sewerage Board, Karachi and o.th.ers reported in 2005
'SCMR 499 and another Judgment reported in 2009 SCMR 1.

‘It is, therefore, ‘requested that on acceptance': of this

;dep'artrnental Representation, the services of the appellant may
' graciously be regularized w.e.f. 14.02.2005 till 21.10.2008 in the light
of the Judgments delivered by the. august Peshawar ngh Court

. Peshawar cited above with all back benefits.

Yours faithfully

Maryam Bibi, /l O\YBJ
Charge Nurse, DHQ Hospital,
~ Swabi.

Dated: - ~./03/2014
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{/ EEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

t

APPEAL NO. 1002/2014

Miss. Marryam Bibi D/O Fazal Rehman Charge Nurse DHQ Hospital Swabi.
R/O Village Tano Tehsil Lahor Distt. Swabi............cccoernnnnnnn.... (Appellant)

*

VERSUS

1. The Secretary, Govt: of Khyber Pakhtunkhwa, Health Department, Peshawar °
2. The Director General Health Services Khyber Pakhtunkhwa, Peshawar
3. The District Health Officer, District Swabi '

................................................................................ Respondents)

WRITTEN STATEMENT ON BEHALF OF THE RESPONDENTS PRELIMINARY
: OBJECTIONS .
Respectfully Sheweth:

1. That the appellant has no cause of action/ locus stand. '
2. That the appellant has deliberately concealed the material facts from this
Honorable Tribunal, hence liable to be dismissed. :

3. That the appellant has not come to this tribunal with clean hands. ,

4. That the appellant has files the instant appeal just to pressurize the
respondents. :

5. That the appellant has not filed the instant appeal on malafide motives..

6. That the instant petition is against the prevailing Law and Rules.

7. That the appeal is not maintainable in the present form and also in the present

circumstances of the issue.
8. That the appeal is time barred.

9. That this honorable tribunal has got no jurisdiction to entertain this appeal.
FACTS:

1. Correct, to the extent that on recommendation of the District Selection
Committee Miss. Amina Naz Charge Nurse was appointed as Charge Nurse
BPS-14 on contract basis for three years vide EDO Health office letter No.827-
S9/EDO Health Swabi dated.14.02.2005. She submitted her arrival report on
18.02.2005. The list of the para is incorrect. '

2. Correct. She assumed the charge and necessary entries done /maintained in
her Service Book. .
3. Correct to the extent that her appointment was made under contract policy

2002 under ADP Scheme w.e.f. 14.02.2005 for three years specially mentioned
in the appointment order, but there was no mention of ADP Scheme in the
advertisement. Moreover she received her salaries from ADP Scheme and not
from regular budget. ,

4, Incorrect, she was appointed under ADP Scheme for three years and on the
expiry of her tenure she was relieved on the directives of Director General
Health Services KPK Peshawar vide letter No.19383/E-II dated.30.06.2008 by
Medical Superintendent DHQ Hospital Swabi vide letter No.1723-40 /G-CH
dated 30-06-2008.

In the response of an the appeal of applicant Director General Health Services
clarified that under civil servant act 2005, employees appointed against the
post created under ADP Scheme cannot be adjusted on regular post, vide letter
No. 23743-50/E-II dated 07/05/2008. :

S. It is correct that on the expiry of her tenure she was relieved from services.
Meanwhile she appeared in Public Service Commission which recommended
her for the post of Charge Nurse (BPS-16), due to which she was appointed on
the same post by DGHS vide letter No0.30913-992/E.II Dated 21/10/2008. She
took the charge on 24.10.2008.

6. Incorrect, as after completing of her three years contract service on 30.06.2008
on the recommendation of the Public Service Commission she was again
appointed on the post of Charge Nurse (BPS-16) by Health Department on
21.10.2008. However, case of the appellant is different from those mentioned is

»
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s ' 21.10.2008. However, case of the appellant is different from those mentioned is
that some who approached the Honorable Peshawar High Court were
reinstated. !

7. Correct to the extent that only those petitioners who took the matter to the
Honorable Court were given relief but she was not,included in the appellants

OBJ ECTION TO GROUNDS: ' !

~ A. Incorrect. As 1¢t she was appointed by District Selection Committee on contract
basis on the post of Charge Nurse (BPS-14) for a period of three years under
ADP Scheme and after the expiry of her contract period she was relieved by
DGHS according to the rules. She took benefits of contract policy at that time.
After the recommendation of Public Service Commission she was appomted on
the post of Charge Nurse (BPS-16) by Health Department and since then she is
receiving benefits of regular service employee. Thus no violation of cons'atutlon
of Islamic Republic of Pakistan 1973 has been done. '

B. Incorrect. According to various Judgments of Supreme Court each case:is to be
decided on its own merits has the case of appellant 1s totally d1fferent from
those mentioned in this Para’s.

C. Incorrect. No discrimination has been committed by the respondent and the
appellant was dealt according to the law. ' '

D. As she was appointed under ADP Scheme for three years therefore, she was not

- regularized and was relieved according to the rules '

E. Asin Para D. o : ;

F. The respondents also seek formation of this Honorable Tribunal to adder
further grounds during arguments.

SECRETARY to GOVT; OF
KHYBER PAKHTUNKHWA .
HEALTH DEPARTMENT PESHAWAR _ |

DIRECTOR GENE. ALTH SERVICES
KHYBER PAKHTUNKHWA PESHAWAR
&
f/.@“ |
i
s -
/ ]

DISTRICT HEALTH OFFICER
SWABI




" BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

i Service Appeal No._1002 /2014

Mst. Maryam Bibi........cccoooiiiiiniii . Appellant

The Govt. and others...............cooiiiiviiiiiiiiie e Respondents

- REJOINDER ON BEHALF OF APPELLANT IN RESPONSE TO REPLY FILED
BY RESPONDENTS.

Respectfuily Sheweth,
Preliminary Objections:

Preliminary objections raised by answering respondents are erroneous and frivolous. The
appellant has got cause of action and for that matter locus standi to file the instant appeal.
The Tribunal has got jurisdiction in the matter. The estoppel has no relevance in the
instant issue and moreover, the appellant has approached the Hon'ble Tribunal with a
_ bonafide claim. All the necessary parties have been arrayed as Respondents The appeal

_is in its correct form and shape and also within time.
Facts:
1&2. Paras-1 & 2 of the appeal have been admitted as correct needing no rejoinder.

3. Reply to Para-3 of the appeal is incorrect hence denied. The posts were advertised
regularly and so was the appointment order of the appellant where there was no
mention of the project or for that matter ADP. The appointment was under the

contract policy of 2002 which gdt regularized subsequently in 2005.

4. Reply to Para-4 of the appeal is incorrect hence denied. The appointment of the
appellant was regular against a sanctioned post and even if it was an ADP, the
same was suBséquentIy converted to regular side. Moreover, the appointment of
the appellant was made on regular basis. The letter dated 07.05.2008 was not
according to law hence not considered by the High Court as well as by this

Tribunal.
5. Para-5 of the appeal being édmitted needs no rej oinder.
6.  Reply to Para-6 -of the appeal is also incorrect hence denied. The case of the

appellant is 1dent1cal with the case of writ petitloners in the cited case. Moreover,
WAt dated 03.12.2015 in Service

this Hon'ble Trlbunal also passed a Judg




*"

. . Appeals No.1815/2011; No. 1325/2013, No.1905/2010 and No.1907/2010. filed
by the colleagues of the appellant wherein the cases were remanded to the

Department to examine the case under the law on touchstone of the Judgments

passed by the Hon'ble Supreme Court of Pakistan.

7. Reply to Paxa-7 of the appeal is misconceived. Under the law all the similarly
placed are entitled to the relief whether they litigated or not.”

Grounds:

; - A. - Reply to GrouridQA of the appeal is incorrect hence denied. The appellant was not
treated according to law. The contract employees were subsequently regularized
| but the appellant was ignored.
’ B. Reply to Ground-B of the appeal is misconceived. The case of appellant is
] A - identical with the case already decided by the Peshawar High Court, Peshawar
‘ upheld by the Supreme Court of Pakistan.
’ C&D. Replies to Grounds-C&D of the appeal are incorrect hence denied.
E. Ground-E of the appeal is not replied hence admitted.
. F. Reply to Ground-F of the appeal needs no rejoinder.
It is, therefore, humbly prayed that the reply of answering Respondents may

graciously be rejected and the appeal as prayed for may graciously be accepted with

costs.

Through

A‘ vosate, Peshawar

Dated: (8 § note

' Verification

' Verified as per instructions of my client, that the contents of this rejoinder are true and
correct to the best of my knowledge and belief and nothing has been concealed from this
Hon’ble Tribunal. ‘




