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Counsel for the appellant and Addl. AG for the 

respondents present. Arguments heard and record perused.

08.1.20178

This appeal is accepted as per our detailed judgment of 

f - today in connected service appeal No. 1001/2014 entitled “Mst. 

Samina Begum Vs. The Secretary, Government of Khyber 

. Pakhtunkhwa Health Department, Peshawar ahd two others”. 

Parties are left to bear their own costs. File be consigned to the 

record room.
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ANNOUNCED
08.01.2018
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Clerk to counsel for the appellant and, Adll: AG for 

respondents present. Clerk to counsel for the appellant seeks f 

adjournment. Adjourned. To come up for arguments on 02.11.20T7- 

before D.B. :

24.08.2017

a''-/
^ \ ir

Hr
(Ahmad Hassan) 

Member
(Gul Zeb Khan) 

Member
,/■

■;:

lA'

Counsel for the appellant and. TCabeerullah Khattak, 

Addl. AG for the respondents present. Counsel for the 

appellant seeks adjournment. To come up for arguments on 

03.01.2018 before the D.B.

02.10.2017

t ’\

//"

Counsel for the appellant present. Mr. Muhammad Jan, 

DDA for respondents present. Counsel for the appellant stated 

before the court that similar nature of appeals have been fixed 

before D.B on 08.01.2018, therefore the same may also be clubbed 

with the said appeal. Request accepted. To come up for arguments 

on 08.01.2018 before D.B alongwith connected appeals.

03.01.2018

. 7

(M.Amin Khan Kundi) 
Member (J)

(Ahmad Hassan) 
Member(E)
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I Agcnl to Counsel for Ihc appellant and Mr. Yar Clul, Senior 
Clerk alongvvilh Mr. Usman Ghani. Sr.CiP for respondents 

present. Agcnl to counsel for the appellant requested for 
adjournment! Adjourned for arguments to 

before D.B.

).08.2016
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Clerk' to counsel for the appellant and Mr. 

Ziauilah, GP for respondents present. Clerk to counsel for 

the appellant^ .requested for adjournment. Request 

accepted. To come up for arguments on 3 " S V-7 ^

20.12.2016 ; ’’ H
TH
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03.05.2017 Agent to counsel for the appellant and Mr. Muhainmad

Adcel iiiitt, Additional: AG for the respoiulenis present. Agent

Uj counsel for the appellant his slated that senior counsel was%
busy before, the > swat cam[) court and requested for 

adjourntheiU. Requi'st accepted, 'lb come up for final hearing 

on 24.00.2017 before D.B.
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14.07.2015 Agent of counsel for the appellant and AddI: A.G for respondents 

present. Requested for adjournment. To come up for written 

reply/comments on 1.9.2015 before S.B. . 5
1

Ch^man

01.09.2015 Agent of counsel for the appellant and Mr. Yar Gul, Senior Clerk ]' 

for respondent No.2 alongwith Assistant A.G for all respondents 

present. Written reply not submitted. Requested for further 

adjournment. Last opportunity granted. To come 

reply/comments on 23.11.2015 before S.B.

up for written
!
■k

\ #■

Chjnrman

.i

;
f

Agent of counsel for the appellant and Mr. Yar Gul, Senior 

Clerk alongwith AddI: A.G for respondents present: Written reply 

submitted by respondents No. 1 and 2. The Leariied^Addl: AG relies 

on the same on behalf of respondent No. 3. The appeal is assigned 

to D.B for rejoinder and final hearing for 12.4.2016.

23.11.2015
r
[
[-

f

i
■ ■ Chairman

j.
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C||3U

mi
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12.04.2016 Clerk to counsel for the appellant and AddI: AG for 

respondents present. Clerk to counsel for the appellant requested 

for adjournment. To come up. for rejoinder and arguments on

li

1.ij
Is

15.08.2016:
. V

A
Member Memberm Vsi
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i-\ ■w\m - '-'i

*2: o.



f ' ■
i. Counsel for the appellant present, and requested for 

adjournment. Request accepted. To come up for preliminary

20.02.2015

hearing on 26.03.2015.
' >

Member

Counsel for the appellant present. Learned counsel for the 

appellant argued that in respect of identical issue appeal No. 

571/2013 has already bep admitted to regular hearing which is fixed 

for 16.04.2015.

? • • 26.03.2015

A

® .
<1>

11 .
ir. -I''
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In view of the above, this appeal is also admitted to regular 

hearing. Subject to deposit of security and process fee within 10 

days, notices be issued to the respondents for written 

reply/comments for 16.04.2015 before S.B to be heard alongwith the 

afore-stated appeal.

Chairman

Agent of counsel for the appellant and AddI: A.G for respondents 

present. Requested for adjournment. To come up for written 

reply/comments on 1^.^2015 before S.B.

16.04.2015

Ch®/man
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Clerk of counsel for Ihc appellant presenf. Si ice the

is adjoulned lo 26.01.2015
10.11.2014

I

j Tribunal is incomplete, therefore, case is
1

ffor preliminary hearing. I
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\*»
Counsel for the appellant present and slated,that; kin ilar

' ^ C
of appeals titled Rehmal Pas and others in service appeals 

No. 571 to 577 have already been admitted and pending before

the learned bench-11, therefore the samejniay al|o bc'admi ,ed
!' 1 ' i

clubbed with the said appeal. The above mentioned !ser 

appeals may be requisition. lo 

hearing on 09.02.2015.

t ) 1 26.01.2015
i;

nature

1

and I

3
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I
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up for farther preliminarycome
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1 forCounsel for the appellant present, and requested 

, adjournment. Request accepted, 'fo come uj for preliminary 

hearing on 20.02.2015.

:> • 09.02.2015
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The appeal of Mst. Saeeda Naz Charge Nurse received today i.e. on 08.07.2014 is incomplete 

on the following scores which is returned, to the counsel for the appellant for completion and 

resubmission within 15 days.\

1- Copy of appointment order of the appellant as Charge Nurse mentioned ,In para-5 of the 
memo of appeal is not attached with the appeal which may be placed on it, . .

> - 2- ;Annexure-F of the appeal is illegible which may be replaced by legible/better-dhe. ;
3- -'-Annexures of the appeal may be attested.

JS.J,No.

72014.Dt.

SERVICE TRIBUN 
KHYBER PAKHTUNKHWA 

PESHAWAR.

z'*V

Mr. Khaled Rehman Adv. Pesh.

I



^^(KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. j^iP^ /2014

-;”^,aeeda Naz The Govt, and others

Versus
/ Appellant Respondents

I I Memo of Service Appeal
/_ Advertisement
/ First appointment letter 

j District Cadre Policy______

1-7
A 0-8

14.02.2005 B 0-9
/ I 0-10

tf-fZ.
15.01.2002 C

/. Regularization Act, 2005 D
V Circular letter________

2"^ appointment order 

Judgment of the Hon'ble 
Peshawar High Court, 
Peshawar

10.08.2005 Ei).

i'7. 31.05.2008 F

/68. 14.01.2010 G

Judgment of the august 
Supreme Court of Pakistan 

10. Departmental Representation

24. 339. 15.03.2011 H

I
11. Wakalat Nama

ji
lant

Through

Kha an\
dvotafe^eshawar

n Mansion 
Khyber Bazar, Peshawar 
Off: Tel: 091-2592458 
Cell # 0345-9337312

3-0r

2^/ 9/Dated: /2014

j
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. /2014

w-

Mst. Saeeda Naz,
Charge Nurse, DHQ Hospital, Swabi Appellant

Versus

1. The Secretary,
Govt, of Khyber Pakhtunkhwa 
Health Department, Civil Secretariat. 
Peshawar.

The Director General,
Health Service, Khyber Pakhtunkhwa, 
Peshawar.

2.

3. The District Health Officer, 
District Swabi Respondents

SERVICE APPEAL UNDER SECTION 4 OF THE 

KHYBER PAKHTUNKHWA SERVICE TRIBUNALS 

ACT, 1974 FOR REGULARIZATION OF THE 

SERVICES OF THE APPELLANT W.E.F. 

14.02.2005 TILL 31.05.2008 ON THE BASIS OF 

EQUALITY AND EQUAL PROTECTION OF LAW 

IN THE LIGHT OF THE JUDGMENT RENDERED 

BY THE AUGUST PESHAWAR HIGH COURT, 

PESHAWAR IN W.P. NO.1662/2007, 1166/2008 & 

1160/2008 DECIDED ON 14.01.2010 AND UPHELD 

BY THE AUGUST SUPREME COURT OF 

PAKISTAN VIDE C.P. NO.170-P TO 172-P & 668-P 

OF 2010 FOR WHICH APPELLANT PREFERRED 

DEPARTMENTAL REPRESENTATION TO 

RESPONDENT NO.I BUT THE SAME WAS NOT



2

k
DISPOSED OF WITHIN THE STATUTORY 

PERIOD OF 90 DAYS.

PRAYER:

On acceptance of the instant appeal, appropriate 

directions be issued to the Respondents to regularize the 

services of appellant w.e.f 14.02.2005 till 31.05.2008 in 

the light of judgment rendered by the Hon'ble Peshawar 

High Court, Peshawar with all back benefits on the basis 

of rule of consistency and equality before law.

RespectRilly Sheweth,

Facts giving rise to the present appeal are as under:-

That in the year 2003 an advertisement (Annex:- 

A) was floated through Press, inviting applications 

for Charge Nurses. Appellant being qualified in 

terms of advertisement applied for the same and 

after going through selection process, the 

Departmental Selection Committee recommended 

her and finally she was appointed as Charge Nurse 

(BPS-14) by the then Executive District Officer 

(Health), Swabi on the approval of the then DCO 

vide order dated 14.02.2005 (Annex:-B). It will 

not be out of context to mention here that vide 

letter dated 15.01.2002 (Annext-C) issued by the 

Govt, all the Provincial Cadre Posts in BPS-15 & 

below of the Health Department were converted 

into District Cadres.

1.

^ .

That in pursuance of the order ibid, appellant 

assumed the charge of her duties at DHQ Hospital 

Swabi, thereafter appellant started performing her

2.

a
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duties to the entire satisfaction of high-ups. 

Moreover, Respondents also maintained her 

Service Book wherein necessary entries were also 

entered from time to time and she was also 

allowed all the facilities and privileges as 

admissible to other regular employees.

3. That in the year 2002 the Government had 

introduced a Contract Policy and hence all the 

appointments thereafter were made under the same 

Policy similarly the appellant was also appointed 

under the same Contract Policy and it was 

specifically mentioned in the appointment order 

that the appointment of appellant would be 

governed under the same Contract Policy. It will 

not be out of context to mention that neither in the 

advertisement nor in the appointment order there is 

mention of the fact that the post against which 

appellant was appointment was a project post.

That in the year 2005 the Govt, decided to grant 

regularization to all those employees who were 

appointed under the Contract Policy of 2002 and in 

this respect the Provincial Assembly passed an Act 

i.e. the NWFP Civil Servants (Amendment) Act, 

2005 (Annex:-D) whereby Section-19 of the 

NWFP Civil Servants Act, 1973 was substituted 

and accordingly all those employees who were 

appointed in the prescribed marmer on or after the 

July, 2001 till the commencement of the Act 

were declared to be regular civil servants for all 

intents and purposes except for the purpose of 

Pension & Gratuity and copy of the letter dated

4.

A
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10.08.2005 {Annex>^) issued by the Govt. Thus 

under the Act ibid, all the employees selected and 

appointed on Contract basis stood automatically 

regularized by operation of law.

5. That since the date of her appointment, appellant 

had regularly performed her services to the entire 

satisfaction of her superiors, however, later on, the 

appellant was told that her appointment was under 

the ADP Scheme and that appellant should appear 

before the Public Service Commission for the post. 

In the meanwhile the posts were advertised by the 

Public Service Commission and thus appellant was 

compelled to apply for the same and after 

undergoing the selection process, she was 

recommended and appointed as Charge Nurse vide 

order dated 31.05.2008 {Annex\-¥) and continued 

her service at the same post without termination.

That in identical case under similar circumstances, 

the Male/ Female Nurses of District Dir Lower and 

Malakand who were also terminated under the 

same ground of Project employment and who were 

similarly appointed the way back in the 2003 & 

2004, approached the august Peshawar High Court, 

Peshawar in W,P. NoA662/2007, 1166/2008 & 

1160/2008 which were allowed vide Judgment 

dated 14.01.2010 {Annex:-G) on the strength of 

similar other Judgment in Writ petition 

No.475/2006 titled ^*Miss Shagufta Saye(I,,,Vs.,, 

The Govt of NWFP and others” decided on 

11,07.2007 and the same was subsequently upheld 

by the august Supreme Court of Pakistan vide

6.
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C.P.170-P to 172-P & 668-P of 2010 decided on 

15.03.2011 {Annex\-W),

7. That accordingly all the terminated Male/Female 

Nurses were not only reinstated into service but 

also declared regular employees under the Act IX 

of 2005 and they were also allowed back benefits 

by the Department. As the case of appellant was 

identical in nature, therefore, when the appellant 

came to know about the decision, she also 

preferred Departmental Representation {Annex',-!) 

to Respondent No.l but the same was not disposed 

of within the statutory period, hence this service 

appeal inter-alia on the following grounds:

Grounds:
A. That Respondents have not treated appellant in 

accordance with law, rules and policy on subject 

and acted in violation of Article 4 of the 

Constitution of Islamic Republic of Pakistan, 1973 

and unlawfully refused to regularize the services of 

the appellant, which is unjust, unfair and hence not 

sustainable in the eye of law.

B. That appellant was unaware of the Judgments 

aforesaid and just now she came to know about the 

same. As the case of appellant is identical on all 

fours with that of other employees of the 

Department working in similar manner who were 

granted relief by the august Peshawar High Court, 

Peshawar therefore, appellant is also entitled to the 

same relief under the principle of consistency and
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V equality as laid down in the case of ''Hameed 

Akhtar NiazL.. Vs...The Secretary, Establishment 

Division, Govt, of Pakistan and others reported in 

1996 SCMR 1185 and Tara Chand and 

others... Vs...Karachi Water and Sewerage 

Board, Karachi and others” reported in 2005 

SCMR 499 and another Judgment reported in 

2009 SCMR 1.

C. That the appellant has bdeii discriminated because 

similarly placed employees serving in identical 

circumstances have been regularized with all back 

benefits whereas the appellant has been refused the 

. same benefit which is violative of Article 4 & 25 

of the Constitution of the Islamic Republic of 

Pakistan, 1973.

That appellant was appointed on Contract basis 

under the Contract Policy of 2002 and stood 

regularized by the operation of law ^d therefore, 

she was entitled for regularization of her previous 

service on the analogy of other colleagues 

similarly regularized.

D.

That appellant all along during her previous 

service has been treated as a regular employee, she 

has been extended all the facilities of a regular 

employee and furthermore, her contract period was 

not further extended after the promulgation of the 

Act-IX of 2005 which by itself reflects that the 

services of appellant were regular and not of any 

project.

E.
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F. That appellant would like to offer some other 

grounds during the course of arguments.

It is, therefore, humbly prayed that the instant 

appeal may graciously be accepted as prayed for above.

Any other relief as deemed appropriate in the 

circumstances of case not specifically asked for, may also 

be granted to appellant.

Through

hawar.aDated: / 07/2014
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:!i^'va'iSi!
, ^ ....„ :^-0:i’!iTci!: cy Tini: :r:x:!!:c»TiVB'T)!!;:!'i^K:T oiracEit HEALTn KWAiyf

...................................................

■ ■ ■-■'■ ■ '■'^iv,',; I','^1 i.-'* . - ■■ , ■ . v
C'onseqiit'nt upon ihe 'reconimendntion of selecdon conimiltee in its meeting

Iield 011,25-11-Z004 luitl ,tluIy.appi';ovod luid xigucd by Uio District Coordiiiaiion 
' OtTicer Svv!ihi(r.'onipftI«nt AiilhoVjty) vide'ltiy lottor'No. 247/1 ?yn(’0 (HonUh)

. ^; ■ dateil 08/02/2005, .the followiiig iu*e hereby appointed as Cliaigc Nurses (DI';j-i4, 
■ .Rs.'3100-240-10300) phis usual allowances as'udmissible under the contract 

■ policy 2002 :•• .

t ' '

I

V i .'y ■:• •\ r,
: ■

r*
r

f

iV • . ■

i.- Vpiainida Gill D/0;Gula6 KhJui;(Moh;." Slianfcha Khel Swabi.) . ^ 
...--Naveed'Said D/O^inerSiiitilMusinn^^^^ Giiai-i

■ ‘ (3.' ^Fo?ia Snhrah P/O Muhamniad'Sdlu:nb'(Mohi-KaraniKliel Swabi).
-Ilainidup/p.Ziu*KJuiil:yili^pulbai‘Swabi).'.
?.inlsluin'Ara.'n/ONiniatiilUih-( Vill:-KalabatSwabi).- ,

.ujfu-pabiaD/C r'azal lycliiiiajj C Vijl;- K;u*fial ShcrKilli r>vvabi.)
' ..\‘yamia! l.)/0 Jaber'KJiaii‘{'yilli"i Manbri Baia-Swabi). 
\^\qilaN;izD/aHaiuiJShaii,i^oR^^ :

' ■ ^/'Guizara Begum D'/0;Siirdai";'^aii i Vill;- .Sheildi.Dheri Swabi). ‘
■■, '- io. ■ Sajnina D/OShamas.Fdii\n'(>/i!l:.V<ihor-S\ya

. ‘li. . , ..IrshudBibi D/p.Ghiiiiiuiullijj.fj(Vill;.Tprdher Swabi).
Yasnieen D/O ShRritrKhnhy’jYil: .Maneri Vnyan SwahiV,.

■ 13! P/Alnuuee D/O Zaniiii ( Kabul Distl; Swat).
-14.' . Shalieeii D/O Ziu'diil ( Vill: AsoUiSiianfSwabi'l.

Muiyani Bibi D/p Fazli Reluium (Vill; Taiio Tehsil: Lulior Swabi). 
Pui'vcen l,)/U Muhanuiuid'Sludi'l Did'i.ihali Ruacl Disil; Mardaii).

. •r •»

:4.
■:5.

r .i.

j

I

12.

15.•
16.'

■ . 17.;' . SadaqatD/OMaliabat.iaiaii (:yill: Shewn Swabi).
■ ■ 18.' ■ Nigiiat Bibi D/O Bakiil Nawiiz^; Vil; Kohi Barrnol Disli: Miu^diui).

,,.l 0. - ■ DilHara 0/0 Sardar Wali.( Yill: Sheikh Dheri Syvabi). ; • .
,■■■ ;-20! ■ ^ -N/izish Begum D/O pilawai-^ShaJi (.Vil: Ziiu;at kul<a Saliib Disil; Noshelu a)-. 

■L''V21.'■' ■Shidieen D/(YHn23’atHikC^b: Topr Khei Sw'abi). " '
;. ''SaecdaNa2ii/d’^nirBaiia.||r(yiil>MarghuzSwabi). 

;ShtdieejiNavv'!izIV0’Am,ir,Nawii2(DisU; Bannui..
!'24. Sai'iat Jehan D/O Muhainmad'ipamer (Vill; Dagai Swabi). ‘

/ ': ■ Initiaz Gul,D/0 Miiliaiiiinad Shall (Eidgaii Road Disit: Mai'dim)- ■. ^ ■
■ :.‘26. .'^/^Anjuman Begiim D/ojAbdur.wadpoU (-Vill: Gumbat Tehsil Timergm'a Dir).

: ';^27. Vl4usratiGimip/pi44wi’-!^iui[(Vil^
;’*'2H. 1 vBibi A.inina.D^'iA-'oinul Haq /iVill: Aladand Botkida).

■ f*-"' ■ Your appointment vyill be subjectlp Uie tqllowintt terms mid conditioiis:- 
Tlial your appoinUneVit is pii'ri;, y on coniract basis foi- a period of tJu-ee yem's . 
and your services are. liable tq.be lenii'inated at aiiv time wilhoul any notice or

'■ reasoiii: being assigned. . ' .’ V 
That you lu'c dechu ed medicidly fit for Government Service.
'Hik post'is nnn.trniisfcrnb|R)'|;j; ,

•' r!
•I

I
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U ViilUNMliiN-1'Ui‘NSV i‘r, ,. •;
'^7 ‘'^(>r^KSTAin,IiiH[VlENT & ADMN.DEPAUTMKNT. ■ ’■ .
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I • (lUCCULATJON WING) .

1 Vc3\ii\\vixv, tlio 15''‘Jnnuai7.?'^n)2

• t •

*;I

} “• I
:/w-\h Da-cj ? 'I

P*'
••/

, ;/
.■ !.

• 1 :NOTIFICATIQJ^ I ’.t

The Govenjor. NWl'P la plcua- .^^lo ccm.» . N'- •. '•<■ !i' ■' \'d■ ■ No.SOR.II(13<SiAD)l{20)/yK.V.[II. _
' ■'' Provincial Cadre Post, in BS-15 and bclowol'thc Provincial Health Deparl.ncnt into the rj

Ihi: fijllowinii Icrnis and condilions:-' ' .

i
. I

OisU'ict Cadre:! Nvld) inmicdliilc crfccl on 4 .

?

I •

thf I^islricu v/ill be made on domicile niKl acniorily •• PcrmajH'iU iransfer »o
I

•»

over-now will bo posicil icmporarily to the adjacent disliiels till ^ ; 
in.thc District of their dornicilc.

V

• I
I . • b) I

s:n
junior most 
such time vacancy occurs

* V'
1

J- . .

All such cini>K>yeos of the above status weirking in FATA but belonoing to 
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■ederali^ ;i‘ ^ovincial Assembly of the North-We^ii-RmniJr Drr^. ^ .u '-. passed by the
■ by the Governor of North-West Frontier Provinrp nn February, 1990, and assented to
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3 of» -
ind

as an1
d under :
missiai I Preamble.-WHEREAS it is expedient to

to 85 Employees on Contract Basis (Reguiarizatio 
the purposes hereinafter appearing;

amend the North-West Frontier Province 
n of Services) Act, 1989 (N.W.F.P Act No. VIII of 1989), for

anding! i 
frvan^ 
n any I 
'onti»M 
ill tl)eM 
barf

It is hereby enacted as follows:- i:

1.Frontier Prince {X'ronrn^ A^t
(2) It shall come into force with effect from 13th November,1989.

.?
-ms C . r? Substitution of Section 4 of NWFP Act No. VIII of 138Q

:.A
^ 3nyM^ ^ to have been so substituted:- 
'intedi "

:H.)—In the North-West 
n of Services) Act,1989 (N.W.F.P Act No 
new

I1
section and shall always be deemed

jtV'; ,
B

Hiiei 4.

applicable to the post, verified by the administrative Secreta^o^ ' '

enforce, any i\n

IfI

hglfw
ithW' ni.Hr''Mm. concerned.

ill.'0T.

Nl
I
:h
tl?

=s~;~=ss~==™
,cJSr«?TS£T “r'"“ “■ “ -v«

North-West Frontier Province

‘fitbeflK: !
i| I

f-u
L!!

if'?

I
r

Civil Servants (Amendment) Act, 2005
(N.W.F.P. Act No. IX of 2005)

rI' j.fK:-

'S
i

?r

flip ttAn Act further to-amend the North-West Frontier Province Civil Servants Act, 1973
[Gazette of N.W.F.P., Extraordinary, Page No. 202-203, 23rd July, 2005] 'l;

If
fAm»nH North-West Frontier Province Civil Servants^V^ft nn fh Provincial Assembly of North-West Frontier
Su^v 20(vf i? hirlh the Governor of the North-West Frontier Province on

T Lnce ^ °f ‘^te North-West Fr“t^ itE: is:?

Iff
>£?.• '

t
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;Preamble.—WHEREAS it is expedient further to amend the North-West Frontier Province 
^ Civil Servant Act, 1973 (N.W.F.P. Act No. XVIII of 1973), for the purpose hereinafter appearing;‘■I-V

%
■

.It is hereby enacted as follows:-

Short title and commencement.—(1) This Act may be called the North-West ^
Frontier Province Civil Servants (Amendment) Act, 2005.

It shall come into force at once.

if I
[’ir

i
y\

' ; 1.li'U

(2)C'

Amendment of section 19 of N.W.H.P. Act No. XVIII of 1973. In the
Province Civil Servants Act, 1973 (N.W.F.P. Act No. XVIII of 1973), for section 19,2.

North-West Frontier 
the following.shall be substituted, namely:

19 Pension and gratuity.—(1) On retirement from service, a civil servant appointed 
on regular basis in the prescribed manner before the commencement of the North-West Froiitier 
Province Civil. Servants (Amendment) Act, 2005 (hereinafter referred to as the ^
entitled to received such pension or gratuity as are admissible to him under the West Pakistan Civil

i i
\ 'ti-

*ii:8

li? .1 Service Pension Rules:' i i
Provided that in the event of the death of such a civil servant, whether before or after 

his family shall be entitled to receive such pension, or gratuity or both, as admissible underretirement, 
the said, rules.•nI

itS
IS ■1 (21 A person though selected for appointment in the prescribed manner to a service or 

post on or after the 1st day, of July, 2001, till the commencernent
appointed oT; reguiarSsS sS p‘e^"sorardThTpTrso°ns a^nted on regular basis to ^ =emce

keu^of pension and gratuity, be entitled to receive such amount contributed by him towards the 
Contributory Provident Fund, along with the contributions made by Government to his account in the

said fund, in the prescribed manner:

ill

r '

-1?
.•'•a■t'l

Vi Provided that in the event of death of such a civil servant, whether before or after ret^ernent 
receive the said amount, if it has already not been received by such

Ti'' Ifill ' his family shall be entitled, to 
deceased civil servant.

X: iif

11; No pension to a civil servant, who is otherwise entitled to it, shall be admissible to 
removed from service for reasons of discipline, but Government may sanrtion

; not exceeding ,two-third of the pension or gratuity 
' ' : on the date of such

i (3)
him, if he is dismissed ,or 

dismissal or removal. . . . .

li'-

h .
•?

I
"■'ff ^ of such dismissal or■ . Provided that a civil servant referred to in sub-section (2), in case nn

exc\S'“hr; l^eZent contributions '

i!i?: in his account.•m ■tt: , (4) . If the determination of the amount of pension or gravity, ° ®
servant is delayed beyond one month of the date of his retirement or death, he or ^
case may be shall be paid provisionally such anticipatoiy pension or gratuity as may be determine 

prescribL authority, according to the length of service of the civil servant which^qua^^hed for 
oension^or gratuity; and any over payment on such provisional payment shall be adjusted against the 
^ gratuity finally determined as payable to such civil servant or his family.

1

■tel ilWi!r 1'

P.1.{ 1
B

VtaL:' amount of pension or
•?
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//3 ^■No of.:

JUDGEMENT

_^.r3z.:r:.3£Z£'...Oafo oC iK'.ariny.
3

Resnoticicnt/.T f/'. ■ D-O V

Apivullnnl/.v
/

\

■ II

••
A.RD UL AZi:g A^I7iV:P. J./. '.Pijriiua'/v; i:o ajj

6'
u

advertisement appearing In Dally "Aaj'' 

Peshawar dated 25.^3.2004. tlie pctitionois iVai 

MnhanTniad and ' 12 other-:^ tjein/^ cii/iii)!.!" 

applied lor the post of Nurs-ss and aflor due 

process: of test and Intendew. , they v/e>T: 

appointed as . Male . Nurses (BPS-14] vide 

orders.dated TG.0.2004, issued by Distiict Co-

\

(
I

f

i!

;
I

ordination Officer, Buner (respondent No.2,).:.■■

J!'.
v/fiM on '.'i' 11 M’m -I < liU .1';riwMr np[j{vlnirvu-‘nl.

III ■ inl.l'iaiiy, for a vMi'ildcl of Hirer. one.
> i ■ I ''i ' ■ • :
to! automatic termination. Mowever, in case

■ i : b ■ ■ . !■ j I ■
the Job is required to be co.atinued, a fresh

■ - j ^ ; i!i: - ' '

c^'^ntract w us to 1 e executed.
■ ^ i .

Later on the case i-\ tne petitioners-

was ' considered for regularization ■ ol- their

I 0

iiii ■; /
I

I

■:!
t

; ) . p> «
1 . :1 ^ ►

ii*

- sei*vice .and ultimately DCO Buner vide , his

t 19.04.2007order , dated fpursu ani U;

♦

:
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•A

\ of NWFPGovernment E& A Department
i ;

Circular letter , No.SO-VI/E&AD/1-13/2005i

dated 10.8.2003,. regularized the sei-vlces of 

the petitioners with effect from 17.8.2004.
(;

3. It thatappears

correspondence took place behveen the official ' . j 

respondents and a stand was taken that tlie 

petitioners have been apj^ointed against a 

scheme “Improvement, and Standardisation of

• some \

,1

I

I

DHQ Hospital, Daggar. Buncr” and It was

proposed 'that . the petitioners be acl)uslc;cl 

against the newly approved posts.

'Notwithstanding the factA^'i^t the 

petitioners were regular einployees of the 

department, - respondent No.3
' ' i •

General (MeuRh) NWFP. Pesliawar, vide Ills

7.7.2003 dlrcf.ted that ■ the

1

i;
4.-

i.e. Director •

letter dated
, : i ■

employees appointed th.e post created

under ApP ..scheme stand, automatically

■ terminated: on corripletlon of the scheme and

on receipt .of this letter Medical Supdt: DHQ

. Hosjpital, Buner i.e. respondent No.p treated 
■ '1. / !■' 

this’ as a termination letter of the petitioners

f(

!
? :

• I «

1
N

!
and. accordingly he endorsed the same to the

• ■ ■ I

petitioners.' for' 

compliance.

their information and t

■

(
1

►t
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V- " ■'m \' This forced the . pctuicners to. 

approach this court through this, writ petition 

and as ah interim relief the following relief was 

prayed for .

"Gi'aclously, the respondents may be 
restrained, from filling (he vacancies till 
final disposal of the writ petition."

The widt petition v/'as taken up for

hearing' on 30.7.2008. and .while ordering

clubbing of the same with W.P,No. 1662/2007, ■

status quo was ordered to be maintained.

[ In their comments, respondents 1
i ■ • . ' . ■ ; i ’

. and 2 have taken the plea that the jpetltloners,
'1. /' ■’ ; ‘

had been appointed under Uie AlJP Scheme

posts and since the D.G. Health Services had 

directed termination of sei-vlces of ■ those 

appointed against the said posts, therefore 

petitioners were endorsee the said directions 

for Information and compliance'.

While the petitioners were still 

working as contract emplo^^ees. when the 

Government of NWFP through NWFP, Civil 

Servants (Amendment) Act, 2005 (IX ol 2005) 

substituted the original section 19 of the said 

Act by the fo i >wing new section:-

5r-' 4

i

I
l

i

6.
I

! II;
\

■:

i

.1 ■I 1
I

I

7. i <
■.

I

•I'I
I

i ■

; . I :

I

I.

8.
. \

r

■;

r On________gratuity.-! 11
.. retirement ■from service, a civil sen/ant,

appointed on ' regular basis in
before

and1 , “19. Pension:

:
the.

.-t the .
North-3&st.

prescribed ; manner 

commencement: • • :1- •' :of the
. V

• ?• i
^ it.»
t \

•I
t ’r • •
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4“

t IV

•Civil Sei'vanls 
2005 ■ (hereinafter

Frontier ProvinceF (Amendment) Act 
referred to as. the said Act), shall be 
entitled to receive 'such pension

admlssll-jle to him under

p^' ■

or
gratuity as are 
the West Pakistan Civil Sei-vice Pension
Rulesi

I

Provided that In the event of death 
of such a civil seivant, v/hether before or 
after retirement, his lamily shall be 
entitled to receive such pension, 
gratuity, or both as admissilDle under the
said rules.

or

(2) A person though selected for 
appointment in the prescribed manner to 
a service or post on or after the 1st day of 
July, 2001. till the commencement of the 
said'.Act, but appointed on contract 

shall,': with effect from . the.

■!

V

: I

(

; basis,
; commencement ■ of the said Act, 
i deemed to have ' been appointed on 

regular basis. All such persoijis and the 
persons appointed on regular'basis to a 
service or post in the prescribed mannel- 
after! the commencement of the said Act 
shall, for all Intents and purposes be civil 
servant except for the purpose of pension 
or gratuity. Such a civil servant shall, in 
lieu of pension and gratuity, be entitled 

receive such amount contributed by 
him toward^^ the Ccintributoiy Pi evident 
Fund, alonglwth the contributions made 
by Government to his account in the .said 
Fund, in the prescribed manner.

.•
be

j t

;

:• I

to

Provided that in the event of death 
of such a civil sei-vanl. whether before or 
after*! retirement, his. lamily shall be. 
entitled to receive the said amount, if it 
has. already not been received by such 
deceased civil servant.

No pension to a civil servani, 
otherwise entitled to it, shall be 

if he is ..dismissed or

. (3) 
who .is
admissible l.o h 

■ removed from service for reasons ol
discipline, bi Government may sanction- 
compassion..; fe aHov/ance to such civil
seivants, not exceeding two-l:blrd of ilio 

pension or gratuity- wl'dch would have 

admissible to him had he hren

I

been
t



' iV
/

invalided from sei-vlce on the date of 
such dismissal or remo\'al.

.r
9JyProvided that a civil servant

, referred to in sub-section (2).. In case of 
i such , dismissal or removal, may, in 
I addition to his own contrlbutlions to the 
' Contributoiy Provident l"und’ be allowed, 

on account of such compassionate, 
allowance, a sum no( exccecllnf^ two- 
third of Government contributions in his

• I
I••

i 1;. ;
account.

(4) If the determination of the 
amount of pension Or gratuity admissible 
to a, civil servant Is delayed beyond one 
month of the date of his retirement or 
death, he or his family, as the case may 
be,, shall be paid provisionally such 
anticlpatoiy pension or gratuity as may 
be determined by the prescribed
authority, aceording to the length of 
service of the . civil seivant which 
qualified for pension or gratuity and 
over payment on . such provisional 

' payment shall be adjusted against the 
amount of pension or gratuity finally 

■ determined as payable to such civil 
seivant or his family."

. • !i

'I

i:

\

Petitioners’ case it. tlial; on no j.^olnl 

of time the official respondents treated (Inwri 

as employees of a project or under the ADf* 

Scheme; that the posts v/c:rc advertised on

contract basis and so were (liey aiDpointed on
i ' .

' ■ ■ V.' ' '

contract and then vide order dated 19.4,2007

9.

. I

>

regularized with effect from .17.08,2004 and 

were since then holding regular ■ T)n.st.s and 

treated as such; that even if the .said orders

::

I

taken‘out of consideration, then with' theare

Civil vScrvaiils■p'omulgatlon of N.W.IfP
(Amendment) Act, 2005 (Act IX ot 2005) tliey

I

! J '

1
' e

v' W* • •*.



jA

like other employees of other departments of

N.W.F.P.

!|
•‘V '

V.

Government ofI the Provincial
Ir

automatically became regular employees ■ and 

that the. subsequent actions of the
'.1 I

■I'
li •;■

I
respondents and ultimate termination of the

act based on malalkle,
1

petitioners was an m

Without lawful authority and Jurisdiction.

There Is ho denial .cvf the fact that
N

10. •
;

petitioners are appointees after the target date 

of 1st July, 2001 on contract basis and were in

amendment

V
1

theactive sei'vice when

aforestated was brought in the relevant law.

In somewhat similar circumstances '
i

11.
I

has vide Judgment datedthis Court

writ petition ,11/7/2007 passed in 

No.1731/2006 titled "Ms.Shagufta Sycd and

three others Vs. Government of N.W.F.P. and 

three others" exhaustively dealt with this

The said

• I ;

i
■■i

I; Issued writs, 

been consistent ly follbwed and

proposition and . 1
I •

I ..1
' I judgment has

there Is no reason to deviate from the same.
i ' .
Consequently, this W.P. No.1160 ol

I

i. !•

; i 12

allowed, the impugned actions and

declared to be

2008 is

orders of tb.e respondentsj are 

without lawful authority and jurisdiction.

be regular 

their respective ■ posts both ■

declared toPetitioners are ;i
I

employees on I-

,’1

m

.■
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i -

the orders Issued by competent yunder

authority and In terms of sub-section 2 ol

:

6

section 19 ofN.W.F.P. Civil Seivants Act, 1973
■V ■

amended vide Act IX of 2005).I (as it was 

Parties to bear their own costs

Dt. 14.1.2010.

o>c< /

7^.
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-• ■ / •'•■ IN-/rT-i 15• sy,1/Rj::Ml;: c:c)urr^P-Qf PAKrsan j '- 
■ ■ ' ■ (AppcIIou; vli;-i.-wdiction): ■ 1

!l ..• / • /
i

i■:

!
■?

■I, .

' ■■■ "^^cscnt: ■ , /: '• !;;
MR.-'JUSTiCir N^SIR-UL-MULlcI^ „

.MR/JUS'IUCE'AMIRvHANl.MUsirM '

/

‘ij•/ i \ '\
I

. V ,'

. 'r •

: - g.^Vn^ petition- NOs.'.170-P TO 172-P AND'6 6 8-P OF 'sOlO
I'.’n aijpccvl fri^nv I he {/T I’f.rj-.hawar 1 licH Co\irL rlcited 1 '1.0^ ?C)'l f)
passed• in W.P:;. . No.ll C>O/0a. 10t.'.'/07. U 06 ori 20.00. und f dn'tc.I 

. -2'.Q5.2010 pnqsccl in W.P.No.l.SOO oi'-JOlO) . ••/v:';-'-!
■

Government bf 'NWRR [now. KPI\) V '.A'l
.Uirougly Secretary Mcali.ii oilVci's ■ (ih’ali'caseyj'r .

.^Petitioners .■
■ VERSUS,

*;

;
i;;
,i
i ;• -vV'pV.'’-- ! •

i
! ;

; •
,• .f.: 'ir ■• I •

IiI'. ■» ;; !•
:.;'Raj Mahammad,& otlicrs, 

Jnaya'tul Haq'tk others . 
rou^iia'.Khan .

■■[in CP 170-P/IO]
■■ '(in CP 171:P',&.J,-72-tV lb)h ,

. ! ■ .

.

•!
;■ (in -CP 668‘-P/10) 

. ..'..Respondents'
!' • T":rV;. •I

I

For the Petitioners 

Pol;'the.Respondents;' . Mr.. Cstv Khan. ASC.

. Mr. .tal Jan Kliattak,'AAG/KPK.', ' I

•V;/ I:
, ■

il

Date of Wearing: ■ , • 15.03.2011

-.'judgment .-k
.. ^

f

•••.NASIR-UL-IVIULK. The Government of Khybf.’i’ ■ 

Pnkhtunkhwa'-'has .called; into cjnestion the-judgment .oT Posh; 

MigJyQoui‘t,.'Pesha\^au■ tlatL'cI .14.01 .'20'!0 whereby the Writ IT'iul'.
. • ’ l*'4 ^ y

J.-

tnv'ar
•:

1

.;

the respondents'.were allowed and the prder dated 07.07.200S. whirh ■.’ , 

resulted'in• th'eir ’reni()va!'iV(jn-i .service'bn 'the ground .t'hai- all :i]iosi*.

i

I..r r
......... I\

I;
einpioyces who-]iacl ljt;en appoinCed under the ADP Scheme 'siontj ■ - 

'automaticaHyJ terminated - oh' completion of 'the project/scheme.
•s .

[ .Whatevermay be the von.'^eriueuecs of clTice order dated I n;(M/..lonb.

J.'vt-.cannot.- alTect-'-the ■ Respondents, whose .-services .were' _regula'ri/.cd 

without reference ' to anv pi'oiee.t' or schemei This Court .Jn iMiSS
--O '‘ ... ...7vc:"/r/'r(7r • - ' ■ • . • '-

~f Ir PfiL'/cMaSRAT u...Tf-f!.C COVr.RNMICNr OF mvrP- AND OTHERS. ( CIVIL
in'Trh:".;' ' ' ’ • •
. -rr.-tvw-- 
•dv;:.--vv/

/

• •)
1

i

1

srED

■ 1.

lUmtlON-. NO'; '3.2:6-p;'0.F' 2009 )'.■■ ch-ddei'l oir'3.1.12.20 I 0 li.-ul in'

I/
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l^^rsimilar circumstances set-aside tci'iniiia.Lion of an-employee of "A
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■MK. Jll.STICE.NANIU.lir,-Mui K

. ■ WTic:r;'rARiQ pakviT

\1, ,

C.IVIU IMTriTlON |\0. 326-P OF-2009
■ ' K?w ol’ (he

'V‘, I o ' Tribunal,
clalcd-20,^1,201)9. i^assccl in Aj)jDcal No. 1337 s 

, Of2008) iJJ/ s

>
t

* V
\.I

1

• Miss NusratI \
m Petitioner

;
> ■

, VersusI •r.d
The,;Govemment ofN.W.F.P

., "Peshawar and others 

. For the Petitioner

P. through Chief Secretary■I- »
RespondentsI

1. ', - • ,,Mr; Wiqar Ahmed Seth, ASC' . ' ',
■ Mr. Mir Adam Khan, AOR ■ . '

Mr. La! .Tan Kliattak, Addl.'A-, .Q. K.P K
■ MiLJabbar Shah, D.C.O and . ' ' '
Dr; Fida Muhammad,,Dy. H.D.'O. Health.

SI'','December, 2,010^"^

Fi
I; ■■■-

It; •■ ■.

<0

For the Respondents;
. 'with

(

3l
'-LiAtL'-■ 'L , ■ ■ -Date of Hearing:a-

{'\

■JUDGMENT.
■ '1 V

••• .■■V.. -;G u' - V '.

u.■•■•■■•■•; vT >• '
• Tfhhnr'-u;:;:: ;■

NASIR-Ur.-MTir.if .1.1A

In 1 espouse to an. advertisement 

a behn!! of the Hxeciitive District Officerpublished in 'the he.vvsptiper 

‘ 1 ’

Health,;' Swabi, inviting applications

FAAd'uiuh.
;■ b; r'uvv. ■ :
r. ■.,■■, .vNAMAn'-,,.;.,-

............. i. ■

VN.-.

:
• ■

I

for the vacant posts of Charge 

Ntirscs (BP.S-I4.) on contract basis, in accordance'with the Contract '

I

'U.

/:
} i;

■Policy. 2002, the petitioner . was oiie of a number of other applicants 

.who app^licd i:br it. Theq^etftioner, along with 27 others 

the. .recoinmendations of tlie selection

i■; ■ ••

■i

I

>was selected on . 

committee, duly approved .and '

Ripned lay tlm Qisirict Coorchnalion Oriiccr, S^vabi (the co;u,5ctc„i 

''''''NiTpfTiicd' b.v ui'lkc.order dated'08.2.200ti. In the

I'U'Si

)
i
:

i

r
>]

i.-
I
j

A

/':
• i ; /•

T •
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. C.P.No/326-P'of2009
■ .//.'

Act, 1973 as amcnclecl by the Civil Servants Amendment Act, 2005. 

the sake af iheility, ihcAamc is reproduced as under:- v. For

“A' person though selected for appointment in the 

'■ . nrcsci'ibed manncr -to a service or post on or aftei the 1 .
day of. .luly,' 2001, till the co,mmcncement of the said

on e•nl1ll^^ct basis, shall,, with ,
I

Act, but appointment 

, effect from the commencement ot the -said Act, be 

■ deemed to have been appointed on a rcgvitar basis, All ■
regtilar basis •

-it-

. such persons-and die persons appointed
lo a scrvicc pr post in'the4ircscribed manner alter the , .

aid.Act shall, for all intcnt.s and

\•on

y commcncenieiU ol'the
he civil servant, exeepl

s;
foi- the ■ purpose, of-V

jUll'pOSOS

■; pcnwoivor'liraUiily.'Suoh aCivil sai-yanl shall, in lieu ol'
he entitled uvreceive such amount

I

'i;
f'pcnsioiv and .I’.vatuil^y 

' conu-ibutcd.'by hinv towards, the Contributory krovidenl ■.

l-uncl, along Nvith the coiUribuiions made by government 
to his account iivihc said, in the prescribed manner.”

, ,* .i .

that the. above, provision has been made expressly foi

contract basis, provided
•. It will be seen

■ W

those,'government;:employees employed

made after the V' July, 2001' and hvth^prescribed

>on

them selection was.

manner;.This-'proYisioivvvas incorporated to grant the-status of civil

ice of Provincial or the Local

t p .

I

t

. ■sefvahts, to ithose'employees-m. the-service

Government appointed . on ■ contract 

'Government to make appointments 

that the petitioner’s appointment 

ppolnted. after fhe
■. ' V ' h ■■■■ ■

that-was'debated.befo're-'us.'was

' basis under policy of the 

contract only. It Is not disputed 

contract basis and that she was

on
.lA'-.';

I

u-;ih5-..
\-T.V

Nvas on
,.1

July, 2001 before the amendment;'The only issue
• a

i,.

whether the petitioner was selected'.in 

the Service Tribunal, • the,ibhA'i; .i' rs. According to'• ••the '.prescribed, manners

■'selection ; through the Public Service 

arned counsellor the petitioner, ^

dbedmanner was' pr^

fad:.. b:

disputed by .the Ic/.sGommisslon, This is

■ 1 '...N
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C.P.No. 326~P of 2009
L y 1M

././
(■:

■ •• light of.general up-gradation ofthe post of Charge Nurse, the petitioner.

. ■ was up-graded from BPS-14 to. BPS-16. By the office order jssucd by ,
§M i;

IIP f:
. IK■ the MedicalSupcrinteilcient, District Headquarter Hospital, Swabi, with 

. rcrerence to the letter dated 30.6.2008. issued by the Dlrcctor,.Generar, 

Health Services,"n.W.I'.P. Peshawai;, the petitioner along with 10.other 

relieved'iVoin their service;;. Aghiivst the termination ol'her

i! before the Pi-ovincial Service

Nurses' were
I ■'

i serviec.s, .the • pel.ili.oner. IVIed appe

Tribunal; 'fhe appeal was dismissed by tile imii'liii^d judgment dated

a contract’employee

1

I

; 'M 20.4-.2009^on the ground that the -petitioner was 

'and .that she had not be'ins employed in the prescribed manner, that' is

through the Public Service Commission.^ , ,

y ddie case, came' up for hearing on 

issued to' the respondents-in view of the following submissions

1 I

.3
J
/ •

1 1

V

■29.I2.-2010 and notices .i

2'. I1 ;

1:
were

I;V
madeby'the learned counsel for the petitioner:-i ;

; I

;
“It. is. alleged llhn the petitioner having Been appointed 

BPS-14 and subsequently up graded to

it

I

.•on.l4,2.200-5dn I

- BP'shb on Ihl.2007, ihoui>h-on conirticl ba^s, IkkI.
the ba.sis of,Civil'

; \

^iU^^d'".rt■,j.';ul;^ri;/ed as Civil Servant on 
'Sei-yants '(Aniencimcm) Act,, 2005 ■ promulgated dn

I'\
;
1

;
23.7.2005, whcleby, se'ctioii 19 ■ of the Civil Servants 

amended. That, having, become regular Civil 

she could nol have been relieved/removed on

;
p Act was

. i , ■Servant
' :)6i6.2008.-'The poinls deserve consideration, Notice to

)
i ;■ rT-.';. A":' .

1

the' respondents be issued for a date to be fixed by the . j.
t.

1
'olTice.-''

in-this .case is, therefore, .whether the .petitioner s_ .. 

i-egulavized; under-Section 19(2) of the-Civil Servants

P' !:■ The,'m.oot question I-.

services stood
AT/TES'TED '

• •
4'P

Assktî fk-gistTar. 
preme^'^ouh o/Piikistan • .'Ci .

, I
•*;/' f •

1
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{

■ competent authority, who

.scalcy 11-15.
.was empowered to make 

was iho Oisu-ici Coordinaii
^ippointments in 

iLiun Olticciv vvliich, is also
. I'eflected in the petitioner’s letter of 

learned counsel referred 

BLis-iness,''-200 1.

appointment. In this context, the 

to'the N.W.P.P. District Gov
i

emment Rules of 

learned. Additional Advocate 

,^by the Director General

:

Mr.,-Lai Jan KhnUak
1

Genei-al/'refen-ed-to letter dated 30.6.200S i

1‘fcalth . Services N'W Pl^'- in n,,.
• •■‘ • -“•V puKSLiance whereof the pcti(ionei-’.s 

petitioner
appointed node,. the Annua,.OeveU.pn.eni ,>rogrt.,n,ne Schenre and

«; , .services wore tciminated,-and •too’k die stand that the wa.s-

N-vas
■

, relieved iTonv.hcr services: upon con,pleiion of the
said scheme, Mo,1,

however,, produced
< ■

P^Pboner’s posL at the relevant Lime

■La- .3,

a

a- notification dated 15.1.2002I-
categorizing the I

i

District Cadre Post.as a:

;■ are .reliance: of ltHe Additional Advocate General1
■-ii*

.1 on the .•'f

letter dated '3b..6'.20dS- i ,i;

IS:misplaced.' Neither the advertisement .dated 

District Officer Health,' SwAi, 

post, nor the appointment order 'dated

26.;.I0.2003 'issued by ' the'!Executive

inviting, applications' for the
.

' 0S,2,2005'Vstates-.that the: posts in question were under the'V

Annual

• The terms , and-cohditions : of the •.

:

y ; Development'Programme-Scheme• ; ,a

' . 1A: I

:■ .petitioner’s ci.'nplo)'ment 

■ . ' .terms, of:;-.: the.,, advertisement' 'and' the

Ito .be regulated iiv accordance with the. were
..‘•i

appointment order.' The‘
a'dYertisem.ent'and theVappointment order clearly shows

that the post to 

was of District Cadre. This'is now

I

vvhicli the petitioner was appointedA-

) •
estei;

isfrar ■ 
rcn^:<C<rfm of Pahioan ' 
/0^.P'ff-9y-''r ' . ' 'I

. r
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y

&
C.j'^.jVo. 326-P of2009r-,y ' 5/w

"J-
cojifirmed.by.the notification dated 

Additional Advocate General,

K
15.1. 2002 produced by dhe’learned

r- )
4..- The Senhce Tribu,»| |,e,[ si,,.. „pp.„,.„

0. selected by ,he PeWie Ses.iee Cbmn„.st„„, selee.ie,, 

the prescribed

Service Cdnlm ission Ordin.'incc,.

the' Commission 

' Commissioir recruitments 1

was
n

was notln

manner However, Sectio^] 7 of the N.W.F.P f. Public •'I

IP7y, which dcscilbcs Ihc runctions of . 

expressly, ■ excludes from the

i
; 1
i ■'

Mpurview of the
I ; i)

iiV'PBS-1 1^0 15 fex- the district cadre-posts.
;

y On ,the-other hand llule. 6(bj of the-N.WiF.P. District Government 

■ ixulcs of Business,'2001,

I'
)

i!
empowers the District Coordination Off! cer to 1

appoint ol llccr/oTliciahs in Dl’S-1 to -13I\S-1 5 ' 1 he order of appointment 

- -ipproviti of (he Oi.siricl

} I;
^ of the petitioner was, exprcs.sly. i.s,sued with the :i 

,C()oi:dhuilipn pmeer, Swahi. ■rhus; the pclitioner
rs appointed in,.ihcWi

jprcsci'ibcd < inannei- .undc.r (he hi.w prevail in- at Ihcdnic of her 

appointment.. The ■petitioner' ruKllls the
y ■ ■ ' '-o'-.

of the Civil s,ervants; Act, having'been selected ■

i
r

requirements of Section 19(2) 

iiid .appointed in'Llic . 

into error by holding that ■■ 

was ■ selection ihrotigh the 'Public ' Service

t

:■

, .‘prescribed mannerh The Tribunal 'had fnllcn'i 

• ;the, prescribed.'mannei

i’

r Mf
■ 1

;v-'
.. 5

.' Commission, f

f.fv ffXesS 5■ 5.-. ■ In view. of ■ .the above,, the

regularized'uhder Section l,9(2):oftheCivihServants Act as she d,mils '

all : tlie .conditions ..stipulLUed, therein.

petitioner’s services, .stood r* < :
\

'f/h'
ii V:

The petition is, therefore,

r , converted into, appeal and alJowed: The petitioner's'services shall be ' ■ 

'.deemed to'..have been ^regularized

y.
i

as civil .servant, under the^'said 

s^tory .provision, Consequently, the impugned judgment of the'

;■ ...
.1.rfXSSTED

1.

or- .
M j

rf: V.

•.-O': i-'V.
■ • ’V'. i;

i I
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Service Tribunal and the, order of the

petitioner s V>
leniovnl fj-oin service ■ 

i" ^-'-vice with all back

jkf -W'i
dated 30:6.2008

are set aside,-She i

«W5 >
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general health services

KI-IYBER PAKHTUNKHWA PESHAW
S All X^tiuiniccilionn

should bo 
addressed lo. [he Dircclor General 
Hcollh Services Peshawar and 
[o any olficial by narno.

JR
nol

C ‘

C-Moi) AeJOfoss:
Office Phit 

S' ExchnnoeW 
Fox II

OwfC^ijJMtfyOhoo.com 
001-0210200
001-0210107, 0210100 

001-0210230
\ ■

1OFINCEORD]?.!^

In Puisuancc of. Peshawar Plij-h Courl' Peshawar o.rcicr cialcci, 30/1 1/20 ! 1 
ill COC No. 109 (}I 2{)i() in WrilN’clidon No MfiO/POnH, (hein. COC No. 234/201 1

Ibllowiiig Male Nurses- whose services have ^already .been regularizecl' in . light of. -'i
judgiDenlor Peshwar Migh Court I'e.shw;ar dated 14/01/2010 and Supci-nie Court ol' 

, Pakistan'Judgment dated 15/03/02II, .under sub Seetion-2 of Section' lO^of Klryber 

. . ■P^ditunldwa . Civil :.Servant Act 1973 (as amended vide Act IX of 2005);. vide this 

Directorate office' order bearing Endst; ■.No .22241-47/E-n dated 06/Q9/20I0
^ No.l 102-12/E.ir dated iO-01.2012

and
are hereby allowed back benefits .w.e.f 23/07/2005

Subsequently the period mentioned against their names in colum 04 to
colum 05 below is Itereby treated as period on duty :

S.No Names-' ' Place.
Postiiig
X)HQH Daggar 
Bunner.

of From To

Raj^Mohammad SVO' 
Amir Akbar Khan
Muhnmmad Imran 8/0
Nll.'il) .
i’a^al Raziq.! S/0 ^
Hazrat Said '

"Sher Dali Khan S/0 
Umar Dad -•
Zamir Khan S/O,
Samar Khan ’
Abdul .lalil S/O Amir
Moh;inini;Kl

• I'/.iq : i/ ( )■
_______ lylolniminad Rasool Khan
... 08 . Mula Dad ' S/O 

Noor Said • .
Umer Farooq S/O 
Cluilain Ahmad 
Irshadullah S/O 
ihsaiiullali ■ '■ :'
Mcraj'Khan S/O
Amreen Khaih______
Sahib Zanian . S/O
Noor Wahid h_____
Anwar Zaib. S/O 
Amroz Khan :

•. 01
01.07.2008- 13.09.2010 . ; •

• 02 Dl 1(311 I )ag,j'.;ir 
I hiiiiici'

DHQH-Daggar 
Buhner • 
DHQ-H Daggar 
Bunner
DHQH Daggar 
Bunner

Of,07.2008 iO.O.'fhOK) .
. 03«/

01.07.2008 13.09.2010
•04

01.07.2008 13.09.2010
■'05

01.07,2008 13.09.2010
06 DHQH Daggar 01.07.2008 13.09.-2010

nunucr -
DliQli Dagg;,,' 
Bunner
DHQH Daggar 
Bunner
DHQH pagg.ar 
Bunner / 
DHQH'Daggar 

J^l'mmer' 
DHQlTDaggar
Bunner '_____
DHQH-Daggar 
Bunner - 
DHQH Daggai' 
Bunner -'

U1,(J/.2U0S 13.09.2010

01.07.2008 13.09.20.10
09

01.07.2008 13.09;2.0.10- .

10.
01.07,2008 : - 13.09.20:10

01.07.2008 13.09.2010 ■
12 r\.01.07.2008 13.09:2010
j 01,07.2008 13.09.2010

,Sd/-
■' DIRECTOR GENERAL HEALTH 

'■ .SERVICES KPK PESHAWAR
I

i
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c,■ No. /E-II /S' /. 5^/2012.Dated Posh. The
! V\ ;

Copy lorwardccl lo the :- ' i:
r a■ !. )

1. 10 Govt, of Khyber PcikiUuiil;hvv:i llcoilli DcpnrlniciU. Xliyb'or.
.1 aKhdiiikliwa.l^csahwar wiUi rclcrehcc lo (he icifbr No. SOMllI/3-5/201'’ •
(Riij Mohninmnd) doled 04/07/201'> • '

2. Add!:

I

i

■ No. IsSdl: SSToSu"'"
3. EDO (Health), Buncr. " : ■
4.. Medical Supdt: DHQ Hospilal Daggai. (BiinciO.

.5. DAO, Buner: ■■-'--v..... .■ .
6. DA-conccrncd, DGHS office Peshawar

•7. P/fdes. C ; .

:
:

' f

(
'

For-information and necessary action please.
. ' A

i

! ■V.

», .

VICES, KMYBER PAKMTUNlCI-lWA 
PESHAWAR ■
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To

The Secretary,'/
Govt, of Kfiyber Palditunldiwa,
Health Depiaitmerit, Civil Secretariat, . 
Peshawar, f ,

Departmental Representation for regularization of 
the services of the appellant w.e.f, 14.02.2005 till 
31.05.2008 on the basis of equality and^ equal 
protection of law in the light of the Judgment 
rendered by the augnst Peshawar High Court, 
Peshawar in Writ petition No.1662/20()7, 1166/2008 & 
1160/2008 decided on 14.01,2010 and upheld by the 
august Supreme Gburt of Pakistan vide C.P.170-P tc 
172-P&668-Pof20i0.

Subject:

Respected Sir,

i have the honour.to. submit the departmental Representation for 
favourable consideration on the following facts and grounds:

t -

That in the. year 2003 the Executive District Officer, Health, 
District Swabi, floated an advertisement through Press, inviting 
applications for Charge Nurses. Appellant being qualified^ in 

of advertisement applied for the same and after going 
through selection process, the Departmental Selection 
Committee recommended her and finally she was appointed as 
Charge Nurse (BPS-14) by Executive District Officer (Health), 
Swabi on the approval of the DCO vide order dated 14.02.2005. 
It will not be out of context to rnention that vide letter dated 

-1^.01.2002 issued by the Govt
r^PS-15 & below of the Health Department were converted into 

'District Cadres.

That in pursuance of the order ibid, appellant assumed the 
charge of her duties at DHQ Hospital Swabi, thereafter 
appellant started perfonning her duties to the entire satisfaction 
of high-ups. Moreover, Respondents also maintained her 
Service Book wherein necessaiy entries were also, entered from 
time to time and she was also allowed all the facilities and 

privileges as admissible to other regular employees.

That in the year 2002 the Government had introduced a 
Contract Policy and hence all the appointment thereafter ' 
made under the same Policy similarly the appellant was also 

appointed under the- same

• your

terms

. all the Provincial Cadre Posts in

2.

3. ■
were

Contract Policy and it was



2
\V

. specifically mintioned. in the' appointment , order that the- 
appointments ;ot; appellant would be governed lunder the same 
Contract Policy.f it will.not be out of context td mention that 

. neither in the^adVertisement. nor in the appointment order there 
is mention of the fact that th’p post against which appellant was 

appointment was a project post.

That in the year 2005 the Govt, decided to graht regularization 
to all those employees who were appointed under the Contract 
Policy of 2002 and in this; respect the Provincial Assembly:

/ passed an Act i.e. the NWFP Civil Servants (Amendment) Act,. 
.2005 (hereinafter referred to as Act-IX of 2005) whereby 
Section-19 of the NWFP Civil Seiwants Act, 1973 was 
substituted and accordingly all those employees who were 
appointed in the prescribedhnanner on or after the 1^^ July, 2001 . 
till the commencement of the Act were declared to he regular 
civil servants for all intents and purposes except the Pension & 
Gratuity and copy of the letter dated 10.08.2005 issued by the 
Govt. Thus under the Act all the employees: selected and 
appointed on Contract basis stood automatically regularized by 

operation of law.

: '

4..1

That since the date of her appointment, appellant had regularly 
performed her services to the entire satisfaction of her 
superiors, however, later on, the appellant was told that her 
appointment was under the ADP Scheme and that appellant 
should appear before the Public Service Commission for the 
post. In the meanwhile, the posts were advertised by the Public 
Service Comniission and thus appellant was compelled to apply

was

5.

for the same and after undergoing the selection process, she 
recommended and appointed as Charge Nurse vide order dated 
31.05.2008 and continued on the same post without termination
of the services.

That in- identical case under similar circumstances, the Male/ 
Female Nurses of District Dir Lower and Malakand who were 
also terminated under the same ground of Project employment 
and who were similarly appointed the way back in the 2003 & 
2004 alongwith the appellant approached the august Peshawar 
High Court, Peshawar in Writ petition No.l662/2007y 
1166/2008 & 1160/2008 which were allowed vide Judgment 
dated 14.01.2010 On the strength of similar other Judgment in 
Writ petition No.475/2006 titled ^‘Miss Shagufta Sayed...Vs.., 
The Govt, of NWFP and others” decided on 11.07.2007 and 
the same was subsequently upheld by the august Supreme Court 
of Pakistan vide C.P.170-P to 172-P & 668-P of 2010 decided 

on 15.03.2011.

6.

■ ^
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t

• 3 r!
1.7, rThat accordingly all the'terminated Male/Female Nu.

' Zninf/ declared ^regular
employees, unc^er the Act TX of 2005 and they were also

.allowed back.benefits by the Department. As fee cdse of' 

. the same relief under fee rule of consistency, and equality '

rses were ;
5

i

r

j,.

•
'V■J

8. t

low sTr f f Judgments aforesaid and just, v
w she came to Imow about the same. As the case of appellant ■ " -

Demrt 1 f fours .with that of other' employees of the 
^ epartment working in similar manner who 
by the. august PeshaWar 
appellant is also, entitled

i

■ I . q •

.'!•

^ were granted relief 
High Court, Peshawar therefore, 

„f fo® ^ume relief under the principleoDcons^te^y and equality as. laid down injthe^asefef
mv^Z Govt % Establishment
ttfts reported innSS and Tam Chand and others,..Vs...Karachi Water and

SCMR49g .reported in 2005IK 499 and another Judgment reported in 2009 SCMR 1.'

f

i
F

, I

.1

i

[

A Z requested that on acceptance of this
departmental Representation, the services of the appellant mav 

graciously be regularized w.e.f, 14.02.2005 till 31.05.2008 in the lic.ta 
the Judginents delivered by the august Peshawar High Comi 

Peshawar cited above with all back benefits. ’

!
f

' X

Yours faithfully «
^ 2-^0^/ fs\p, ^*

Charge Nurse, DHQ Hospital, 
Swabi.

Dated: V/03/2014»

i i'
: ^

; :

• .

ii

■ :

1

.i Mteh
/ mi'rf; T

' 'f
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before the khyber pakhtunkhwa service tribunal
A ' ------------------- -

APPEAL NO. 1009/2014

Miss. SaeedaNaz D/O Amir Bahadar Charge Nurse DHQ Hospital Swabi 
R/0 ViUage Marghuz Teh SsDistt. Swabi........................  (Appellant)

f-A

VERSUS

1. The Secretary, Govt: of Khyber Pakhtunkhwa, Health Department, Peshawar
2. The Director General Health Services Khyber Pakhtunkhwa, Peshawar
3. The District Health Officer, District Swabi

Respondents)

WRITTEN STATEMENT ON BEHALF OF THE RESPONDENTS PRELIMINARY
OBJECTIONS

Respectfully Sheweth:
1. That the appellant has no cause of action/ locus stand.

That the appellant has deliberately concealed the material facts from this 
Honorable Tribunal, hence liable to be dismissed.
That the appellant has not come to this tribunal with clean hands.
That the appellant has files the instant appeal just to pressurize the 
respondents.
That the appeUant has not filed the instant appeal on malafide motives.
That the instant petition is against the prevailing Law and Rules.
That the appeal is not maintainable in the present form and also in the present 
circumstances of the issue.
That the appeal is time barred.
That this honorable tribunal has got no jurisdiction to entertain this appeal.

2.

3.
4.

5.
6.
7.

8.
9.
FACTS:
1. Correct, to the extent that on recommendation of the District Selection 

Committee Miss. Amina Naz Charge Nurse was appointed as Charge Nurse 
BPS-14 on contract basis for three years vide EDO Health office letter No.827- 
59/EDO Health Swabi dated. 14.02.2005. She submitted her arrival report 
18.02.2005. The list of the para is incorrect.
Correct. She assumed the charge and necessary entries done/maintained in 
her Service Book.
Correct to the extent that her appointment was made under contract policy 
2002 under ADP Scheme w.e.f. 14.02.2005 for three years specially mentioned 
in the appointment order, but there was no mention of ADP Scheme in the 
advertisement. Moreover she received her salaries from ADP Scheme and not 
from regular budget.
Incorrect, she was appointed under ADP Scheme for three years and on the 
expiry of her tenure she was relieved on the directives of Director General 
Health Services KPK Peshawar vide letter No.l9383/E-II dated.30.06.2008 by 
Medical Superintendent DHQ Hospital Swabi vide letter No. 1723-40/G-CH 
dated 30-06-2008.

on

2.

3.

4.

In the response of an the appeal of applicant Director General Health Services 
clarified that under civil servant act 2005, employees appointed against the 
post created under ADP Scheme cannot be adjusted on regular post, vide letter 
No. 23743-50/E-II dated 07/05/2008.
It is correct that on the expiry of her tenure she was relieved from 
Meanwhile she appeared in Public Service Commission which recommended 
her for the post of Charge Nurse (BPS-16), due to which she was appointed on 
the same post by DGHS vide letter No.30913-992/E.II Dated 21/10/2008. She 
took the charge on 24.10.2008.
Incorrect, as after completing of her three years contract service on 30.06.2008 
on the recommendation of the Public Service Commission she

5. services.

6.

was agam
appointed on the post of Charge Nurse' (BPS-16) by Health Department 
21.10.2008. However, case of the appellant is different from those mentioned is

on
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21.10.2008. However, case of the appellant is different from those mentioned is 
that some who approached the Honorable Peshawar High Court 
reinstated.
Correct to the extent that only those petitioners who took the matter to the 
Honorable Court were given relief but she was not included in the appellants.

were

7.

OBJECTION TO GROUNDS:
A. Incorrect. As 1st she was appointed by District Selection Committee on contract 

basis on the post of Charge Nurse (BPS-14) for a period of three years under 
ADP Scheme and after the expiry of her contract period she was relieved by 
DGHS according to the rules. She took benefits of contract policy at that time. 
After the recommendation of Public Service Commission she was appointed on 
the post of Charge Nurse (BPS-16) by Health Department and since then she is 
receiving benefits of regular service employee. Thus no violation of constitution 
of Islamic Republic of Pakistan 1973 has been done.

B. Incorrect: According to various judgments of Supreme Court each case is to be 
decided on its own merits has the case of appellant is totally different from 
those mentioned in this Para’s.

C. Incorrect. No discrimination has been committed by the respondent and the 
appellant was dealt according to the law.

D. As she was appointed under ADP Scheme for three years therefore, she was not 
regularized and was relieved according to the rules.

E. As in Para D.
F. The respondents also seek formation of this Honorable Tribunal to adder 

further grounds during arguments.

SECRETARY to GOVT; OF 
KHYBER PAKHTUNKHWA 
HEALTH DEPARTMENT PESHAWAR

ez(alDIRECTOR GE;
KHYBER PAKHTUNKHWA, PESHAWAR

HEALTH SERVICES,

DISTRICT HEALTH OFFICER, 
SWABI

».*
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 1009 /2014

Mst. Saeeda Naz Appellant

Versus

The Govt, and others Respondents

REJOINDER ON BEHALF OF APPELLANT IN RESPONSE TO REPLY FILED
BY RESPONDENTS.

Respectfully Sheweth,

Preliminary Objections:

Preliminary objections raised by answering respondents are erroneous and frivolous. The 

appellant has got cause of action and for that matter locus standi to file the instant appeal. 
The Tribunal has got jurisdiction in the matter. The estoppel has no relevance in the 

instant issue and moreover, the appellant has approached the Hon'ble Tribunal with a 

bonafide claim. All the necessary parties have been arrayed as Respondents. The appeal 
is in its correct form and shape and also within time.

I

Facts:

1&2. Paras-1 & 2 of the appeal have been admitted as correct needing no rejoinder.

Reply to Para-3 of the appeal is incorrect hence denied. The posts were advertised 

regularly and so was the appointment order of the appellant where there was no 

mention of the project or for that matter ADP. The appointment was under the 

contract policy of 2002 which got regularized subsequently in 2005.

3.

Reply to Para-4 of the appeal is incorrect hence denied. The appointment of the 

appellant was regular against a sanctioned post and even if it was an ADP, the 

same was subsequently converted to regular side. Moreover, the appointment of 

the appellant was made on regular basis. The letter dated 07.05.2008 was not 
according to law hence not considered by the High Court as well as by this 

Tribunal.

4.

Para-5 of the appeal being admitted needs no rejoinder.5.

Reply to Para-6 of the appeal is also incorrect hence denied. The case of the 

appellant is identical with the case of writ petitioners in the cited case. Moreover,
6.

this Hon'ble Tribunal also passed a Judgment dated 03.12.2015 in Service
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Appeals No.1815/2011, No. 1325/2013, No.l905/2010 and No.1907/2010 filed 

by the colleagues of the appellant wherein the cases were remanded to the 

Department to examine the case under the law on touchstone of the Judgments 

passed by the Hon'ble Supreme Court of Pakistan.
'1

7. Reply to Para-7 of the appeal is misconceived. Under the law all the similarly 

placed are entitled to the relief whether they litigated or not.

Grounds:

A. Reply to Ground-A of the appeal is incorrect hence denied. The appellant was not 
treated according to law. The contract employees were subsequently regularized 

but the appellant was ignored.

B. Reply to Ground-B of the appeal is misconceived. The case of appellant is 

identical with the case already decided by the Peshawar High Court, Peshawar 

- upheld by the Supreme Court of Pakistan.

C&D. Replies to Grounds-C&D of the appeal are incorrect hence denied.

Ground-E of the appeal is not replied hence admitted.E.

Reply to Ground-F of the appeal needs no rejoinder.F.

It is, therefore, humbly prayed that the reply of answering Respondents may 

graciously be rejected and the appeal as prayed for may graciously be accepted with 

costs.

Through

A^dvhe,^, Peshawar/i'/ £/2016Dated:

Verification

Verified as per instructions of my client, that the contents of this rejoinder are true and 
correct to the best of my knowledge and belief and nothing has been concealed froxD-tbi& 
Hon'ble Tribunal.


