08.1.20178 Counsel for the appellant and Addl. AG for the

. respondents present. Arguments heard and record perused.

This appeal is accepted as per our detailed judgment of

today in connected service appéal No. 1001/2014 entitled “Mst.

‘ _:; Samina Begum Vs. The Secretary, Government of Khyber
. Pakhtunkhwa Health Department,  Peshawar and two others”.
Parties are left to bear their own costs. File be consigned to the

- record room,

ﬁ%f
ANNOUNCED
08.01.2018

o
Sl
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24.08.2017» . Clerk to counsel for the appellant and Adll AG for

t

respondents present. Clerk to counsel for- the appellant seeks

adjournment Adjoumed To come up for arguments on 02.1 1 2017

- before D.B.
. (Gul Zeb Khan) | . - (Ahmafl Hassan) ~
R Member © - Member
02.10.2017 - :  Counsel for the appellant and Kabeerullah Khattak,

Addl. AG for the respondents present Counsel for the
appellant seeks adjournment. To come up for arguments on

LN T & 03.01.2018 before the D.B.

et

03.01.2018 Counsel for the appellant pres:ent. Mr. Muhammad Jan,
DDA for respondents present. Couns'el‘_,'_for the appellant stated
before the court that similar nature ofl‘::appeals have been fixed

before D.B on 08.01.2018, therefore the s'aljne may also be clubbed

with the said appeal. Request accepted. To come up for arguments

on 08.01.2018 before D.B alongwith connected appeals.

(Ahmad Hassan) (M.Amin Khan Kundi)

Member(E) Member (J)

4 N
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5.08.2016

20.12.2016

"o e + (Muhammag Aamiy Nazir
Member
(Ashfaque Taj) W
Member _ vy
- - i | . .~
] ' . . .
()3.()5.2()17} Agent to counsel for the appeltant and Mr. Muhammad N
¥
Adecl Butt, Additional: AG for the respondents present. Agent -‘{
to counsel for the appellant his stated that senior counsel was
busy before. the t swat camp  court  and  requested  for
adjourngent. Requ{:sl accepted. ‘To come up for final hearing
on 24.08.2017 before D.13, L
',
A ! -
Muzmr ! Chaifman
1
.
. "
1 -
} »

[

: .
i Agent to counsel for the appeHant and Mr. Yar Gul, Scnior
Clerk alongwith Mr. Usman Ghani. Sr.GP for respondents

present. Agent to counsel for the appellant requested for

adjournment  Adjourncd for arguments to 28 £ /4

ber 3{

"Clerk to counscl for the appellant and Mr. oy
Ziaullah, GP for respondents present. Clerk to counsel for

the af)pellan;t“‘ ,reqfxestea for adjournment. Request




L
A

14.07.2015 . Agent of counsel for the appellant and Addl: A.G for respondeénts

- ' present. Requested for adjournment. To come ‘up for written

et

reply/comments on 1.9.'20.15 before S.B. .

- | ;)
Chafrman

carpmETeroy !

01.09.2015 ‘ Agent of-codnsel for the appéllant and Mr. Yar Gul, Senior Clerki'
for respo_r;dent No.2 alongwith Assistant A.G for all respondents
present. Written reply not submitted. Requested fo»r further
adjournment. Last opportunity granted. To come up for written. ‘
repIy/commentson 23.11.2015 before S.B. i & ;
Ch’ rman r
Agent of counsel for the appellant and Mr. Yar .Gul, Senior
23.11.2015

Clerk alongwith Addl: A.G for respondents present: Written reply

Cramma PO v Y ~c x tee Pee

submitted by respondents No. } and 2. The Léargég};Addl: AG relies i

on the same on behalf of respondent No. 3. The appeal is assigned i

i v an

to D.B for rejoinder and final hearing for 12.4.2016.

e R e,

Chaifman

. 12.04.2016 Clerk to counsel for the appellant and Addl: AG for
. respondents present. Clerk to counsel for the appellant ~requested '

‘ for adjournment. To come up, for rejoinder and argumeﬁts. on

PP

15082016, |

Member . " Member
_ ~ \J

’ . - . L
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20.02.2015

©26.03.2015

; «Process Feg »

8flant bepési‘fed :

N

&

 Appelan

 16.04.2015

‘Counsel for the appellant present, and- requested for
- _ .a.djournm_ent. ‘Request accepted. To come up for preliminary

hearing on 26.03.2015.-

R

Member

Counsel for the appellant present. Learned counsel for the

“appellant argued that in respect of identical issue appeal No.

571/2013 has already be<)3n admitted to regular hearing which is fixed
for 16.04.2015.

In view of the above, this appeal is also admitted to regular
hearing; Subj;ct to déposit of security and process fee within 10
days, n‘oﬁces be issued to the respondents for written
reply/comments fbr 16.04.2015 before S.B to be heard alongwith the

afore-stated appeal.

P

Chairman

Agent of counsel for the appellant and Addl: A.G for respondents

present. Requested for adjournment. To come up for written

~ reply/comments on 1492015 before S.B.

\
Ch%an
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Reader Note:

10.11.2014

26.01.2015

09.02.2015

.
Lo

Clerk of counsel for the app%:llant p'rcs‘cfgtﬁ Si

‘ Tribunal is incomplete, therefore, case is adjodi'ned {0 26.01'.1015

~ for preliminary hearing.

- hearing on 09.02.20135.

. adjournment. Request accepted. To come

hcaring on 20.02.2013.

{
d

! the learned bench-11, thercfore the same; lmajk al

t 1.

!

t

o
R

. oL P
Counsel for the appellant present and ‘stated , that

w P n

nature of appeals titled Rehmat Pas and others in service appeals

{ No. 571 to 577 have already been admitted and pénding be!
' ) Lo gl
go be! adtni!tléd and,

.

clubbed with the said appecal. The above mentioned }serice,

appeals may be requisition. To comc up for fvrthef preliminary'
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Mr. Khaled Rehman Adv. Pesh. _

" The appeal of Mst. Saeeda Naz Charge Nurse received today i.e. on 08.07.2014 is incomplete

on the following scores which is returned, to the counsel for. the appellant for completion and

resubmission within 15 days.

1- Copy of appomtment order of the appellant as Charge Nurse mentuoned Jin para -5 of the
. memo of appeal is not attached with the appeal whlch may be placed onit, o

2- ;;Annexure -F of the appeal is |Ileg|ble which may be replaced by Ieglble/better one.

3- “Annexures of the appeal may be attested. P TA

SERVICE TRIBUNAL ;
KHYBER PAKHTUNKHWA |
PESHAWAR.

L
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¥ tHKHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
BEFORE

K| B DEsCriptishiot, DoCumento

Supreme Court of Pakistan

SEN DA W A e are [BEATOR
] Memo of Service Appeal 1-7
! Advertisement A 0-8
{ | First appointment letter 14.02.2005 B 0-9
(| District Cadre Policy 15.01.2002 C 0-10
Regularization Act, 2005 D lH-12
Circular letter 10.08.2005 E 18 -4
2" appointment order 31.05.2008 1 NAY
Judgment of the Hon'ble 23
Peshawar High Court, 14.01.2010 G |16
Peshawar
Judgment of the august 15.03.2011 H 24 35

Departmental Representation

Wakalat Nama

Dated: 2 / ;2/2014

Khyber Bazar, Peshawar
Off: Tel: 091-2592458
Cell # 0345-9337312
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Ve

"“"‘Wbmmca ¢
g f)lcﬁ %

Service Appeal No. [£69 /2014

Mst. Saeeda Naz,
Charge Nurse, DHQ Hospital, Swabi

Versus

1. The Secretary,

Govt. of Khyber Pakhtunkhwa
Health Department, Civil Secretariat.
Peshawar.

2. The Director General,

Health Service, Khyber Pakhtunkhwa,
Peshawar.

3. The District Health Officer,
District Swabi ........Respondents

SERVICE APPEAL UNDER SECTION 4 OF THE
KHYBER PAKHTUNKHWA SERVICE TRIBUNALS

- ACT, 1974 FOR REGULARIZATION OF THE
SERVICES - OF THE APPELLANT W.E.F.

14.02.2005 TILL 31.05.2008 ON THE BASIS OF
EQUALITY AND EQUAL PROTECTION OF LAW
IN THE LIGHT OF THE JUDGMENT RENDERED
BY THE AUGUST PESHAWAR HIGH COURT,
PESHAWAR IN W.P. NO.1662/2007, 1166/2008 &
1160/2008 DECIDED ON 14.01.2010 AND UPHELD
'BY THE AUGUST SUPREME COURT OF
PAKISTAN VIDE C.P. NO.170-P TO 172-P & 668-P

OF 2010 FOR WHICH APPELLANT PREFERRED

DEPARTMENTAL REPRESENTATION TO
RESPONDENT NO.1 BUT THE SAME WAS NOT

T e optTeN0

14



DISPOSED OF WITHIN THE STATUTORY
PERIOD OF 90 DAYS.

PRAYER:

On accéptance of the instant appeal, appropriate
directions be issued to the Respondents to regularize the
services of appellant w.e.f. 14.02.2005 till 31.05.2008 in
the light of judgment rendered by the Hon'ble Peshawar

‘High Court, Peshawar with all back benefits on the basis

of rule of consistency and equality before law. -

Respectfully Sheweth,

- Facts giving rise to the present appeal are as under:-

L. That in the year 2003 an advertisement (Annex:-
A) was floated through Press, inviting applications
for Charge Nurses. Appellant being qualified in
terms of advertisement applied for the same and
after going through selection process, the
Departmental Selection Committee recommended
her and finally she was appointed as Charge Nurse
(BPS-14) by the then Executive District Officer

A (Healthj, Swabi on the approval of the then DCO
vide order dated 14.02.2005 (Annex:-B). It will

not be out of context to mention here that vide

letter dated 15.01.2002 (4dnnex:-C) issued by the
Govt. all the Provincial Cadre Posts in BPS-15 &
below of the Health Department were converted

into District Cadres.

2. That in pursuance of the order ibid, appellant
. assumed the charge of her duties at DHQ Hospital

Swabi, thereafter appellant started performing her



duties to the entire satisfaction of high-ups.

Moreover, Respondents also maintained her:

Service Book wherein necessary entries were also
entered from time to time and she was also
allowed all the facilities and privileges as

admissible to other regular employees.

That in the year 2002 the Government had
introduced a Contract Policy and hence all the
appointments thereafter were made under the same
Policy similarly the appellant was also appointed

under the same Contract Policy and it was

specifically mentioned in the appointment order

that the appointment of appellant would be
governed under the same Contract Policy. It will
not be out of context to mention that neither in the-
advertisement nor in the appointment order there is
mention of the fact that the post against which

appellant was appointment was a project post.

That in the year 2005 the Govt. decided to grant
regularization to all those employees who were

appointed under the Contract Policy of 2002 and in

this respect the Provincial Assembly passed an Act

i.e. the NWFP Civil Servants (Amendment) Act,
2005 (Annex:-D) whereby Section-19 of the
NWFP Civil Servants Act, 1973 was substituted
and accordingly all those employees who were
appointed in the prescribed manner on or after the
I¥ July, 2001 till the commencement of the Act
wére declared to be regular civil servants for all

intents and purposes except for the purpose of

- Pension & Gratuity and copy of the letter dated




10.08.2005 (Annex:-E) issued by the Govt. Thus
under the Act ibid, all the employees selected and

appointed on Contract basis stood automatically

regularized by operation of law.

That since the date of her abpointment, appellant
had regularly performed her services to the entire
satisfaction of her superiors, however, later on, the
appellant was told that her appointment was under
the ADP Scheme and that appellant should appear
before the Public Service Commission for the post.
In the meanwhile the posts were advertised by the
Public Service Commission and thus appellant was
compelled to apply for the same and after
undergoing the selection process, she was
recommended and appointed as Charge Nurse vide
order déted 31.05.2008 (Annex:-F) and continued

her service at the same post without termination.

That in identical case under similar circumstances,
the Male/ Female Nurses of District Dir Lower and
Malakand who were also terminated under the
same ground of Project employment and who were
similarly appointed the way back in the 2003 &
2004, approached the august Peshawar High Court,
Peshawér in W.P. No.1662/2007, 1166/2008 &
1160/2008 which were allowed vide Judgment

-dated 14.01.2010 (4nnex:-G) on the strength of

similar other Judgment in =~ Writ petition
No.475/2006 titled “Miss Shagufta Sayed...Vs...
The Govt. of NWFP and others” decided on
11.07.2007 and the same was subsequently upheld

by the august Supreme Court of Pakistan vide



£}

=/

S

S

C.P.170-P to 172-P & 668-P of 2010 decided on
15.03.2011 (Annex:-H).

' That accordingly all the terminated Male/Female

Nurses were not only reinstated into service but
also declared regular employees under the Act IX
of 2005 and they were also allowed back benefits
by the Department. As the case of appellant was

~ identical in nature, therefore, when the appellant

came to know about the decision, she also
preferred Departmental Representation (Annex:-I)

to Respondent No.1 but the same was not disposed

- of within the statutory period, hence this service

appeal inter-alia on the following grounds:

- Grounds:
A.

That Respondents have not treated appellant in
accordance with law, rules and policy on subject

and acted in violation of Article 4 of the

~ Constitution of Islamic Republic of Pakistan, 1973

and unlawfully refused to regularize the services of
the appellant, which is unjust, unfair and hence not

sustainable in the eye of law.

That appellant was unaware of the Judgments
aforesaid and just now she came to know about the
same. As the case of appellant is identical on all
fours with that of other employees of the
Department working in similar manner who were
granted relief by the august Peshawar High Court,

Peshawar therefore, appellant is also entitled to the

- same relief under the principle of consistency and



6

equality as laid down in the case of “Hameed
Akhtar Niazi...Vs...The Secretary, Establishment
Division, Govt. bf Pakistan and others reported in
1996 SCMR 1185 and Tara Chand and
others...Vs...Karachi Water and Sewerage
Board, Karachi and others” reported in 2005
SCMR 499 and another Judgment reported in
2009 SCMR1.

That the appellant has been discriminated because
similarly placed employees serving in identical
circumstances have been regularized with all back
benefits whereas the appellant has been refused the
. same benefit which is violative of Article 4 & 25
of the Constitution of the Islamic Republic of
Pakistan, 1973.

That appellant was appointed on Contract basis
under the Contract Policy of 2002 and stood
regularfzed by the operation of law and therefore,

_ she was entitled for regularization of her previous

"~ service on the analogy of other colleagues

similarly regularized.

That appellant all along during her previous
service has been treated as. a regular employee, she -
has been extended all the facilities of a regular
‘employeé and ful'therlhbre, her contract period was
not fuﬁher extended éﬁéf the promulgation of the
Act-IX of 2005 which by itself reflects that the
~ services of appellant were regular and not of any

prbject.' N



) .F. That appellant would like to offer some other

grounds during the course of arguments.

It is, therefore, humbly prayed that the instant

appeal may graciously be accepted as prayed for above.

Any other relief as deemed appropriate in the
circumstances of case not specifically asked for, may also

be granted to appellant.

’, . : | ' Through

. Dated: L /072014
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g ,.‘-\,M:‘:;l'i R : o ’
L onsequem uoon lhe re commcnd'mon of sulemon Lommlllcc in ll\ meetmf'
hield on 25-11-2004 i duly d])pl ‘aved- su.,uml by div District Coordination :
“Officer Swahi(( nmpemm Anllwulty) vide his tettorNo, 247/12/DCO (Foakth) - 8
e dated 08/02 /2005, the followmg arc hereby appointed as Charge Nursos (DD'5-14, W/
Rs.'3100- 2.40 10300) plus usual "lllowam,cs' aq'admmslblo under the contract

polu,y ’00" e I 3:‘;‘. v
i e
Hamida Gul D’O Gnlnb Khai, (Moh Sha.lf"ln Khei ‘SW'lbl )

— ....‘1 <o =Muvged Said D/O OFin er‘uum‘(l\m»m;f;wau i Dala G Mard:ﬁi'r" e e )
T v Fozia Sohrah WO \/[nhamm.td Séhrab: (Moh:- K'u an Khnl Sw'tbﬁ

. {4 Maunidka DO Ziu Klvsi (Vill 3 Talbai Siwabi).’ e -

A ?mlsh‘m Ara. D/O Nmmmllah ( Vill:- Kal abat %walm o i o L

K-IJ‘,’,H wbm D/C Tazal lwlmhul ¢ ‘v’l 1 Kar aal Shor Killi Swabi.) o EE
L Samat /O Jaber: Khan{ Vlll,- Manéri B.\la Swabi). S
SR8 ‘/‘\ jila Naz DO Hitnid Shah (?lel lnayat Khel Swabi) &0 5

" »".9 1y uizara Uegum D, bzu dar, Wtall ( Vl“ - Shetkh . Dheri Sw.xol)

10, - Samina D/ Shamas Khagt (V.xll Tahor.Swabi. = . 1 ¢
Cedie | Jrshad Bibi D/Q, ulmh lumllah.(\/lii Tordher 3wabi).
12 Yagmeasn D/ Sherin- Khon' ( Vii Maneri Payan \w'lhu\ ' :

150 OrAmaree D/O Zamid (Kubal Disit: Swalj.
14 Shaheen 170 Zardnl ( Vill: Asota Sharit .Swalm .
/15.' l\l.u') an Dibi /O Tazii Ru[mmn (Vill; "Tano Tehisil: Lalior Swubi).

L6, rarveen (/0 M uluummul Slmh ( Lid Gl Road Disws Mar (ldn) ,
17.:" . Sadaqat D/O NI'\hab'lt}Jlaﬂ( Zitl: Shewa Swabi). o e
“U18. e Nighat Bibi D/O BaklllNawaz( Vii: Kohi Barmol Disw: Mar d‘un . ‘ :
_ .~ Dilthara D/O Sardar W'lll ( vill: Sheikh Dheri Swabi). , ~
. Nazish Bogun D;U baiaw‘u Slnah { Vil Ziar al Kk Salib Disit: Noalwiu ).
.;.bhahwn D/Q Haziat Mi( M« i Toor-Khel Swabi). N e
" Saeeda Naz D/Q, Awmig Batiader ( Vill: Marghuz Swabi). i .' S SN

. Shatieen Naw‘u L)/O Amu‘ N'twaz ( Distt: Bannu). .

. Sariat Jehan D/O Muh'unm.ld Qamct (Vill; Dagai Swabi).

“'ZJ *Imitiaz Gul D/O Mulnnunad Slmh ( Eidgah Ro.xd L)lslt Mur d.u:) ‘

' 6 V/Amjum;m Benum D/O,Abdul wadood (Vill: Gumbat Tehsil l‘tmerg.u'a Dxr)

. ,‘,7 v Nusraut Khan D/O Ndwaa I’\.lldll\ Vili: Dugai Swubi). oL
ﬁ??& Vi%tbl Atmm D/n\Ammnl “Haq ( .}hll Ahchn(l R'\tkhlt\) Lo

B . o 3 ; ‘ LS . | !
+ . .;. . - 3 dlt.? ?
LA Your .1ppomtment wu!l ber qubJecg lo llle tollnwum terms and mndllnolw
oL That your appmnmlcnl is pury, 3, on Gontract basis for a period of tuee years |
- Sty cand your servives are ¢ liable lo l)e lcmunatcd at 'uw tme Wlllll'llll any notice or
] & .
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NSRS ~ N S NANATEN, GUVYERNMENLT UL 1Y b, Lo
g’:\s~)~' . Pt KSTABLISHMENT & ADMN.DEPARTMENT, - . 5
;e ] S/ ()Jﬁ.. /ﬂi'l" U2 (REGULATION WING) ., -0 3
P ) oo e - Lo
Voo [ AR\ . . e g
KRN N\ L e SN [zl Pealiawar, the 15 January, 2002 ;

.',, ] '?(\, ~)r‘y'. . i o
0 1 N - - (" " ,‘.'.."
No.SOR.II(E&AD)1(20)/96.V-(Il. The Clovernor, NWEP ls pleas ., o convertl |

'

. a - ' - ' FL - . o»
Provincial Cuadre Posts in BS-15 and below of the Provincial Health Department into the l
1 " ‘ "" ‘

Diswict Cadres with smmedinte effect-on the following tenms and condilions:«

PR

Districts-will be made on domicile nnd seniority -

. . LI
H ] ' ’

C Permuncnt teansfer w the
Lasis. :

a)
Lo In cnsc of the personncl of thal particular district being more than-the - -
. - sancljoned strength, the deployment will bo on the bugis of scuiority aond the -
e junior most over-flow will be posted temporarily to the adjacent districts tll
“r.e . suchtime vacancy OCGUTS in the District of their domicile. o
. R . . . \; ° ' . . lt. R N :
Al such employees of the abave status working in FATA bul belonging to RS
_ scitled districts will be adjusted as per their seniority in the cadre’und the R
. .=, over-flow will continut working in FATA til]l such limc a vacancy occurs”

in their districts of domicile,

The dumicile of the female offieinls will be counted wuder the ~wedlock
policy and such emiployces will ‘be given onc time, irreversible choice 1o "
opt for the districts of their spousc ur their own. In cusc of spousec beinyg a
Government Employce and his teansfer to snother district, inter-district. .’
wansfors of the female oflicials will be nllowed subject to ‘availability .of
vacancy in the desired district. 5 i R

1

..d)

.
¢ - emema
. .

itals will be alluvred lo“opt onee for rctén't';'on'o!' stafl of .
in light of the autonomy rules, would be ubsorbed in
he tertiary hospitals and Pravincial.
(o enrry. out all | sulpequent . .
Jolicy of "

“Ihe terhary hesy
their chaice which,
~heir service. ! will berinenmbent sponl
Hln h mspln)«:cs
vl in line with the zonal nHocation

Indtitutiong who et
Fecruitment nbthe oy neiad we
Mhe Provineind Guovernment. ’ . ' L
. o1 aed bedow sl o the

inlee-digiriet  tansiers and service anatters, ineluding
immimincnlx, shall be el by ghe Thstrict Gawernment in light of the

“Pistric! Government T aten el Hhesmess, 2001 ", . )

“

Subseqrent Ta nr jereeites s
Histricls,. funber i

*

ol runsicr rom e dostrict to unothar will be dedided and

Director-Crucral lealth Services, albeit with, the prior -
I ) :

/\ll‘ Cusus
‘ ordered uprn by the

cansultation uf the Disticts conemnal. o

- . .
¢ s
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" ENDST; NO.

COpy forwnrclcd for mfommtmn to:. - ' N }I |

[
1. All Administrativo Seereturios W Govi. ol NWM' RE RN T
2. The Seerctary to Govemor, NWFP.  * -~ ' b §
3. The Dircctor-General, Health Services, NWTP Pcslmwnr. R A R e
4, The Dircctor, Health, FATA, NWEP, Peshawar, » - A St
5. All District Coordination OfIxccm/Poht:cal Agonts in NWTP T: RN R
6.  All Exceutive District Officers (Health)in NWFP. R
7 The ch,lshar, Peshawar High Courl, Peshawar. : ‘}'ﬁfrff’ ;
8 " The Sceretary, 'NWEP Public Service Commission, Peshawar. ,;; s .

0.

10,

1L

. .
L ‘e
. -

12,

. .13.

K

’E&AD )uzO)/.c:sNOL..m

The Dircctor, Anti-Cor rupnon Establishment, NWPFP, Pcshnwnr. S “l

‘ hgirs ¥ A
]t, A "."""~'f"ll-:"‘ 9
.

Thc RCLISU’L\I‘, ’\I\UFP (‘l’\l]l‘l‘ '1 r\bun’ﬂ Pac I\cuwnf"
. All Chicf Exccutives or Autonomous Medical institutions in I\{WFP (Lady "
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Regularization of Servi esm 761 f

3 of E No. PA/NWFP/Legis/90/3199.---The North-West Frontier Province mployees on |

ontract Basis (Regularization of Services) (Amendment) Bill, 1990 ‘having been passed by the i
Provincial Assembly of the North-West Frontier Province on the 21% February, 1990, and assented to :
by the Governor of North-West Frontier Province on the 24t February, 1990 is hereby published as an
Act of the Provincial Legislature of the North-West Frontier Province.

¥ Preamble.---WHEREAS it is expedient to amend the North-West Frontier Province
to af Employees on Contract Basis (Reguilarization of Services) Act, 1989 (N.W.F.P Act No. VIII of 1989), for
‘% the purposes hereinafter appearing;

|
anding§’ Itiis hereby enacted as follows:- - f

e

}1 anjr ) Short title and commencement.---(1) This Act may be called the North-west
ontisg:  Frontier Province Employees on contract Basis (Regularization of Services)(Amendment) Act,1990. |
il the g (2) It shall come into force with effect from 13th November,1989. !
basis, . ¢ ~ ' '

I TA o =

e

Py

L Lo f S

. -2 Substitution of Section 4 of NWFP Act No. VIII of 1989.---In the North-Wast
Frontier Province Employees on Contract basis (Regularization of Services) Act, 1989 (N.W.F.P Act No.
VIII of 1989), section 4 shall be substituted by the following new section and shall always be deemed
to-have been so substituted:--

.

o 4 ) Notwithstanding anything contained in any law for the time being enforce, any
Civil Servant, who is or has been appointed or deemed to have been appointed against any post in any
Government Department under section 3 of this Act shall be deemed to have been regularly appointed
from the date of his continuous officiation, - subject to eligibility, according to the service rules
applicable to the post, verified by the administrative Secretary of the Department concerned.

- Provided that if any Civil servant is aggrieved regarding his eligibility, he shall have one right : i I
of appeal to'the Chief Secretary, Government of North-West Frontier Province, and his decision in the 'h f l
case shall be final; o ik

SRR

enactment and the date of appointment under section 3 of this Act, due to termination of contractual 1

Provided further that if there is any gap in service of any Civil Servant between this A1) h;
3]
service only, the same shall be deemed to have been condoned as extraordinary leave without pay. ]

(2) The inter se seniority of the Civil Servants under this Act shall be determined by the
i Government, according to the service rules in vogue,

I 11 0R K ESTIE A _m %,
ke =

. North-West Frontier Province

~ Civil Servants (Amendment) Act, 2005

(N.W.F.P. Act No. IX of 2005)

_ﬁ
s
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Him < TR« v Fpdlmins
[t Sttt
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e L

-An Act further to.amend the North-West Frontier Province Civit Servants Act, 1973

o -7,
e

[Gazette of N.W.F.P., Extraordinary, Page No. 202-202, 23rd July, 2005}
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A

: ‘No. PA/NWFP/Legis:1/2005/20440.---The North-West Frontier Province Civil Servants
- (Amendment) Bill, 2005 having been passed by the Provincial Assembly of North-West Frontier
Province on the St July, 2005 and assented to by the Governor of the North-West Frontier Province on
12" July, 2005 is hereby published. as an Act of the Provincial Legislature of the North-West Frontier

Province. - W
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2762 . . .  - - Regularization of Services Laws

: o Preamble.---WHEREAS it is expedient further to amend the: North-West Frontier Province
Civil Servant Act, 1973 (N.W.F.P. Act No. XVIII of 1973), for the purpose hereinafter appearing; '

: It is 'I.w-er:eby'enécted, as followsf-- ‘
1. Short title and ;c;mmem.:ement'.---(l) This Act may be ca'!'led the Morth-West E
Frontier Provin;e Civil;Servaqts (Amendment) Act, 2005. o
| | (A2) o s'hall cohé into -force at once.
2. Amendment of section 19 of N.W.E.P. Act No. XVIII of 1973.--- In the

North-West Frontier Province Civil Servants Act, 1973 (N.W.F.P. Act No. XVIII of 1973), for section 19, .
_the following.shall be substituted, namely: : S e

19. Pansion and gratuity.--=(1) On retirement from service, a civil servant appointed
on regular basis in the prescribed manner before the commencement of the North-West Frontier
-Province Civil, Servants (Anendment) -Act, 2005 -(hereinafter referred to as the said Act), shall be
entitled to received such pension or gratuity as are admissible to him under the West Pakistan Civil
- Service Pension Rules: :. .- S ; A :

Provided that in the event of the death of such a civil servant, whether before or after
retirement,-his family shall be-entitled to receive such pension, or gratuity or both, as admissible under
the said:ruies. Ny o C : :

. - {2) - A person though selected for appointment in the prescribed manner to a service or
post on or. after the 1st day. of July, 22001, till the commencement of the said Act, but appointment on
contract basis, shall, with effect from the. commencement of the said Act, be deemed to have been
appointed-on a regular basis. All such persons and the persons appointed on regular basis to a service
or post in the prescribed manner after the commencement of the said Act shali, for all intents and
purposes be civil servant, except for the purpose of pension or gratuity. Such a Civil servant shall, in
lieu of pension and gratuity, be entitled to receive such amount contributed by him towards the
Contributory Provident Fund, along with the contributions made by Government to his account in the
said-fund; in the prescribed manner: - : -

' -Provided t'hat m the eveni: of death of such a civil servant, whether before or after retirement
his family .shall be entitled. to receive the said amount, if it has already not been received by such
deceased civil servant. - :

(3) No pension to a civil servant, who is otherwise entitied to it, shall be admissible to
him, if he is dismissed or removed from service for reasons of discipiine, but Government may sanction
compassionate-allowance to such’ a civil servant,’ not exceeding two-third of the pension. o gratuity
which would have been admissible to him had he been invalidated from service on the date of such
dismissal or removal.

_Provided that a civil servant referred to in sub-section (2), in case of such dismissal or
~ removal, may, in addition to his-own contributions to the Contributory Provident Fund, be-allowed, on
account of such compassionate allowance, a sum not exceeding two-third of Government contributions -
in his account. ' : SR

"(4) - If the determination of the amount of pension or gratuity: admissivle to a civil
servant is delayed beyond one month of the date of his retirement or death, he or his family, as the
case -may be, shall be - paid provisionally such anticipatory pension or gratuity as may be determined
by the prescribed  authority; according to the length of service of the civil servant which qualified for -
pension or gratuity; and any over payment on such provisional payment shall be adjusted against the
amount of pension or gratuity finally determined as payable to such civil servant or his family.

- - - - T T
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correspondenoe took place between the offlcial

respondents and a stand was taken that the

_pe‘titioners; have bee"n appomtecl' 'aqmnf;t a
scheme Imp1 ovement and Standardisqtion ol -
: DIIQ 1~Iospltu1 Daggzu Buncr” and It was

<ploposecl Ll‘nt thc pet!tioners be acjusted

against the newly approvcd po< ts.

4. Notwithstanding the fact that the

petitioners ~were fegular 'ex.nployees of the

dcpa1tment respondent No.3 f.e. Director :

H

Geneml (]lonlth) NWll’ Peshawar, vide lis
letter dated 7.7.2008 dli‘ec:ted “that - the
employees appointed agamst the post meatccl

under ADP scheme stand automa'lcally

i rtetminated on’ completion of the scheme and

on rec:eipt of this letter Medical’ Supdt DHQ
. ] ¢

) I-Iospltal Buner 1 e. respondent No 5 treated

L X 3

i thlS: as a termmatxon letter of the petltloners

‘ t
. AT
'

, 'and; aceox'dilugly he endorsed the same to the

petitioners | for  their information = and

compliance: -




o status quo was ordered to be maintained

‘ '-',-pctitioncxs weie ci‘idorseci U’l( aid directions

g prayed Ioi‘ -

5, ’I“his‘ forced the' pétitlcni—:rs to_' :

appioach this couri ililou@;h this writ pcimon "

and as an inteiim rellef Lhc foilowinq relief wav

“Graclously, the respondents may be
i:estmlned;I‘rom‘i'iliing (he vacancles till
iinal ciisl)osal of the writ 'petition "

6. . Thc writ chiUon was t'ilccn up 101

~
\

'lﬂeéirlng' on 30.7.2008, and whik oxrlmlng

clubbing of the s'ame' with W.1>.No. 1662 /2007,

’7.5 N In their commentu. responclents 1

-and 2 have taken the plea tl‘l:lt the lpetitionera N

hncl bccn oppbintccl unclu the AI)!‘ Scheme

posts andlsince the D.G. Health Suvius had
B ‘directed termination of sewices ol’ those'

‘appointed againsi the said posts. ihexefoa. N

- for information and compliance

8. . Whiie the pctmonezs “were still

Working as comr'ict cmployces. ‘when the
A C‘;ovorm’i‘ient of NWFIP thl‘ou::fh NWIP, Civil
"Servams (Amendment) Act, 2005 (IX of 2008)

. substituted ihe ougmal sccuo 0 19 of Lhc said

| Act by the fo >wmg new seciion -

"‘“19 Penswn‘ ﬁar'id gratuity.-(1)  On

R reurement from service, a civil servant:

appoinied on 1eg,ular _basis in the
prescribed . . -manner
- commencemeni of the .

P

before the
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Frontier . Province -Civll . Servants
(A_mcndment) - Act, 2005 (hereinalter
referred to as. the sald Act), shall be

entitled to receive “such pension or

gratuity as are admissible to him under

~ the West Pakistan. Clvil Service Pension
- Rules: ' - P T

~ Provided that in the event of death
of such a civil servant, whether before or
after retirement, his Jamily shall be
entitléed to receive such pension, or
gratuity, or both as admissible under the
sald rules. '

: (2) A person though selected lor
- appointment in the prescribed manner to
" a service or post on or after the Ist day of

July, 2001, till the commencement of the
said‘.Act,” but appointed on contract
basis, shall,”. with

regular basis. All such persons and the

_ persons appointed on rcgular basis to a

service or post in the prescribed mannct

. after: the commencement of the said Act

shall, for all intents and purposes, be civil

' servant except for the purpose of pension

or gratulty. Such a civil servant shall, in
lieu of pension and gratuity, be entitled

“to recelve such ampunt contributed by
‘him towards the Contributory Provident

Fand, alongiwth the contributions made
by Government to his accounl in the sald

Fund, in the prescribed manner.

" Pprovided that In the event of death
of such a ciyll servant, whether before or
after: retirement, his. family shall be
entitled to recefve the sald amount, il it
has. already not been recelved by such

.dcceascd clvil servant.

- (3)  No pension to a civil servant,

who. is otherwise entitled to it, shall be

admissible to 11 1 il he is dismissed or

" removed from service for reasons of
" disciplirie, b Government may sanction
compassion..i¢ - allowance (o such civil
. gervants, not exceeding two-third of the
“pension or gratuity. which would have
been admissible to him had he been

s

| effect from . the.
' commencement - of the said Act, Dbe
"deemed to have Dbeernt appointed on




- as employees of a project_ or under the ADP |

9.

I 4

01 time Lhc ofﬁcl*xl ICspond( nts treated them

such dismissal or removal.

Provided that -« civil servant

referred to in sub-scction (2). in case of

such | dismissal or removal, may, in
acdition to his own contribuflifons to the
Contributory Provident IFund, be allowed,

on dccount. of such compassionale.

allowance, a sum nol exceeding (wo-

third of Governmcnt contributions in his

account

(4) If the determination :of' the

‘amount of pension or gratulty admissible
. to a. civil servant-is delayed beyond one
- month of the date of his retirement or

death, he or his family, as the case may
be, shall be . paid provisionally such
anticipatory pcnsion or gratulty as may

be - determined by the prescribed.
authority, according to the length of

service of the . civil servant which
qualified for penslon or gratully and any
over | payment on . such provisional

payment shall be adjusted against the .
amount of pensfon or gratuity finally
- determined as payable to . such civil

servant or his family.”

Pctitldncn‘s’?-cnse fv thal on no point

Scheme; that the posts were advertlsed on

conti'acit bﬁéis 'a'nc.l S0 were they appoinl'c'cl on

contmct ancl Lhcn vidc orcder cmu cd 19.4., 2007

1cgulalizcd thh cl”{'cct Fxom 17.08. 200/1 and

were smce then holding rngnlm 'pnsls rmrl

hcatcd '1s such that even if lh( said orders.

'ue taken out of consmlmahon Lhcn wah the

"lal'omulgatl‘on -of: N.W.I"‘.P.. Clvll Scrvants
]

(Amendmenu Act, 2005 (Acl 1X of 2005} Uiy

i

AL

inv’alfded from 's'crvice on the date of




like other employees ol other departments of
the Pro:vigncial Governm%ent of N.W.F.P.
aut'om'atieally became regular employe'es.and

~ that the. subsequent act;olns' of the

respo'nd'ents and ult'ima'te tcrxtnination' of the
petitionc—ns was an acL base(l on malalide,

| without lawful authority anci Junschcuon

10 - Thcre s 1o denm of- the fact that

‘ petitioners are appointees aftm the tar get claLe L

of Ist July-, 2001 o_n contract ba51s and were in

active  service whcn the amendment

'1f01csLaLcd was bxoug,ht 1n Lhc relevant law

11. E;In stewhat similar clrecumstances *
this COEI:U‘T._ has vide judgment dated
| 11/7/2'00’7 paéécd ln' 'Writ petition .
'No 1731/2006 (tled. “Ms. bhatrulta Syed and
three others Vs.’ Govcxnman of N.W.F.P. ﬁncl

B tl'uee others exhaustxv.cly clealt wu.h this

' proposition md "lssued writs. The sai'cl'
""Judqmcnt 1‘1'18 bcen consistemly follbwed and KR
~ there is no reason to deviate from the same,

12, Consequently thls W. P No.1160 of |

’)008 is’ qllowed the rmpugnmd actions and

mclexs of U.e respondents are declared to be

wlthout 1'1wa\1 authonty and _]LlI‘lSdlf‘tlf)l’l | _ '

Pe‘utxonms ﬂai‘e declarcd o be 1c;:,ula.'”,

employees on then‘ XCb])(’CUVC postq both_ :

=T
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ST
A

‘: E— - N ) t v e b e b
SN N
B Eﬁ\e ) e C
( i ' S -
q Y
! P
— ‘

under 'tl_le',:or.ders. isSugd by competent
auth'or'ity vaind-"iﬁ".tei'-ms-of 's‘ub-'sec"don 2 (;lf'

section 19 ofN W I‘ P Civil Servants Act, 1975

(as iL was amended vide Act IX of | 2005) N
| 'Parties to_bear their own costs. l. 5
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nlxhtunkhwa hds Ccl”CCl mlo qucstson thc Judgman of szhm\ i

MEATIR 1

';ffiwh (,ouxL Pcslmwax (]«.lLL.‘(l H Ul 2010 whcxcby Lhc WuL J? umun ol
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A_ The, Govemment ofN W F P tluov

" -F.Qr zthl'e. Rééjaoﬁ;léi-uié:f I\/Ii

.:ITcmth b\V”lbl, mvmng ’11)[311(,211101]5 for t‘n, vac
'JTV\J.Lvns‘L.s.(BPS l4) on con{ma,t bcm\ in accmdamc w1th tl
'.P hcy '700 llic pemi‘onu \\f;xs oné of lL
'_\vho applxcd forjt. "Iha, prUOnBI along wv
"‘th .lommmcndalxom .ol the SblLLLIOﬂ »6.11111|tlcc ciul)' pprovccl f:mgl 3

3-?, ,\nnt‘ci W lht. DI\III\I (“nmdfnmlmn ("’Iucu Swab

INIHFbUPRHW%COURIOFPAKNTAN
- (APHIIAJPIURHDKH!ON)

B .-i.:.tgx.J.b_r-J\;_ LT A
S NMIRUIUSTIC N'\\ll\ lf!- MUK
C 3 Lo MRGIUSTIC I/\I\IOJ’/\!\VI"
BTN el N
' | i-vaiL PETITION NO, 326-P_ 0172009
SO0 appeal, ronv “the judgment of (he
CONWLUEDL, (novw TIKPLK. ) Service Tribunal,
' . dated 20,4, 2009, p.mccl i Appeal No. 1337 »
: ,'0(2008) N .
. "y » ' . N . el » ’ T . '
: 'Mls's‘Nus;'at :

, : Petitioner - l%

V'(:l'su'; 2

gh ‘Chief Secretary,

; PCshawal ancl othels . R‘eslponclents |
L Fo'l'-'t_'he P'et,i,tio,nelji S NI Wigar Abried Seth, ASC |
- B “Mr. Mir Adam Kh’m AOR

. Ln! T'm Kh’ltt?\l\, /\dcll A, G. K.P.K, \\flll'l
T M Jubbay Shah, D.C.O and

- Duw I‘:cla l\fmh'vmnnd Dy. LD.O lIC'lH

i Dalcochalmg ' " l DuCL.mbCI 20] 0/
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ponse to an. adve1 usement

'pu vllohcd m Lhc Ilb\\’depCl on b

clnh ofllm T\bculwe Dislmt Olhccx

Ve

ant posts of Cha]ﬁe

ith 27 olhexs was selectecl ou

‘ . ., . -

(Llu, wmlnlu
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| C.P.'Né. 326-7 'qurjny

/\ct, 1973 as’ 'xmcnded by thc Ci‘/ll .Sc:vants /\mcnclmcnt Act, 2005

;35"'5’% For thc sal\c o{" mmw lhc. wame is lt.plOdLlLL,d as under:-

“/\ puSOn thouoh bLlLCiCd fOL appointment in the

lebbllbbd manace Lo a service or post on or after the 1

day of Tuly : 200l ll“ the commcnccmcnl of the said

Act, but '\ppomlmu\l on mnn\\cl baxxx shall, . wxlh

L "_.'.‘,cllcct from the uommcncunuu of the -said /\cL bc'
"'dcum,d lo lmvu ln.Ln appointed on o regular h.mx /\H :

‘ [such pusom .lnd lhc. persans appmnln_d on u.vul.n basis

' u;mmunuununl of lhu said. /\u shall, lor all mu.m.s .uul
‘.']ﬂynpmm Iu, uvll xuvlnl L\LLP[ lor th, pmpm&. nllnl‘
pumnn o L- .mnly Sm,ll w Civil seryant sh.\li in licu 0[
e pmsmn .md QAF muw ln. cutitled wrreeeive such .\mounl
. ‘ cun\nhulud by lum owards the ConLlibulmy PloVLdLnl »
’ Y und, along \\'uh lh\. (.onu ibutions made by, 50\*(.1 nmcnl

lo his 'u:count in-the s'ud in the pxcscx ibed m'mnm
- IL wxll be sccn lh“\t the. ’IbO\’C movmon has been made cxpxcssl) for

those govemment employccs employcd on comnct b-xsxs pxowded

' m'mnm ThlS plovxsmn was 111001pomte& Lo gnnt the smtus of cwxl

'Govcmmcnt "tppomted on comnct basis under pohcy ot the

i appomted ai‘tel the 1 J ul ’7001 bcfow the 'nnenchncnt Thc only 1ssuc

) 15(1 (H’

W suvm ar pml i \hu.J}t'chhul manner aller (he o 1&& :

"scwants to Lhosc ump oyc,ce, m Lhe service . of PlOVll‘lC\’Ll or the Local :

'Gowmment to make appommean on conmact only 1t 1s not disputed

th at thc pcnuonox s 1ppomum,nt wws on contiact basxs and that she was
| ,tlﬂt was d(,b'ucd befoxe us qu whcthcx the petxtlonex was selected m

-xbed manncx qu sel tlon thxour'h the Publlc Sewxcc'

: -theu selectlon was made aﬁm the l‘ July, 2001 and in- thé pleSClled -

Lhn, plmcubbd l'ndl’mblb /\beldm!:, to the Semce "Lubunal the'

;s(xmnnussmn ”1 hxs is dmpulcd by . tm, lc, um.d counsel_t‘o‘i~ the petitxpner,. )




c.p. No. 326-P q/2009
1 ht of genexal up gl adatlon of the post of Charge Nmse the pctltlonel
was up wmclcd ﬁom BPS ‘14 10.BPS- 16. By the office order mucd by

' thc Mcclicztl‘Supcrmlcﬂdcnt, D|slnct Hmdqumlcz IIospstal Swali, Wllh

~1cfexcnce Lo Uc 1cttc1 (l'ﬂccl ’50 6.2008, issucd by the DllCCtOl General,

allh Scawccs N W[ P Pcsimwm the pclmonc:i alonb wuh 10 oLhu
‘ . ] . - \_
'Nm'scs‘ were |'<.:hcvccl'[mm lh_cn' servicds. /\gmnst the ter mm.m(m of hc
pc'li‘linm-r fHed ~'.1|1pu-:|( betore lhc Provineial Survicc.

o l'v'lc\"‘;. th'

lnbunal lha, appwl \'de dnxmlsz,ul by Uu, lmpzubm_d judgiment dated

- . S

P

. .
L

were ‘issued to th'é l'éspondei‘ftsin v

iew of the following submissions

., madc by thc le'u ncd counsel 101 the pctmonex -
e is, allcr'cd lhal Lhc pctmonel havmg been \ppomtcd
e on. 4.2 UOb‘m BLS- 14 and subsequently up praded Lo | '
f‘,fl)i’s 6 on ll i ”UU’I lhom,h on “contracl bnsm, had
;‘ sland uput m/ml i (“ml Scrvamt on lhc hmq of Ci\'ll "
: Scmntq (Ammchmnt} Act,. 2005 plomulgatcd Y6n
23. 7 2005 whmuby section 19- of the Cwﬂ Sewants‘
| Ac,L was .lmn,nclt,d lhd{ having bu.,omu 1cbu1m Lml
bcwdm shL cou\d not have bccn whcved/wmovcd on
)0 6 2008. llu, pmm\ duuvu mmuiuutmn Nolxu, m
thc 1cspondcnls bc xssucd for dwte to be ﬁxed Ly th tl .
e oil\c.c,.- ' F

fhe moot qm,suon in. Un

sc1v1ccs bLOOd lcg,ul

", ’ ".V"Ol4 2009"011 Lhc yound Hmt Lh(.. pcuhonm was contract’ cmployu. '

i, . ,

;‘ ‘,'md tlﬂt she had not bcmg cmploycd in the pxesm ibed m'mnm, “that is

]’ . | : hx ough the Public Seche Comnﬁsswn ” |
2 “The case. came up for hemng on"79 12.~201Q and notices .

3 C'\be s, tlexefon,, .whethei thc—: petiuoncx s :

mmud under Section 19(7) of khc wal Suv:mls '

1
| FieiP

e s

4 - et e e e 4 T
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79

\vho submlltuc [h.xl Lhn, poat to \vlnch the petlthHEI was appomted was

a Disuxct Cadlc Post and

accmduw to the Rules thcn ‘in fmcc l'i'ic'

competcnt wthouty who was cmpowmcd to makc appomtmcnis in
' xulu, II-IIi \\'.h the Dl\llll.l COOM[HMUUI] ()Ilit.u : \vhtch s also

1cﬂcctcd imn- th(, peutxonex S Iot[el of appomtmcnt In tlns conle:\t the
N

L 'Icamcd counst 1cicued Lo Lhc \1 W.F, P DlStllCt Govemment Rules of

‘Busmcss 2001 Ml Lal Lm Khﬂl(dl\, In.mm,cl /\dchlxon'll

-

/\clvocmtc
L Gcnela[ :cicncd 10 Ic-:Ltc1 datcd _;O 6"008 Tay Lhc, Dnecton

Genc;ml

K Hcalth Suwccs NW I‘ m pmwanct. whuuol [hL pumonu I

b(-.IVIC(...S Were Lumm.md .md loni\ the \l.md llmt the pc.Lmonc Wi

'appomu.d undu Lh(, /\nnu

,\‘.

.ll'l,)c\'{uln imunl Pro '-r;u'nmc Scheme and was o
| .

: lc.lu.vc.d xom--hc1 scwlcu. upnn conmlulon ol the said xchc,mc e,

‘thwfc'vel ]DlOdUCCd a notiﬂcatlon dated 15. I 7007 C'ltcgonang__, the S

ipn.lmonu 5 poat dl Lh<, uvlbvtmt lec as a DlSUlCt Cadre Post

3 The 1chancc oi the l\ddltxonal Advocate Geue1al on thc

‘:':lcttm dated 30 62008 1s‘mxs} iaccd Nuthex the advcntlsement chtcd

'76 10 ”003 1ssued by the bxccuuvc D:atnct Ofﬁcex Heall Swab1

,vamng aaphcmons fox the post, nor the appomlment oxdcn datecl

'0822005 states tlnt the posts in qucstmn were undc1 the /\nnual '

g Development Plogxamme Scheme The teuns and condxtxons of tI

-"!%.';pz.t111011u s cmploynnnt wu to bu lugulatud i accoxdancc wuh lht. sE

"'_'telms of thc 1dvextnsemcnt ‘and the appomtment '01‘dei The
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DIRECTORATE -
GENERAL HEALTH SERVICES
KHYBER PAI{IITUNI{IIWA PESHA

‘. ol -‘:;:{:'"j‘l_i.'; |

=
All (commumcalmm

should
addresscd 1o the Direclor General
Health Services Peshawar and nol
lo any olficial by namo,

beo

Sd/-

DII\ECJORGiNL{AI HEALTH

SI“]\VI("I“S I\PI\ PESIIA\’W\R

3 . o 1
.'~' E-Mail Address: wap_d.]j\.,fhh__]o_q‘,_qm .
t Qifice Phit 091-9210260
¢ N 73 Exchanger 001-9210167, 9210100
. ) o . ‘Fa).( # © 001.9210230
‘OFFICE ORDF‘R '
. e Puxsuancc of Pcsh'\wm lh{ h Court Peshawar arder d; 1(u[ ".O/I 17201 l
Hy (,()(, No. 234/2011 iy COC No. I()‘) ol 2000 in Wnl Pelition No HG()/”OO‘{ the
. Iollowmg Mdl(. Nmscs whosc suwccs Imvc, ahcady bu:n 1cgul<1u7cd m- h[vhl of
L _]ll([L'l]lUll ol iu.hwm lllbll Court l’n.slmuu dated 11!/()1/701() and bupumu C()LHL ol
‘ ,"Paklslan Judgmcnt dated 15/03/0211 undc1 sub Section-2- of Section 19 of Khyber. -
o "Pajdminld1wa Cl\ill Sewanl Act 1973 (as amended vide Act IX of 2005) vxce this
Dnu.lomlc oifcc order bcazmg I“ndst No -22241-47/E-11 dated 06/09/2010 and .
S 'j.“"No 1102 12/]~ II dalcd 10- 01.2012 are hcrcby allowed back benefits w.e. £ 23/07/2005.
"' Subscquultly the pcuocl mcmloucd against their names in _coll}m 04 to
‘colum 05 below is hmcby treated as pcnod on duty :- - ' "
SNo | Names ™ Place of | From To
o - L Poslm;:, L B T
; ()l Raj"Mohammad -S/0- DHQEF Daggar 01.07.2008 13.09.2010 .. ,
<l Amir Akbar Khan Bunner. - ' Coe
02 Mubammad Imran .\/O DO Dy e FOL07.2008 I.T.()_").'?.(H(}
SRR I Shah Zida. o Huaner L
St 03 [fazal Rtmq S/O - DMQH Ddg{,m 01.07.2008 13. 09 2010 '
C .| Hazrat Said | Bunner :
04 | Sher Dali Khan S/0 ' DHQH Da ggar | 01.07.2008 I3. 09 2010 '
| Umar Dad Bunner - g
05 | Zamir Khan .S/0, DH,:QI—I Daggar - | 01.07.2008 13. 09 2010
Samar Khan ~ Bunaer
06 | Abdul Jalil /0 Amir DHQH Daggar | 01.07.2008 13.09. '7010
Moluimme Khan Bunner o
Rl D g DI Daggar | 01.07.2008 13.09.2010
Mohummad Rasool Khan | Bunner
. 08 | MulaDad " S/0 DHQH Daggal 01.07.2008 13.09.2010
.| Noor Said Bunner * ‘ ‘ .
09 | Umer Farooq - S/O DHQU Daggar | 01.07.2008 13, 00.-"{)10'
| - Ghalwm Ahmad < | Bunner : , ,
- 10. " [ Irshaduilah  S/0O N DIIOIIT)j;;,p_:n' 01.07.2008 .- .1 13, 00 ’7010
e hsunuttaly o Bunner e : '
Ll Meryj ' Khan -S/0 DllQllDdu,dL 01.07.2008 13.09. 2010
Amreen Khan’ Bunner’ o
12 | Sahib Zaman. S/O " DHQH-Daggar | 01.07.2008 13.09:2010
Noor Wahid i -] Bunner - ' -
13 | Anwar Zaib. 'S/0 DHQH Daggar ] 01.07.2008 13.09.2010
Amroz Khan Bunncx Lo

PO
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. bcctctmylo Govl ofl(hybca P |I\htunl\lnva lh,.xlth Departiment, Khybu

_ Al’df\h{unklnva Pesahwar with relerdhee (o llu, ILlQ.,l No. SOFH111/3- 5/201"’
47 (Raj-Mohammad) dated 04/07/201”

A AddL: Registrat Peshawar Hligh.Court I’lemwal with reference to lhc Icucx .
Cs4 0 No. 15829/3udl: dated 101212011, - : 2 S L
LA EDO (Health), Buner. SR

. Mcdical Supdt DIIQ IIo‘spxlal Daggal (Bunct) N
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The Secretary, g . a&v \5‘9, Qg(ﬁ
Govt. Qf,Kfﬁj’/ber ’P:cfikhturikhwa, AT \7\&5‘ \\w)}\\;,x :
‘Health Department; Civil Secretariat, .:'.'--SQL'\X

. Peshawar.

o 7 (31
Subject: - Departmental Representation for regularization of .
© . 'the services of the appellant w.ef  14.02.2005 till
, o . .31.05.2008 on ' the basis of equality and ' equal
RE e .. protection of law in the light of “the Judgment
e ., . rendered by the august Peshawar, High Court, -
L .+, -+ Peshawar in Writ petition N0.1662/2007, 1166/2008 & * .~
: ' 1160/2008 decided on 14.01,2010 and upheld by the
august Supreme Cburt of Pakistan vide C.P.170-P te
172-P & 668-P of 2010.- T s

: Re_spectéd Sir,

I have the honour.to submit the departmental Representation forr S .
.+ your favourable consideration on the following facts and grounds: '

. 1.°  That in the. year 2003 the Executive District Officer, Health,

 District Swabi, floated an advertisement through Press, inviting

applications for Charge Nurses. Appellant being qualified in

terms of advertisement applied for the same and after going

through selection process, the Departmental ~ Selection

" Committee recommended her and finally she was appointed as

Charge Nurse (BPS-14) by Executive District Officer (Health),

~ . Swabi on the approval of the DCO vide order dated 14.02.2005.
It will not be out of context to mention that vide letter dated

Jp:01.2002 issued by the Govt. all the Provincial Cadre Postsin -
_ %B‘PS-‘IS & below of the Health Department were converted into
~ “District Cadres.

2. That.in pursuance of the order ibid, appellant assumed the -
“charge of her duties at DHQ Hospital Swabi, thereafter = ,
" appellant started performing her duties to the entire satisfaction S
~of high-ups.. Moreover, Respondents also maintained her
" Service Book wherein necessary entries were also entered from
time to time and she was also allowed all the facilities and
privileges as admissible to other regular employees. - '

3.°  That in the year 2002 the Government had “introduced a
"' Contract Policy and hence all the appointment thereafter were
made under the same Policy similarly the appellant was also’
appointed under the- same Contract "Policy and it was

A




specifically ma.ntloned in the ‘appointment | order that tbe-". /
© appointments of" appellant would be governed : qunder the same

" Contract Dohcy Tt will not:be out of context to mention that

. neither in the, advertlsement nor in the appointment order there
is mention of the fact that. the post against Wh1ch appellant was
~ appomtment was a prOJect post. S o

That in the year 2005 the Govt decided to grant regulanzatwn .
to all those employees who were appointed under the Contract *

Policy of 2002 and in-this respect the Provincial Assembly:
passed an Act 1. e. the NWFP Civil Servants (Amendment) Act,.
2005 (hereinafter . referred to as Act-IX of 2005) whereby‘
Section-19 of the NWEP Civil Servants Act,” 1973 was
substituted and accordmgly all those employees who were
_appointed in the prescribed’manner on or after the 1% July, 2001 .
- till the commencement of the Act were declared to be regular
_civil servants for all intents and purposes except the Pension &

Gratuity and copy of the letter dated 10.08.2005 issued by the |

‘Govt. Thus under the Act all the employees: selected and
appointgd on Contract basis stood automatically regularized by
'operanon of law.

That since the date of her appointment, appellant had regularly
performed her services to the entire satisfaction of her :
superiors, however, later on, the appellant was told that her
appomtment was under the ADP Scheme and that appellant
should appear before the Public Service Commission for the. -
post. In the meanwhile the posts were advertised by the Public
" Service Commission and thus appellant was compelled to apply
for the same and after undergoing the selection process, she was
recommended and appointed as Charge Nurse vide order dated
31.05.2008 and continued on the same post without termination

of the services.

That in identical case under similar circumstances, the Male/
'Female Nurses of District Dir Lower and Malakand who were
also terminated under the samé ground of Project employment
* and who were similarly appointed the way back In the 2003 &
2004 alongwith the appellant approached the august Peshawar
High Court, Peshawar in Writ petition No.1662/2007,
1166/2008 & 1160/2008 which were allowed vide Judgment

" dated 14.01.2010 on the strength of similar other Judgment in

Writ petition No.475/2006 titled “Miss Shagufta Sayed...Vs..

The Govt. of NWFP and others” decided on 11.07.2007 and
the same was subsequently upheld by the august Supreme Court
" of Pakistan vide C.P.170-P to 172-P & 668-P of 2010 decided

on 15.03.2011.




- .Séwemge_ Board, Karachi and othiers” .reported in 2005 . -

E o

- That accordingly all the ‘terminated Male/F emale Nurses were
- not only reinstated into service but also declared: regular ©
' employees under the Act IX of 2005 and ‘they were also | .
- allowed back - benefits by the Department. As the _c':afi's‘e_of

appellant was identical. innature, therefore, she.is also ‘entitled:

~

. :to theisame relieéf under the rule of consistency,and equality. ..

" That appellant was unaware of the,l‘JudgmentsAafor'ésa_id:;and just
‘now she came to know about the same. As the case of appellant -

is identical on all fours with that of other employees of the

Department working in similar manner who were granted relief - -
. by the august Peshawayr High Court, Peshawar therefore,‘_.
--appellant is also entitled to the same relief under the principle

of consistency and - equality - as laid down in, the case of

 “Hameed Akhtar Niazi...Vs..'The Secretary, Establishment.

Division, Govt..of Pakistan and others reported in 1996 SCMR
1185 and Tara Chand and others... Vs...Karachi Water and

. SCMR 499 and anohar Judgment reported in 2009 SCMR 1.

e depart

It s therefbre, requested that on acceptance of this

mental Representation, the services of the appellant .méy

. graciously be regularized w.e.f. 14.02.2005 till 31.05.2008 in the light

' Dated:

~ of the Judgments delivered by the august Peshawar High Court,
- Peshawar cited above with all back benefits, . R

" Yours faithfully
N o : G\CC(;(@ ]\\95

SAHVEBRAS QAT

Charge Nuse, DHQ Hospital, ‘
Swabi, L o

_/03/2014
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~%¢.. BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

t

3
4

APPEAL NO. 1009/2014

Miss. Saeeda Naz D/O Amir Bahadar Charge Nurse DHQ Hospital Swabi.
R/O Village Marghuz Teh &Distt. Swabi..................... (Appellant)

VERSUS

1. The Secretary, Govt: of Khyber Pakhtunkhwa, Health Department, Peshawar
2. The Director General Health Services Khyber Pakhtunkhwa, Peshawar
3. The District Health Officer, District Swabi

................................................................................ Respondents)

- WRITTEN STATEMENT ON BEHALF OF THE RESPONDENTS PRELIMINARY

OBJECTIONS
Respectfully Sheweth:

1. That the appellant has no cause of action/ locus stand.
2. That the appellant has deliberately concealed the material facts from this
Honorable Tribunal, hence liable to be dismissed.

3. That the appellant has not come to this tribunal with clean hands.

4. That the appellant has files the instant appeal just to pressurize the
respondents. :

S. That the appellant has not filed the instant appeal on malafide motives.

6. That the instant petition is against the prevailing Law and Rules. .

7. That the appeal is not maintainable in the present form and also in the present

circumstances of the issue.
8. That the appeal is time barred.

9. That this honorable tribunal has got no jurisdiction to entertain this appeal.
FACTS: .
1. Correct, to the extent that on recommendation of the District Selection

Committee Miss. Amina Naz Charge Nurse was appointed as Charge Nurse
BPS-14 on'contract basis for three years vide EDO Health office letter No.827-
59/EDO Health Swabi dated.14.02.2005. She submitted her arrival report on
18.02.2005. The list of the para is incorrect. '

2. Correct. She assumed the charge and necessary entries done /maintained in .
her Service Book.
3. Correct to the extent that her appointment was made under contract policy

2002 under ADP Scheme w.e.f. 14.02.2005 for three years specially mentioned
in the appointment order, but there was no mention of ADP Scheme in the
advertisement. Moreover she received her salaries from ADP Scheme and not
from regular budget. :

4, Incorrect, she was appointed under ADP Scheme for three years and on the
expiry of her tenure she was relieved on the directives of Director General
Health Services KPK Peshawar vide letter No.19383 /E-1I dated.30.06.2008 by
Medical Superintendent DHQ Hospital Swabi vide letter No.1723-40 /G-CH
dated 30-06-2008. : '

In the response of an the appeal of applicant Director General Health Services
clarified that under civil servant act 2005, employees appointed against the
post created under ADP Scheme cannot be adjusted on regular post, vide letter
No. 23743-50/E-II dated 07/05/2008. _

S. It is correct that on the expiry of her tenure she was relieved from services.
Meanwhile she appeared in Public Service Commission which recommended
her for the post of Charge Nurse (BPS-16), due to which she was appointed on
the same post by DGHS vide letter No.30913-992 /E.II Dated 21/10/2008. She
took the charge on 24.10.2008. R :

6. Incorrect, as after completing of her three years contract service on 30.06.2008
on the recommendation of the Public Service Commission she was again
appointed on the post of Charge Nurse' (BPS-16) by Health Department on
21.10.2008. However, case of the appellant is different from those mentioned is




N ~ 21.10.2008. However, case of the appellant is different from those mentioned is -

| that some who approached the Honorable Peshawar High Court were -
reinstated.

7.  Correct to the extent that only those petitioners who took the matter to the
Honorable Court were given relief but she was not included in the appellants.

OBJECTION TO GROUNDS: ‘

A. Incorrect. As 1st she was appointed by District Selection Committee on contract
basis on the post of Charge Nurse (BPS-14) for a period of three years under
ADP Scheme and after the expiry of her contract period she was relieved by
DGHS according to the rules. She took benefits of contract policy at that time.
After the recommendation of Public Service Commission she was appointed on
the post of Charge Nurse (BPS-16) by Health Department and since then she is
receiving benefits of regular service employee. Thus no violation of constitution
of Islamic Republic of Pakistan 1973 has been done.

B. Incorrect. According to various judgments of Supreme Court each case is to be
decided on its own merits has the case of appellant is totally different from
those mentioned in this Para’s. :

C. Incorrect. No discrimination has been committed by the respondent and the
appellant was dealt according to the law. -

D. As she was appointed under ADP Scheme for three years therefore, she was not
regularized and was relieved according to the rules.

E. Asin Para D. : »

F. The respondents also seek formation of this Honorable Tribunal to adder ‘
further grounds during arguments.

SECRETARY to ch'r; OF
KHYBER PAKHTUNKHWA
HEALTH DEPARTMENT PESHAWAR

DIRECTOR GENE HEALTH SERVICES,
KHYBER PAKHTUNKHWA, PESHAWAR-

2
Ve
DISTRICT HEALTH OFFICER,

SWABI




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

| Service Appeal No._1009 /2014

Mst. Saeeda Naz.......cccc.vviiiiiiniieiiiinieei e, ... Appellant

| The Govt. and others................ UOTOT TP Respondents

REJOINDER ON BEHALF OF APPELLANT IN RESPONSE TO REPLY FILED
BY RESPONDENTS.

Respectfully Sheweth,

Preliminary Objections:

Preliminary objections raised by answering respondents are erroneous and frivolous. The
appellant has got cause of action and for that matter locus standi to file the instant appeal.
The Tribunal has got jurisdiction in the matter. The estoppel has no relevance in the
instant issue and moreover, the appellant has approached the Hon'ble Tribunal with a
bonafide claim. All the necessary parties have been arrayed as Respondents. The appeal

is in its correct form and shape and also within time.
Facts:
1&2. Paras-1 & 2 of the appeal have been admitted as correct needing no rejoinder.

3. Reply to Para-3 of the appeai is incorrect hence.denied. The posts were advertised
regularly and so was the appointment order of the appellant where there was no
mention of the project or for that matter ADP. The appointment was under the
contract policy of 2002 which got regularized subsequently in 2005.

4, Reply to Para-4 of the appeal is incorrect hence denied. The appointment of the

appellant was regular against a sanctioned post and even if it was an ADP, the

- same was subsequently converted to regular side. Moreover, the appointment of

the appellant was made on regular basis. The letter dated 07.05.2008 was not
according to law hence not considered by the High Court as well as by this

Tribunal.
5. Para-5 of the appeal -being admitted needs no rejoinder.
6. Reply to Para-6 of the appeal is also incorrect- hence denied. The case of the

appellant is identical with the case of writ petltloners in the cited case. Moreover,
this Hon'ble Tnbunal also passed a Judgment dated 03.12.2015 in Service

P



ey

Appeals No.1815/2011, No. 1325/2013, No.1905/2010 and No.1907/2010 filed
by the colleagues of the appellant wherein the cases were remanded to the
Department to examine the case under the law on touchstone of the Judgments

passed by the Hon'ble Supreme Court of Pakistan. -

. Reply to Para-7 of the appeal is misconceived. Under the law all the similarly

placed are entitled to the relief whether they litigated or not.

Grounds:

A. Reply to Ground-A of the appeal is incorrect hence denied. The appellant was not
treated according to law. The contract employees were subsequently regularized

but the appellant was ignored.

B. Reply to Ground-B of the appeal is misconceived. The case of appellant is

identical with the case already decided by the Peshawar High Court, Peshawar
- upheld by the Supreme Court of Pakistan.

" C&D. Replies to Grounds-C&D of the appeal are incorrect hence denied.

E. Ground-E of the appeal is not replied hence admitted.

F Reply to Ground-F of the appeal needs no rejoinder.

It is, therefore, humbly prayed that the reply of answering Respondents may

graciously be rejected and the appeal as prayed for may graciouély be accepted with

" costs.

Through -

Dated: 1S5 /_§ note

Verified as per instructions of my client, that the contents of this rejomder are true and
correct to the best of my knowledge and belief and nothing has been concealed fro
Hon’ble Tribunal.




