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Counsel for the appellant and Addl. AG for the 

\ respondents present. Arguments heard and record perused.

08.1.20178i-

■1

This appeal is accepted as per our detailed judgment of 

; today in connected service appeal No. 1001/2014 entitled “Mst. 

; V Samina Begum Vs. The Secretary, Government of Khyber 

. .. . Pakhtunkhwa Health Department, Peshawar and two others”.

Parties are left to bear their own costs. File be consigned to the 

record room.
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Clerk to counsel for the appellant and Adll: AG/for -f-^f"."^'24.08.2017.

respondents . present.. Clerk to coui^el for the ^appellant. ,seeks.> 

adjournment. Adjourned. To come up for arguments on 02.11:2017 

before D.B.

(Ahmad Hassaii) 
Member

(Gul Zeb Khan) 
Member

V

:

02.10.2017 Counsel for the appellant and Kabeerullah Khattak, 

Addl. AG for the respondents present. Counsel for the 

appellant seeks>_ adjournment. To come up for arguments on 

03.01.2018 before the D.B. r

i'

03.01.2018 Counsel for the appellant present. Mr. Muhammad Jan, 

DDA for respondents present. Counsel, for the appellant stated 

before-the court that similar: nature of appeals have been fixed 

before D.B oh 08.01.2018, therefore the-same may also be clubbed 

. with the said appeal. Request .accepted. To come up for arguments

' ■ oh 08.01.2018 before D.B alongwith connected appeals.
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(Ahma^H^san) 

Member(E)

;
. ' ; (M.Amin Khan Kundi)

Member (J)
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Agcnl 10 pounscl for the appclljml and Mr. 'Yar Giil, Senior 
Clerk alongunth Mr. Usman Ghani, Sr,OP Tor rospondunis 

present. Agent to eourtsel (or the appellant requestet.^ ibv 

at^oui-mncni. AdjouriH'd /t'f* ?irgnmenis 

bePore U.B.

1 5.08.2016
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'Clerk; to- counsel for the appellant and Mr. 

Ziaullah, GP for respondents present. Clerk to counsel fpr 

the appellant requested for adjournment. Request 

accepted. To come up for arguments on ^"3

«> 20.12.2016
j
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14.07.2015 Agent of counsel for the appellant and Addl: A.G for respondents 

present. Requested for adjournment. To come up for written 

reply/comments on 1.9.2015 before S.B.

- 9'iI
mii
m (

Ch^rman
mm j,

i|
10 01.09.2015 Agent of counsel for the appellant and Mr. Yar Gul, Senior Clerk 

for respondent No.2 alongwith Assistant A.G for all respondents 

present. Written reply not submitted. Requested for further 

adjournment. Last opportunity granted. To come up for written j 

reply/comments on 23.11.2015 before S.B.

I ' ■

>1

23.11.2015 Agent of counsel for the appellant and Mr. Yar Guj^enior 

Clerk alongwith Addl: A.G for respondents present. \^h?fe'i'¥Jply 

submitted. The appeal is assigned to D.B for rejoinder and final 

hearing for 12.4.2016.
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^Chairman
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12.04.2016 Clerk tQ\ counsel for the appellant and Addl: AG for

1
respondents present. Clerk to counsel for the appellant requested

for adjournment. To come up for rejoinder and arguments oni
■' ■

15.08:2016,
^1

I hii: Member
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Counsel for the appellant present, and requested for 

adjournment. Request accepted. To come up for preliminary

20.02.2015
I

hearing on 26.03.2015.

I/V
Member

Counsel for the appellant present. Learned counsel for the 

appellant argued that in respect of identical issue appeal No. 

571/2013 has already been admitted to regular hearing which is fixed 

for 16.04.2015.

26.03.2'015

y*

m
t/5 '

CO .<i>

CX. p 
&

In view of the above, this appeal is also admitted to regular 

hearing. Subject to deposit of security and process fee within 10 

days, notices be issued to the respondents for written 

reply/comments for 16.04.2015 before S.B to be heard alongwith the 

afore-stated appeal.

O

Ch^man

Agent of counsel for the appellant and Addl: A.G for respondents 

present. Requested for adjournment. To come up for written 

reply/comments on 1^^,2015 before S.B.

16.04.2015
8

Chairman
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Clerk of counsel for the appcll'ant ]!iresenl. Sipde the 

Tribunal is incomplete, therefore, case is adjourned jo 26.01.-!0r5 

for preliminary hearing.

10.11.2014I
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/ I1* Counsel for the appellant present,and stated that similar
I

nature of appeals titled Rehmal Pas and olhcrs pn sei'vicc appeals 

No. 571 to 577 have already been .admitted and pending bejbre

26.01.2015
: i

I

I

I \ 1

the learned bench-ll, therefore the same, may also be'admi le.d
I • , C'.

f .■ , I ' (I
clubbed with tlie said appeal. The above mentioned }Sfir.dee

appeals may be requisition. To come up for further preliminary

and
11

I
\

i'■f
hearing on 09.02.2015.
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Counsel for the appellant present, and requested for,
i
I adjournment. Request accepted, 'fo come u| fof prelimijiary

09.02.2015«
I

: •

I

!
hearing on 20.02.2015.I
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Form- A
FORM OF ORDER SHEET

Court of

inn4/20i4Case No.,

Order or other proceedings with signature of judge or MagistrateDate of order 
Proceedings

S.No.

31 . 2

The appeal of Mst. Shaheen resubmitted today by Mr. 

Khaled Rehman Advocate may be entered in the Institution 

register and put up to the Worthy Chairman for preliminary 

hearing.

06/08/20141

v\

This case is entrusted to Primary Bench for preliminary 

hearingto be put up there on

2

■

/

-'U



The appeal of Mst. Shaheen Charge Nurse received today I.e. on 08.07.2014 is incomplete on 

the following scores which is returned to the counsel for the appellant for completion and 

resubmissiori within 15 days;

1- Copy of appointment order of the appellant as Charge Nurse mentioned in para-5 of the 
memo of appeal Is not attached with the appeal which may be placed on It.

2- Annexure-F of the appeal is illegible which may be replaced by legible/better one.
3' Annexures of the appeal may be attested.

ys.T,No.

/2014.

SERVICE TRI^WAL 
KHYBER PAKHTUNKHWA 

PESHAWAR.
Mr. Khaled Rehman Adv. Pesh.

; . ;

'I' ■M
■ i. '
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‘ lK^FORE the KHYBER PAKHTUNKHWA service tribunal PESHAWAR

Service Appeal No. /2014

1
I

Mst. Shaheen 1The Govt, and others

Versus A
Appellant Respondents

TN'DEX

1. Memo of Service Appeal 1-7
2. Advertisement A 0-8
3. First appointment letter 14.02.2005 B 0-9
4. District Cadre Policy 

Regularization Act, 2005
15.01.2002 C 0-10

5. D t/ ^ 13
6. Circular letter 10.08.2005 e

2”^* appointment order 

Judgment of the Hon'ble 
Peshawar High Court, 
Peshawar

7. 31.05.2008 F
i
\
i8. n -14.01.2010 G

Judgment of the august 
Supreme Court of Pakistan9. 15.03.2011 H

10. Departmental Representation I
11. Wakalat Nama

7

0ellant
Through

hale<
Ai i^te^Te^awar
3-D, HarooiTMansion 
Khyber Bazar, Peshawar 
Off; Tel: 091-2592458 
Cell # 0345-9337312: 9- /Dated:

\
^ ■-
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Before the khyber pakhtunkhwa service tribunal peshawar

Service Appeal No. 72014

Mst. Shaheen
Charge Nurse, DHQ Hospital, Swabi......Appellant

Versus

The Secretary,
Govt, of Khyber Pakhtunkhwa 
Health Department, Civil Secretariat. 
Peshawar.

1.

2. The Director General,
Health Service, Khyber Pakhtunkhwa, 
Peshawar.

3. The District Health Officer, 
District Swabi Respondents

SERVICE APPEAL UNDER SECTION 4 OF THE 

KHYBER PAKHTUNKHWA SERVICE TRIBUNALS 

ACT, 1974 FOR REGULARIZATION OF THE 

SERVICES OF THE APPELLANT W.E.F.

14.02.2005 TILL 31.05.2008 ON THE BASIS OF 

EQUALITY AND EQUAL PROTECTION OF LAW 

IN THE LIGHT OF THE JUDGMENT RENDERED 

BY THE AUGUST PESHAWAR HIGH COURT, 
PESHAWAR IN W.P. NO.1662/2007, 1166/2008 & 

1160/2008 DECIDED ON 14.01.2010 AND UPHELD 

BY THE AUGUST SUPREME COURT OF 

PAKISTAN VIDE C.P. NO.170-P TO 172-P & 668-P 

// OF 2010 FOR WHICH APPELLANT PREFERRED 

( DEPARTMENTAL REPRESENTATION TO 

RESPONDENT NO.l BUT THE SAME WAS NOT

tad

aMA
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DISPOSED OF WITHIN THE STATUTORY 

PERIOD OF 90 DAYS.

PRAYER;

Oh acceptance of the instant appeal, appropriate 

directions be issued to the Respondents to regularize the 

services of appellant w.e.f. 14.02.2005 till 31.05.2008 in 

the light of judgment rendered by the Hon'ble Peshawar 

High Court, Peshawar with all back benefits on the basis 

of rule of consistency and equality before law.

Respectfully Sheweth,

Facts giving rise to the present appeal are as under:-

That in the year 2003 an advertisement (Annexi- 

A) was floated through Press, inviting applications 

for Charge Nurses. Appellant being qualified in 

terms of advertisement applied for the same and 

after going through selection process, the 

Departmental Selection Committee recommended 

her and finally she was appointed as Charge Nurse 

(BPS-14) by the then Executive District Officer 

(Health), Swabi on the approval of the then DCO 

vide order dated 14.02.2005 (Annex:-B). It will 

not be out of context to mention here that vide

1.

letter dated 15.01.2002 {Annex:-C) issued by the

Govt, all the Provincial Cadre Posts in BPS-15 & 

below of the Health Department were converted 

into District Cadres.

That in pursuance of the order ibid, appellant 

assumed the charge of her duties at DHQ Hospital 

Swabi, thereafter appellant started performing her

2.



3

duties to the entire satisfaction of high-ups. 

Moreover, Respondents also maintained her 

Service Book wherein necessary entries were also 

entered from time to time and she was also 

allowed all the facilities and privileges as 

admissible to other regular employees.

That in the year 2002 the Government had 

introduced a Contract Policy and hence all the 

appointments thereafter were made under the same 

Policy similarly the appellant was also appointed 

under the same Contract Policy and it was 

specifically mentioned in the appointment order 

that the appointment of appellant would be 

governed under the same Contract Policy. It will 

not be out of context to mention that neither in the 

advertisement nor in the appointment order there is 

mention of the fact that the post against which 

appellant was appointment was a project post.

3.

4. That in the year 2005 the Govt, decided to grant 

regularization to all those employees who were 

appointed under the Contract Policy of 2002 and in 

this respect the Provincial Assembly passed an Act 

i.e. the NWFP Civil Servants (Amendment) Act, 

2005 {Annex>jy) whereby Section-19 of the 

NWFP Civil Servants Act, 1973 was substituted 

and accordingly all those employees who were 

appointed in the prescribed manner on or after the 

1^^ July, 2001 till the commencement of the Act 

were declared to be regular civil servants for all 

intents and purposes except for the purpose of 

Pension & Gratuity and copy of the letter dated
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10.08.2005 {Annex\-E) issued by the Govt. Thus 

under the Act ibid, all the employees selected and 

appointed on Contract basis stood automatically 

regularized by operation of law.

■V

5. That since the date of her appointment, appellant 

had regularly performed her services to the entire 

satisfaction of her superiors, however, later on, the 

appellant was told that her appointment was under 

the ADP Scheme and that appellant should appear 

before the Public Service Commission for the post. 

In the meanwhile the posts were advertised by the 

Public Service Commission and thus appellant was 

compelled to apply for the same and after 

undergoing the selection process, she was 

recommended and appointed as Charge Nurse vide 

order dated 31.05.2008 {Annex:-¥) and continued 

her services on the same post without termination.

That in identical case under similar circumstances, 

the Male/ Female Nurses of District Dir Lower and 

Malakand who were also terminated under the 

same ground of Project employment and who were 

similarly appointed the way back in the 2003 & 

2004, approached the august Peshawar High Court, 

Peshawar in W,P. NoA662/2007, 1166/2008 & 

1160/2008 which were allowed vide Judgment 

dated 14.01.2010 {Annexi-G) on the strength of 

similar other Judgment in Writ petition 

No.475/2006 titled “Af/ss Shagufta Sayed,.,Vs,,, 

The Govt of NWFP and others” decided on

6.

11.07.2007 and the same was subsequently upheld

by the august Supreme Court of Pakistan vide

' v
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C.P.170-P to 172-P & 668-P of 2010 decided on 

15.03.2011

That accordingly all the terminated Male/Female 

Nurses were not only reinstated into service but 

also declared regular employees under the Act IX 

of 2005 and they were also allowed back benefits 

by the Department. As the case of appellant was 

identical in nature, therefore, when the appellant 

came to know about the decision, she also 

preferred Departmental Representation {Annex>l) 

to Respondent No.l but the same was not disposed 

of within the statutory period, hence this service 

appeal inter-alia on the following grounds:

7.

Grounds:
That Respondents have not treated appellant in 

accordance with law, rules and policy on subject 

and acted in violation of Article 4 of the 

Constitution of Islamic Republic of Pakistan, 1973 

and unlawfully refused to regularize the services of 

the appellant, which is unjust, unfair and hence not 

sustainable in the eye of law.

A.

That appellant was unaware of the Judgments 

aforesaid and just now she came to know about the 

same. As the case of appellant is identical on all 

fours with that of other employees of the 

Department working in similar manner who were 

granted relief by the august Peshawar High Court, 

Peshawar therefore, appellant is also entitled to the 

same relief under the principle of consistency and

B.
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f*

V-,- equality as laid down in the case of “Hameed 

Akhtar NiazL.. Fs... The Secretary, Establishment 

Division, Govt of Pakistan and others reported in 

1996 SCMR 1185 and Tara Chand and 

others,,. Vs, Karachi Water and Sewerage 

Board, Karachi and others” reported in 2005 

SCMR 499 and another Judgment reported in 

2009 SCMR 1.

C. That the appellant has been discriminated because 

similarly placed employees serving in identical 

circumstances have been regularized with all back 

benefits whereas the appellant has been refused the 

same benefit which is violative of Article 4 & 25 

of the Constitution of the Islamic Republic of 

Pakistan, 1973.

That appellant was appointed on Contract basis 

under the Contract Policy of 2002 and stood 

regularized by the operation of law and therefore, 

she was entitled for regularization of her previous 

service on the analogy of other colleagues 

similarly regularized.

D.

That appellant all along during her previous 

service has been treated as a regular employee, she 

has been extended all the facilities of a regukr 

employee and furthermore, her contract period was 

not further extended after the promulgation of the 

Act-IX of 2005 which by itself reflects that the 

services of appellant were regular and not of any 

project.

E.
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That appellant would like to offer some other 

grounds during the course of arguments.

X F.

It is, therefore, humbly prayed that the instant 

appeal may graciously be accepted as prayed for above.

Any other relief as deemed appropriate in the 

circumstances of case not specifically asked for, may also 

be granted to appellant.

pellant
Through

Khaled
Advo^ m awar.

Dated: 2 / 07/2014

!)
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amoLOUDicn
Coiiseqnenl upon Iht' rcconiniendnlion ofseleclion cominiUce in ily meeting 

• liuld on 25-11-2004 iuitl duly approved luid signed by Llie Dislriel Coordinaiiun 
Officer .Swahiff-'ornpetent Anthoritj') vide his; letter'Ko. 247/1 ?ynCO (Health)

■ dated 08/02/2005, llie Ibllowing iU*c hereby appointed as CliaigcNurses (CPo-K, 
Ks. 3100-240-10300) plus usual allowances as admissible under the conli'act 
policy 2002 4.4;

; p'. .
■ j;. ■

Hamida Gul D/O Gulab Khan.(Moh:- Slianfsha Khe! Swnbi.)
— .w 3- - “Nuvcvd Said D/0"Uincr Said^fvjiisnnTv'vuau Viii. j^aia Giiiu'i Ivliu'diuir

7 ^ho'^in Snhrnb N/O Muhanrniad Sohrab (Moli;- Karam. Khci Swahi). 
-Iliunlda p/0 Ziu'KJi'iui (Viil;-'jidbai Svvabi).
Jinlsiian Ani 0/0Niniatullali ( Vill:- Kalabat Swabi).

^ r.abiaD/C b'azal Iwhnnui ( Viil:- luunal ohcrKilli r>vvabi.)
:5;iJuiai l.)/0 Jaber ICIuui ( Vill:- Maneri Bala.!3wahi).

v/t.:
].

4.
5.

• 8. ^/AciilaNx'O/O’Hiuuid Sludi (,-Mnh ; InayalKhcl 5>a'ubi.) •
• V. ^/’diuiziiJ'a bogiiiu 0/u Sardar Widi ( Viii:- .Sheildi.Dhei’i Swabi).

10. Siuninaiyo Shamns KJam (yjl!; Uihor Swabi.
11. hshad .13il)i D/0 Gimfrtmullui(!(Vi]l; Tordhei'ovvabi)- 
12 Ynsmeen 0/0 Sherin Khan ( Vil: Mnnerl Payan Swnbi),

P/A!inaiec D/0 Ziuniii (Kabal DisU: vOwal).
■ 14.' . S(\alieeu l)/() Zardui ( Vill: AsolaSharit'Swabi).

Majyaiu Dibi D/0 F;ikli Rehijian (Vill; Tano Tchsil: Lahor Swabi).'
Farveeu D/U Muliaiumad Shall V liid'tjliah Koad Oisii: Hardaii).

17. , Sadaqatp/0 Maliabat‘Khan (jVill: Shewa Swabi).
is. . NiglialBibi D/0 BaklilNawcU ( Vil: Kohi Biirruol Oisli: Miudiui). '

' 10. Oilhnra 0/0 Snrdnr Wali ( Vill: Sheikh Dheri Svvabi).
■'20. N/i^isli Beguut D/0‘Dilawai' Shall ( Vil: Zitu al kitlva Saliib DisLl; Noshelu'a).
21. Shaheen D/0 Hazi-at Mir ( Moh: Toor Khel Swabi).
22. , ‘ SaeedaNazD/0 .f\inirBaliaclcr ( Vill; Miughuz Swabi).
23. Sliaheen Nawaz D/UWmir Niiwaz (Distt: BiUimO.- 

■ ' y24. Siu'iat Jehan D/0 Muhammad Qiuiier (Vill; Dagai Swabi).
25. Lutiaz Old D/0 Muhanuiiad Shall (Eidgaii Road Disit: Miudan).

.26. ^^Anjumtin Begum D/0,Abdulwadpod( Vill: GumbatTchsilTimerg;ii-a Dir).
' '27.'i/’NusiatKliaii D/0 Nawai Kliuii ( Vill: Dagai Swabi).

28. />Bibi Amina D^ Aniinul Haq .Viii: Aiadaiul Bntkhla).
.. . , ■

Your appointment will be subject,to the Iqllowinc terms coiiditious:-
1. - Thai your appointment is purely on contract basis for aperiod of tlirec ye

,.. ■ and your sei vices are liable to be lenu'matetl at anv time wiihoui any notice or
■ ■ reasons being assigned.’/ , ii - • ‘

2. TluiL you luv declared mediciijiy fit Ibr Govcnuiieai Service.
'llie post is non rrniisfbi'nbiq/^i,|-' .

■ :'l ' ' . ' 'ii i:' ' ■
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, UUYlilU^MliN'r Ul'NWi'r, 
STAni.ISllMENT&AJ^MN.BKPAUTMRNT. 
‘ CHKCULATJON WINC;; . ’

‘i.’l Pwiinwar, the 15'’‘Jiiniiiii-y,?.0()2. ,

■1km ■n.o <iW ■ Ir
‘i •• -'khi.u •I • •

-I• ■« )I ;
P-

* INOTTFTCATTQN. ;:

1‘hc Governor. "NWl'P Is plcuti- .. to . convert.i. f;.i 
. • • ij. •

Provincial Cadre Posts in BS-15 and below of the Provincial Mcnllh Dcparlinciil into the. .* • • ' ' i 
District Cadres svith immediate cffccl on the ftillowinif tenns and comlilions:-^

. No.SOR.ir(E(S:AD)l(20)/9£i.V..m.

« .

i
■ Permanent transfer u> the I^islriot.s v/ill l)c made on domicile and seniority • •; !•

b’osis.
s

I

ofthe. personnel of that pnriicuinr district bcinf; more than-.the ■ A 
sanctioned slrcitijlh, Ihn deployment will bo on tlie basis ofyeniority mid lljc <' ■
junior most over-flow will bo posicil icmporariiy to llic adjacent disirioU till 
such time vacanc}^ occurs in.thc District of their doniicilc.

«?

■ b) Tn ease

r•• s >
All .such cmployec.s of the above .si.'Utis working in FATA but belonging to 
settled di-slricts will be adjusted as per their seniority in the cudre imd llic 

■ over-flow svill ccmtinut: workinj; in FATA till such lime a vacancy occurs* 
in their districts of domicile. • . . • . ‘

• i •

c)

■I'hi; doinicilL- of the; li;nuilc (.lUi.-hils will he counted under llic-wedlock , . ■ 
policy nnd xuch employees will In: i:iven one lime, irreversible eliuicc to ' 
opl for ihc dislriots of ihcir spouse or their own. In ciiso of spouse bcitiK a 
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Regularization of Services Laws 761
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Id doe$,. st 'n™ “Jderall|i; ; Provincial Assembly of the North-West Frontier Province on
i by the Governor of North-West Frontier Province nn ^hp 94^^ February, 1990, and assented to
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It is hereby enacted as follows:- ■
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Civil Servants (Amendment) Act, 2005
:3

(N.W.F.P. Act No. IX of 2005)

An Act further to amend the North-West Frontier Province Civil Servants Act 

[Gazette of N.W.F.P,, Extraordinary, Page No. 202-203, 23rd July, 2005]
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(( Regularization of Services Laws:762■ i-I { ?m I

•it Preamble.—WHEREAS it is expedient further to amend the North-West Frontier Province 
Civil Servant Act, 1973 (N.W.F.P. Act No. XVIII of 1973), for the purpose hereinafter appearing;

*
:i'

■r K’;'"
■S ; i .It js hereby enacted.as follows:—

*Short title and commencement.—(1) This Act may be called the North-West 
Frontier Province Civil Servants (Amendment) Act, 2005.

1.i

!■:

: !l'1

It shall come into force at once.(2)
til Amendment of section 19 of N.W.F.P. Act No. XVIII of 1973.— In the

North-West Frontier Province Civil Seryants Act, 1973 (N.W.F.P. Act No. XVIII of 1973), for section 19, 
the following.shall be substituted, namely:

Pension and gratuity.—(1) On retirement from service, a civil servant appointed 
on regular basis in the prescribed manner before the commencement of the North-West Frontier 
.Province Civil, Servants (Arfiendment) Act, 2005 (hereinafter referred to as the said Act), shall be 
entitled to received such pension or gratuity as are admissible to him under the West Pakistan Civil 
Service Pension Rules:

2.
!i

1

> 19.
;■

-■i-
O ■

IIIt-

Provided that in the event of the death of such a civil servant, whether before or after 
retirement, his family shall be^ entitled to receive such pension, or gratuity or both, as admissible under 
the said rules. ' . • . = .

1';

'•i ■?

mi A person though selected for appointment in the prescribed manner to a seo/ice or 
post on or. after the 1st day. of July, 2001, till the commencement of the said Act, but appointment on 
contract basis, shall, with effect from the commencement of the said Act, be deemed to have been 
appointed on a regular basis. All such persons and the persons appointed on regular basis to a service 
or post in the prescribed manner after the commencement of the said Act shall, for all intents and 
purposes be civil servant, except for the purpose of pension or gratuity. Such a Civil servant shall, in 
lieu of pension and gratuity, be entitled to receive such amount contributed by him towards the 
Contributory Provident Fund, along with the contributions made by Government to his account in the, 
said fund; in the prescribed manner:

Provided that in the event of death of such a civil servant, whether before or after retirement 
his family shall be entitled, to receive the said amount, if it has already not been received by such 
deceased civil servant.

r
(2)

:> 1
5

’ ■ 'i
r"

•• .1 J1
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1i'. IU.
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t:
1-
?r (3) No pension to a civil servant, who is otherwise entitled to it, shall be admissible to 

him, if he is dismissed or renioved from service for reasons of discipline, but Government may sanction 
compassionat^e''allowance to such , a; civil servant,' not exceeding .two-third of the pension oY gratuity 
which would have been admissible to him had he been invalidated from service on the date of such 
dismissal or removal. ^ ,

Provided that a civil servant referred to in sub-section (2), in case of such dismissal or 
removal, may, in addition to his own contributions to the Contributory Provident Fund, be allowed, on 
account of such compassionate allowance, a sum not exceeding two-third of Government contributions 
in his account.

“I 1 i
5 !•

■ «a
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■ (4) If the determination of the amount of pension or gratuity- admissible to a civil
servant is delayed beyond one month of the date of his retirement or death, he or his family, as the 

may be, shall be paid provisionally such anticipatory pension or gratuity as may be determined 
by the prescribed authority, according to the length of service of the civil servant which qualified for 
pension or gratuity; and any over payrnent oh such provisional payment shall be adjusted against the 
amount of pension or gratuity finally determined as payable to such civil servant or his family.
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JUDGMENT SHEET 

IN THE PESHAWAR HIGH COURT 

PESHAWAR
JUDICIAL DEPARTMENT

//So•No of,

JUDGEMENT
.'I

.... ...i/iiio ol'

y^/O S/ /^s./^ss(^ a Li'’ /hyy^*Apivcllnnl/sxj
/ J

\

ABD UL AZIZ KUNDLJ. - Puriiuaiii i:v) m-

advertisement -appearing in Dally ‘‘Aaj", 

Peshawar cUited 25.5.2004. tlio petitioners Raj 

Mri'oanTmad .and 12 others

applied for the post of Nursss and after due
!

process: of test and intendew, they v/ere

.appointed as :Male . Nurses (BPS-14) vide
i '

orders dated '1G.8.2004-, Jssuerd by pistriet Co-

i

>:

I

I

■I
■

■ t!
ordination OlTicer, Buner (respondent No.2,).;

• j
I

I. 'ri'H'lr n p|-.»rd D i t'vic’i 1 (. v/hm on

■ initially for a v’^''Nc)'d of (liror. iinc. h.iblv
:■ I . ■ ' ■ :

to I automatic termination. Mowever. In case
. ■'! ■■ ■ ■ ' i' li

the Job is required to i.)e co;:\tinued, a fresbi
‘ ' j , . ' ■ i-i' ' : ^ ' '
contract w us to 1 e executed.

Cl 0 riici Mj I? , i,-. .I
t*
f. /.;
i i

Si
\

I
■ ;\

I

■ ILater on the case aJ the petitioners 

was ' considered for regularization ■ oi.- their 

sewice and ultimately DCO Buner vide , his

1
I

order , dated 19.04.2007 fpursu ant [ i;

• I

; ■

9

'J'^1;..;• r...- -'
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Government of NWFP E&A, Department 1
Circular letter No.SO-VI/E6lAD/1-13/2005-

dated 10.8.2003,, regularized the sei'vices of 

the petitioners with effect from 17.8.2004.
I

3. It thatappears

coiTcspondence took place betAveen the official ' 

respondents and a stand was taken that the 

petitioners . have been appointed against a 

scheme ‘'Improvement and Standardisation of 

DHQ' Hospital, Daggar, Bunt;r" and It was 

proposed that the petitioners be adjnslecl

■ some
I

,1

I

\

1

against the newly approved posts.

Notwithstanding the fact ^ that the 

regular einployees of the 

i.e. Director ■

!■

4.!i

,11 petitioners . were 

department, - respondent No.3

I

\
i

General (MeaUli) NWl^’, Petihiuvar, vlile liLs

letter dated 7.7.2008 

employees appoiioted against the post created 

under ADP ..scheme stand automatically 

terminated on completion ol the schenic and
r
receipt'of this letter Medical Supdt: DHQ 

, Hospital. Buner i.e. respondent Np.p treated 

this as a termination letter of the petitioners

j

1

directed tliat the
1
'

f:? . .

I
1, \

iX- on

I. i

and. accordingly he endorsed the same to the

information andfor .theirpetitioners ' 

compliance.

\
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r ■ X(D Ii a.•j

,K'\ V 5. This foixcd the. pctKicners to. 

approach thl_s court through this, writ petition 

and as an Interim relief the following relief was 

prayed for .

"Graciously, the respondents may be 
restrained, from filling l he vacancies till 
final disposal of the writ petition."

The v/i'lt petition v^as taken up for

hearing- on 30.7.2008, and .while ordering

clubbing of the same with W.P.No. 1662/2007,

status quo was-ordered to be maintained.

i In their comments, respondents 1

and 2 have taken the plea that thi^ jpetltloners. .

had becn^ nppblntcd under (.he AUP adieine
posts and^since the D.G. Health Services had

directed, termination of sei-vlces of^ those

appointed against the said posts, therefore

petitioners were endorsed the said directions
• I * ' * '

for information and compliance.

While the petihoners were 

working: as contract employees, when the 

Government of NWFP through NWFP, Civil 

Seiwants (Amendment) Act, 2005 (IX ol 2005) 

substituted the original section 19 of the said 

Act by the .fo i 'Wing new secUon:- 

. “19. Pension

if-. • \

I

i

;

I

6.
I

;i II;
V

N
i I !

.1 • I
• I ;•

1 • . 7. i .;
I

1

.1- ■.. I: I
! I

i'

i
I . . 1

;

I

>...
!-

Still8.
. \[■

I

;
I

and__ gratuity.-(1) On
, retirement-from service, a civil seiwant. 

appointed oh ' regular basis in .the, 
prescribed manner/ before the. 

commencement of the North-West.

i

• ii- ■

V
i
i

i
ft

'V.-
t * f
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\ ■Civil ServantsFrontier Province 
(Amendment) Act. 2005 ■ (hereinafter 
referred to as the said Act), shall be 
entitled to , receive such pension or 
gratuity as are admlssll:>le to him under 
the West Pakistan Civil Sei-vice Pension

W- W

Rules:

Provided that in the event of death 
of such a civil sei-vant. v/hether before or 
after ; retirement, his iamily shall be 
entitled to receive such pension, 
gratuity, or both as admissible under the 

said rules.

or

(2) A person though selected for 
appointment in the prescribed manner to 

a service or post on or alter the 1st day of 
July, ^2001, till the,commencement of the 

said'! Act, but appointed on contract
effect from . the

|i

V
: I

ii
I!'.

r • basis! , shall, with 
i commencement - of the said Act.
: deemed to have ' been appointed 

regular basis. All such persons and the 
persons appointed on regular-basis to a 
service or post In the prescribed manned 

d ■, after the commencement of the said Act 
' shall, for all intents and purposes be civil 

servant except for the purpose of pension 
or gratuity. Such a civil servant shall, in 
lieu of pension and gratuity, be entitled 
to receive such ampunt contributed by 
him toward^ the Contributoiy Provident 
Fund, alongiwth the contributions made 
by Government to his account in the .said 
Fund, in the prescribed manner.

!,< be
on • i

i

Provided that in the event ol cleolh 
of such a civil sci"vanl, \^licLli<a bcloic. ta 
after retirement, his . iamily shall be 
entitled to receive tbc said amoemt. il it 
has. already not been received by such 
deceased civil sei'vant.

No pension to a civil .scrvanl. 
otherwise entitled to it, shall be 

if he is .dismissed or

::(3) 
who is
admissible to b 
removed from service for reasons ol
discipline, bi Government may sanction-
compassion..; ie allowance fo such civil 
seiwants, not exceeding two-tbircl ol (Ini 
pension or gratuity, wtilch would have 

admissible to him had lie been

>1

been



> ■

■••v '-.̂
 . . 

■'V.x

f 5^- /Ik ■_ I/
■' ^ invalided from xsei-vice on the date ol' 

such dismissal or remo\-al.

Provided . that a civil servant 
referred to in sub-section (2),; in case of 
such: dismissal or removal, may. in 
addition to his own contiiV^ulfions to the 
Contributoiy Provident i'\ind, be allowed, 
on account, of such compassionate, 
allowance, a sum not exceeding two- 
third of'Government contributions in his 
account.

I
;•

I

1 •

(4) If the determination of the 
amount of pension 6r gratuity admissible 
to a, civil servant Is delayed beyond one 
month of the date of his retirement or 
death, he. or his family, as the case may 
be,, shall be paid provisionally such 
anticlpatoiy pension or gratuity as may 1- 
be determined by the. prescribed ''
authority, according to the length of 
service of the civil servant which 
qualified for pension :or gratuity and any 
over payment on such provisional 

' payment shall be adjusted against the 
amount of pension or gratuity finally 

■ determined as payable to such civil 
servant or his family.”

i

V

i;

?

\

Petitioners’ case tliat on no i.-)oin(9.

of time the official respondents treated theiri 

as employees of a project or under the ADP 

Scheme; that the posts v/crc. advertised on 

V contract basis and so were (hey appointed on
■ . ■ i • . ■

. I , ■

contract and then vide order dated 19.'^1.2007 

regularized with effect Irom ,17.08.2004 and

Since then holding n^gular posts and
; i

treated as siich; that even if the said orders

taken'out of consideration, then with' the . j

I

werei ;

are

Civil Scrvaiilsp'oniulcjatlon of N.W.r.P,,
(Amendment) Act, 2005 (Act IX of 2005) lliey

!';
■ I

!
i I ■ -i



A )•7 \«^1r ' N ■ ■i

like other employees of other departments of

N.W.F.P.

'j/
\7,.

the Provincial Government of 

automatically became regular employees and 

that the:, subsequent

:
I

I ?•1

I

actions of the •|l

respondents and ultimate termination of the

act based on rnalancic,
1

petitioners was an 

without lawful authority and Jurisdiction.

m

\
I •S

! There is ho denial .of the fact that 

.petitioners are appointees after the target date

10. ■’i ;
■ • \I 1
1

of 1st July, 2001 on contract basis and were in

when the amendmentactive seiwlce 

aforestated was brought in the relevant law.
■' Ii

In somewhat similar circumstances11. ;
\

has vide Judgment dated 

In writ petition ,

this Court

11/7/2007 passed 

No.1731/2006 titled "Ms.Shagul'ta Syed and:

other's Vs. Government of N.W.F.P. and 

three others" exhaustively dealt with this

The said

three
; (
! ■'

'I

issued writs.proposition and

judgment has.been consistent ly follbwed and

there is no reason to deviate from the same.
•• 1 ,

Consequently, this W.P. No.1160 ol 

allowed, the impugned actions and

: ]
;

X.1

& :

12,

2003 is 1

declared to beorders of tl'.e respondents; are 

without lawful authority and jurisdiction.

be regular

their respective ■ posts both

.!
declared toPetitioners •1are

I

employees on
• I

r



X

N.
r.-

under the orders Issued by competent 

authority and In terms of sub-section 2 ol

-A

.J/ f:

section 19 ofN.W.F.P. Civil Seivants Act, 1973 

amended vide Act IX of 2005).(as It was

Parties to bear their own costs

Dt. 14.1.2010.
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• / .' •
■ IN THE'SUl^UJ^lVll’; COURT OF PAKISTAN j" 

(Al’jpclUiii.' Jw-vi+icliction) i

/' sr' / • -f f ■■’•i/

ral
i:! t

\ J-

.... -^l'.:
■V

- * A' _:— //
? y^'- ".: I

Present:
’ •!'* \I'!•. 1?!:!’•., MR. JUvS'ClCE N^SIR-UL-MULK 

; MR. JUSTICE-AMIRvHANLMUsiLrM ■
T.

. •••..! : r,.-; • .;,•!... . ,,
. CIVIT PETITION-NOS.1.70-P TO 1 72-P AND'668-P 6r '2010 

!. nppcnl ffon^ - Ihc jv.»diiiucni ji (H'. P(,*shnw;\i' 1 lich Covii't rlatcd 1 '1.0 ),.:JO'.i O
■■ • , |.';..st;ccl- in W.Pii.. No.li()U/0a. 10o'.V()7, I J 06 •• oCi 20.00, uiul : dnted

27.05.2010 pnqscd in W.P.’No. 1 500 or'J0I.0) ■ •!' ■ ... : .-I ' ,
■■ ■■ ■■■ ■ ■ '•.' ■■ ■■.

■ ■.■' ■ '

•■; (iii'aH'cascy)';.
: ..;Petitioncrs
■Hrsi. ■■

J(in'CP 170-P'A0)
• (in CP 171:P ;& Iv'J-fV I'or . 

;-'(in -CP 668‘-P/;10)
. ..V.Rcspondcrits"

I1 •■i I
'•ii■ I. I

•, »
,1

. 'I •

: -.li! !■!
•i;'

;tI* . ’TCioycrnmehc of NWiyP (now, KPK) 
through'Secretary Hcali.h tk< others

:
. *'e'

t • •.»
; . • -VERSUS

• iA44.l. I A . J • .«'

;' Raj Moliammad, 85 Others.
-y. ■ Jnaydtul Haq'^TV. others

Pouzia khan .

[•"»■ ;*.:
^ '

;I •1
I

I
. IIFor-the Petitioners:- . Mr.'.Lai Jan Khattak,'AAG/ KPK.. I

(: j

For’the ;R.espondcn ts: * ' Mr,.-Esa-'Khan, ASC. 

\ -Date of Hearing: 15.03.20.11

•. JUDGMENT -

•.NASIR-UL-IVIULK. J.- The Government of Khyhr’o
' ;

I-
Pnkhtunichwa-'has .called- into ciuestion the-judgment.-of Peshiv 

MiglvCqurtj.'Peshawar daL'ecl .1.4.0 I_.'20I0 whereby the Wi-it l-'cU’
.;

’■ T '.'•'the respondents:were allowed and the order dated 07.07.20.j\
\

r.cstillecl', in'- their'-renicivat ■ from service on the ground .t'haij \ ■,

. 'eii-iployces-'.who'"ha'd -been appointed under the ADP Sch'_ ■ \\
4

automaticallyA terminated oh '- completion of 'the projet N
V

?
Whatever ihay be the von.seti'uv’oecs of office order dated I

\
:.it-.canhoL alTect-’the' Respondents, whose . services .were' ■ \.■' -v ; yi \STED :

w.itliout' reference, ■ to any project-or .scheme. This Coiy

-. THB- COVfTJ^NMIZNT OF NWFP- AND OTf-lE '\o'

.* • «<
•• V

iicQiStrnr ' ■<

r/- >'

.-A h: :• JJ - ' PiCTlT^ NO: 3.2’{j-P;:'OF- 2009 ). • diTid.od oir-3,1.12.'.;
1 .

. • / r*v.* "

i
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■CIVIL PiLl-ri’lON' ,\'0. 326-P Oir..7nno 

■ " l?w :ili~juUynicni. of the
'V',^, Tribvinal.

‘ V

V$
• Miss Nusrat . \s Petitioner ■•:;,

> • ; Versus ■
■':■

^ The. Government ofN.W.F.P.
,; - Peshawar and others 

. For the Petitioner:

P. through Cliief Secretar)i f
J

Respondents

Mr; Wiqar Ahmed Seth, ASC -,
■Mr..-Mir Adam Khan, AOR - . .

Mr. Lai Jan Khattak, Adcil.^ A; G. K.P.K -with 
■ Mr.Jabbiir Shah, D.C.O and

. Dr. Fida iV[nhammad,.Dy. E.D.'O. Health.

: 3 IA December, 2,010 *'^^ ■; .

■JUDGMENT

r .;
•.m;. . .•

i.

For the Respondents
'1

: i’d

Date ofHearing: ;■ h.
.■y

r
I■i'

i

■ A-
j''-A'-vTAA';k.
•• Cv.V V u . .1 ■ .:^^^GNASIR-Ur:-Mrir.K J.: -;In lesponse to Bn. advertisement

• !■■•r. publiLshed in the iunevyspaper oii Fehnli of the Hxeciitive District Officer 

Health,^ Swabi, inviting applications for the

• !>

vacant posts of Charge

■ Nurses (BPS-14.) on contract ■ basis,, in accordance'with the Contract

\
.:!

I

.Policy 2002, the petitioner was o.ne 

.who applied i:or'it.-The:peti'tioner, along with 27 others 

tlie .recoinmendatiohs of the selection

;
'.ra .number of other applicantsOi
I

V . •)
was-selected on-)

committee, duly approved .and ' 

(the coi-npctciit

:

IA^SSTED JUgned by .Ihe Dislricl: Gwird-iiKiiidn Oflkcr Sw-ibi I'

r;

hiiihorily) und'winpuppoinicd' by ul'lkc ortlcr dated 08.2,2005. In the • |.ai
<r/!

■.:k

■< .

; i
/

I

)
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4 I* uS-.t«..r -•^j ,•1 < < • '

/•i yI--r/ ... .// 1I' -J
. C.P.No:l26-P of2009 //

.'s

m Act, 1973 as amended; by the Civil Servants Amendment Act, 2005. 

For the sake of ihcllity. IhcAamc is reproduced as under:- -h
,‘‘A- person- though selected for appointment in the 

'■ , pi-L'.scrihcd manner to a service or post on or after the C , 

day of July,'2001, till the commencement of the said 

Act, but appointment on conii'^cl basis, shall,, vvith 

from the commencement' of the said' Act, be

;

■;

I

, effect

I.
deemed to have been appointed on a regular basis.. All ■

regular ba.si.s'.siicli persons aiul ilic persons appoinied 

to'a service'or post in'the^ircscribed maimer alter the

\on

\
said.Act shall, for all intents andeoi.nmene’emeiU oI the

be ;e.ivil servant., e.sccpl I'or llm ' purpose- ol ■purposes
pensinn.or gratuity.'Such a Civil servant shall, in lieu of ■

.. ■■ pcnsioivaiul gratdiiyi ho entitled to reeeive sueh amount ■
.: ■ conu-ibutcd'by lorn, towardsflhe Contributory Provident .

Fund, along vvhh tlic contributions made by government 

to his account in the said, in the prescribed mannei.

I
i

1;:

<

•i

'■ It-will be seen that the above, ptovisioh has been made expressly for

contract basis, provided,

;

those government employees employed

■' made after theJuly, 2001 and hvth^ prescribed ,

on

their selection was

rn,anner,;This provision was incorporated to grant the status of civil

■ servants to those employees in the-serviee'of Provincial or the Local
t.5 i.

: *.‘1

basis under policy ot the 

contract only. It is not disputed 

contract basis and that she was

contractGovernment appointed on 

'Government to make appointments 

that the petitioner’s appointment 

ppointed after-the 1

on
;:-L •• 1

was on
,1

^‘.July, 2001 before the amendment. The only iissue
'A-- •

y-h,::,'..;
d, , , ■ •

• f ‘VF

• a
1

i.

whether the'petitioner was selected-,in 

the Service Tribunal, the.

, that-w'as debated betore-'us was 

■ .ilic 'prescribed, manners.

.ubed.-i., manner . was- '

^’'Aeorhmission'This is disputed by dhc le;

Aceording to

■fi
V*

■'selection ■ through the Public Service

cd counsel lor the petitioner, ^
ore

f:’i irn

A

■liil V
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light of general up-gradation ofthe post of Charge Nurse, the petitioner,

-graded from BPS-14 to BPS-16. By the'office order,issued by ^
II1t-m

•. • was up

■’the Medical-.SupcrinlciYden.t, Disli-icl Wpadqunrtcr Hospital, Swabi.-with 

the letter dated 30,6.200S, issued by the Dircctor..Genernr,

iP"!, m

reference to'

■ f Health Sei:wces^N.W.F.P. Peshawai:, the petitioner along with 10 other 

rciiovcd’hVoin lhcir sci-viccs. Against ihc termination ot her

;il.hcl'orc the Provincial Scrviee .V

I •Nurses' were

■ service's^ Ihc'. pciilipner. iVled appe 

a'ribunah I'hc- appeal

20.4.2009^on the ground that the -petitioner

and that'she had not being:employed in the preserihed manner,' that is

r •

dismissed by the imiiigned judgment dated

contract- employ'^'^

i
was

\ • . II

was a.I"' 1

Ii^r
!'(•IP ■ through the Public Service Commission.^ , ■ g-.

' -I The'ease, came up for hearing on 12.2010 and notices 

Were Issued to’ thS respondchts- in view of the following submissions
2.;

f

!i I

I

made by'the learned.counsel for the petitionei0 ;!

alleged that the petitioner having been appointed 

‘ .'ou. 14,2.200'5,'in BPS-lhl aiH subsequently up graded to 

: ■ '-BPS-rG oiv1h:A2007.'iliough.ou coiUrucl basis,.NkI.' B
the biisis of .Civil

ii . “It. is,'l

I '
■«,.

It '

Mtbod''',rCj-';ula'!‘i'/cd as Civil Servant on 

’ Servants {Amendment) .6ct„ 2005 -promulgated ion
I: / •t

' 23'.7.2005,'whereby, section'19 of the Civil Servants
having, become regular Civil 

have been relieved/removed on

I;
Act was amended, That >

V

. ; , Servant, she could not
1016.2008.. ’riVe poinls deserve consideration. Notice ,t'o

1
i

the- respondents he issued for a date to be fixed by the 

.mfficef' I ' '' •

■r- !-• ■«!

I.• ■••• '-I-'.-
.•■-MV.. I-,

• -. .h. .:m • . .- !.
Va,:;; :

^ The: moot- question dn.dhisfoase is. therefore,, whether^ the petitioner s v

under Section 19(2)'of'the Civil Servants

;
■ !-.

Stood regul-arizedV
■ 1services-

■ AITOS-TED ■■
wTlhpa' ■■’- "■

Asskta

\\
' :

: -
^ Re^Tsirar

prerne-'-C^uh. 0/Pi^kistan . <2 , ^
H

ft r*
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■ competent authority, who 

■ .scalcsi 1-15,

was cmi:owei-ed to make appointments- in
-as Iho- Dislnet.Coordinat.on Ol'llccv which, iw also

r

reflected m-the petitioner’s letter of■<r.

appointment. In this context, the 

to the N.W.F.P. District Govlearned counsel referred
ernmeiit Rules of

Business,-2001. Mr., Uil ,Jan, KhaUak. 

General/ referred -
learned Addiiional Advocate

to letter dated 30/.2008 /y the Director General
n

Health. Services NiWilUVrin pursuance whereof the}

pcliiioncr'.s 

pctilionci- wa.s-

Dcvciupincnt Programme Scheme and

■services were terminated dnd-toerk 

appointed .under the Annuaf'

IIk' sland ihat (he
I

was
relieved iVonT licr

. ■ • -f'.

howdver,. produced
' -3 '

pcULioncr’.s post al the relevant

•services/Lipon completion of the ■said scheme, Me,

a notification dated 15.1.2002 categorizing the I

time as a District Cadre Post. 

..'The reliance of.the Additional Advocate3.
Geiieral on the .

’r

. l=W d...d 30.6,2008. bd„,ap,

20..10.2003 i„„0 by 0,e EOeciBi.f Dia„c, OfOce, H«al,h

0 inviting,'applications: for the

:

Swabi,

post, nor the appointment order dated

>
■*.

'Vf
a

V' .

08-.2.2005 states -.that.'the..posts .in question were under the Aimual ■ '
Development'Programnie' -Seheme. The terms and conditions: of the ' h I:

I
<1-1

:'V:-pctitiondr’s'wnploynwnt'Wcrc'to be regulated in accordance with the Ii

-J , terms, of; the. advertisement'' and' the appointment order.' The'

advertisem.ent'and the .'appointment order clearly shows that the
Ipost to •■

which thc'potitioner was appointed, was of District Cadre, This 'iri'

IS nowT
. >

istrar
reme<C<Triifof;Pnhisfaii '

A's/rc'vM"" i,..' '
•1

■ :|

P
M.

I
■ •!

. r

A
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•
contirmed.by the notification dated 15.1.2002 pVoduced by the lcam’cd-V •

[jf/
■ Additional Advocate Gcnei-al.,

I■ 'The Service Tribunal had held that since the appellant was !
I m

A
not selected by the Public'Service Commission, the selection was not-in

i . .

the prescribed manner. Piowever, Section 7 of the N.W.F.P. Public' 

SerYic.e’Cd'mmi.SsSinn Oi'dinaneu,.b.)7S, which describes the lunctions ol‘ ■ ; .

. the ■’Commission expressly, excludes Iroin the purview ol'. the 

■ Commission'recruitments livPBS-lUao 15 toa* the district cadreposts.

\
i(,

t:A'i
:r
1\\

1
i

I

i •

;•. I
i.

1 ’

) (
On .theOther-hand Rule 6(b) of the N.W.P.P. District Government

the District Coordination Officer Vo ^ 

13inSA5. The order of appointment

I ■

t;
IRules of Business, 2001 empowers 

:ip I'jo i n t Cl I i 1 cci7o I! le: a I s in L31 ’ .S“ 1 to

1

II;
I \t
I •

ai of lire Di.sirielof llic petitioner was expressly issued wnli ihe appro 

CiourdinailoivOfficer, Swabi. Tluis, the petitioner

under the la.w pi'cvallinp. at the lime ol' hciv

,i ■apjiointcti in. the Iwas
1

. ' prcsei'lbcd ' manner

appointment. The-petitioner'fulfills the requirements ol' Section 19(2)

havini^ been selected and .appointed in the 

‘prescribed manner’. The Tribunal had fallcn'into error by holdini.; that .

selection through the'■Public ' Service

i

1
V • ':;

■ of the Civil Spi'vants Act 1

•)d

the. prescribed n'lanner was
1 i.

V;
Comnilssion.

j*

■ In view, of the above, ihc pctilioner’s sei'vicea. stood

as she fulfills

• 5. \

■mgularized^under Section I9(2).'ol'the. Civil-; Servants Act

the 'conditions . stipulated 'therein. The petition is, theietoie, 

ted'-into appeal.and allowed! The pctitloner’s'services shall be

civil servant under the said 

Consequently, the impugaed judgment of-the

reV f
V

:
-• airA'-r

■ A' ' convera \
deemed to -have been regularized .asr;

B -£ •i- Statutory provision.

I-
TPcb/jnipfff';

i ;
s

mi V,m

n [i!
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Service Tribunal and the. order of ihc pciKioncr i; rcirioval froni service 

clalcd j0.'6.200S arc set aside. She is rcinslaled in service with nil bnck
V

-f/L.L(t'h r,-7'

f/-v.•••,•
' V li

\
(a.-.Am' ,

/<^:y . ■
/ true copy >'

^7
Ass\ •

Siiprcui jr

/f^Pcsi•• December 3 1, 2010 v
Shirazi/"':.'

■"NnrAPPRoi'Pi) roR reportinc'' ■
I\
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GliNiiRAL HEALTH SERVICES 

KHYBER PAKHTUNIvHWA PESHAWAR
-\ —
All communicblions shoi 
.TcJcJrossccl lo. Ihc Director C 
Henllh Services PochovAor r 
lo tiny olficiiil by noino.

C-Mail Address; nv/fodnlisrrAyohoo.c 
Office Ph// 001-92102CO

© Exchange// 001-9210107, 921( 
Fax// 091.9210230v-

•OFKICIC OROER.

In Pursuance of PcsIinvvar'Cnurl' Pe.shtiwtir order dtiletl I^O/I 1/201 i 

in COC No. 10V or2010 in Writ. Petition Mo IldO/POOK. llie 

scrvicc.s htivc

COC, No 234/2011in

lolluvvinii Male NurvSes whose jilrcady been rcg,uhiri'/.ed iji. light of 

' judiyneiifo!' Pealiwtir High Court i'ealiwar dtUed M/U1/2U1U and Supenvte Court ol' 

.Paki.slan Judgment dtUed 15/03/021 1, .under sub Scction-2 of Section, 

l.alvhtunUiwa . Civil .Servant Act 1973 (as amended vide Act IX of 2005)|. yicle this

and •

\

19 of. Khyber.

Directorate office' order bearing £ndst; '.'No 22241-47/E-n dated 06/Q9/2Q10 

^ No.l 102-12/h.II dated 10-01.2012 arc hereby allowed back benefits w.c.f 23/Q7/2005.
1

Subsequently the period meiUioned against their names in colum 04 to. 

coiuni 05 below is hereby treated as period on duty ■
w.-.

S.No Names ’ Pln'c'c. , of'
Po.stinj,;
DHCIlH'Daggar...
Bunher.

From To
. 01 l\ajMohammacl S/(j 

Amir Akbar Khan______
MuhamnuKi Imran S/0 •
Sh.-ili ._____

I'azal Raziq f S/O ~ 
Hazrat Said

01.07.2008 13.09.2010 .

• 02 Dli.OII.Danj'.ar 
I Uiiinci’

DlTQffDa'i^ar
Buhner

OI.07.200K ffi.O.oiPOK)

03 01.07.2008 13.09.2010

• 04 Shcr Dali Khan S/O
Umar Dad '_______
Zamir Khan S/O 
Samar Khan 
Abdul Jalil S/O Amir 
Mohnmm.ac! Kh.an

• i- 'i'/itj :•[/(}
Mohampiad Rasool Khan
Mula Dad ' S/O 
Noor Said '

DHC^PI Daggar 
Bunner

01.07.2008 13.09.2010

05 DH.QH Daggar
Bunner

01.07.2008 13.09.2,010

06 DHQH Daggar 
nuniicr ■
DIIC^ll Daggar 
Bunner

01.07.2008 13.09.2010

.an. • 01.07.2008 13.09.2010

08 . DHQH Daggar
Bunner
OHQHDaKK.ar
Bunner

01.07.2008 13.09.20,10

09 Umcr Parooq S/O 
Cludain Aluuad

01.07.2008 13.09:20.10

10. ' Irshndullah S/O
Ihsamillali 
Meraj'Khan S/O 
Amreen Khan

DHQl.PDai-i'.ar 
1 dinner' 
DHQH’Daggar 
Bunner. _____
DHQH-Daggar 

, ■ j Bunner • 
iDT-IqH Daggar 
; Bupner ''_____

\ 01.07.2008 , • 13.09.2010

01.07.2008 13.09.2010

12 Sahib Zamaa • S/O' •
Noor Wahid •_____
Anwar Zaib. S/O
.^mroz Khan

.01.07.2008 13.09:2010

13 01.07.2008 13.09.2010

. Sd/-
. DIRBCTORCBNERAL HEALTH 

SERVICBS KPK PESHAWAR
I

a
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Copy roi'vvarclcd Lo Ihc :-
i

1. SccR'.Uii-y lo ,Govi. Qri<.hybci' Pakhlunkluva llcallh IPcparlmciU, Kliybcr- 
i^ikhUinkhwad^csahwar with rcforchca lo liic IcUEr No. SOHllI/3-5/2012 
(Raj Mohaiimiad) dalcd 0^/07/20,12. ' '

, 2. Addl: Rcj^iiiU'al; i^cshawai’,Hi]^h.C.o.uri.i'ciihav/ar wilh rcrci-cncc to the ictter 
' No. 15S29/Judl: dated 10/12/2011'.' '

, 3. EDO (Health), Buncr. .J'
4._ Medical Supdt: DHQ Hospital Daggar. (Buner).

■ 5.' DAO, Buner;- ■-
6. DA-conccrncd,-DGHS office Peshawar.

■7. P/files.

• f
<

■\

!>■ .

•w

For information and necessary action please.

L'l'H
■ ■ ■.■S'i-RVICES, KMYBER PAKPri'-UNKHWA 

PESHAWAR ••
;zz7> C\

\

. •

I*
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«

I

I

i

\ .
!

I
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O T^eTl'ie Secretary, ■ n .'' ■ .
Govt, of IChyber Palditunld'iwa, 
■Health Department- Civil-Secretariat, 
Peshawar. ' .

/y abV •

V

s>
:•I

Subject: Departmental Representation for regularization of ^ 
the services of the appellant AV.e.f. 14.02.2005 till I
31.05.2008 on the basis of equality and equal 
protection of law in the light of the Judgment 
rendered by the august Peshawar High- Court,
Peshawar'in Writ petition No.1662/2007, 1166/2008 &■
1160/2008 decided on ,14.01.2010 and upheld by the 

, august Supreme Court of Pakistan vide C.P.170-P to,
172-P& 668-P,of2bl0.

' !■

1:

;
'I,

• I

;‘iiil'
I

1.

Respected Sir, '('•
!.

. ■ ■ I have the honour to submit the depaitmental Representation for 
y'bur favourable consideration-on the following facts and grounds:

That in the year 2003 the Executive District Officer, Health, 
District Swabi, floated an advertisement through Press, inviting 
applications for Charge Nurses. Appellant being qualified, in 

terms of advertisement applied for the same and after going 
through selection process, the Departmental Selection 
Committee recommended her and finally she was appointed as 
Charge Nurse.(BPS-14) by Executive District Officer (Health), 
Swabi on the approval of the DCO vide order dated 14.02.2005.
It will not be out -of context to mention that vide letter dated '' 
15.0r.2002 issued by the Govt, all the Provincial Cadre Posts in 
BPS-15 & below of the Health Department were converted into 

, District Cadres.

;
: •

i

1

V I

' \

i ■;

2. That in pursuance of the order ibid, appellant assumed the 

..charge of her duties at DHQ Hospital Swabi, thereafter 
appellant started perfonning her duties to the entire satisfaction 

of high-ups. Moreover, Respondents also maintained her 

■ Service Book wherein necessary entries were also entered from 
time to time and she was also allowed all the facilities and 

• privileges as admissible to other regular employees.

That in the year 2002 the Governmenl; had introduced a 
Contract Policy and hence all the appointment thereafter were 

made under the same Policy similarly the appellant was also 
appointed under- the same Contract Policy and' it was

1.;
I' -
i
i
II ;
i

3.
•j.

iI

t
I

1
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n order, that the

^ .'■ neither' in the advertisern'ent noi in
is mention of the fact:i.haf t le post agai

■■ . appointment was'.a project post.

. That in thc year 20a5ithe 'Govt, decided

PoSy
H nn Act i e the NWFP Civil Servants (Amendment) A , 

passed an Act i.e. .me in yy POOS') whereby■poos ■ cm S™. S '.973 wl
: SSSS.L .coprdingly.ai d.ose were

.ppoinred id dr. Pres-W—'« or to .he 1^ My.®
. till the commencement ol the Act we Pension &

civil servants for all issued by the .
.Gratuity and eopy of the employees ■ selected and

' ■ ■ '|°pdnted''oVco5act basis .stood automatically reguto^^^

Operation of law.

the appointment order there 
inst which appellant was

4. !;

•

™ "“1 tn±: rt^Scr's'S
Sp5S, however,

appoidtmedt w^ “.■» ■"= Commission .for .the.

■ and after undergoing the selection process she was
Charge Nurse vide order dated 

on the same post.
for the same
recommended and appointed as ^ 
31.05.2008 and continued her sei-vices

6. ■■ That in wL were
. SttmTSlSr L same

and who were similarly appointed the y Peshawar
. 2004 alongwith the appellant No.l662/2007,

1160m08 which were allowed vide Judgment 
dated'l^ 01.2010. on the strength of similar other Judgment in

r n" -
15.03.2011.

.hi
■a

M

lli&F

ffi on
d Male/Female Nurses were 

also declared regularThat accordingly all the teminate 
not only reinstated into service but7.

isi
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»i 3• -m !• •

5^A I *./
employees urtaer nhe .Act IX of 2005 and'they were also .y (

;.■. to ^e, same relief-under tfe rule of consistency and equality. ■;

• \

• .«.

■ ■ is identical on-all fours^ with.that of other employees^of .the. 
Department working-m similar manner who were ■ granted relief; 
by the august Peshawar High Court, Peshawar ere ore,, 
appellant is also entitled , to the same relief under the ..prmcipk . 
of consistency and equality as laid down 

: “Hamcad Akhtar mcm.,ys...Thc Secretary
Division Govt, of Pakistan and others reported in n96 SCMR

. ^mZtlTara ^Htmd add others... Vs., f arttchi. Water^

^Sewerage Board, Karachi and others _ \
SCMR 499 and auother'Judgment reported m 2009 bCMK i.

^ 8. • •

of this, •It is therefore, requested that on acceptance 
departmental'Representation, the .services of .the appellant may 
gSc" be regularized w.e.f. 14.02.2005 till 31 -05.2008 m the 

of the Judgments delivered by the august Peshawar Hi^h Court, . 
Peshawar cited above with all back benefits.

Yours faithfully
:: ■: I Shaheen,

Charge Nurse, DHQ Hospital,
Swabi.IS^'?

li'.;

K
/03/2014. -Dated:

PM

iislip!>•

]m itm
m

Kil

mmifeiai

t-s?-'.-
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL-(S-' -C,

APPEAL NO. 1004/2014

Miss. Shaheen D/O Hazrat Mir Charge Nurse DHQ Hospital Swabi. 
R/ O Village Swabi District. Swabi (Appellant)

VERSUS

1. The Secretary, Govt; of Khyber Pakhtunkhwa, Health Department, Peshawar
2. The Director General Health Services Khyber Pakhtunkhwa, Peshawar
3. The District Health Officer, District Swabi

N. ‘ 1.

(Respondents)

WRITTEN STATEMENT ON BEHALF OF THE RESPONDENTS PRELIMINARY
OBJECTIONS

Respectfully Sheweth:
1. That the appellant has no cause of action/ locus stand.

That the appellant has deliberately concealed the material facts from this 
Honorable Tribunal, hence liable to be dismissed.
That the appellant has not come to this tribunal with clean hands.
That the appellant has files the instant appeal just to pressurize the 
respondents.
That the appellant has not filed the instant appeal on malafide motives.
That the instant petition is against the prevailing Law and Rules.
That the appeal is not maintainable in the present form and also in the present 
circumstances of the issue.
That the appeal is time barred.
That this honorable tribunal has got no jurisdiction to entertain this appeal.

2; '

3.
4.

5.
6.
7.

8.
9.
FACTS:
1. Correct, to the extent that on recommendation of the District Selection 

Committee Miss. Amina Naz Charge Nurse was appointed as Charge Nurse 
BPS-14 on contract basis for three years vide EDO Health office letter No.827- 
59/EDO Health Swabi dated. 14.02.2005. She submitted her arrival report on 
18.02.2005. The list of the para is incorrect.
Correct. She assumed the charge and necessary entries done/maintained in 
her Service Book.
Correct to the extent that her appointment was made under contract policy 
2002 under ADP Scheme w.e.f. 14.02.2005 for three years specially mentioned 
in the appointment order, but there was no mention of ADP Scheme in the 
advertisement. Moreover she received her salaries from ADP Scheme and not 
from regular budget.
Incorrect, she was appointed under ADP Scheme for three years and on the 
expiry of her tenure she was relieved on the directives of Director General 
Health Services KPK Peshawar vide letter No. 19383/E-II dated.30.06.2008 by 
Medical Superintendent DHQ Hospital Swabi vide letter No.l723-40/G-CH 
dated 30-06-2008.

2.

3.

4.

In the response of an the appeal of applicant Director General Health Services 
clarified that under civil servant act 2005, employees appointed against the 
post created under ADP Scheme cannot be adjusted on regular post, vide letter 
No. 23743-50/E-II dated 07/05/2008.
It is correct that on the expiry of her tenure she was relieved from services. 
Meanwhile she appeared in Public Service Commission which recommended 
her for the post of Charge Nurse (BPS-16), due to which she was appointed on 
the same post by DGHS vide letter No.309i3-992/E.II Dated 21/10/2008. She 
took the charge on 24.10.2008.

5.

6. Incorrect, as after completing of her three years contract service on 30.06.2008 
on the recommendation of the Public Service Commission she was again
appointed on the post of Charge Nurse, (BPS-16) by Health Department on 
21.10.2008. However, case of the appellant is different from those mentioned is

% .■ri
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21.10.2008. However, case of the appellant is different from those mentioned is 
that some who approached the Honorable Peshawar High Court 
reinstated:
Correct to the extent that only those petitioners who took the matter to the 
Honorable Court were given relief but she was not included in the appellants.

were

7.

OBJECTION TO GROUNDS:
A. Incorrect. As l^t she was appointed by District Selection Committee bn contract 

basis on the post of Charge Nurse (BPS-14) for a period of three years under 
,ADP Scheme and after the expiry of her contract period she was relieved by 
DGHS according to the rules. She took benefits of contract policy at that time. 
After the recorhmendation of Public Service Commission she was appointed on 
the post of Charge Nurse (BPS-16) by Health Department and since then she is 
receiving benefits of regular service employee. Thus no violation of constitution 
of Islamic Republic of Pakistan 1973 has been done.

B. Incorrect. According to various judgments of Supreme Court each case is to be 
decided on its own merits has the case of appellant is totally different from 
those mentioned in this Para’s.

C. Incorrect. No discrimination has been committed by the respondent and the 
appellant was dealt according to the law.

D. As she was appointed under ADP Scheme for three years therefore, she was not 
regularized and was relieved according to the rules.

E. As in Para D.
F. The respondents also seek formation of this Honorable Tribunal to adder 

further grounds during arguments.

SECRETARY to GOVT; OF 
KHYBER PAKHTUNKHWA 
HEALTH DEPARTMENT PESHAWAR

DIRECTOR GENERAL HEALTH SERVICES, 
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 1004 /2014

AppellantMst. Shaheen

Versus

RespondentsThe Govt, and others

REJOINDER ON BEHALF OF APPELLANT IN RESPONSE TO REPLY FILED

BY RESPONDENTS.

Respectfully Sheweth,

Preliminary Objections;

Preliminary objections raised by answering respondents are erroneous and frivolous. The 

appellant has got cause of action and for that matter locus standi to file the instant appeal. 
The Tribunal has got jurisdiction in the matter. The estoppel has no relevance in the 

instant issue and moreover, the appellant has approached the Hon'ble Tribunal with a 

bonafide claim. All the necessary parties have been arrayed as Respondents., The appeal 
is in its correct form and shape and also within time.

Facts:

Paras-1 & 2 of the appeal have been admitted as correct needing no rejoinder.1&2.

Reply to Para-3 of the appeal is incorrect hence denied. The posts were advertised
was no

3.
regularly and so was the appointment order of the appellant where there 

mention of the project or for that matter ADP. The appointment was under the 

contract policy of 2002 which got regularized subsequently in 2005.

Reply to Para-4 of the appeal is incorrect hence denied. The appointment of the 

appellant was regular against a sanctioned post and even if it was an ADP, the 

subsequently converted to regular side. Moreover, the appointment of
was not

4.

same was
the appellant was made on regular basis. The letter dated 07.05.2008 

according to law hence not considered by the High Court as well as by this

Tribunal.

Para-5 of the appeal being admitted needs no rejoinder.5.

Reply to Para-6 of the appeal is also incorrect hence denied. The case of the 

appellant is identical with the case of writ petitioners in the cited case. Moreover, 
this Hon'ble Tribunal also passed a, Judgment dated 03.12.2015 in Service

6.



f. .

2
*7

Appeals No.1815/2011, No. 1325/2013, No.1905/2010 and No.1907/2010 filed 

by the colleagues of the appellant wherein the cases were remanded to the 

Department to examine the case under the law on touchstone of the Judgments 

passed by the Hon'ble Supreme Court of Pakistan.

Reply to Para-7 of the appeal is misconceived. Under the law all the similarly 

placed are entitled to the relief whether they litigated or not.
7.

Grounds:

Reply to Ground-A of the appeal is incorrect hence denied. The appellant was not 
treated according to law. The contract employees were subsequently regularized 

but the appellant was ignored.

A.

Reply to Ground-B of the appeal is misconceived. The case of appellant is 

identical with the case already decided by the Peshawar High Court, Peshawar 

upheld by the Supreme Court of Pakistan.

B.,

C&D. Replies to Grounds-C&D of the appeal are incorrect hence denied.

Ground-E of the appeal is not replied hence admitted.E.

Reply to Ground-F of the appeal needs no rejoinder.F.

It is, therefore, humbly prayed that the reply of answering Respondents may 

graciously be rejected and the appeal as prayed for may graciously be accepted with 

costs.

Appellant
Through

(t

Khale,
te, PeshawarAdv

Dated: ^ I ^/2016

Verification
Verified as per instructions of my client, that the contents of this rejoinder are true and 

correct to the best of my knowledge and belief and nothing has been concealed frop^Kthis 

Hon'ble Tribunal.


