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08.1.20178 = - Counsel for the appellant and Addl. AG for the

respondents presént. Arguments heard and record perused.

_ This appeal is acceptéd as per our detailed judgment of

today in connected service appeal No. 1001/2014 entitled “Mst.

Samina Begum Vs. The Secretary, Government of Khyber
Pakhtunkhwa Health Department, Peshawar and two others”.
Pérties are left to bear their own costs. File be cbnsigned to the

record room. -

ANNOUNCED
08.01.2018
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24082017 - , Clerk to: counsel for the appellant ‘and; Adll AG fo?
| ‘ | respondents present Clerk to counsel for. the appellant seeks
adjournment. Adjourned. To come up for arguments on 02. 11 2017
before D.B. ' L -
. ' ‘ (Gul Zeb Khan) (Ahmajd Hassan) ST
; : Member - Member L t
. |
|
02.10.2017 Counsel for the appellant and Kabeerullah Khattak, =~ = . |

Addl. AG for the respondents present Counsel for the
appellant seeks adjournment. To come up for arguments on

= 03. 01 .2018 before the D.B.

i

03.01.2018 | Counsel for the appellant, present. Mr. Muhammad Jan,
DDA for respondents present. Counsel for the appellant stated
before the court that similar nature of appeals have been fixed
before D'B on 08.01.2018, therefore the same may also be clubbed
w1th the sald appeal Request accepted. To come up for arguments. -

on 08. 01 2018 before D.B alongwith connected appeals.

-

‘(Ahmad Hassan) (MQAmin Khan Kundi)
Member(E) ' -« Member (J)
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Agent o 'founscl for the appcllant and Mr. Yar Gul, Senior
Clerk alongwith Mr. Usman Ghani. Sr.GP for rcspond.cms
present. Agent to counscl for the appeliant requested for
| djourned for arguments to 2g« /> - /6’

adjou mmcnt!

before D.B. }

ber

Clerll‘ to counsel for the appellant and Mr.

Ziaullah, GP for respondents present. Clerk to counsel for
. i - :

the appellant, -réquested for adjournment. Request

accepted. To c::ome up for arguments on/ 3 » S /7
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(Ashfaque ’Ii'aj) '
Member

[
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Agent o counsel {or the appellant and Mr. Muhaimad

k4

Adeel Butt, Additional: AG for the respondents present. Agnt
to counsel for-the appcélant his stated that senior counsel w
< - »

busy and

befores ther swat  camp  court
|

adjournment. Request accepted. ‘To come up for final hearing,

on 2.4.05;3.2()1 7 bcl'('ifc N.13.
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59 ' 14.07.2015 Agent of counsel for the appellant and Addl: A.G for respofidents
' presént.- :'.’Rt_équesté'd' -»_fd,r'v:'s"?‘adjournment. To come up for  written

re‘pl'y‘/comments on 1,9_:2,0,1‘5 before S.B.

. Ch%an

10 - 01.09.2015 " Agent of counsel for the appellant and Mr. Yar Gul, Senior Clerk
for respondent No.2 alongwith Assistant A.G for all respondents

present. Written reply not submitted. Requested for - further

. ) ) . i S o .- i}v’.:‘ .

adjournment. Last opportunity granted. To come up for written. -

reply/comments on 23.11.2015 before S.B.

Chairman

23.11.2015 o A Agent of counsel for the appellant and Mr. Yar Gul, Senior
Clerk alongwith Addl: A.G for respondents present. Written reply
submitted, The appeal is assigned to D.B for rejoinder and final

hearin_g for 12.4.2016.

)
© Chai¥fan

12.04.2016 - Clerk-to. counsel for the appellant émd Addl: AG for
respondents present. Clerk to Sounsel for fhe appellant requested

for adjournment. To come up for rejoinder and arguments on

15.08.2016.

N

Member

g e

s




- e .:“ _— ) . . A i ‘ A ) ’ c o,
N - : :
b L

20.02.2015 | Counsel for the appellant present, and requested -for |

" adjournment. Request accepied. To come up for preliminary
hearing on 26.03.2015.

Member

7 2-6.03'.2015 o o " Counsel for the appellant present. Learned counsel for the
! 'appeilant argued that in respect of identical issue appeal No.

571/2013 has already been admitted to regular hearing which is fixed
for 16.04.2015.

rocess Feg .

% |
z‘% In view of the above, this appeal is also admitted to regular
Z A
A §-0_ hearingj Subject to deposit of security and process fee within 10
= o5 days, notices be issued to the respondents for written
8= :
@ § reply/comments for 16.04.2015 before S.B to be heard alongwith the
< afore-stated appeal. A ‘
Chglrmaﬁ
16.04.2015 : Agent Qf counsel for the appellant and Addl: A.G for respondents

present. Requested for adjournment. To come' up for written

reply/comments on 1;.?}?‘.;_;")1_2015 before S.B. ‘ . :
t
' Chgirmtan
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Clerk of counsel for the appellant prcscm Sll‘LCC
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Tribunal is incomplete, therefore, case is adjoufned {0 26.01.2

for preliminary hearing.
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* appeals may be requisition, To come up for fhrthet preljmin

 hearing on 09.02.2015. ' o
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Counsel for thc appcllant present, and requested

the learned bench-II, thcrcforc the samcl may a!Lo bc ddl‘l‘ll tcid andl

clubbed with the said appcal The above mcntlorlcd seryvice

X i o
. adjournment. Request accepted. To come Ll|') for prelimif

[ No. 571 1o 577 have already been ddl‘l‘llllcd and pcndmg? bejfore

ary

for

: ary
 hearing on 20.02.2015. - e
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Court of

Form-A

FORM OF ORDER SHEET s

Casé No._

1008/2014

S.No.

Date of order
Proceedings

Order or other proceedings with signature of judge or Magistrate

1oy 2 3
1 06/08/2014 The appeal of Mst. Yasmeen resubmitted today by Mr.
| Khaled Rehman Advocate may be entered in the Instit-ution
register and put up to the Worthy Chairman_. ‘for preliminary -
hearing. | '
2

%9201y

hearing to be put up there on T/T/"' /l//" 4 0/ 4

—~




Mr. Khaled Rehman Adv. Pesh,

The appeal of Mst. Yasmeen Charge Nurse received today i.e. on 08.07.2014 is incomplete on
the following scores w_hich_ié returned to the counsel for the appellant for completion and

resubmission within 15 days.

1- Copy of appointment order of the appellant as Charge Nurse mentioned in para-5 of the
memo of appeal is not attached with the appeal which may be placed on it.
- 2- Annexure-F of the appeal is illegible which may be replaced by legible/better one.-
3- Annexures of the appeal may be attested. '

No. "95((9\ /5.7,

Dt Og g 2 /2014.

R
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.

}'\\l _'
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ff“:FORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No.

o0 12014

----------------

Versus

--------------------------------------------------

1. Memo of Serv1ce Appeal _ 1-7
2. - | Advertisement , A 0-8
3. | Firstappointmeént letter 14.02.2005 B A9,
4. | District Cadre Policy 15.01.2002 C 0-10
5. | Regularization Act, 2005 , D ]2
6. | Circular letter 10.08.2005 E_|,3-/
7. | 2" appointment order 31.05.2008 F 1S
- | Judgment of the Hon'ble ‘ : 23
8. | Peshawar High Court, 14.01.2010 G / 6 -
Peshawar
-~ | Judgment of the august
- Sup%eme Court of l;gakistan A 15.03.2011 H 99 3 3
10. | Departmental Representation

11.

Wakalat Nama-

Dated: Q// 22014

Through

3-D, Haroon Mansion
Khyber Bazar, Peshawar
Off: Tel: 091-2592458
 Cell # 0345-9337312
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' ﬁ‘iJFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. [ g 1014

Mst. Yasmeen,
Charge Nurse, DHQ Hospital, Swabi .............Appellant

Versus

1. The Secretary,
Govt. of Khyber Pakhtunkhwa
Health Department, Civil Secretariat.
Peshawar.

2. The Director General,
: Health Service, Khyber Pakhtunkhwa,

Peshawar.

3. The District Health Officer, :
' District Swabi ........Respondents

SERVICE APPEAL UNDER SECTION 4 OF THE
KHYBER PAKHTUNKHWA SERVICE TRIBUNALS

ACT, 1974 FOR REGULARIZATION OF THE
SERVICES OF THE APPELLANT W.E.F.
14.02.2005 TILL 31.05.2008 ON THE BASIS OF
EQUALITY AND EQUAL PROTECTION OF LAW
IN THE LIGHT OF THE JUDGMENT RENDERED
BY THE AUGUST PESHAWAR HIGH COURT,
PESHAWAR IN W.P. NO.1662/2007, 1166/2008 &
1160/2008 DECIDED ON 14.01.2010 AND UPHELD
BY THE AUGUST SUPREME COURT OF
PAKISTAN VIDE C.P. NO.170-P TO 172-P & 668-P
OF 2010 FOR WHICH APPELLANT PREFERRED
DEPARTMENTAL  REPRESENTATION TO
RESPONDENT NO.1 BUT THE SAME WAS NOT




Ay

DISPOSED OF WITHIN THE STATUTORY
PERIOD OF 90 DAYS.

PRAYER:
On acceptance of the instant appeal, appropriate
directions be issued to the Respondents to regularize the

services of appellant w.e.f. 14.02.2005 till 31.05.2008 in

the light of judgment rendered by the Hon'ble Peshawar

High Court, Peshawar with all back benefits on the basis

~ of rule of consistency and equality before law.

Respectfully Sheweth,

Facts giving rise to the present appeal are as under:-

1. That in the year 2003 an advertisement (Annex:-

A) was floated through Press, inviting applications: |
for Charge Nurses. Appellant being qualified in
terms of adveﬁisement applied for the same and
after going through selection process, the
Departﬂlental Sei/ection Committé\g recommended
her and finally she was appointed as Charge Nurse
(BPS-14) by the thén Executive District Officer
(Health), Swabi onthe approval of the then DCO
vide order dated 14.02.2005 (dnnex:-B). It will
not be out of context to mention here that vide
letter dated 15.01.2002 (Annex:-C) issued by the
Govt. all the Provincial Cadre Posts in BPS-15 &
below Qf the Health Department were converted

- into District Cadres.

2. That in pursuance of the order ibid, appellant
assumed the chafge of her duties at DHQ Hospital-

Swabi, thereafter appellant started performing her
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duties to the entire satisfaction of high-ﬁps.

Moreover, Respondents -also maintained her
Service Book wherein necessary entries were also
entered from time to time and she was also
allowed all the facilities and privileges as

admissible to other regular employees.

That in the year 2002 the Government had

introduced a Contract Policy and hence all the
éppointm’énts thereafter were made under the same
Policy similarly the appellant was also api)ointed
under the same Contract Policy and it was
specifically mentioned in the appointment order
that the appointment of appellant would be
governed under the 'same Contract Policy. It will
not be out of context to mention that neither in the
advertisement nor in the appointment order there is
mention of the fact that the post against which

appellant was appointment was a proj ect post.

That in the year 2005 the Govt. decided to grant
regularization to all those employees who were
appointed under the Contract Policy of 2002 a‘ndAin
this respect the Provincial Assembly passed an Act
i.e. the NWFP Civil Servants (Amendment) Act,
2005 (Annex:-D) whereby Section-19 of the

NWFP Civil Servants Act, 1973 was substituted

and accordingly all those employees who were"

appointed in the prescribed manner on or after the
1% July, 2001 till the commencement of the Act

- were declared to be regular civil servants for all

intents and purposes except for the purpose of-

- Pension & Gratuity and copy of the letter dated



10.08.2005 (Annex:-E) issued by the Govt. Thus
under the Act ibid, all the employees selected and
appointed on Contract basis stood automatically

regularized by operation of law.

That since the date of her appointment, appellant
had regularly performed her services to the entire
satisfaction of her superiors, however, later on, the
app-ellant was told that her appointment was under
the ADP Scheme and that appellant should appear
before the Public Service Commission for the post.
In the meanwhile the posts were advertised by the
Public Service Commission and thus appellant Was _
compelled to apply for the same and after
undergoing the selection process, she was
recommended and appointed as Charge Nurse vide
order dated 31.05.2008 (Annex:-F) and continued
on the same post without termination of the

- services.

That in identical case under similar circumistances, -
the Male/ Female Nurses of District Dir Lower and |
Malakand who were also terminated under the
same ground of Project employment and who were
similarly appointed the way back in the 2003 &
2004, approached the august Peshawar High Court,
Peshawar in W.P. No.1662/2007, 1166/2008 &
1160/2008 which were allowed vide Judgment
dated 14.01.2010 (Annex:-G) on the strength of
similar other Judgment in Writ petition
No.475/2006 titled “Miss Shagufta Sayed...Vs...
The Govt. of NWFP and others” decided on
11.07.2007 and the same was subsequently upheld
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by the atigust Supreme Cotit of Pakistan vide

- C.P.170-P to 172-P & 668-P of 2010 decided on

15.03.2011 (Annex:-H).

That accordingly all the terminated Male/Female
Nurses were not only reinstated into service but
also declared regular employees under the Act IX
of 2005 and they were also allqwéd back benefits
by the Department. As the case of appellant was
identical in nature, therefore, when the appellant
came to know about the decision, she also
preferted Departmental Representation (Annex:-I)

to Respondent No.1 but the same was not disposed

- -of within the statutory period, hence this service

aﬁpeal inter-alia on the following grounds:

Grounds:
A.

That Respondents have not treated appellant in
accordance with law, rules and policy on subject
and acted in violation of Article 4 of the
Constitution of Islamic Republic of Pakistan, 1973
and unlawfully refused to regularize the services of
the appellant, which is unjust, unfair and hence not

sustainable in the eye of law.

That appellant was unaware of the Judgments
aforesaid and just now she came to know about the
same. As the case of appellant is identical on all
fours with that of other employees of the
Department working in similar manner who were

granted relief by the august Peshawar High Court,

- Peshawar therefore, appellant is also entitled to the .




same relief under the principle of consistency and
equality as laid down in the case of “Hameed
Akhtar Niazi...Vs...The Secretary, Establishment
Division, Govt. of Pakistan and others reported in
1996 SCMR 1185 and Tara Chand and
others...Vs...Karachi Water. and Sewerage
Board, Karachi and others” reported in 2005
SCMR 499 and another Judgment reportéd in
2009 SCMR 1.

That the appellant has been discriminated because _
similarly placed employees serving in identical
circumstances have been regularized with all back
benefits whereas the appellant has been refused the
same benefit which is violative of Article 4 & 25
of the Constitution of the Islamic Republic of
Pakistan, 1973.

That appellant was appointed on Contract basis
under the Contract Policy of 2002 and stood
regularized by the operation of law and therefore,
she was entitled for regularization of her previoué :
service on the analogy of other colleagues

similarly regularized.

‘That appellant all along during her previous

service has been treated as a regular employee, she
has been extended all the facilities of a regular
employee and furthermore, her contract period was
not further extended after the promulgation of the
Act-IX of 2005 which by itself reflects that the

services of appellant were regular and not of any -




‘Dated: 2 / 07/2014

‘project.’

F.  That appellant would like to offer some other

grounds during the course of arguments.

It is, therefore, humbly prayed that the instant

appeal may graciously be accepted as prayed for above.

Any other relief as deemed appropriate in the
circumstances of case not specifically asked for, may also

be granted to appellant.

Through
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Consequent 1pon the rewmmemi ation of 5e!et tion committes m 11& meeting . _ -

lield on 25-11-2004 and duly approved and signed by the District Coordination

Officer Swabi((tompefent Authority) Vide his letier No. 247/12/DCO (Henlth) /ﬁ W /2

~dated 08/02/2005,the following ace hereby appointed as Charge Nurses (DPS-14,
Rs. 3100-240- 10300) plus usual dHOW‘llleS as ddmlssnblc under the contract

, policy 2002 -
1. Himi(h C v‘nl D/O Gulab Khan (Moh:- Shamsha Fhel qub: )
S0 Naveed Said /0 Umer Said (Muslim Abud Vil Baiz Ghari Mardun). :
=2 Fozia Sohrab /O Muhdmmad Sohrab (Moh:- Karam Khel Swabi).
4. Hamida BAO Zar Khais (Vilh:- Jalbai Swabl).
5.+ . Golshan Ara D/O Nlmatlllldh { Vill:- Kalahat ‘%wahﬂ
G, .Jﬁbill /O Tazad Rl { ¥ - Kainal Sher Xitli Swabil)
7. Sanmar D/OQ Jaber Khan ( Vill:- Maneri Bala Swabi).
8. AgtlaMaz D/O Huunid ‘nh(Mo!: DTnayat Bhel Swab)
=N Guizara Begun D/ Sardar Wait ( Viii:- Sheikh uuau Swabi).

Samina D/Q Shamag Chan (Vill: T abar Swghi,
Irshad Bibi 770 Ginfirantliiah {Vili: Tordhor Swabi)
Yaszmeen /0 Sherin Kh’m ( Vil: Maoneri. P'W'm wahi).
Alinaiee uru Zadiun ( Kabai Dl»u. -_;wm.} :
*Shaheén /0 Zardul ( Vill: Asota Sharit’ Swabil,
" Maryam Bibi D/ Ol'J.c'.ll Rehman (Vill; Tano T:,l"*zl Lahor Swabi).
Parveen O Muhcunnnd Shah ( Eid Ghaty Road st Mardany.-. . !
17. - SadaqatD/Q Mahabat han { Vitl: Shews Swabi). ‘
| 18.  Nighat Bibi D/O Bakht Wawaz ( Vil: Kohi Barmol Disu: Mardan).
190 Dithard D/O Sardar Wali ( Vill: Sheikh Dheri Swabi).

20, Nazish Begun D/O Ditawar Shat ( Vii: Ziaat Kaka Sahib Disit: Nosheli).

U

.21 Shaheen /O Hazrat Mir ( Moh: Toor Khel Swabi).

122, SaeedaNaz D/O Amir Bahader { Vill: Marghuz Swabi)...

23 Shaheen Nawaz 1)/Q Amir Nawaz ( Dtstt Bannu).

24, Sariat Jehan D/O Muhammad Qumer {Vill; Dagai Swabi).

25, Imtiaz Gul D/O Mulammad Shah ( Eidaah Road Disti: Mardan).

26 -A.n_wm.m Begum D/Q Abdul wadood ( Vill: Gumbat Tehsil lsmcrgara Dir).
27, Nusrat Kian /0 Nawae Kl ( Vil Duagai Swabi). ~

28, Bibhi Amma D/ Aminnl Hag (. Vill- Al'lchnd R"ltk_hlil) o

Your appointment wnll be subject to the tollowing terms and conditions:-
L That yuur appointment is purcly cn contract basis for-a period of three years
' and your services are ttable m be lennm.:tcd at any ume wuhnul any nouce or
veagons betng aseignedd. © ¢
2.0 .. That you are declared: medwa[lv i dfor uuwnuucm bcrvnc
2. . The pm‘r qc non‘te ﬁrucfemble o




¢ Thatyou will be governed by such riilcs and orders as may be issued by the
Government of NWEP, from time to time tor the category of Govt, servants {0

which you belong and Government of NWFP, contract policy 2002.
/ 3. That if you wish 1o resign at any time, you will resign in written with thirty
' days notice or will forfeit one month pay in lieu thereof and will continue to
/ serve the Govt; till the acceptance of your resignativn by the competent '
anthority. ’
6. That your appuointiaent is specifically for DIIQ Hospital Swabi.
7. ‘I'hat you will not be entitled to anv ‘TA /DA for medical examination and
joining the first appointment.
8. “I'hat your appointment is subject to the verification ot documents irom
Nursing Board Peshawar. '
-4 If you accept fiie post on abOve 1erms and conditions, you shouid report 10

Medical Superintendent DHQ Rospiral Swabi within fifteen days. If you
Griled to ropurt in stipulaied poriod, the appoininent will be viuwslivd.

Nl
ol
 DISTRICT COORDINATION OPFICER

o | : SWABL
No f@?- t’)”f; EDGC ( Health YSwabi dated tie ____Z_é/[ / Lﬁ_ /2005,

Copy for information and necessary action forwarded to -
Director General Health Services NWEP. Peshawar.
District Nazim Swabi.
District Coordination Officer Swabi.
Medical superintendent DHQ Hospital Swabi, with the remarks to cotlect
auested copies of documents from the concerned Charge Nurses for record
and verification from Nursing Roard Peshawar, '
 District Accounts Officer Swabi.
6. Officials Concerned with the direction to produce a set of attested documents

to MS DHQ Iospital Swabi.
s A
L2

RXECOTIVE DISTRICT OFFICER
(HEALTH) SWABL

S

“

e

1 DN




ey - = o | 1

. e T T e i ”:,;"".”.’;’W DA

- o _-‘]--F,: Fre=Fv9 (_/ o ‘ . '6,_-._;’ ‘:l

st Veian H s R Yoot Le e ' i ‘ ‘

7 “IANAE, . GOVERNMENY UK MY D, Lo
VA ] ’ﬁ&?‘\‘b‘i‘.«ﬂ:.l&;ﬁMEN'r & ADMN.DEPARTMENT. .. 5 ik
'Q e { 7 * “.o D 1 ey ot ' v i ."
N P R RS
I LA APTS B . : A as
-"‘. : . \ "(k l_ 4 }:.ilil e [ +) Pe . . th ’ PP ik S
: Do o) \..--/:\r , ] Peahawar, the 157 Junuary,2002. / b
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No.SOR.I(E&AD)1(20)/98. V.1l The ‘Governor, NWEP s pleas .. lo convert, b .0 i

. . ) . . .o - . ’ AL . R "‘ '
[3 . . Y . . . oG . L ,I" v

. Provincial Cudre Posts in BS-15 and below of' the Provincial Health Department into the 7}

District Cadres with immedinte effeet-on the fullowing terms and conditionsi« I , i
A ) . . . et : - " Tf :l ;'.
; n) lfcrmuncm ceansfisr 1o the Districts -will be made on domicile and seniority - v
bDSiS. : . ' e K ‘:.’ o
' . b)  In casc of the personncl of (hal particular district being morc ‘than-the - - ,:5.
sancljoned strength, the deployment will be on the bagis of scniorily nad the
: junior most over-{low will be posted temporurily to the ndjncent districts till
. ‘ such me vacancy oceurs in the District of their domicile. ' DN
c) All such employecs of the above staws warking in FATA but belonging to AR

| scitled districts will be adjusted as pur their seniority i -the cudre and the -
© L .—.  over-flow will continuc working in FATA till such time a vacancy occurs’

in their districts of dommicile. - 3
" d) The domicile of the female officials will be counted umder the -wedlock

policy and such empluyees wwill-be given one time, irreversible choice 1o
opt for the districts ol their spousc ur their owa. In cusc of spousc being a
Government Employe: and ~ his transfer lo another district, inter-district. .’
ransfers of the female officials will be nllowed subject to “availability .of .
vacancy in the desired district, 5 T
"l'hc"ilu"‘rlusry hespitals will be allovssd 10 opt once for "rc:én{tif'on ol stafl of .-
their chaice which, in light of the autoromy niles, would be -nbso_rb.cd'i.n
~ their service. will be-inciimhent spon the tertiary hospitals and Pravincial
' s canpluyces o earcy . oul all sl :s‘cqi:cnl .
}czlicy of

Institulinny who o rebim
recruitmient althe Provncial wevel i fine with the zonal sllocation j

tie Provinein! Government.

' . : g1
Subneeeent b fhe jas e L3 coen s gend below sl o the
distriets,. funber inter-digpriet wamcters and  servige anaticrs, ineluding

PR
mmle by the Distnict Gowversment in light of the

appoitinents, shall b
“Distric! Govcrment Aules nt Hesaess, 20U, ' '

v

° ' » - - X
$) All cases ol trunsicr (rom ea=? district to anothar witl be decided and
. ardered upom b the Director-Crucra Health Scrvices, albeit with, the prior -
. , | S '

consuliation uf the f)'lsllic‘.:(_,m?:rin.n:d. ;
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ENDST NO.SE n L’

Copy forwardcd for mfommtmn to:
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of thigi f‘{; - No. PA/NWFP/Legis/90/3199;---The North-West  Frontier Province Employees on
d does g~ contract Basis (Regularization of Services) (Amendment) Bili, 1990 having been passed by the
; Provincial Assembly of the North-West Frontier Province on the 21% February, 1990, and assented to
by the Governor of North-West Frontier Province on the 24 February, 1990 is hereby published a< an
Act of the Provincial Legislature of the North-West Frontier Province. :

Preamble.---WHEREAS it is expedient to amend the North-West Frontier Province

Employees on Contract Basis (Regularization of Serviges) Act, 1989 (N.W.F.P Act No. VIII of 1989), for
the purposes hereinafter appearing; '

It is hereby enacted as foliows:-

1. Short title and commencement.---(1) This Act may be called the North-west
Frontier Province Employees on contract Basis (Regularization of Services)(Amendment) Act,1990.
(2) It shall come into force with effect from 13th November,1989.

; 2. Substitution of Section 4 of NWFP Act No. VIII of 1989.---In the Nerth-West
“Frontier .Province Employees on Contract basis (Regularization of Services) Act,1989 (N.W.F.P Act No.

VIII of 1989), section 4 shall be substituted by the following new section and shall always be deemed
to have been so substituted;--

; 4. . (1) Notwithstanding anything contained in any law for the time being enforce, any
Civil Servant, who is or has been appointed or deemed to have been appointed against any post in any
.. Government Department under section 3 of this Act shall be deemed to have been reguiarly appointed
- 'from the date of his continuous officiation, - subject to eligibility, according to the service rules
-applicable to the post, verified by the administrative Secretary of the Department concerned.

o Provided that if any Civil. servant is aggrieved regarding his eligibility, he shail have one right

--of appeal to the Chief Secretary, Government of North-West Frontier Province, and his decision in the
case shall be final; .

. ~ Provided further that if there'is any gap in service of any Civil Servant beMgen this
enactment and the date of appointment under section 3 of this Act, due to termination of contractual
- service only, the same shall be deemed to have been condoned as extraordinary leave without pay.

(2) ~ The inter se seniority of the Civil Servants under this Act shall be determined by the
< Government, according to the service rules in vogue,

--------------------------

~ North-West Frontier Province

- Civil Servants (Amendment) Act, 2005
| (N.W.F.P. Act No. IX of 2005)

An Act further to.amend the North-West Frontier Province Civil Servants Act, 1973
[Gazette of N.W.F.P., Extraordinary, Page No. 202-202, 23rd July, 2005]

. No.. PA[NWFP/Legis:1/2005/ 20440.---The North-West Frontier Province Civil Servants
(Amendment) Bill, 2005 having been passed by the Provincial Assembly of North-West Frontier
Province on the' 5™ July, 2005 and assented to by the Governor of the North-West Frontier Province on

12" July; 2005 is hereby published. as an Act of the Provincial Legislature of the North-West Frontier
g Province.- . : _
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Preamble.---WHEREAS it -is expedient further to amend the: North-West Frontier Province .

Civil Servant Act, 1973 (N.W.F.P. Act No. XVIII of 1973), for the purpose hereinafter appearing;

B ,Ii: is hereby enacted.as followsf--

1, Short title and commencement.-+-(1) This Act may be called the North-West
Frontier Province Civil.Servants (Amendment) Act, 2005. -

(2) It shall come ir{to force at once.

2. Amendment of section 19 of N.W.F.P. Act No. XVIII of 1973.--- In the

North-West Frontier Province Civil Servants Act, 1973 (N.W.F.P. Act No. XVIII of 1973), for section 19,

the following shall be substituted, namely:

19. P~nsion and gratuity.---(1) On retirement from service, a civil servant appointed
on regular basis in the prescribed manner before the commencement of the North-West Frontier
Province Civil Servants (Amendment)-Act, 2005 (hereinafter referred to as the said Act), shall be
entitied to received such pension or gratuity.as are admissible to him under the West Pakistan Civil

. Service Pension Rules: -. .- . -

Provided that in the event of the death of such a civil servant, whether before or after
retirement,-his family shall be-entitled to receive such pension, or gratuity or both, as admissible under
the said ruies. e :

- (2) A bérsén ,though-se'lected for appointment in the prescribed manner to a service or

post on or after the st day.of July, 2001, till the commencement of the said Act, but appointment on
contract basis, shall, with effect from the commencement of the said Act, be deemed to have been
appointed-on a regular basis. All such persons and the persons appointed on regular basis to a service
or post in the prescribed manner after the commencement of the said Act shali, for all intents and
purposes be civil servant, except for the purpose of pension or gratuity. Such a Civil servant shall, in
lieu of pension and gratuity, be entitled to receive such amount contributed by him towards the

Contributory Provident Fund, along with the contributions made by Government to his account in the

said fund; in the prescribed manner: -

‘ .Provided fhat in the event of death of such a civil servant, whether before or after Eetirement
his family shall be entitled. to receive the said amount, if it has already not been received by such

deceased civil servant.

(3) No pension toa civil servant, who is otherwise entitled to it, shall be admissible to
him, if he is dismissed or removed from service for reasons of discipline, but Government may sanction

compassionate: allowance to such!a civil servant, not exceeding two-third of the pension or gratuity :

which would have-been admissible to him had he been invalidated from service on the date of such
dismissal or removal.

Provided that a civil servant referred to in sub-section (2), in case of such dismissal or
removal, may, in addition to his own contributions to the Contributory Provident Fund, be-allowed, on

account of such compassionate allowance, a sum not exceeding two-third of Government contributions '

in his account. :

.+ (4) - If the determination of the amount of pension or gratuity: admissible to a civil
servant is delayed beyond one month of the date of his retirement or death, he or his family, as the
case may be, shall be - paid provisionally such anticipatory pension or gratuity as may be determined

PR T

by the prescribed authority, according to the length of service of the.civil servant which qualified for = §

pension or gratuity; and any over payment on such provisional payment shall be adjusted against the
amount of pension or gratuity finally determined as payable to such civil servant or his family.
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qel‘vice and ultimatuly DCO Bune; v1dc' s )

e

onjle.r Sdated 1") 01 ,,O 07 pursuant v .

’




" L

VGOV'er'nmerit of NW'FP L&/\ Dcp*utmcnt s
’cﬁ-mlar letter " No. SO- VI/DbAD/l 13/2005

'clatecl 10 8 2003 regulalimd the scrvlces of

the kp}etiti’iqners' with effect fi'Oln 17.8.2004.

3. Y appears ‘that - some

corrcsjvdndcnce toolc place between the official

N
A
y

1cspondents and a st’mcl was taken that the
l])CthlOl‘lClS have been nppoinlcd against a
schcme Implovemcnt and Standar disation ol -
-DIIQ Hospltal Daggar, Buncr” ancllit was
” ploposed tl‘mt thc petitioners -I:)c adjusted T
aéélnsf tlje newly approv"cd" Iéos.:'ts‘

4, - ‘Notwithstanding the fact:thait the

petitioners were regular employees of 'the

~ clcpartment x‘espondent No.:-i f.e. Director -
Ceneral (llculth) NWl*l' Peshawar, vide his
’ ‘ L -' , lettcr datccl 772008 dlxm Lgd thal - (he

P | employces '1ppolnt<:d ag*\mqt Lhe post meato(l
F " 1

: uncler : ADP .schcmc—: stand automa‘lcally

' ~- -, L 3\\ i telminated on completion of the scheme and
B é - on receipt of this letter Mecdical’ Supclt DH() ;
| '.'Ho.s!pital Buner i.e. respondent No 5 treated

i : i
thlS as a termmatlon lctter of the petltloners

L.
. !

: I | ' 'and accmdmgly he cndoxsed the same to the
I S '

peti‘tioners ' for thexr information 'mcl it

compliance: . .




5, o 'I‘his’ forced 't»he ‘pctmcn(—:rs to, . 4
ﬁppxoach this court lhlouc,h this, writ pct:honf

and as an intexim relicf the following relief was

- prayed for :-

“Graclously,” the respondents may be
; _ : restrained  from filling (he vacancics till-
! o final cliSposal of the writ peULion

6'. ) ' Thc writ chiLlon was Lmkcn up lor
'hcmmg on 130.7.2008, ancl whtlc ouieling‘

:\‘i. B | clubbing of tl‘xe samc with W.P. No. 1662 /2007,

IR status quo was ordered to be mamtained

R 7| : In theh commem ' responclents 1

i - : =

2N A ' . : -'mcl 2 have tal{en the plea ‘Lhdt the lpetltionels ‘
1 ) S C . | - DO

lmcl bccn uppblntccl unclm the Al)l‘ Scheme

posts andlsmcc the D.G. Health Suviccs lmd

"'directed termmation of services of those

'appomted against the sald posts, thexefom .

| pctitioncls wc1e chdorscd the s*xicl directions
for mformation and compliance -
S. ‘, Whﬂe the petmonexs :were 'still
\ : wofliing as contract cmp]oyces. .when the
i '\Government of NWFP throu::rh NWIEP, Civil
é 'Servams (Amendment) Act, 2005 (IX of 2005)
| subsututed the or 1gmal sccuon 19 of the said !'

Act by the fo >ng new secuon -

: 7."19 Pensmn and _gratuity.- (1) On

_ retirement.- from service,” a civil servant.
appointed on regular - basis in the .
- prescribed . manner’ before - the .1
commencement of the ‘North-West. "




Frdnt-fer . Province -Civil . Servants
(Amendment) Act, 2005 (hereinalter
referred to as  the sald Act), shall De

entitled to receive “such pension or .
“gratulty as are admissible to him under
 the West Pakistan. Clvil Service Pension
- Rules: Lo f : '

~ Provided that in the event of cdeath
of such a civil servant, whether before or
after retiremernt, his Jamily shall be
entitled to receive such pension, or
gratuity, or both as admissible under Lhe

satd rules.

sald’iAct, but appointed on contract

‘basis, shall,” with effect from the
" commencement - of the said Act, be
"deemed to have Dbeenn appointed on

regular basis. All -such persons and the
persons appointed on regular basis to a

" service or post in the prescribed mannck
- after: the commencement of the said Act

shall, for all Intents and purposes be civil

- servant except for the purpose of pension

or gratulty. Such a civil servant shall, in

lieu of pension and gratuity, be entitled

to receive such amount contributed by

‘him towards the Contributory Provident

Fuand, alongiwth the contributions made
by Government to his account in the sald
Fund, in the prescribcd manner.

" ‘Provided that in the event of death -

of such a ciyil servant, whether before ov
after’ retirement, his. family shall be
entitled to recelve the sald amount, il it
has already not been rccelved by such

.deceased civil servant.

S{(3)  No pension to a clvil scrvant,

who is otherwise entitled to it, shall be
© admissible to b 1 if he is dismissed or
" removed from service for reasons of
discipline, b1 ~ Government may sanction
compassion.i¢ allowance to such civil
" servants, not exceeding two-third of the

pension -or gratuity. which would have

been admissible to him had he been

o

: (2) A person though selected for
.. appointment in the prescribed manner to
" a service or post on or ajter the Ist day of
- July, 2001, till the commencement of the




inval'ided from écrvice on the date ol
SuCh disrmssal Or rerrov al.

Pxovided that - & civill  servant
referred to in sub-scction (2). in case of
such dismissal or removal, may, in
addition to his own contribulions to the
Contributory Provident Ifund, be allowed,

allowance, a sum nol exceeding (wo-

v third of Govemmcnt contr lbutions in his -

account

, (4) If the determination of the
‘amount of pension or gratuity admissible
to a. civil servant is delayed beyond one
“month of the date of his retirement or
death, he or his family, as the case may
be, shall be . paid provisionally such
anticipatory pcnsion or gratuity as may

be - determined "by the prescribed.

“authority, according to the length of
service of the . civil servant which
qualiﬂed for penslon or gratuity and any
over ! payment on such provisional

~'payment shall be adjusted against the .

amount of pension or gratuity finally
- determined as payable to . such civlil
servant or his family." -

9. ,Pétitidncrs“cnsé fe that on no point

of time the officlal ]'QS]5011C16311l'S treated theme
as 'employées of a pro'_'jei:t‘ or under the /—\D.I_j’

Schcine; “that the posts were advertlsed on

contraét b'eisis a'nci so were they appoint.c:cl on

f

coan ’10[. cll'ld Lhcn viclv order claL( cd 19.4., 2,007

llogulalizcd wth cffcct [rom .17.08. 2004 ancd

wele smce (hen holdm{f u;,nl.n pnsls ancl

lxc’\tcd '\9 such lh"ll even if {h( sucl Urf](ls_-

zue taken ‘out of consmlcmhon Lhen wnth the

) '-p!°0111ulga(;(0n of NWl P.. Civll Scrvan(s

! (Amendment} Act 2000 (Act IX o. ?OOJ: they

on account. of such compassionale.




'
i
i
'
i
i
1

ltke other exhployees*o[’ other departments of

tlﬁe Plovmclal Govemn{ent of N.W.F.P.

automatxcally became xeg,ular employees and

‘ that . the. - subsequent ;act;ons of the

active  service when the amendment

reépondehts and-ultimate 'terr.nination' of the

petmonels was an act b"lSC(l on malalide,

without 1awful 'xuthority and jLHlSdiCLlOl‘l

10. " !There is no denlal .of the fact that

petitlonei‘s are appomtees alter the targef date

of Ist July, ZCOI on contract basis and were in

al‘omstatcd ‘was bxoug_.,ht in Lhc relevant law.

11. In somewhat similax clrcumstances )

this Com't." has vide ju(lgment dated

'11/'7/2'00‘7 passed In - writ petition
'No 1781/2006 titled . "Ms.Shagulta Sye(l arnl

Lhree others Vs.’ Gove1 nment ot N. W IF.P. ancl

:i"three others" exha‘uStiv_ely clealt wzth th_ls

'proposmon and issued  writs. , lhc de

"mdqment has bcen consistently follbweci and

--there {s no 1eason to deviate from the same.

12, Consequently this W.P. No 1160 o!

‘200'8 is’ _allow_ed, the nnpugn-ecl actxons and

orders of the res'pondents? are'declared to be

"without lawful authonty anci _]LlI‘I‘SCllf“U")l‘l
Peuuonels ',ai‘e declare'c {o be 1egularw;

employees on thelr 1eepectlve postq both "‘

ST
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ISV COURT OF PAKISTAN

- IN THESUPR
' C{Appellate dhawisdiction). -

Clon :\ppcnl fromi-the judpments ol Peshawane Tigh Cour Udated 14.02.2010

‘ . |;w~.ac<1 i Wiy, » No. 1 H6O/0Y, 1602 /07,° 1.106 ol: ?008 und.ldnl.cul s
27 (JS 2010 Imqscd m W, I’ No IhOO ol 2010} ot et S A ‘
S ; w 1
o AC.ovcmman of NWI"P (nm\ I\PI\] O .""
ol Iuough bccwt:u y Hc Al & othc: S (m all cascs)‘ 3 _
. : ' . ...Pctxtxoncrs o
SR YM@H”M' &Hﬁ R '

l\u; Molmmm&d & oLhc s
Ilmyatul H’lq &. othcns R (m CP 171-P& 172-1°/ IUJ
- l"ouxla Klmn BRI o (m .CP 668- P/lO Coe

R A : R SR Rcspondcnts "

[

l'“ot thc Pcl.xL\oner" S 'Mx Lal Jan I\hattak AAG I(PK

I'ox Lhc Rcs.pondcms .' M .i'\xa I\lmn ASC S

D:\Lc ol'IIc,c\.mg : .’ 15.03.2011
'”jfygy~ JUDGMDNT

L ‘

.I{th, Icsponclcn Ls wcxc ‘1110\\ edd ancl Lhc oxclcn claLcd O7 07 00\)6 W h.c h

=" ’

";u Lomdumlly tclmmatcd on <omplct10n of thc pxoy.ct/s(hcmv
~ e

Q\Vlmtcvu nmy bc: tlw um\« qm Hees u( ollmc olclcx claLch l“ () t ’UU. .
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HT‘ SUPR EMIE COUR For PAKHTAN
' (/\I’Pi I I /\.H: IU 2ISDIC HON)

S _i,fi]m\r SN T
S MIRCTUSTIE CNASTR-UIL-RM LR
o MIRUSTICE TARIO PARVEY

e N
CIVH PIETL l()\’ NQ. 326-1 Ol' 7.009
L (On appeal, frov “the judgment of (he
N Wl Lo (now KLp, 1) Service “Iribunal, oo S
dated 20.4 ”(){}9 p.ls\ccl in Appeal No 1337 - - ' ‘ﬂ

'-_'or2008) o N - ‘“@4

' N
o . . . -~ hd K .
- Miss Nusrat o

' ' Petitioner - l%‘
i . . . : . . ..|. . l_‘ . h .

V’e'l"s us -

The Govemment ofNWTP thovgh -ChiefS‘ecretary, L
,‘PushaW'u and othels : : Respondents

WM ‘\'-Viqm' Ahmed Seth, ASC- .
-1\f§.x‘.,:1\flix' Adam Khzm ' AOR o

—

. For the Petlt:onox -' M

For -,tii'e Res']')dhc_lc}ll{s: i ‘M'l Lnl hn I\lmttal\, '\cldl A. G. IP.K. wuh
T e S M Jubbar Shabh, D.C.OQ and

o " Dr. I'lcla Mvhﬂmmad Dy. LD O IIcﬂth

""'-.',‘Date of Hearinig: - '_ 3y Dbc:l.mb(:l 7010/

I

TUDGME\T

* NASIR UL \'IULK. J Sl 1csponse to an. édveuxsemem

~pulﬂl:.hcd in Lhc nuwp&pm on bchah ofllu, T\L,CU[IVC DlSlllbt O Ilccx

',"IIC'uth b\V’lbl, mvmng 'xppllc,atzons for m V’icant posts of Clame

""\hnsx,s (BPS 14) on conhau bam TH an,couhnt,o w1th the Contx‘act’_ ' T

| ‘.P hcy "OO 10 pet.tmnu \ms one of o numbu oi othm applxpamb

ho apphcd lox it Th&, p&.utlonel alon" \\'1th 7 olhels was. seIected on

"tlw ,i'e'c.cuildmchcldtions o[ lhu,m,lulxon commitiee, cluly 1ppxovc<l 'mci .

s_:i;..:nr;td Iv 1|1u stllu( (‘nmchn.nmn (‘Huu, Swabi (l‘hc c.ojl"a.|)'t.‘.lc:i|i.

o '/5’#}’/,/ . —-'ml m\‘ity_) .nu! \\'n\;'uppmnlul l\' ullm order L[gllC(l Ob.- ..O()J ln lhc g
bt epivti L , - I
JV."'C‘C:'I._N'I )('f’m'u\.'n. ' 2 ., Lo ’ '
(}I.-;[.u.-l ) :

- o,

\

7\




. " ¢ DS .' . '_ . ) l " ’ 7 . { ;),
C ‘o. of 2006 - /iﬁ/ £ 7
/ » C.P,J\O. 326-!’ Q[-OO/ CoL - ‘:‘_"’@;/I/’i'.
N ' S .S

/\ct 1973 as’ wmcnded by lhc Civil Suvants /\mcndment Act 2005.‘

TFor thc swl\c o{' hcxhky !hg e s l\.plOdleL,d as under:-

A puson though bLl(.ClCd fm 1pp01mmcnt in the

: le,bulhbd manncr Lo 1 service or post on or after thc =

O B d'\)ﬂ of Tuly 2001 ull lhc commcncomcnl of the said.

ok } ,. ISH(H' : . ‘ BRI -
f‘lﬁ” of P“[".,(‘,On‘\nw;‘gmon,_'lhls is d\sputqd by :thy, lc, umd counscl for the pctxtxonel, .

"\- P,,\I;(;w: o

but 1ppomlmu1l on x,onll\?\cl bnmw, shall,. wnh

Ilccl 110m the \,ommcnccmunl of the -saide Act, bc'

~"dcum,d to havu hucn appoinied on wutl W h.ms /\ll ,
l_auch pusons .md liu, pursons appmnlu! on nu,ul.u basis
W suvm. or pml 1 1hu43u.xunhu\ manaer aller lh‘.'f.
u)nnnunwmum ol llu. said /\Ll shall, for adl ml\.lﬂb .\ml

.

.h\upnsu be u\'ll suv.ml “exedpt for the pulpnw ol

pumnn ar L,,n\mnlv. .\mh aCivil servant xhall in licu nl'-

pmsmn md AT mni\' \n. t.nmlul 8] uu_wx, such amount A
' wmuhuu.d by hinm. m\v‘nd\ the ContnbuLmy Plowdenl -

Y und alona wuh thie c.onn lbU(lOﬂb made by, 1,0\/(.1 nman

10 his 'u:coum - 1hc b’lld m the pxescx ibed manner.’
IL wnli be sccn let the '1bovc l‘)LO\'lSlOn has been 1n*xdc cxpxcssl) for

those govcmment employccs employed on comnct b’\SlS p10v1ded

3 'm'\nnex Thls pxowsmn was mcoxpomte :o gnm the shtus of cml

1

B S e A

. “scwams to thosa, L.mployu:s in the service of Plovmcnl or the' Local

. appomted attex Lhe 1 July ’700‘1 bcfm the ﬂmendmcnt T e only lssue’

1bec maﬁnér : wﬂas-, lu,tion th1ou0h the Public | Sgrvi‘c_e'

..‘-theu selectxon was mace af’tel the 1 July 2001 md in thé plescnbcd

| Govemment ﬂppomtcd on conumt Dbasis undcx pohcy ot the .
L Govmnment to make appomtments on contlact only It is not dlsputed

tlnt thc pctmoncx ‘s '1ppomum,nt was on conuact basxs and ’chat she was’

,Lh'\t was dcbitcd bekme us was whcthcl the petmonel was sclected m

th, pu.acnbud mannub /\wmdmg to the Semce "lnbunal the_,'.




C P. No 326 P o/2009

lrfht of genexal up- gl adatlon of the post of Charge NUISC the pct1txonel \
was up- vmclcd flom BPS 4 to BPS-16. 13)' the otiicc order xsxm,d by
'vthc \/Icclzc‘ll Supcxmtcnclcnt Dlslm.LIIc'\dqmntm IIos;mal Swali, wuh

~1cfemnce to Lhc lcttm cated '&0 6 ”008 issued by the DllcctOl GL,HCIJ[

' %"‘He'\ ith Scchc,s N W[ P l’(,slm\\uu, the pclitioner alonb wah lO olhu

‘Nur.»;u::’ were rclicvc(l:l’mm \l\cu' services, /\['.HHH\ the lumm.mon of hc 0

- :Au;.i"v'u:.u:':a. .llvu ptll(lnnkl luiu! .mm.nl lu!nu. lhu M ‘avineial \uvsu
'111buml The appwl de dl\l'ﬂl%ubd by lhb unp.ubm.d |udL,mL,m di \lbd

-

- 20. 4. 2009“011 lhc Uound th aL \hu pcuuonm was a_contract cmploy

‘,"md th’\t she h'xd not bcmg cmpioycd in thc pxesm xbcd manier, th'lt lS

L T lnough the Publlc Sewxce Commmssmon T
2. l"he case came up for hcmng on’'29. 1"’.2010 aind noticcs ,
oL e " were 1ssued to the 1espondents in \1ew of the followmg submlssmns
<D made by the 1e'uned counsel 101 the petxtlonm -
e i Lo s, chnccl lel 1hc pctmonm h’wmg bccn '\ppomtcd
sl R oo "‘;"on i l"’ ’003 m 131’5 {4 and subsuqm,mly up bmdt..d (o '
, o . R . ' i
s i:BPS 16 on Ll 4.2007, mough on “controcl b(ms, had. T s ‘.!
. o S staod? mvnl m/mi Wy CivilServant nn ihc h.mq of (“wll ' B '
PR CoaE Scmnls (Almndtmnt) /‘\ct 2005 pxomulgatcd on E
Sl el 23, 72005 whmeby section 19 of the Cwﬂ Sewants' :
o L A(.L was ammdud That, having become 1cx¢,ulm C,wll : i
PR . &:wanl, she (,ou]d ol have been lbllCVCd/lmeVCd on . i
. ', )0 6. "00\ lhx, pmnl\ duuv» uomxdu\mon Nohu. fo ) :
ST L Lhc 1cspondcnts hc mucd for a d'\te to be ﬁxed by the e \ﬁﬁ
AR oihcu o
fhe moot qucsuon m thls case 's, he’fefore, .whether the.pétit‘ionfer’s;?‘. ! i
aEL scwmcs stood xcgulmm,cl undcx Su,tlon 19(7) of thc C1\/11 Sowanls ' .
/ ST, R -t
| premeZourt. oﬂPaAnNm R e e e T
/L»C‘r‘" meaprer e B ' ' ‘ S : ' !
. .. o e . o - e _‘.’ Lt }_:p
. '- :. ‘a
‘e
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C.P.No.' 526.P ;of2009

who sublmuccl llml Lln, pobl o w

hich the peutlonel was appomted was

a DlSlllCl Cadlc Post and acconduw to thc Rules 1hen ‘in foxcc tlic‘

compelcnt 1uthouty, who was cmpowcwd to makc appomtmcms T}

" xx.alc,b II-IS \v,\.s (]w DI\,III\.l Coouhn 1lmn (_)llu.u - which,is also

’

lcﬂccted m- the peutxonel s lctlc: of apppmtmcnt In tlus comcxt the
: . \

i 'lcamcd counscl 1e{cued lo lhc N.W.F, P stmct Govex nment Rules of
‘Busmcss 2001 Mi .,al an Khalml\, l(,.um,d /\dclmom! f\cl\'m.alc

‘Gcnelal, neicncd to lettm datu:l 3067008 By 1hu Duecto: General

' .

g llcallh '3(.:V1ccs N WI ,m, puwmncg whercof lhc . pcl’iiioncr’s
SGI'VfCLh were termn,natec[. dnd-took the xl.m(l 1!11! the pumonu WS

"app()mluf undu llu. /\nnu 1k i)L.Vblt)[)illk.l]l I’mbl.lmmt, Scheme an(l Wity

,\.«

rcllevcd l'rom--hcl sctv:cm upon complx.uon of the said xcha,mc Ile,

- hO_W:éVél pxoduced a notxﬁcatlon dated 15.1. 7007 C'ltcgonang__, the

“‘.

",-"'px.unom,l 5 pou at tlu, u,lx,vant Umc as a Dlslnct Cadre Post.
3 . The 1clnncc oi thc t\ddmona! Advocate‘Geiierél. o'n 'llie'.'»
;'-lettm dated 30 62008 1s mnsplaccd Nuthei the advcxtlscmcnt datcd

i g :'76 lO ’7003 1ssued by the l:*<ecutwc Dmuct Ofﬁcei Health Swabl

; mvmng appllc"ltlons f01 the post nor the appomlment oxdcx dalecl

0822005 st'\tcs thal thc posls in qucslion were l.del the /\nnual

[

Development Pxoglamme Schemc The teims and condmons of the

‘t“
ik

pultllonu 5 unploynmnl ww, to bl.- wsulatcd in accordani:c with the» ‘

tenns of the adveuwoment 'uid‘ the appomtment oxdex The

adve1 Llsement and the appomtment order clcally shows that the pos~

“ N
B

a whlch lhc puuuonu was appomlcd was of letllct Cadle I'lus is now

llt oan} :\/u//
P;I\’ I' ’l[/ '
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OFFICE O‘RDFR |

l)ll(l‘( l()l(/\ll' -
GENERAL IILALTII SDRVICLS
KHYBER PAKIITUNKHWA PLESHAV

s

L
All c%mnicalions should  be
addressed to the Direclor General
Heaith Sarvices Peshawar and not
to any official by nameo,

.
te

)

E-Mail Addrass: pyiptnhis Ly hoo, ’Om
Olfice Phi 091-9210260

b Exchange#t  081-9210187, 9210196
Fax u i1 001-9210230

I Pmsmncc of Pcslnwal Hu,h (mul Peshawar order (htul ’40/1 1/7OH

\ ' JU(Egmull ol luthu Hu:,h (,uml l'n,sh\vn dated 14/0l/"010

Tin (()(, No. 234/2011 in (,OC No l()‘) ol 2000 in Wnl l)bllll()n No 1160 /”008

whosc suvnccs Imvc "mcaciy bCCn ICEUIdll7L(] - llf_'hl of
and super mu L()UIL of
_'"'Palustan Judmncnt datcd 15/03/02]1 und01 sub Sccuon 2 of Section 19. of Khybcx.
| al\htunl\hwa ClVIl Scxvant Acl 1973 (as amended vide Act IX of 2005) v1dc this
Dncctoxatc oifcc oxdcx bealmg I“ndst No -22241-47/B-11° dalcd 06/09/2010
No 1102 12/13 II catcd 10- 01 2012 EllC hcreby allowed back benefits w.e. £ 23/07/2005

and .

Subscquultly lhc pumd mcntxoncd against (hcu hames in colum 04 to.

colum 05 bclow is hcwby treated as Jcnocl on (luty o

“ DIRECTOR G NLRAL HEALTH
S RVICI“S I\PI\ PES >II/\W/\.R..

SNo Namcs ‘ Place of' From To
e Pos(m" L a L
. ,()1 Raj Moimnunad S/O' DIIQH Ddl,g.n 01.07.2008 '13.()9._2,0]'0 oL ,
e L Amir Akbar Khan : | Bunier. - R S
e 020 Muhammad 1 m:an SO DHOT l) gpar L O1.07.2008 i3, ()!’J"’(H()
; ". ?\h |h/u|| S0 Bunner : ‘ : .
103 | Fazal l\aaq S/O T DIIQII Ddggal 01.07.2008 .13 09 2010~
- 1. . .| Hazrat Said ¢ . Budner: , : N
| 04 | Sher Dali Khan S/O ' DHQH Daggar [.01.07.2008 13. 09 2010 I
~ - {UmarDad - Bunner =~ _ '
05 | Zamir Khan ,S/O" DHQU Daggar - | 01.07.2008 13. 09 2010
A Samar Khan o Bunoer ‘
.06 ['Abdul Jalil S/O0 Amir . DHQH Daggar | 01.07.2008 | 13. 09. 2010
Mahmnmedd Khan I,unnu S
TR TR AR PATTR ) I DHQI Daggar ] 01.07.2008 . 1 3. 09 70i0
Molmmmacl Rasool Khan' | Bunnér o
' .08 . Mula-Dad = S/0 DIIQIID"lggal 01.07.2008 13. 09 2010
' . NoorSaid .. | Bunner | - '
09 | Umer Farooq - $/0 DHQE Daggesic 1.01.07.2008 13.09.;.3_0..10'
P L Ghulam Ahmad 'Uunnu : ‘ : s :
|- 10, | Irshadullah - S/O -~ v~ DHOHD appar | 01.07.2008 00 1 13.09.2000
e hisanullalh® 0 C “ﬁll_lll_]n{‘.,_l o o R
| Meraj ' Khan -S/0 DHQI Ddg,j._,ax 1 01.07.2008 13.09.2010
. ~ [ Amreen Khan' Bunner”~ - o
|- 12 | Sahib Zaman .- S/O DHQH Daggar 101.07.2008 13.09:2010
) Noor Wahid i | Bunner © - o
13 | Anwar Zaib. S/O DHQH Daggar 1 01.07.2008 13.09.2010 .
Amroz Khan Bunnc: , ’
. 3([/— ,p/(ﬂj\,
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- :. L "" '. . . P Qﬂ' ‘:o-’b%%:‘zﬁ\a‘ l
The Secretary, S \aé“) o%i
Govt. of Khyber Pakhtunkhwa, T “0_950"
0 Qe

: - Health Department Civil Secretariat,

Peshawar.- . .- . D /? Sy

'.Subjef'ct: ' Departmental Representatlon for regularlzatlon of [ ./
‘ - ‘the services of the appellant: w.e.f. 14.02.2005 tlll‘.;,' |
.31.05.2008 on the basis of equality and equal *
.protection of law in the light of the Judgment' :
‘rendered by = the *dugust Peshawar - High . ‘Court,
. Peshawar:in Writ petmon No.1662/2007, 1166/2008 &
*:1160/2008 decided on 14.01.2010 and upheld by the . - -
august Supreme Court of Pakistan vide C. P.170-P to - :
172-P & 668-P of 2010. 4 : -

Respected Sir,

I have the honour to submit the departmental Representatlon for
your favourable consideration on the following facts and grounds:

L " That in the year 2003 the Executive District Officer, Health, . -
" - District Swabi, floated an advertisement through Press, inviting -
applications for Charge Nursés. Appellant being qualified in. =
, terms of advertisement applied for the same and after going = ° S
. - through selection -process, the. Departmental Selection -
§ -~ . -Committee recommended her and ﬁnally she was appointed as : »
T ~ Charge Nurse (BPS-14) by Executive District Officer (Health), — T
L - Swabi on the approval of the DCO vide order dated 14.02.2005.
- It will not be out of context to mention that vide letter dated -
* 15.01.2002 issued by the Govt. all the Provincial Cadre Posts in "~
. BPS-15.& below of the Health Department were converted mto
- Dlstrlct Cadres '

2. That in pursuance of the order ibid, appellant assumed the
"charge of her duties at DHQ Hosp1ta1 Swabi, thereafter .
appellant started performing her dutles to the entire satisfaction” .
~of high-ups. Moreover, Respondents also maintained her
Service Book wherein necessary entries were also entered from
time to time and.she was also allowed all the facilities and
~ privileges as admissible to other regular employees. )

|
[
|
i
. , ~ : |
3.  That in the year 2002 the Government had introduced a . 3

Contract Policy and hence all the appointment thereafter were - o S
~ made under the same Policy similarly the appellant was also ' ;I
appointed under the same Contract Policy and it was . 0
|
{
;
f
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' specifically .ndé}ntioned in the appointment order .that the

appointmentstof.appellant would be governed under the same

Contract Policy

’

neither in the advertisement nor in the appointment order there

is mention of th'e,: fact that the post against which appellant was
‘appointment was 2 project post.” » :

That in the yéér:ZOOS the Govt, decided to grant regularization )
tg all those employees who were appointed under the Contract ;
- Policy of 2002 and in‘this respect the Provincial Assembly

passed an Act i.e. the NWFP Civil Servants (Amendment) Act,

12005 (hereinafter referred to as Act-IX of 2005) whereby |

Section-19 of the NWFP Civil Servants Act, 1973 was
substituted and accordingly all those employees who were

appointed in the prescribed manner on or after the 1* July, 2001 -
til] the commencement of the Act were declared to be regular -

civil servants for all intents and purposes except the Pension &

That since the date of her appointment, appellarit had regularly

performed her services to the entire satisfaction of her

. Tt will not be out of context.to mention that

L

‘Gratuity and copy of the letter dated 10.08.2005 issued by the - -
Govt. Thus under the Act all the employees selected "and |
appointed on Contract basis stood automatically regularized by
operation of law. |

superiors, however, later on, the appellant was told that her h

appointment ‘was under ‘the ADP Scheme and that.appellant
should appear before the Public Service Commission for the

- post.-In the meanwhile the posts were advertised by the Public

Service Commission and thus appellant was compelled to apply

" for the same and after undergoing the selection process, she was
recommended and appointed as Charge Nurse vide order dated
“31.05.2008 and continued her services on the same post.

That in identical case under similar circumstances, the Male/-

Female Nurses of District Dir Lower and Malakand who were

‘also terminated under the same ground of Project employment

2004 alongwith the appeliant approached the august Peshawar
High Court, Peshawar- in Writ petition No.1662/2007,
1166/2008 & 1160/2008 which were allowed vide Judgment
dated 14.01.2010 on the strength of similar other Judgment in

and who were similarly ag):inted the way back in the 2003 &

© Writ petition No.475/2006 titled “Wiss Shagufta Sayed...Vs...
The Govt. of NWFP and others” decided on 11.07.2007 and
the same was subsequently upheld by the august Supreme Court

of Pakistan vide C.P.170-P to 172-P & 668-P of 2010 decided
on 15.03.2011. | :

That accordingly all the terminated Male/Female Nurses were

" not only reinstated . into service but also declared regular

W




R Dated

__ /032014 | W |
. : - 1,
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- .employees under the Act IX of 2005 and they . were also,
" allowed back benefits:. by ‘the- Department. As the case of}
. ‘appellant was: 1dentlcal in nature, therefore, she is ‘also entitled
- to the same rehef under the 1ule of consxstency and equahty

“That appellant was unawale of the Judgments aforesald and _]LlSt .
~ now she came to know about the same. A's the casé of appellantV ‘

is.identi¢al on all fours with that of other employees of the

Department working in similar mianner who were dranted relief

. by the august Peshawar High Court, Peshawar therefore; ;-

appellant is also entitled to the same relief under the prmmple'

. of consistency and : equahty as laid down ‘in the case of

“Hameed Akhtar Niazi...Vs...The Secretary, Establishment ',

- Division, Govt. of. Pakistan and others reported in 1996 SCMR

1185 and Tara Chand and others...Vs...Karachi Water and
Sewerage Board Karachi and others” ’reported in' 2005 _-

‘ SCMR 499 and another Judgment reported in 2009 SCMR 1.

lt is,. therefore, requested that ° on aeceptance of this
- departmental Representation, the services of the appellant may
‘graciously be regularized w.e.f. 14.02.2005 till 31.05.2008 in the light -,
of the Judgments delivered by the august Peshawar High Court
Peshawar mted above with all back benefits.

Yours faithfully

Yasmeen, %a\f“‘ '

- Charge Nurse, DHQ Hosp1tal
Swabl ‘




WAKATAT NAMA

INTHE COURTOF ____ a) ¢ : it /‘(’}M/{

/AQX?. \/aﬂ /}7/; 17 Q/h Appel/amﬁs*)/Petitio@l‘(s)

VERSUS

74l If |

Respondent(s)

}‘/% M iy mmm o - do hereby appoint
r.

Khaled Re’ﬁmf(n, Advocate in the above mentioned case, to do all or
any of the following acts, deeds and things.

1. To appear, act and plead for me/us in the above mentioned case in
this Court/Tribunal in which the same may be tried or heard and
any other proceedings arising out of or connected therewith.

2. To sign, verify and file or withdraw all proceedings, petitions,
appeals, affidavits and applications for compromise or withdrawal
or for submission (o arbitration of the said case, or any other
documents, as may be deemed necessary or advisable by them for
the conduct, prosecution or defence of the said case at all its stages.

3.. To receive payment of, and issue receipts for, all moneys that may
be or become due and payable to us during the course of
proceedings.

AND hereby agree:-

a.  That the Adv-ocate(s) shall be entitled to withdraw from
the prosecution of the said case if the whole or any.part
of the agreed fee remains unpaid.

" In witness whereof I/We have signed this Wakalat Nama
hereunder, the contents of which have been read/explained to
me/us and fully understood by me/us this

Signaturc of Executants

‘/(LJ’)’V?/‘V:




@ - ‘BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
APPEAL NO. 1008/2014

Miss. Yasmin D/O Shereen Khan Charge Nurse DHQ Hospital Swabi.
R/O Village Manire Paian Distt. Swabi....................o......... (Appellant)

-VERSUS

1. The Secretary, Govt: of Khyber Pakhtunkhwa, Health Department, Peshawar
2. The Director General Health Services Khyber Pakhtunkhwa, Peshawar
3. The District Health Officer, District Swabi

................................................................................ Respondents})

WRITTEN STATEMENT ON BEHALF OF THE RESPONDENTS PRELIMINARY

OBJECTIONS
Respectfully Sheweth: ‘

1. That the appellant has no cause of action/ locus stand.
2. That the appellant has deliberately concealed the material facts from this
Honorable Tribunal, hence liable to be dismissed.

3. That the appellant has not come to this tribunal with clean hands.

4, That the appellant has files the instant appeal just to pressurize the
respondents.

5. That the appellant has not filed the instant appeal on malafide motives.

6. That the instant petition is against the prevailing Law and Rules.

7. That the appeal is not maintainable in the present form and also in the present

circumstances of the issue.
8. That the appeal is time barred.

9. That this honorable tribunal has got no jurisdiction to entertain this appeal.
FACTS:

1. ‘Correct, to the extent that on recommendation of the District Selection
Committee Miss. Amina Naz Charge Nurse was appointed as Charge Nurse
BPS-14 on contract basis for three years vide EDO Health office letter No.827-
59/EDO Health Swabi dated.14.02.2005. She submitted her arrival report on
18.02.2005. The list of the para is incorrect. '

2. Correct. She assumed the charge and necessary entries done/maintained in
her Service Book. ‘
3. Correct to the extent that her appointment was made under contract policy

2002 under ADP Scheme w.e.f. 14.02.2005 for three years specially mentioned
in the appointment order, but there was no mention of ADP Scheme in the
advertisement. Moreover she received her salaries from ADP Scheme and not
from regular budget.

4. Incorrect, she was appointed under ADP Scheme for three years and on the
expiry of her tenure she was relieved on the directives of Director General
Health Services KPK Peshawar vide letter No.19383 /E-1I dated.30.06.2008 by
Medical Superintendent DHQ Hospital Swabi vide letter No.1723-40 /G-CH
dated 30-06-2008.

In the response of an the appeal of applicant Director General Health Services

clarified that under civil servant act 2005, employees appointed against the

post created under ADP Scheme cannot be adjusted on regular post, vide letter
* No. 23743-50/E-1I dated 07/05/2008. .

5. It is correct that on the expiry of her tenure she was relieved from services.
Meanwhile she appeared in Public Service Commission which recommended
her for the post of Charge Nurse (BPS-16), due to which she was appointed on
the same post by DGHS vide letter No.30913-992/E.1I Dated 21/10/2008. She
took the charge on 24.10.2008.

6.  Incorrect, as after completing of her three years contract service on 30.06.2008

L on the recommendation of the Public Service Commission she was again
| appointed on the post of Charge Nurse (BPS-16) by Health Departnient on
| 21.10.2008. However, case of the appellant is different from those mentioned is
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21.10.2008. However, case of the appellant is different from those mentioned is
that some who. approached the Honorable Peshawar High Court were
reinstated. -

"Correct to the extent that only those petitioners who took the matter to the

Honorable Court were given relief but she was not included in the appellants.

OBJECTION TO GROUNDS:

A.

Incorrect. As 1st she was appointed by District Selection Committee on contract
basis on the post of Charge Nurse (BPS-14) for a period of three years under
ADP Scheme and after the expiry of her contract period she was relieved by

- DGHS according to the rules. She took benefits of contract policy at that time.

After the recommendation of Public Service Commission she was appointed on
the post of Charge Nurse (BPS-16) by Health Department and since then she is

receiving benefits of regular service employee. Thus no violation of constitution

of Islamic Republic of Pakistan 1973 has been done.

Incorrect. According to various judgments of Supreme Court each case is to be
decided on its own merits has the case of appellant is totally different from
those mentioned in this Para’s.

Incorrect. No discrimination has been committed by the respondent and the
appellant was dealt according to the law.

- As she was appointed under ADP Scheme for three years therefore, she was not

regularized and was ;elieved according to the rules.
As in Para D.

The respondents also seek formation of this Honorable Tribunal to adder
further grounds during arguments.

4,

' SECRETARY-to GOVT; OF
KHYBER PAKHTUNKHWA
HEALTH DEPARTMENT PESHAWAR

DIRECTOR GENERAL HEALTH SERVICES,
KHYBER PAKHTUNKHWA, PESHAWAR

RSN
Ay

M__M\/)
D181 RICT HEALTH OFFICER,
SWABI .
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"~ -~ = . BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
. _ o - ServicemAppeal No._1008 /2014
Mt YaSmeen. .....c.oeoeiiiiiniiiici e Appellant
Versus
The Govt. and others.............cccoeeiiiineeiinn... T Respondents

- REJOINDER ON BEHALF OF APPELLANT IN RESPONSE TO REPLY FILED
BY RESPONDENTS.

Respectfully Sheweth,

Preliminary Objections:

Preliminary objections raised by answering respondents are erroneous and frivolous. The
appellant has got cause of action and for that matter locus standi to file the instant appeal.
The Tribunal has got jurisdiction in the matter. The estoppel has no relevance in the
;instAant issue-and moreover, the appellant haé approached the Hon'ble Tribunal with a
bonafide claim. All the necessary parties have been arrayed as Respondents. The appeal

is in its correct form and shape and also within time.

Facts:

1&2. Paras-1 & 2 of the appeal have Been adiitted as correct needing no rejoinder.

3. . Reply to Para-3 of the appeal is incorrect hence denied. The posts were advertised
régularly and so was the éppointment order of the appellaht where there was no
mention of the project or for that matter ADP. The appointment was under the
contract policy of 2002 which got regularized subsequently in 2005.

4. Reply to Para-4 of the appeal is incorrect hence denied. The appointment of the
appellant was regular against a sanctioned post and even if it was an ADP; the

" same was subsequently converted to regular side. Moreover, the appointment of
the-appellant was made on regular basis. The letter dated 07.05.2008 was not
according to law hence not considered by the High Court as well as by this

Tribunal.
5. Para-5 of the appeal being admitted needs no rejoinder.
6.  Reply to Para-6 of the appéal is also incorrect hence denied. The case of the

appellant is identical with the case of writ petitioners in the cited case. Moreover,
this Hon'ble Tribunal also passed a Judgment dated 03.12.2015 in Service




" Dated: § ¥ note

2

Appeals No.1815/2011, No. 1‘325/2013, No.1905/2010 and No.1907/2010 filed
by the colleagues of the appellant wherein the cases were remanded to the
Department to examine.the case under the law on touchstone of the Judgments
passed by the Hon'ble Supreme Court of Pakistan.

7. Reply to Para-7 of the appeal is misconceived. Under the law all the similarly
placed are entitled to the relief whether they litigated or not.

Grounds:

A. Reply to Ground-A of the appeal is incorrect hence denied. The appellant was not .
' treated according to law. The contract employees were subsequently regularized

but the appellant was ignored.

B. Reply to Ground-B of the appeal is misconceived. The case of appellant is
identical with the case already decided by the Peshawar High Court, Peshawar
upheld by the Supreme Court of Pakistan.

C&D. Replies to Grounds-C&D of the appeal are incorrect hence denied.
E. ©  Ground-E of the appeal is not replied hence admitted.

F. Reply to Ground-F of the appeal needs no rejoinder.

It is, therefore, humbly praY‘ed that the reply of answering Respondents may
graciously be rejected and the appeal as prayed for may graciously be accepted with

costs.

Khaled Rahman
Advocate, Peshawar

Verification

Verified as per mstruct:ons of my client, that the contents of this rejomder are true and
correct to the best of my knowledge and belief and nothing has been from this
Hon’ble Tribunal.




