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BEFORE THE KPK SERVICE TRIBUNAL. PESHAWAR

Appeal No. 1296/2014

Niaz Wall Versus Government of Khyber Pakhtunkhwa 
through Secretary Revenue, Civil Sectt. Peshawar and 
two others.

JUDGMENT
01.07.2016

MUHAMMAD AZIM KFIAN AFRIDL CHAIRMAN:-

Counsel for the appellant, M/S Tanveer Khan, Addl.

Assistant Commissioner and Mukhtiar Ali, Supdt. alongwith

Mr. Muhammad Jan, GP for respondents present.

9

Niaz Wali S/0 Muhammad Rahman hereinafter2.

referred to as the appellant has preferred the instant service
/
iunder Section 4 of the Khyberappeal on 31.10.2014,

/ f

Palditunkhwa Service Tribunal At, 1974 against, original

it order dated 08.08.2014 wherein appellant was dismissed
•7'

V from service as well as order of the appellate authority dated

13.10.2014 vide which the appeal of the appellant was

dismissed.

Brief facts giving rise to the present appeal are that the3.

appellant was serving as Patwari Halqa Kahi when subjected

to enquiry on the allegations of altering the actual transfer

area from 2 kanals to 4 kanals without recording, statement . / t . 4

'0^■ ‘V
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of the seller in the Daily Diary and not handing over the 

Daily Diary |j^gister(^ to Mr. Inayatullah, his Successor-in-

office, after relinquishing the charge.

During the enquiry the appellant was found guilty and,4.

therefore, dismissed from service vide impugned orders

referred to above.

5. Learned counsel for the appellant has argued that the

enquiry was not conducted in the mode and manners

prescribed by law as no charge sheet or statement of

allegations were ever issued nor opportunity of cross

examination extended. That a criminal case was also

registered regarding the same episode vide FIR No. 03 dated

22.5.2014 at P.S ACE, Nowshera U/Ss 201/420/468/471 of

PPC read with Section 5(2) of Prevention of Corruption Act

but the enquiry officer did not wait for the decision of the

same. That subsequently the appellant and other accused in

the said case were acquitted of the criminal case vide

judgment dated 06.04.2016 and hence the penalty imposed

against the appellant is against facts and law and therefore

liable to be set aside.

Mr. Muhammad Jan, learned Government Pleader has6.

argued that the enquiry was conducted in the prescribed

manners. That full opportunity of hearing was afforded to

appellant' Suf he' failed ' to ^“put-forth explanation and

justification for the said alteration and thus depriving the
■

-
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seller of his valuable property. That the impugned order is in

consonance of provisions of rules and law and therefore

warrants no interference.

7. We have heard arguments of learned counsel for the

appellant as well as learned Government Pleader for

respondents and perused the record.

8. Perusal of the record would suggest that pre-requisite

for enquiry i.e. charge sheet and statement of allegations are

not made integral part of the enquiry proceedings. The

witnesses were also not examined in the mode and manners

prescribed by law as opportunity of cross examination was

not afforded to the appellant. The criminal court of

competent jurisdiction has acquitted the appellant vide

Judgment dated 06.04.2016 and observations recorded

therein, a subsequent development but essential for

consideration, would also require appraisal by the enquiry

officer. In such circumstances we are left with no option but

to hold that the enquiry proceedings were not conducted as

mandated by the Government Servants (E&D) Rules, 2011

and as such we are constrained to accept the instant appeal

and set aside the impugned orders referred to above and

reinstate the appellant in service, placing the respondents at

liberty to conduct denovo enquiry, if deemed appropriate,

but within a period of two months after the date of receipt of

this Judgment. In case the respondents fail^ to conduct and

conclude the enquiry within the period specified then it shall

4
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be deemed that the appellant has been reinstated in service

with back benefits by treating the intervening period from

the date of dismissed till date as leave of the kind due.

Parties are left to bear their own costs. File be consigned to

the record room.

V
Azi(Muh^n Indi)

—^hairmaii .
o\' V

(Abdul Latif) 
Member

ANNOLfNCED
1.07.2016
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jAppellant in person and Mr. Mukhtiar Ali,•09.03.2016 • ■'.jj

Supdt: alongwith Mr. Ziaullah, GP for respondents

present. Due to general strike of the bar, counsel for the

appellant is not available. Therefore, the case is 

adjourned to 11.05.2016 for arguments.

Member
‘

i'
i

I

•i
?

t >.!

'

^ *.
*11.5.2016 Junior to counsel for the appellant, M/S. Mulditiar 

Ali, Supdt. and 'fanveer Khan, AAC alongwith Mr. Ziaullah, 

GP for the respondents present. Learned counsel for the 

appellant is stated busy before the august Supreme Court of 

Pakistan. Adjourned for final hearing to 05.09.2016 before 

D.B.
t V i

I

Clfairman
A

Member

23.05.2016
Junior to counsel for the appellant, M/S Mukhtiar Ali, 

Supdt. and Tanveer Khan, AAC alongwith Mr. Ziaullah, GP for 
respondents present. Learned counsel for the appellant submitted 

an application for early hearing which is date fixed on|/?7r2016 

instead of 5.9.2016. Notice be issued to the resp/ ndents.
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V
Appellant in person, M/S Mukhtiar Ali, Supdt. for respondent 

No. 1 and Tanveer Khan, Additional Assistant Commissioner for 

respondent No. 2 alongwith AddI: A.G for all respondents present. 

Para-wise comments submitted. The appeal is assigned to D.B for 

rejoinder and final hearing for 16.10.2015.

27.03.2015* 5; ,

Ch^man
I

/-

Appellant in person and Mr. Tanveer Khattak, A.C16.10.2015

alongwith Mr. Ziaullah, GP for respondents present. Appellant

requested for adjournment as his counsel was busy before the

Peshawar High Court, Peshawar. To come up for arguments on

i

Member

^ Appellant in person and Mr. Tamheer Khan, ADC alongwith

Mr. Ziaullah, GP for respondents present. Appellant requested for 

adjournment because his counsel is busy in the office of Supreme Court. 

To come up for arguments on ‘^3

15.01.2016

. MemberX'v- • Member
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I27.01.2015 Counsel for the appellant present. Preliminary argum|enls
i

heard and case file perused. Through the instant appealj. under 

Seclion-4 of the IChyber Pakhtunkhwa Service Tribunal Act' 1)74, 

the appellant has impugned order dated 08.08.2014, vide which the 

major penalty of dismissed from service has been imposed upon tiieI
appellant. Against the above referred impugned order appellant filed 

d'epartmental appeal on 26.08.2014 whic|i was rejected Videjorderj 

dated 13.10.2014, hence the instant appealon 31.10.2014.

I

I

t

1

\

ns of serviceSince the matter pertains to terms and cc^^dilit^ 

of the appellant, hence admit for regular hearing subject to all legal

objections. The appellant is directed to deposit the security lamount
i ' * 'I I 'and process fee within 10 days. Thereafter,‘Notice be issued to the
I ‘ ' - • r . tlf ‘

respondents for submission of written reply, 'fo come up for written
■ i ' ‘

reply/comments on 06.03.2015 before the learned Bench-lII.
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Counsel for the appellant and Mr. Tanveer Khan, Addl: 

Assistant Commissioner for respondent No.2 with Asst: Ap for
i I f ' ’ I 'the respondents present. To come up for witten reply/comments 

on 27.03.2015.

06.03.2015I
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Court of i

1296/2014Case No..

Order or other proceedings with signature of judge or MagistrateDate of order 
Proceedings

S.No.

Iii'- 321

i

The appeal of Mr. Niaz Wall presented today by Mr. 

Amjid Ali Advocate may be entered in the Institution register 

and put up to the Worthy Chairman for preliminary hearing.

31/10/20141

This case is entrusted to Primary Bench for preliminary 

hearing to be put up there on
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BEFORE THE KHYBER PAKHTUNKHWA. SERVICE TRIBUNAL

PESHAWAR

Service Appeal No. /2014

. Niaz Wali Appellant

Versus

Govt, of Khyber Pakhtunkhv\/a & others Respondents

INDEX

S.NO AnnexDescription of Documents Pages

Service Appeal with Affidavit_____
Copy of FIR asi^f iu-f/-2^fo

1. 1-9
2. A to- //

Copy of boil granting order dated 

30.05.20143. B

Copy of mutation C4.
Copy of show cause notice and 

reply D & E5.

Copy of inquiry report F6.
Copy of handing/ taking over 

charge report_________
Copy of the dismissal order dated 

08.08.2014

G7.

3/'G/18.

Copy of appeal, comments and 

dismissal order dated 13.10.2014 G/29.

Copy of compromise/ affidavit H10.

I11. statement of Patwari Inayatullah
kiCopy of suit J12.

Wakalatnama13.

Appellant/o '
Through

AMJAD ALI/OA^^
AdvocatafW / f)//y 

Supreme (^M^^akistan 
Cell #: 0321^62434Dated: 28.10.2014
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BEFORE THE KHYBER PAKHTUNKHWA. SERVICE TRIBUNAL
(PESHAWAR

Service Appeal No, /2014

Niaz Wali S/o Muhammad Rehman 

R/o Mauza Kahi, Tehsil & District Nowshera Appellant •

Versus

Govt, of Khyber Pakhtunkhwa through Secretary 

Revenue Civil Secretariat Peshawar.
Deputy Commissioner, Nowshera.

Commissioner, Peshawar Division, Peshawar.

1.

2. s '
\

3.

:Respondents

APPEAL U/S 4 OF THE. SERVICE

TRIBUNAL ACT, 1974 AGAINST THE 

ORDER OF RESPONDENT N0.2 DATED

08.08.2014, WHEREIN APPELLANT HAS

BEEN DISMISSED FROM SERVICE AND

ORDER DATED 13.10.2014 OF
•r

RESPONDENT NO.3, WHICH ARE

ILLEGAL, AGAINST LAW AND FACTS.• V

7-
i

Respectfully Shewelh:

Appellant humbly submits as under:
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That appellant was appointed as Patwdri vide order1.

dated 10.11.2010.

2. That appellant performed duty to the entire 

satisfaction of his superiors and was never charge 

sheeted.

3. That FIR No.3 dated 22.05.2014 u/s 420/468/471/201

P.P.C r/w section 5(2) PC Act of Police Station ACE 

Nowshera has been lodged against the appellant. 

(Copy of FIR is attached as annexure “A”).

4. That appellant was granted bail vide order dated 

30.05.2014 on the ground of compromise and being 

a matter of further inquiry, as the civil suit is also 

pending. (Copy ;of bail granting order dated 

30.05.2014 is atta(^hed as annexure “B").

That appeliant'is’inhocent and falsely charged.5.
>;.•

6. That mere filing of FIR does not mean that appellant 

is guilty but he has to be presumed innocent unless 

proved guilty after regular trial.

\
That appellant has merely entered mutation No.3048 

on 26.01.2012 on consent of vendor (Khurshid Khan) 

and vendee (Khanze Gul) for an area of 2 Kanals 

and changed to 4 Kanals 10 Marlas with consent of

7.

%



3
<

both the parties as there was a dispute as to

apportionment of money due to vendor on behalf of

vendee. (Copy of mutation is attached as annexure

“C").

8. That appellant has not been given any charge sheet

or statement of allegation, which are mandatory as

per E&D Rules, 2011 as well as basis of inquiry.

9. That appellant was given show cause notice on

10.07.2014, which appellant properly replied. (Copy

of show cause notice and reply are attached as

annexure “D" & E” respectively).

10. That the allegations in show cause notice are as

under:-

Altered/changed actual transfer area from 2

Kanals to 4 Kanals 10 Marias.

Accepted alteration in mutation No.3048 of11.

Mauza Kahi.

Not recorded statement of seller in RoznamchaIII.

Waqiati.

Not handed over Roznamcha Waqiati duringIV.

relinquish to Mr. Inayatullah Patwari.



4 /

11. That in inquiry proceedings, none of the witnesses/ 

complainant was examined in presence of 

appellant, nor appellant was offered any 

opportunity of cross examination. (Copy of inquiry 

report is attached as annexure “F”).

12. That the recommendation of 1.0 that appellant 

himself admitted cutting does not mean admission 

of guilt but speaks of innocence of appellant, as the 

R.O has attested the same area, while confirming 

from vendor alongwith the sale consideration.

13. That the daily diary 2011-12 was handed over to 

Inayatullah Patwari for Mauza Kahi at the time of 

handing/ taking over and he is responsible for its safe 

custody. (Copy of handing/ taking over charge 

report is attached as annexure "G”).

14. That it is strange that show cause notice has been 

issued first and inquiry later on.

15. That the inquiry also seems to be fact finding inquiry 

and not regular inquiry in terms of E&D Rules.

16. That the matter is already subjudice in Anti- 

Corruption Court and Civil Court and, if finally they 

decide/ declare appellant innocent on the basis of 

same charges it will be highly injustice to dismiss 

appellant from service.

/

T
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17. That appellant is jobless.

18. That dismissal order dated 08.08.2014 is illegal, 

against law and facts. (Copy of dismissal order is 

attached as annexure “G/1").

19. That appellant filed departmental appeal dated

, which was dismissed vide order dated

13.10.2014. (Copy of appeal, comments and

dismissal order dated 13.10.2014 are attached as

annexure “G/2”).

20. That appellant approaches this Honourable Tribunal, 

inter alia, on the following grounds;

GROUNDS:

A. Because appellant is innocent and falsely charged.

B. Because penalty is too harsh and his past record has

not been considered.

C. Because the vendor has submitted affidavit and

exonerated the appellant, (Copy of compromise/ 

affidavit is attached qs annexure “H”).

Because the correct procedure as per E&D Rules isD.

to wait til! the decision of criminal/civil court, which

has been down trodden.
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Because complainant or any other witness has notE.

been examined in presence of the appellant, nor

the appellant was given opportunity to cross-

examine them.

Because appellant entered mutation for 2 KanalsF.

with the consent of vendor and vendee and

changed the area from 2 Kanals to 4 Kanals 10

Marlas with the consent of both the parties.

G. Because no charge sheet or statement of allegation

has been given to the appellant.

Because appellant himself admitted cutting, whichH.

speaks about the innocent of the appellant.
i
> ■

Because the daily diary for the year 2011-12 was

handed over to Inaydtullah Patwari at the time of

handing over the charge and he was responsible for

its safe custody.

J. Because the show cause notice has been given first

and then the inquiry was conducted, which is illegal.

Because the inquiry was not under the proper E&D - <■K.

Rules, rather seems to be fact finding inquiry.
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L. Because the matter is already subjudice before Anti- 

Corruption Court and Civil Court and before its final

decision the dismissal of appellant is highly injustice 

as if appellant is declared innocent and is acquitted 

of -the charges and admittedly the findings of 

competent court of law are superior to the

departmental proceedings, so, dismissal on the basis

of such defective inquiry will become void-ab-initio

and illegal.

M. Because the inquiry officer has exonerated the

appellant from charges No.l to 4 and has found the

appellant guilty only to the extent of not writing the

transaction in the daily diary whereas the true facts

are that it was recorded into the daily diary No. 146

and the daily diary was handed over to Inayatullah

Patwari at the time of transfer/handing over charge

which is visible from the charge report as well as 

admitted by the Inayatullah Patwari by submitting his 

statement before the inquiry officer in Anti-
I

Corruption proceedings that the daily diary "^has 

been misplaced from him thus, appellant cannot be 

held guilty for the negligence of said Patwari. (Copy 

of charge report/ statement of Patwari Inayatullah is 

attached as annexure "I").
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N. Because the same matter is subjudice in civil suit 

titled "Khurshid .Vs. Khanze Gul” bearing No.198/1 

instituted on 27.06.2013 pending before the court of 

learned Civil Judge, Nowshera. (Copy of suit is 

attached as annexure "J").

O. Because the learned Commissioner has wrongly 

placed the responsibility of missing of daily diary 

upon appellant as the same was handed over to 

successor of appellant qs per charge report as well 

as his statement.

P. Because the Commissioner has incorrectly held that 

appellant consented to change of area, whereas 

transfer of excess area is alleged by the 

complainant, which is an honest, straightforward 

admission of appellant as per consent of parties. The 

worthy Commissioner ignored acceptance of 

changed area before Tehsildar/ Revenue Officer 

and even finding of 1.0, mutation to be genuine is 

ignored, which is against recur, arbitrary and 

whimsical.

Q. Because appellant is jobless since termination.

R. Because appellant has not been permitted for duty 

due to fault of respondents, therefore, entitled for 

back benefits.



/
9

9
■ \y

it is, therefore, humbly requested that dismissal 

order dated 08.08.2014 of respondent No.2 and 

order dated 13.10.2014 of respondent No.3 may 

please be set aside and the appellant may please 

be re-instated in service with all back benefits.

Appellant
Through

AMJAD A
Advocalj
SupremeDated: 28.10.2014 of Pakistan

AFFIDAVIT

I, Niaz Wali S/o Muhammad Rehman R/o Mauza Kahi, 

Tehsil & District Nowshera, do hereby solemnly affirm and 

declare on oath that the contents of instant Service

Appeal are true and correct to the best of my knowledge 

and belief and nothing has been kept concealed from 

this Hon'ble Court.

D E P"0 N E N TO . .I
I j

I
O/J'^r
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Through this order I propose lo decide the 
;uTe;;l b;iil :ipplie;ilioii:;. .li)l!.,'.\’ing t\s'o ;;ep;ir:ile posl

being the oulconic orsamc’I'iK. No.3 dated 22.0p.20! 4
;l

■ u/s 420/460A171/201/PPC rpad with .scclion 5(2)Pc Act
i- : •

of P.S. ACE, Nowshera.
:•

1) 13.A. • No.63 iof 2014 of petitioner

InayatLiliah pat\pri mo/ut Kahi, Nizampur 

Tchsil &: District Nowshera. '* ■

2) 3.A.N0.64 of 201d of Niaz Wali Idiaii S/o ,
Muhammad Rcliman R/o Mohallali Manjan ■■ ■;

. khel, ShaiduTollsl! & District Nowshera.

I::
Brief facLs.of the case are that complainant 

IChurshid S/o Adam khan Pv/o Tarkhef Payan Nizampur' ...A'lli

KhvhcrPaknliiiiKinva
lodged a eomplaiiil that he sold 2 kanal ol land to , . . 

khanza Gul for Rs.45.000/- vide mutation Nn.3048 but ■ 

the patwari halqa with the connivance and collusion 
and to .misappropriate the government taxes and to

loss to him, made tempering in the mutation by ' jhi;;:,

- I- '

I
cause
cutting the 2 kanal and changed the area to 4 kanal 10

inat'liis.

Upon iliis compkiint open incpiiry was ordered
and after collecting relevant record and recording

slaiements of all concerned, the' lemperiirg with the
confirmed hence resulting the rcgislraiion^bfrecord is

present ease.

•x 1 have heard arguments of counsel lor botn the
a- L petitioners artd'P.P. for state. Counsel f^r petiilcncrs

i separate applications • alongwith:u' also submittedTint*

i

y

m■I
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i» 1if 1 pS'l
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undeniably, the
above 

icntativclY,
t\\e■ After hearing

coiisidormi; die record andis conspicuous

cod SOlc'ciOO'®!-

... h.,c.O. -v^Movodir

S'
ccord mutation

. cutiim,’. in i
respect of areav.v.ambvrv.ov.s •-■

re;

ra

r. ^■•tb •.m-umeecapb’—o C.Z. .. i-j,■:r
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lime a civil suit m
10 further

Offence

u/s468/20l/PPCinquiry into
120/471/PPC
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rohibitory 
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Office of the 
Deputy Commissioner 

Nowshera.
(Office Phone#092,3-9220093. Fax#0923-92200159, Email: dconsrpk^Pyahoo. 

(kJo: 22.<^

■ i

t
■!,

com
/Oi-'yoy^A.’s/^ hv/-^ jur^/2014 ./;i- ' iri

/;
/SHOW CAUSE NOTICE:•

''Ica/ionc-rnk (Ex-. 
cj G'jspenc'o.:; 

Ass;;?--: C:?r":7‘;s;-;:::-cr --'I.

V'/i-'.Qr'.'.xjs i’.n r-IR v/o? !o'JpQ.;i acjaincl you T-Zir. Nioz V'/cili Eni-.v.r.ri !• 
'ralv.'Cii'i Kai'fi) l'.y An-i-Corruplbn Police No'.’/c'r.era. s'jbaeeueo!!'.' ■ 
i'C'"

Li\
I nr:: ••.'r. Tanveo: Khcxnk,

!k:-v:'vX->-:.-n ccv'C O'''"z-:r :v /
■;

■ (i-.

■ f .li '^n-'-v yU'-rt:':;/ r-.r
■ r.'CC.n pne.;i:

.. 'J- Tar! yiau ivn-: :cc.D:::cd sAixcnrcn.: v'i'C e...v:r Ecor'vc'rerc'k-r.c'.n, 
4- TriU; you over sclO Ra:’'crr;ch^ dexino c'''0:r-.i

CiJah Pab.'/ar;.

O':
''r''

^h: '|k,T:yA'.vA' 

'T--

'•t' rrrv::;.T,;:A;;-’. .A-:- i.

-

; . Keeping in view the inquiry report and recemmendation you arc dir.2Cved to exolair; ' 
reason of offence you committed mentioned above'and also you directed to show cause 
why should [not your service laid off for the above commission of offence and also 
intimate whether you desire'to be heard in person.

■i- 'A ' ■ .
If no reply to this notice is received within seven days of irs .C'.-,-!;v.cp/, it shall be 
presumed tlnat you have no defence to put in and in that case an ex-parte action shall 
be taken against you.

TTu.Ar-; .■■•.• 
'H'.i r,.i •. .

f

Copy of the statement of inquiry report is attached. «'I'lSa':;!.
f'

^ h i;- 
: • 'n-’i c

Deputy Commissioner. 
Nowshera
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Office of tlie 

Deputy Conimissionef 

;Nowsliera.
(Olficc Phouc-“0923-9220099, l''ax/f0923-92200159. limail; dccnsrpk^yahoo.com

d8 ,2014

OFFICE ORDER i

MoJ^pi ‘“do /DK/DC/NSR/2014. Whereas, an FIR was lodged against Mr. Niaz Waii 
Patwari Halqa Nandarak {Ex-Patwari haiqa Kahi) by Anti-Corruption PoIic,e Nowshera. 
Subsequently services were placed under suspension and Mr.Tanveer Khattak, 
Additional Assistant Commissioner-ll Nowshera appointed as. Inquiry Officer to,probe 
the allegation. ' . " .

: -.1

And whereas, it has been proved by Inquiry Officer that the said patwTai has committed 
the following .offences:-

1- Altered/ changed actual transfer area from 02-0M to 04K-0M.
2- Accepted alteration in mutation No.3048 of mouza Kahi.
3- Not recorded statement of seller in Roznamcha Waqhiati.
4- Not handed over Roznamcha Waqhiati during charge relinquish to Mr.lnayat ' 

Ullah patwrai.

And whereas the Inquiry Officer recommended major penalty on the patwari halqa Mr. 
Niaz Wali, followed by Show Cause notice issued by the undersigned on 10-7-2014 
regarding of imposition of major penalty.

The undersigned has gone through inquiry report, show cause notice reply and reply to 
explanation by Naib Tehsildar Khairabad Mr.Qaiser Khan and found the offence 
committed by Mr.Niaz Wali patwari serious enough to be forgiven.

Therefore, I Zakauilah Khattak Deputy Commissioner Nowshera, being com.oetent 
authority, in exercise of powers conferred^ upon me under section 4 (1)(b)(iv) of 
Government of Khyber Pakhtunkhwa Servants(Efficiency and Discipline) Rule. 2011 
agrees with Inquiry Officer and dismiss the services of Mr.Niaz Wali patwari (BPS-09) 
from service vyith immediate effect. \

Deputy Commissioner 
Nowshera^-

Even No & date.
Copy forwarded to the:-

Commissionor Peshawar Division Peshawar.
Settlement .Officer Nowshera. ;
Assistant Commissioner Nowshera. .
Additional Assistant Commissioner-11'Nowshera/ Enquiry Oificer. •
Accounts Officer, Deputy Commissioner Office Nowshera for necessary action. 
Tehsildar Jehangira.
Official concerned (Mr.Niaz Wali).

1-
2-
3-
4-
5-.
6-

«:■

7- /Kj'TxiV'i
Deputy Comn issioneit/' • 

Nowshera

if' AMT



1

2■h.
(y X.

before the commission ER, PESHAWAR.

Niaz Wall 

Nowshehra.
son of Muhammad Rehman r/o Mauza

Kahe, Tehsil & District

Appellant.

Versus

Deputy Commissioner Nowshehra.
Respondent.

Appeal against the ordpr nf no
---------------yty Commissioner

dated 8 August 2014 wherein appellant hag
from service which is illegal, against law and facts.

dismissed

Sir, .

Appellant humbly submits as under.

1. That appellant was appointed as Patwari vide order dated

2. That appellant performed duty to the entire satisfaction of his

superiors and was never charge sheeted.

3. That FIR No.

*//- Xofi>

3 dated 22.5.2014 u/s 420/468/471/201 PPC read with S. 

5(2) PC Act of PS ACE Nowshehra

sppellant. ( Copy of FIR is annexure A ).

has been lodged against the

SUVRtMVi COURT
(

■
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4')

granted bail vide order dated 30.5.2014 on the 

matter of further inquiry, as the 

(Copy of Bail granting order dated 30.5.2014

4. That appellant was

ground of compromise and being a

Civil suit is also pending.

is annexure B).

5. That appellant is innocent and falsely charged.

that appellant is guilty but he
6. That mere filing of FIR does not mean

d innocent unless proved guilty after, regular trial.
has to be presume

Tha, appellant haa ntetel, entered mutation NO. 3048 on 26.1.2012 on
7.

consent of vendor ( Khurshed Khan) and vendee ( Khanze Gul) for an

with consent of bothof 2 kanal and changed to 4 kanal 10 maria
area

dispute as to apportionment of money due
the parties as there was a

behalf of vendee. ( Copy of mutation is annexure C).

Statement of
to vendor on

has not been given any charge sheet or

E&D Rules 2011 as

8. That appellant
well as basis

mandatory as perallegation which are

of inquiry.
10^'^ July 2014 whichshow cause notice on9. That appellant was given

appellant properly replied. ( Copy of show
)

and reply is Annexure E).

cause notice is Annexure D

notice are as under; -

from 02 kanal 0 maria to 04

lO.That the allegations in show cause 

a. Altered/changed actual transfer area

kanal 0 maria.

b. Accepted alteratiOh in mutation No. 3048 of Moauza Kahi.

c. Not recorded statement of seller in Roznamcha waqiati.
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A

Mr.Roznamcha waqiati during charge relinquish to
d. Not handed over,

Inayat Ullah Pat\A/ari.

of the witnesses/complainant

of appellant, nor appellant was 

opportum,, of cross esarpina.ion, ( Copv of inpolr, report is Anneaure

was
ll.That in inquiry proceedings, none

offered any
examined in presence

F).
recommendation of 1.0 that appellant himself admitted 

admission of guilt but speaks of innocence of

- while confirming from

IZ.That the

cutting does not mean 

appellant as the R.O has attested the same area wr

I

1
vendor along with the sale consideration.

E.
handed over to'lnayat Patwari for

IS.That the daily dairy 2011/2012 was

of handing taking over and he is responsible
Mauza Kahi at the time

safe custody. ( Copy

to
of handing/taking charge report -is

for itsBei

^mexu^eSij.com
been issued first andnotice hasthat show cause14jhat it is strange^anai

inquiry later on. 

15:.That the inquiry also

ecau:
seems to be fact finding inquiry and not regular 

of E&D Rules.

le.That the matter is already subjudice in

d if finally they decide/declare appellant in 

charges it will be highly injustice

e app

inquiry in terms
•ause

Anti Corruption Court and Civil 

innocent on the basis 

to dismiss appellant from

. -s

'nnoc(

Court an
use th

of same'r at th

service.
^afe cu

17.That appellant is jobless.
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18.That dismissal order dated 8.8.2014 is illegal.- - against law and facts
following grounds. ( ^ S-S •<^-l) on

GROUNDS;

A. Because th e appellant is iinnocent and falsely charged.

and his
B. Because penalty is too harsh

past record has not been
considered.

G. Because the \/endor has submitted 

(Copy of compromise/affidavit is

affidavit and 

annexureH ). 

as per E & d Rules is to wait till the 

en town trodden.

exonerated the
appellant.

D. Because the correct procedure

decision of criminal/civil court which has be

E- Because the complainant
orany other witness has not been examined 

appellant was given opportunity
in presence of the appellant nor the

to cross examine them. 

R. Because the appellant entered mutation for two kanal 

consent of vendor and, vendee and changed the

kanal 10 marlas wjth the

G. Because

the appellant.

with the

area from 2 kanal to 4

consent of both the parties.

charge sheet orno statement of allegation has been gi
iven to

H. Because the appellant himself

the innocent of the appellant.

I- Because the daily dairy for the

Patwar at the time of handing 

for.its safe custody.

admitted cutting which speaks about

year 2011-12 was handed over to Inayat

over the charge and he was responsible

V,‘..
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J. Because the show cause notice has been given first and then the

inquiry was conducted which is illegal.

K. That the inquiry was not under the proper E&D rules rather seems to

be fact finding inquiry.

L Because the matter is already subjudice before Anti Corruption court 

and Civil Court and before its final decision the dismissal of appellant is 

highly injustice as if appellant is declared innocent and is acquitted of 

the charges and admittedly the findings of competent court of law 

superior to the departmental proceedings, so, dismissal on the basis of

such defective inquiry will become void ab-initio and illegal.

M. Because the inquiry officer has exonerated the appellant from charges

1 to 4 and has found the appellant guilty only to the extent of not

writing the transaction in the daily dairy whereas the,true facts are 
/

that it was recorded into the daily dairy No. 146 and the daily dairy 

was handed over to Inayat Patwari at the time of transfer/handing 

charge which is visible from the charge report as well as admitted

are

No.

over

by the Inayatullah Patwari by submitting his statement before the 

Anti corruption proceedings that the daily dairy hasinquiry officer in

been misplaced from him thus, appellant can not be held guilty for the

J

negligence of said Patwari.

N. Because the same matter is subjudice in Civil suit titled Khurshed vs 

Khanze Gui bearing No. 198/1 instituted on 27.6.2013 pending before 

the court of learned Civil Judge Nowshehra.

I
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It is, therefore, humbly requested that dismissal order dated 8.8.2014 may

piease be set aside and appellant may please be re-instated in the service with

all back benefits.

¥
Appellant

^ji )4A|rAdvocate 
Pakistan,

Tardan.

Thro
Supn
Office

Affidavit.

r.

■I, Niaz Wali son of Muhammad Rehman r/o Shaido .

Jehangira, Nowshehra solemnly affirm and declare 

On oath that the contents of the appeal are true 
& correct to the best of my knowledge & belief and 

Nothing has been concealed from this honorable court.

!

Niaz WaU ^

VIDated

1
F /

■A
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BEFORE THE COMMISSIONER, PESHAWAR DIVISION
PESHAWAR

NIAZ WALI S/0 MUHAMMAD REHMAN R/0 MAUZA TEHSIL AND
DISTRICT NO WSHERA,

(Applicant)

Versus

DEPUTY COMMISSIONER NO WSHERA.
(Respondent)

Subject: APPEAL AGAINST THF ORDER OF DEPUTY
COMMISSIONER NOWSHERA DATED 08^*^ AUGUST 

WHEREIN APPELLANT HAS BEEN DISMTSSFD 

SERVICE WHICH IS ILLEGAL. AGAINST LAW AND FAPTS

2014
FROM

Preliminary Objebtion:

1) Appellant has fio cause of action.
2) . Appeal of the appellant is liable to be dismissed.

Respectfully Sheweth:

1) Correct 
2), No Comments ■

Correct. ' /
No Comments . ^

5) Incorrect.
6) No Comments.

Incorrect. Firstly 02 Kanals propert}^ v.'as entered in mutation No. 
3048 on 26-0.1-2012 and illegally changed 04 Kanal 10 Marla from 
02 Kanal. No statement of the seller was recorded in Roznamcha. 
Incorrect. Statement of allegation issued vide No. 820/DK/DC/NSR 
Dated lO^’Muly 2014.
Correct. . ^

10) Correct. -!

3)
4)

7)

8)

9)

11) Incorrect. Complainant Mr. Khurshid S/o Adam Khan was properly 
examined. His statement is placed in inquiry file.

12) Correct to the extent of appellant admission to cutting. Attestation of 
mutation is the responsibility concerned RO.

13) Incorrect. Appellant has himself stated in his statement dated 09-06- 
2014 before inquiry officer that Roznamcha was with Girdawar, 
Therefore not handed over to Inayat Patwari.

p
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14) Incorrect. Inquiry was ordered on 30^*^ May, 2014 and after 

recommendations of inquiry officer, show cause notice was issued 
on 10-07-2014 vide.No. 820/DK/DC/NSR.

.15) Incorrect. Regular inquiry has been conducted under the E&D rules 
2011, on the order of competent authority i.e. Deputy Commissioner 

Nowshera. ■ .
16) No Comments.
17) No Comments.
18) . Incorrect. Dismissal ofthe appellant is proper and as per law.

GROUNDS:-

Appellant is correctly dismissed from service and rightly charged.

B) Penalty awarded as per rules. Illegality wherever committed must be 
punished as per rules.

Private understanding does not give clean chit to govermnent official 
for the wrongs committed by him.

A)

C)

No Comments.

Inquiry officer properly examined complainant and other necessary 

parties.

D)

E)

Alteration from 02 .Kanal .to 04 Kanal 10 Marlas is without tl^e 
consent of seller. No statement of frie seller was recorded in

obtained, therefore vendor
F)

Roznamcha on record. No consent was 
complained.

Incorrect.G)

No Comments..

Incorrect. Appellant himself stated in his statement before Inquiry 
officer on 09-06-2014 that Roznamcha was witfr Girdawar, 
Therefore not handed over .to Inayat Patwari. During Inquiry 
Roznamcha was handed over to Inquiry officer by appellant.

Incorrect. Replied in para 14.,

K) : Incorrect.

Incorrect. Deputy. Commissioner is competent authority under E&D 

rules and can order departmental inquiry.

H)

I)

J)

L)



A
M) Incorrect. Inquiry officer has never exonerated appellant from 

charges 1 to 4; Inquiry officer has recoimnended Major penalty 
against appellarit on the'basis of I to 4 charges which proved against 
him during inquiry. :

N) No Comments.

IT IS THEREFORE, HUMBLY REQUESTED THAT DISMISSAL 

ORDER DATED 08-08-2014 MAY PLEASE BE MAINTAINED.

Dated: 29-09-2014

ES

Deputy Commissioner Nowshera
DEPUTY COMMISSIONER 

NOWSHERA



'SCSI IN THE COURT OF
COMMISSIOifER PESHAWAH DIVISION 

FES53A.WARm3i

APFEAI- NO: /2014

DATE OF INSTITUTION: 26.08.2014

DATE OF DECISION; 13.10.2014

Niaz Wali Pa.twari Ex Patwari Halqa Nandrak Nowshera (Appellant)

VERSUS

Deputy Commissioner Nowshera. (Respondent)

ORDER

This order will dispose off the instant departmental appeal filed by the above named 

appellant against the Deputy Commissioner Nowshera order bearing No. 881-88/DK/DC/NSR/2014 

dated 08.08.2014, whereby he was awarded major penalty of dismissal from service under section- 

4(l)(b)(iv} of Govt; of Khyber Pakhtunkhwa, Government Servants (Efficiency & Discipline)
2011.

Rules,

Facts of the case are that an F'lR was lodged on the compliant of Mr. Khurshid Khan 
by the Anti Corruption Establishment against Mr. Qaiser Khan Naib Tehsildar Circle Khairabad,
hia^atuilah Patwari & tlie appellant, Ex- Patwari Patwar Halqa rnauza Kabi as well as Mr. Khanza

Gul etc leveling allegations of tempering mutation No, 3048. The complainant further stated that he 

sold out 2 Kanais land at the rate of 45000/- per kanal to Mr. Fthanzad Gul s/o Sher Muliammad r/o 

Inzary'm Khas.ra Nos. 1197, & 1198 vide mutation No. 3048 but later-on the appellant tenrpered the
record, by cutting 2 kanais and wrote 4 Kanais 10 marias fraudulently.

The Deputy Commissioner Nowshera suspended the appellant an;3 appointed Mr. 
lanvecr Khattak Additional Assi.stant Commissioner-l'I, Nowshera as Enquiry Officer to probe the 

al-egations against him. The Enquiry Officer conducted enquiry and submitted his report wherein he 

lound the appellant guilty of not entering details/statement of seller regarding the said transaction in 

Roznamcha Waqiati. He also held the appellant responsible for hiding Roznamcha Waqiati 2011-12 

and recommended him for awarding major penalty under section-4{l)(b)(iv) of Govt: of Khyber 

Pakhtunkhwa, Government Servants (Efficiency & Discipline) Rules, 2011.
r

Eased on the recommendations of the Enquiry Officer, the Depoty Commissioner 

Nowshera/Competent Authority imposed a niajnr penalt}^ of dismissal from

appellant u/s 4(l){b)(iv) oi the Government of Kl-xyber Pakbtunkhv/a, Government Serv.a.nts /Efficiency 
& Discipiinan/) Rules-20] 1.

\
service upon the

I
1 Aggrieved of the order of Deputy Commissioner Nowshera/competent auhiority the 

appellant filed the instanit appeal.
V.,

Appellant as well as representative of the Deputy Commissioner Novrshera prese.ni: and
iieard. Comments received from Deputy Comrrsissioner Nowshera also examined. I-krusai of {he

record reveals that the appellant himself admitted this feet that he ha.s c.:aca chariges in mutation in 

question b}' changing the land from 2 kar.als to 4'Krmals A, 10 rnarlas on tile co'ns'.'nt of'buyer/seller 
as according to hm; niey had a dispute of money and in iieu of that the owner hansterred an extra I
land in the said mutation whiie the seiler/compiainant stated in FIR that an exi.ra fend has b 

transferred from his share fraudulently, Furthermcm, though. rh> Enquiry Cificer termed the 

mutation as correct, however, to know the feers of tne statements of sd[er/co;mpfemant 

gemuness ot mutation, Roznamcha feaqiati it''anfemporiahi record of Patwari which in the instant 

IS missing and the enquiry officer hasjiefe the aopcifent lusponsibie for that which he has -not 
handed over to his predecessor ratwaii.

as 'weil as

case
fe:

j!

*e«'
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As charge against the appehhiit has been 

impugned order of the Deputy Commissiaker ■ 
appeal m hand stands rejected. File to GRR.

-J- proved, I see no rea,sons to interfere in the 
r Peshawar dated 08.03.2014 which- is tlrus upheld, the

1
Ir

.-r"'

C@MBl!SSIONER - 
PESHAWAR DIVISION PESHAWARAMNOUMCEn.

.13.10.2014
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IeFORE the KHYBER PAKHTUNKHWA service tribunal PESHAWAR

; I
■ k

'^Service Appeal No. 1296/2014

Niaz Wali, s/o Muhammad Rehman 

R/o Mauza Kahi, Tehsil & District Nowshera

VERSUS
1. Government of Khyber Pakhtunkhwa through Secretary, Revenue Civil 

Secretariat, Peshawar.

2. Deputy Commissioner, Nowshera.

3. Commissioner, Peshawar Division Peshawar.

' it

Appellant.>

j

Respondents
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 1296/2014

Niaz Wall, s/o Muhammad Rehman 

R/o Mauza Kahi, Tehsil & District Nowshera

VERSUS
1. Government of Khyber Pakhtunkhwa through Secretary, Revenue Civil 

Secretariat, Peshawar.

2. Deputy Commissioner, Nowshera.

3. Commissioner, Peshawar Division Peshawar.

Appellant.

Respondents.

PARA WISE COMIVIENTS OF RESPONDENT NO. 1 TO 3 ARE AS UNDER,
Respectfully Sheweth:- 

Preliminary Objection
1) That the appellant has got no cause of action and locus standi.

2) That the instant appeal is not maintainable in its present form.

3) That the instant appeal is barred by law and limitation.

4) That the appellant has not come to this honorable tribunal with clean hands.

5) That the appellant has been estopped by his own conduct to file the iiistant appeal.

1- Pertains to record.

2- Incorrect. Appellant was charged under section 420/468/471/201 of P.P.C r/w 

section 5(2) Prevention of Corruption Act by Anti-Corruption Establishment police 

station Nowshera on Complaints of Mr. Khurshid Khan s/o Adam Khan R/o Tar Khel 

Payyan Nizam Pur and subsequent to the arrest of appellant his services were 

placed under suspension by appointing inquiry officer to probe the complaint vide 

office order No.643-50/DK/DC/NSR/2014 dated 30-05-2014 (Annexure-A).
3- Correct. That FIR No.03 dated 22-05-2014 was registered against appellant.

4- Pertains to record;

5- Incorrect. That appellant was found guilty as he accepted alteration in mutation 

No.3048 of mouza Kahi before Inquiry Officer, i.e altered/ changed actual transfer of 

area from 2K-0M to 04K-10M . (Annexure-B).
6- Incorrect, subsequent to the arrest of appellant by Anti-Corruption police Nowshera*^ 

on 22-5-2014 vid FIR No.03 his services were placed under suspension and appoint 

Additional Assistant Commissioner-ll Nowshera as inquiry officer to probe the , 

complaint vide office order No.643-50/DK/ DC/ NSR / 2014 dated 30-05-2014.The 

inquiry officer conducted an impartial inquiry according to law in which appellant 

found guilty and was given the major penalty according to law,

/

f



o 7- Incorrect. Firstly 02KanaI area was entered in mutation No 3048 on 25-01-2012 

and then illegally changed 04Kanal lOMarla from_g2l^nal. No statement of the 

seller was recorded in Roznamcha. (Annexure-C).
8- Incorrect After completion of Inquiry a show cause notice was issued to appellant 

as per Khyber Pakhtunkhwa Government Servants (Efficiency and Discipline) 
Rules, 2011 on basis of Inquiry report alongwith copy of inquiry report.

9- Correct to the extent that he replied to show cause notice on 15-7-2014 and found 

unsatisfactory.

10- Correct that according to inquiry report appellant have been committed these acts 

mentioned in appeal.

11- Incorrect. Complainant Mr. Khurshid s/o Adam Khan was properly examined and 

his statement recorded by Inquiry Officer as well as statement of the appellant was 

recorded and question/answer session was also held. All the codel formalities 

fulfilled. (Annexure-D).

12- Correct to the extent that appellant admitted cutting.

13- Incorrect; Appellant has himself stated in his statement dated 09-06-2014 before 

Inquiry Officer that Roznamcha was with Girdawar, therefore, not handed over to 

patwari Inayat Ullah. (Annexure-E). So the appellant proved to be responsible for 
the same.

14- Incorrect: , Subsequent to the arrest of appellant by Anti-Corruption police 

Nowshera vide FIR No.03, his services were placed under suspension and Inquiry 

Officer appointed to probe vide office order No.643-50/DK/DC/NSR/2014 dated 30- 

5-2014 and after completion of Inquiry a show cause Notice vide 

NO.820/DK/DC/NSR dated 10-07-2014 was served upon appellant to which who 

replied on 15-07-2014.

15- lncorrect. Regular inquiry has been conducted on the order of competent authority 

i.e Respondent No.02 according to law.

16- Incorrect: Proceeding in court and departmental proceeding are different from 

each other and can run parallel to each other side by side.
17- No Comments.

18- Incorrect. Dismissal order dated 08-08-2014 of appellant is correct and as per law.

19- Correct. That as the charge against appellant has been proved.
20- No Comments.

were

ic\>

GROUNDS:-

A. Incorrect: Appellant is correctly dismissed from service and rightly charged.
B. Incorrect: penalty awarded is according to law.

C. Incorrect: private understanding / appease does not give clean chit to government 

official for the wrongs committed by him. He was proved guilty of misconduct in 

departmental inquiry.

D. Incorrect: Court and departmental proceeding are different from each other can run 

parallel to each other in an identical charge.

. ^
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E. Incorrect: All codel formalities were fulfilled.

F. Incorrect: Alteration from 02Kanal to 04Kanla lOMrala is without the consent of 

seller. No statement of the seller was recorded in Roznamcha on record. No

^ consent was obtained; therefore vendor complained. Further appellant admitted his 

guilt in this para.

G. Incorrect: Show cause notice was served upon appellant regarding the act he has 

committed.

H. Incorrect: Appellant admitted his guilt.

I. Incorrect: Appellant himself stated in his statement before Inquiry Officer on 09-06- 

2014 that Roznamcha was with Girdawar, therefore not handed over to Inayat Ullah 

Patwari. Girdawar stated and refused the availability of Roznamcha but later on 

during Inquiry Roznamcha was handed over to Inquiry Officer by appellant.

J. Incorrect. On the recommendation of Inquiry Officer show cause notice was served 

upon appellant regarding act he committed.

K. Incorrect: Proper Inquiry was conducted according to Khyber Pakhtunkhwa 

Government Servants (Efficiency and Discipline) Rules 2011

L. Incorrect: Deputy Commissioner Nowshera i.e Respondent No. 2 is competent 

authority and can order departmental inquiry. As Court and departmental 

proceeding can run parallel to each other in an identical charge.

M. Incorrect: Inquiry Officer has never exonerated appellant from charges 1 to 4. 

Inquiry Officer has recommended major penalty under Khyber Pakhtunkhwa 

Government Servants (Efficiency and Discipline) Rules 2011.

N. Incorrect. As per para’s mentioned above.

O. Incorrect. Appellants himself handover the Roznamcha during inquiry.

P. Incorrect. Respondent No.03 i.e Commissioner Peshawar Division Peshawar, 

appellate authority correctly rejected the appeal as charge against him has been 

proved.

Q. No Comments.

R. Incorrect: Appellant was dismissed on the recommendation of an impartial inquiry.

It is therefore requested that appeal of the appellant may kindly be dismissed with cost.

Ik:
>

Deputy Commissioner 
Nowshera^

( Respondent No.2 )

> Commissionef 
Pe^war Division Peshawar 

( Respondent No.3 )

Secretary

Khyber Pakhtunkhwa 
( Respondent No.1 )



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 1296/2014

NiazWali, s/o Muhammad Rehman 

R/o Mauza Kahi, Tehsil & District Nowshera

VERSUS
1. Government of Khyber Pakhtunkhwa through Secretary, Revenue Civil Secretariat, 

Peshawar.

2. Deputy Commissioner, Nowshera.

3. Commissioner, Peshawar Division Peshawar.

Appellant.

'

Respondents.

AFFIDAVIT

I , do hereby solemnly affirm and 
declare that contents of para wise comments on the behalf of respondent No .1 to 3 are 
true and correct to the best of my knowledge and belief and that nothing has been 
concealed from this Hon’ble tribunal.

Deponent

L



Bi Office of the 

Deputy Gommissioner 

Nowshera.
(Office Phone#0923-9220099, Fax#0923-9220159, Email: dconsrpk@yahoo.

, (£:>\

' y
m:

com
3a May 2014

• - • . ,.V4 ir,

OFFICE ORDER.

No /DK/DC/NSR/2014. Subsequent to the arrest of Mr. Niaz Waii 
Patwari halqa Nandarak by the Anti -Corruption-Police Nowshera on 22-5-2013 vide FIR 
No. 03, the undersigned is pleased to placed his services under suspension with 
immediate effect. And appoint Mr. Tanveer Khattak, Additional Assistant Commissioner 
-II Nowshera. as enquiry Officer to probe and submit his recommendation 
lOdays. . ■

within

The undersigned is further pleased to assign the,charge of Patwar halqa Nandarak to
Muhammad Fayyaz patwari halqa Mughalkai, in addition to his own duties till further 
order. . • .

Deputy Commissioner 
Nowshera:

>Even No & Date.

Copy forwarded for information to
<

1- The Commissioner Peshawar Division Peshawar.
2“ The Additional Deputy Commissioner Nowshera.
3- The Settlement Officer Nowshera.
4- The Additional Assistant Commissioner Nowshera/ Enquiry Officer,
5- TheTehsiidarJehangira.
6- Official Concerned for strict.compliance.

; If.

Deputy Commission^' 
' Nowshera.

i
■>
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