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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

‘In Re:

Execution Petition No. ? {'{ 2 /2023

nvber rakhtakhws

In Service Appeal No. 1474/ 2023 KRR evunal
B2

ey No. S5

. umed-l-a’:-@—:" '
Prof. Khurshid Ahmad (BS-20),

Professor, Government Degree College, Hayatabad, Peshawar

Decided on: 22. 09. 2023

............ Petitioner

Versus

1. The Government of Khyber Pakhtunkhwa,
Through Chief Secretary Government of Khyber Pakhtunkhwa,

Civil Secretariat Peshawar.

- 2. Establishment Department, Govt. of Khyber Pakhtunkhwa,
Through Secretary Establishment, Government of Khyber

Pakhtunkhwa
Civil Secretariat, Peshawat.

3. Highe_r Education Department, Goverhment of Khyber
Pakhtunkhwa '

- Through Secretary Higher Education Départment,
Civil Secretariat, Peshawar.

4. Prof. Dr. Faridullah Shah
Director, Higher Education, Higher Education Department,
Government of Khyber Pakhtunkhwa.

......... Respondents

EXECUTION _ PETITION _TO IMPLEMENT THE
JUDGMENT OF THIS HONOURABLE TRIBU-NAL DATED
22-09-2023, WHEREBY _THE POSTING/TRANSFER
NOTIFICATION DATED 22-03-2023 FROM THE POST OF
DIRECTOR EDUCATION, . OF THE

PETITIONER/APPELLANT HAS BEEN SET ASIDE.

Respectfu]ly Sheweth.
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That the petitioner earnestly craves the permission of the Honorable

Service Tribunal to submit as under:

1. That the Pedﬁoﬁef/Aﬁééﬁth is serving Respondent No. 3, as
Director Higher Education Khyber Pakhtunkhwa and has served
the Provincial Government for almost three decades while
maintaining an immaculate ttack record, unimpeachable
reputation, and spotless integrity, never giving any chance of even
a minor complaint to any of his superiors. He has an apolitical
career and one of the cleanest track-record amongst the ranks of

Government servants in the Department of Higher Education.

2. That the Petitioner was posted and transferred against the vacant
position of Directort, Higher Education on 21.12.2022, wherein he
was petformed his duties meritoriously. Moteover, private
tespondent No. 4 was posted in Government Degree College
Hayatabad Peshawar. Vide the impugned Notification dated
22.03.2023, the Petitioner was transfetred to Government Degfee
College Hayatabad Peshawar, while private respondent No. 4 was
posted as Director Higher Education Khyber Pakhtunkhwa in
place of the Petitioner. The Pédﬁoner being aggrieved of the
Notification dated 22.03.2023, challenged the same by way of
filing representation on 27.03.2023, however the same was not
responded within the statutory petiod of 90 days, hence an instant
appeal was filed in this regard.

(Copy of transfer as Director Higher Education is Annex-A.)
(Copy of the transfer orders dated 22-03-2023 is Annex-B.)

3. That an appeal i.e Appeal No. 1474/2023, was filed in this regard,
beforé the Honourable Setvice Tribunal on 17-07-2023, and the
same was heard & decided on 22-09-2023. The said appeal was
accepted, ‘and subsequently, the impugned transfer/posting
notification dated 22-03-2023 was set-aside, and directions were
given to ‘respondents to allow the Petitioner/Appellant to
complete his normal tenure on the post of Director Higher
Education Khyber *Pakhtunkhwa. Relevant portion of the

judgment has been teproduced herein below:
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“Consequently, the ébpea/ in_hand is allowed by setting-aside the impugned
Notsfication dated 22.03.2023 and the respondents are directed o allow the

appellant to _complete his normal tenure on_ the_post of Director Higher
Education Kbyber Pakhtunkhwa.”

(Copy of the Service Appeal No. 1474/2023 is Annex-C)

(Copy of the judgment dated 22-09-2023 has been Annex-D)

4. That the Honourable Tribunal rendered its judgment dated_22-
09-2023, however, no necessary action was taken by the
Respondent to implement the said judgment, as a result of which,
the Petitioner mov'ecél ‘an application for irnplerhentaﬁon of
judgmént dated 22-09—2023 however, to no avail. |

(Copy of unplementauon application dated 02-10-2023 is
e o Annexed—E)

5. That the executlon petmoner now approaches th.lS Honorable

Tribunal for dlrecuons to unplement the ]udgment dated 22-09-

2023 in the larger interest of justice and fair play.:.
Prayer:
It is therefore most humbly prayed that upon the acceptance . of this
execution petition, may it please this honorable tribunal to so kindly
direct the implementation of judgment dated 22-09-2023 in Service
Appeal No. 1474/2023 titled Prof. Khurshid Ahmad vs. Government
of Khyber Pakhtunkhwa. through Chief Sectetary on the Execution

Petitioner; any other relief that this Honorable Ttibunal may deem

approptiate in the circumstances of the case may also be given.

Execution Petitioner

: ‘- Thtough

it o (ALIGOHAR DURRAN I)
ceovirewo o 1. -Advocate High Court
0332-9297427

| khanehegohar@‘y;éh(‘jo.-.cbm“ ’
" SHAH | DURRANI | KHATTAK
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HONORABLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

BEFORE THE

In Re:

Execution Petition No. /2023

In Setvice Appeal No. 1474/2023

Decided on: 22. 09. 2023

BN
R

Prof, Khurshid Ahmad

Versus -

The Goveml'rr-ié-:nt of KhyberPakhtunkhwa and others

AFFIDAVIT Of,

I, Prof. Khurshid Ahmad (BS-QO), Professor, Government Degree
College, Hayatabad, Peshawar , do hereby solemnly declare and
affirm on oath:- I am personally conversant with the facts and
circumstances of the case as contained therein and the facts and
circumstances mentioned in the enclosed wtit petition are true and
cotrrect to the best of my knowledge and belief.
’ Deponent

———————

Advocate High Court
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BEFORE THE

HONORABLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

In Re:

Execution Petition No. /2023
In Service Appeal No. 1474/2023
Decided on: 22. 09. 2023 |
MEMO OF ADDRESS

Prof. Khurshid Ahmad (BS-20),

Professor; Government Degree College, Hayatabad; Peshawar
............ Petitioner

Versus

. The Government of Khyber Pakhtunkhwa, = -

Through Chief Secretary Government of Khyber Pakhtunkhwa,
Civil Secretariat Peshawar.

. Establishment Dep-z{rtfné.tllt, Govt. of Khyber Pakhtunkhwa.

Through Secretary Estabhshment Government of Khyber
Pakhtunkhwa _ o
Civil Seggepaqat, Peshawar. -

7. Higher Education Department, Governmen; of Khyber

Pakhtunkhwa
Through Secretary Higher Educatlon Department,
Civil Sectetariat, Peshawar. ©

. Prof. Dr Fandu].lah Shah o /

Director, Higher . Educatlon Higher Educatlon Department
Government of Khyber Pakhtunkhwa.

......... Respondents
o Petitioner
" Through '

o (ALI GOHAR
~ ‘Advocate High Court
0332-9297427

khaneliegohar@yahoo.com
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GOVERNMENT OF
KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARVMENT
| Dated Peshawar, the March 22, 2023

NOTIFICATION -

INO SO(E-1)/E&AD/9-88/2023. Following posting/transfer of Professors Is

%hereby ordered, in the public Interest, with immediate effect.-
1 : ~

|

| GOVERNMENT OF KHYBER PAKHTUNKHWA
isNosr NO. & DATE EVEN.,

i
§

{1, | Dr. Fareeduliah Shah | Professor, Gavernment | Director, Higher Education,
; (BS-20) - | Degree College, | Khyber Pakhtunkhwa vice
, , Hayatabad, Peshawar Sr. No. 02
; . '2 Mr. Khurshid Ahmad | Director, Higher | Professor, . Government .
! (BS-20) Education, Khyber | Degree College,
’ : - A Pakhtunkhwa Hayatabad, Peshawar vice
a Sr. No. 01,
| ,
| CHIEF SECRETARY
l
|

Copy forwarded to the'-

Additional Chief Secretary, P&D Dapartment.
Senior Member Board of Revenue, Khyber Pakhtunkhwa
Principal Secretary to Governor, Khyber Pakhtunkhwa., - -
Principal Secretary to Chief Minister, Khyber Pakhtunkhwa. \
Secretary {o Govt. of Khyber Pakhtunkhwa, Higher Educaiion Department
All Divisional Commissioners in Khyber Pakhtunkhwa.
All Deputy Commissloners in Khyber Pakhtunkhwa,
Accountant General, Khyber Pakhtunkhwa.
Director General, Information, Khyber Pakhtunkhwa.
§ 10 Director, Higher Education, Khyber Pakhtunkhwa.
. 11.Principals of concerned College(s).
| 12. PS to Chief Secretary, Khyber Pakhtunkhw ’
13 PS to Minister for Establishment & Administration Department.
. 14, PS to all Ministers concerned.
PS to Secretary Establishment.
/16‘ Professors concerned.
17. Manager, Govt. Printing Press Peshawar.

CENOAO P LN

GHANI ULLARS




GOVERNMENT OF
KHYBER PAKHTUNKHWA

ESTABLISHMENT DEPARTMENT |
Dated Peshawar, the March 22, 2023

NOTIFICATION

NO. SO(E-1)//E&AD/9-88/2023. Following posting/transfer of Professors is

hereby ordered, in the public interest, with immediate effect:-

Dr. Fareedullah Shah Professor Govemment Dnrector Higher Education,
(BS-20) Degree College, | Khyber Pakhtunkhwa vice

Hayatabad, Peshawar Sr. No. 02
2. | Mr. Khurshid Ahmad | Director, Higher | Professor, Government
(BS-20) Education, Khyber | Degree College,
Pakhtunkhwa Hayatabad, Peshawar vice

Sr. No. 01
CHIEF SECRETARY

qOVERNMENT OF KHYBER PAKHTUNKHWA

"ENDST. NO, & DATE EVEN.
|

Copy forwarded to the:-

Addltional Chief Secretary, P&D Depanment

Senior Member Board of Revenue, Khyber Pakhtunkhwa

Principal Secretary to Governor, Khyber Pakhtunkhwa.

Principal Secretary to Chief Minister, Khyber Pakhtunkhwa.

Secretary to Govt, of Khyber Pakhtunkhwa, Higher Education Department.
Alf Divisional Commissioners in Khyber Pakhtunkhwa.
All Deputy Commissioners in Khyber Pakhtunkhwa.,
Accountant General, Khyber Pakhtunkhwa,

Director General, Information, Khyber Pakhtunkhwa.
10 Director, Higher Education, Khyber Pakhtunkhwa.
11.Principals of concerned Coltege(s).

12. PS to Chief Secretary, Khyber Pakhtunkhw.
13. PS to Minister for Establishment & Admini
14. PS to all Ministers concerned.
)5. PS to Secretary Establishment.
16. Professors concerned.

CENO TP ON
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|
_‘ | HONOUR.ABLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
‘1 - PESHAWAR
.

|

|

I

Appeal No. /2023
r rghi hmad (BS-20 ‘ |

Professot, Government Degree College, Hayatabad, Peshawar.

cheseraeiias Alppellant

Versus

1. The Government of Khyber Pakhtunkhwa,

Through Chief Secretary Government of Khiyber Pﬂdmuﬂch\v'l
Civil Secretariat Peshawar.

2. Establishment Depattmeﬁt, Govt. of Khyber Pakhtunkhwa.
Through Secretary FEstablishment, Government of Khyber
Pakhtunlkhwa

Civil Secretatiat, Peshawar.

3. Higher_Education Department, Government of Khyber

Pakhtunkhwa

Through Secretary Higher Education Department,
Civil Secretariat, Peshawar.

4. Prof, Dr. Faridullah Shah
Ditector, Higher Education, Higher Educition Department,
Government of Khyber Pakhtunkhwa.

......... Respondents

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICES TRIBUNAL ACT, 1974
READ |WITH ALL OTHER LAWS ENABLING
JURISDICTION OF THIS HONORABLE TRIBUNAL
UNDER ARTICLE 212 OF THE CONSTITUTION OF
THE ISLAMIC REPUBLIC OF PAKISTAN, 1973, TO
WITHDRAW THE POSTING/ TRANSFER ORDERS
DATED 22-03-2023 WHEREBY THE APPELLANT HAS
BEEN  TRANSFERRED  ILLEGALLY  AND
UNLAWFULLY FROM THE POST OF DIRECTOR
HIGHER EDUCATION |

RESPECTFULLY SUBMITTED:

@ l
n
:

|




The Appellant most ea_rnestljr request to submit as under:
| A ‘That the Appellant is working ﬁgalnst the designad_on mentioned
in the heading of the pettion in the Higher Education
/ l | Department. The Appellant is a Civil Servant, and is before this
g ! Honorable tribunal for redress of his grievance in respect of

| transfer of the appellant, which being patt and parcel of the terms

1 and conditions of service,' gives exclusive ;ﬁﬁsdicdon to this
honorable tribunal for adjudication of the matter lunder the
‘Consﬁtutioh of Pakistan, 197:3, the Khybex Pakhtonkhwa Civil
S.er\;ants Act, 1973, the Khyber Pakhtinkhwa Service Tribunal
Act, 1974 and the Rules made under the two Acts. ‘ |

BRIEF FACTS:

1. That the Appellant is serving Respondent No. 3, as Ditector

Higher Education Khyber Pakhtunkhwa and has served the
Provincial Government for almost three decades while
mamt:umng “an  immaculate track record, unimpeachable
reputation, and spotless integrity, never giving any chance of even
a minor complaint to any of his superiors. He has an apolitical
career and one of the cleanest track-record amongst the ranks of

Government servants in the Department of Higher Education.

2. The appellant duting this dme has served the department with
complete dedication and utmost honesty. The PER’s and setvice
record of the appellant bears witness to the professionalism of the

; ' appellant. The appellant also has been granted promotions during

| this time!period and given important assignments, which the

| appellant has always ensured to complete. |

Copy of the final posting orders of the appellantis Annex-A.

3. That tecclxtly the appellant was posted and transferred against the
vacant: positon of Director, Higher Education on 21.12.2022,

. - whetein he was petformed his duties meritonicusly.

- Copy of transfer as Director Higher Education is Annex-B.

b
v

PP
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4. That the!appellant being completely apolitical and having no @ .
political affiliation was posted as stated against the vacant position
of Director, Higher Education above due to his unblemished

; - service record, However, 2 summary was initiated whereby a one

Prof. Dr. Faridullah Shah was proposed to be posted in the

PO S —

appellant’s stead. The surmmary is imperative wherein comments

F of the Chief Minister at Para 6 sought a query about the tenure of
. i both the appellant and Prof. Dr. Faridullah Sha;l}. In response para

} 7 provided the tenure, and the same shows that the tenure of the
.'. present . appellant is 02 months whereas that of Prof. Dr.
Faridullah: Shah is 4months. But this aspe,ét was !‘Fompletely
ignored and vide para 12 the para 1 read with para 5 was approved.

This is despite the fact.that Secretary ESfﬁinShrﬁCh}t on:his turn

had sought “apptoptiate order” on the summary and not transfer
ordets. -

Copy of the summary is. Annex-C.

5. That it is important to mention that purs uan.t'to the dissolution of
Khyber Palkhtunkhwa Assembly on 18.01 .2023, under Article 224
of the Constitution of the Islamic Republic .of Pakistan, .a
Caretaker setup . was installed in the province of Khyber
Pakhtunkhwa. Blection Commission of Pakistan had issued
Notification on.22.01.2023. wherein they have imposed 2 ban on
all posdng and transfer in the province of Khyber Pakhtunkhwa.

Copy of the ECP.Notification dated 22.01 2023 is Annéx-D

6. That since the mandate of caretaker setup is very limited as has
| . been discussed in an array of judgments wherein the mandate of
. R ' Consu'tutiion and certain provisions of Election Act, 2017 have
; also been taken into consideration but despite that, a letter dated
' . 14.03.2023 was written and sought approval for posting of Prof.

Dr. Faﬁdw"]]lah Shah as the Ditrector Higher Education purely on
political basis. ‘

. ~ Copy of letter dated 14.03.2023 is Annes-E.
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That it is worth to mention here that firstly the “Impugned letter
& Notification” dated 14.03.2023 is issued in total disregard of
the Con%titution and Section 230 of the Flection Act, 2017
secondly approval .requixes from the commission which is
comprising of five members and not from the Chief Electon

Commissioner alone as it is the mandate of lawy thus the Appellant

" feeling gravely dissatisfied and .aggtieved cf the “Ifnpugned

letter & Notification” dated 14.03.2023 fled a wiit petition

which was dismissed for want of jurisdiction.

That in the aftermath of the above-mentioned letter dated 14-03-
2023, the appellant was ordered to be transferred on 22-03-2023.
The appellant in compliance of the said orders. reli’ex:red ‘charge,
hat
and to challenge the same, preferred a representation before the
/
I

Copy of the transfer orders dated 22-03-2023 1s Annex-I.

competent authority.

That the appellant being aggrieved of the actions of the
respondents preferred a representation “through proper channel”
2023. The said

representation comprehensively dealt in the issue and highlighted

before. the competent authority dated 27

most -of:. the illegalities that had taken place. The said
representation hasn’t been answered/replied to as of now.

Copy of the representation dated 27-0352023 is Annex-G.

10. That the appellant being aggrieved in respect of his illegal and

unlawful transfer, now approaches this honorable tribunal for

indulgence of this trbunal amongst others on the following

grounds:

Grounds- Submissions in Law:

Because the Appellant is an aggrieved person within the meaning
of Article 212 of the constitution of the islamic Republic of
Pakistan 1973 in respect of his terms and conditions of setvice,
and is by Luv required to submit a representation within 90 days

of the transfer orders and are required to be disposgd of within 90
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:days furthermore per the Posting and transfer policy of Civil

Servants ‘wluch lay as under:

Government servants including District Govt. employees feeling
aggrieved due to the ordets of posting/transfer authorities may
seele remedy f::dm the next higher authority / the appointing
authority as the case may be through an appeal to be submitted
within seven days of the receipt of such orders. Such appeal shall
be disposed of within fifteen days, The option of appeal agaihst
posting/ tmnsfe'r orders could be exercised onlly in the following
cases.

i) Pre-mature postmg/ transfer or posting transfer in wohuon of

the provisions of this policy.

/

. Because the Fundamental Rights of the Appéﬂ:i'pt have been

violated in relation to Article 4, 8,9, 18 & 25 of the Constitution
of the Islamic Republic of Pakistan, 1973. This Honorable court
being the custodian of the Rights of citizens of Pakistan as
enshrined in the law of the land made in furtherance of the rights
and the protections afforded by the Constitution of Islamic

Republic of Pakistan, 1973, is why the Appellarit seek the redressal

of his grievances.

. Because the decision of transfer orders taken on the basis of the

Summary dated 01.02.2023 is based in a nullity in the eyes of the
law as it goes in direct negation of the provisions of law.
Furthermore, when the base is wrong and rooted in a nullity any
supesstructure built on the base is wrong. The principle laid down
through PLD 1958 SC 104 has been reiterated in PLD 2022 SC
119, 2021 SCMR 637, PLD 2007 bCMR 1835, which essentially

forms p'ut of our jurisprudence.

. Becanse as soon as a care-taker setup is appointed, the
|

Consu'tutilrmal command is that ‘its mandate s to hold free and
fait election in aid of ECP’. No care-taker Cabinet could make
policy decision even in relation to appointuicat and posting of

c1v1l servants. This principle was settled by the Supreme Court




. // O
after 18" Amendment to the Constitution ia the case Khawaja
Muhammad Asif v. Federation of Pakistan, etc., 2013 SCMR
1205; followed by another case 2016 SCMR 1299, Nematullah Vs

. Ch. Gaverning Body; and reaffirmed by the Suprenie Coutt in

PLD 2021 SC 313.

Because The Rules designate certain posts as ‘tenure posts’ (rule

- 22 read with Schedule IV of the Rules) and prescribe a period of

three years for an incumbent to setve on such posts. Such
prescribed tenure may therefore be categorized a4 the ideal
duration for which a civil servant should serve ata p'u:tlcul'u post.
The post of the appellant is a tenure’ post, yet he has been

transferred from his postmg before the texure \xlzas complete.

normal tenure and thus the order impugned is violation of transfer
posting policy of the Government and the judgment of the apex
court reported in PLD 1995 SC Page No 5.50 and PLD 2013
Supreme Court Page No 195.

Because the recently the august Supreme Court of Pakistan has in
its Judgment reported in 2013 PLD SC 195, decided a point of
law and while committing upon the transfer and posting and other

related matters of service held as under:-

) Appointments, Removals and
Promotions:- Appointments,

removals and promotions must be
made in accotdance with the law
! .and the rules made there under;
whete no such law or rule exists and
the matter has been left to
* discretion, such discretion must be
‘ ‘ e\elcmed in a  structured,
| tranbpment and reasonable manner

and in the public interest,
(i) Tenure, postiig and transfer:

e

When the otdinary tenure for a




(i)

)

Act states L\s follows

ettt tata =t s st

Government:

.- posting has been specified in the

law or rules madé there under; such
tenure must bé respected and
cannot be varded, except for
compelling reasons, which should
be recorded ir writing and are
judicially reviewable. |

.........,9_._._._-—-.

Tllegal Orders. Civil b&rvanth owe

‘ thcu first and foremost allegimce

to the law and the Constitution.

They are n/ot bb}lﬂd to obey orders
from superiors \vhich] are illegal or
ate not in accot: dmce with accepted
pmctlcea and rule, bqsed norms;

instead, in such situations, they

- must recotd their opinion and; if

necessary, dissent.

0.5.D Ofﬁcer.s should not be

posted  as OSD except . for
compelling reasqns, which must be
recorded in ,\:Vﬂti.ng and are
judicially reviewable. If at all an |
Officer is to be -poéted -as OSD,
such posﬁnglzshould" be for the

minimum pericd possible and if

“there is a2 disciplinaty inquiry going -

on against him, such inquity must

be completed as. the earliest.

g Because Section 10 of the Khyber P’tlchtunldlwa Civil Servants

B

“Every civil servant bh’lﬂ be liable to serve mywhele within or
- outside the Province in any post under the Federal Government,
or any Provincial Government or local authority, or a an

~ corporation or body set up or established by any such
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Provided|that nothing contained in this section shall apply to a
civil servant recruited specifically to serve in a particular area or
legion'

Provided further that where a civil servant is required to serve in

a post outside his service or cadre, his terms and conditons of

service as to his pay shall not be less faveurable than those to
which he would have been entitled if he ha been so required 0
serve.”

The aforesaid section does not empower the Government to cut

short the normal tenure of a posted/ transferred civil servant, and

- particularly without assigning any teason. In the case of Mahmood

Akhtar N‘qu‘l (Anita Turab case) (qbove) this Court held
“16. In the Hajj Corruption Case, the court reiterated its
eatlier ruling in Zahid Akhtar v. Governrﬁent of Punjab
(PLD 1995 SC 530), where it had been held that |
“the normal period of posting of a Goverament servant at
a station, according to Rule 21 of the Rules of Bﬁsiness is
three years, which' has to be followed in the ordinary

circumstances, unless for reasons or e:ﬂgencies of service a

transfer before expity of the said peiod becomes necessary

in the opinion of the competent authority.” Furthermore,

with regard to transfers of civil servants, this Court has
stated that transfers by political ﬁguresg which are notlegally
sustainable. Farrukh gulzar v. Sccrcfary Local Government
and Rural Development Department, Lahore and 2 others
(1998 SCMR 2222). These are principles of llzi\v‘ enunciated
by this court and are to be followed in terms of Article 189
6E the Constitution. We, however, repeatedly come actoss

- violations of such ptinciples. This unnecessarily leads to

litigation which, in turn, clogs Courts and Serwce

Tribunals.”

h. Because iln-fact there exist no exigencies of service nor can the

order of transfer be termed as in the public interest rather the
same has been issued in violation of the wansfer and posting

policy and in ban period.




k.

Because the principles of legitimate expectation as expounded by
the Honoirablc Supetior Coutts of Pakistan zizd recently reiterated

in 2022 SCMR 694 is seriously violated in the instant case.

Because the care-taker set up has tried to dssume the role of a
regular/elected government and is making tansfers and posting
purely on political basis in complete and sheex negation of the law
which are lﬁgllly objectionable and viclative thus, against the

Natural justice  of equal. treatment as guaranteed by the

~ Constitution of Islamic Republic of Pakistan. . '

Because the Appéllant has not been treated accor'flancc with

law, and his rght secured and guaranteed undet!| Law and

Constitution have been violated. / |
|

Because the Appellant has served the department with utmost

honesty and clarity and must not be deptivéél of their due rights.

¥ioge

- Because the Rights of the Appellant are secured undet Article 8,

and the entirety of Part 1T of the Constituiion of the Islamic
Republic of Pakistan, and its redress falls solely within the ambit

of Article 212 of the Constitution of the Islamic Republic of

Pakistan, 1973.

{

Because the Appellant has suffered for no fault of their own and
the entire premise of the case is based on the illegality of the

respondents to the complete detriment of the Appellants.

. Because the Judgment of.the Honorable Supreme Court

reported as 2013 SCMR 1205 has been specifically violated. The

same wartants action from this Honorable Ttibunal.

. Because the Appellant crave for leave to add further grounds at

the time [of his oral arguments before this Hon’ble Court

1
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- %« ‘ vl!ligh]ighting further contraventions Of. the provisions of the
E Consdmttion & Laws.
) Cod A .',In view of the -above, it is humbly pmye . that thlq honomble
- 1 " Tribunal may gmc1ously be pleased to:
: ; | 2) Declare that the Impugned m'msfer oxdexs chtecl 22.03.2023 15
‘ | ]! 1s'~‘.ued illegally, unla\vfully and \v1thout lawful mthority 'md
} 'il corum non ;uchce L
‘ ; by  Set 'mde the “Impugned transfer orders™ dated 2, 03 2023, as .
being illegal, urﬂawﬁﬂ and without- lawful authonty 'md'_
- ~ reinstate the appellant to the post’ _0{ Director Higher
Education. | :. | l
: ¢)  Any other relief, in favor of the Appeliaat, deemed just and
1 '
! - appropriate.
1 :
11 :
Interim Relief:
May it please this honorable coutt to so kindly suspend the opc:r'rtion of
| : ‘the Impugned transfer orders dated 22.03. 2023 ull the final disposal of
) . instant Appeal, : . |

Appe]l:mt )

Tluough W 4 y o

(AL1 GOHAR DURRANI)

Advocate High Court

0332-9297427 _
khaneliegohar@yahoo.zom

Shah |Durrani | Khartak

(a registered law firm) -+

House No. 231-A, New ‘Shami Road
Peshawar. b —




" Prof. Khurshid Ahmad Vs.

INTHE
HONOURABLE KHYBER PAKI-ITUNKHWA SERVICE TRIBUNAL
. PESHAWAR

AppealNo. ________ /3023

Gov,'t.{of KP & oiiiers

AFFIDAVIT

I, Prof. Khurshid Ahmad, Director nghel Educaticz, nghex Educwon
Department, Khyber Pakhtunkhwa do hereby ~olemnly declare and

. affirm on oath:-

That the enclosed appeal has been drafted under my msuucmons

That I am personally conversant with the facts and circumstances of the
case as contained therein. That the facts and circumstances mentioned
in the enclosed appeal are true and correct to the best of my'knowlc,dge

and behef : Y ’ 0
Deponent Co '
Crice (720l 117 22-6—F
Identified by: | ‘
W .J)), '
ALI GOHAR

Advocate High Court




INTHE
HONOURABLE KHYBER PAKHTUNKHWA SERVICE TmBUNAL
| PESHAWAR

Appeal No. /2023

PrLf. Khutshid Ahmad Vs.  Govt. of KP & others

Memd Of Address:

| Appell'mt

Prof. Khurshid Ahmad (BS~20),
Professor, Government Degree College, Hay 'mbad Peshawar

‘Respondents:

1. Government of Khyber Pakhtunkhwa
Through Chief Secretary to the Govenunent of Khyber
Pakhtunkhwa, - ' o 1 |
Civil Secretatiat, Peshawar.

2. Establishment = Department, Governpment -of Khyber'

Pakhtunkhwa
Through Secretary Establishment Department,
Civil Secretaiat, Peshawar.

3. Higher Education Department, Government of Khyber
Pakhtunkhwa.
Through Secretary Higher Education Depu'tment
Civil Sectetarat, Peshawar.

4. Prof. Dr. Faridullah Shah
Director, Higher Education,

Appeiant

Through f‘& A

Ali  Gohar Durrani
Advocate High Coutt.
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Datc of l.nstj_tption. \ %"—zu—’ £ CANNEL

Date oj’ Deciston... y Krs+
haw aF

Prof. Khurshid Ahmad (BS-20), Profcssor. Government Degree College,
Hayatabad, Peshawar,

.. {(Appellant)
b \'I“RSUS

The Government of Khyber- ankhtunkhwa, through Chicf Secretary
Government of Khyber Pakhtunkhwa, Civil Secrctariat Peshawar and 03

others.
(Respondents)

MR. ALI GOHAR DURRANT '
.Advocate | b - For appellant.
MR. ASIF MASOOD ALISHAH, L
Deputy District Attorney . rL e Fo?-t:)fﬁcial respondents No. | to 3.
MR. MUHAMMAD ASIF YOUSAI‘ ZAl, ;
Advocate i For private respondent No. 4.
SALAH-UD-DIN - .y . —  MEMBER (JUDICIAL)
FAREEHA PAUL C - "MEMBER (EXECUTIVE)

JUDGMENT: . .

SALAH-UD-DIN, M@BER:- Precise facts forming the

7

background of the instant appeal are that the appt;l!ant was serving
as Director Higher Educati:m Khyber Pakhtunkhiwa, while private
respondent No. 4 was pt;sted in Government .ﬁegrce College
Hayatabad Peshawar. }‘/id‘c the impugned WNotification dated
22.03.2023, the appellant was transferred to Government Degree
College Hayatabad Peshawar, while private respondent No. 4 was

posted as Director Higher Education Khyber Pakhtunkhwa in

place of the appellant. The appellant being aggncved of the
ATTES

Notification dated 22. 03. 2023 Challenged the - ‘same by way of >

+

‘\l.)'.
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filing representation on 27.93.2023, however the same was not

x

responded within the statuio;'y period of 90 days, hence the instant

appeal.

2. On receipt of the appeal and its admission. to regular

hearing, respondents were summoncd. Official respondents
] . . .

! .
appearcd through their. representative, while private respondent

No. 4 also appeared and éomested the appeal by way of filing

. { .. '
respective replies raising| therein numerous legal as well as
{
factual objections. b

3. Learned counsel for the appellant contended that the

. Director Higher Education Khyber
} * =y
Pakhtunkhwa vide Notification dated 21.12.2022-but he was not

appellant was posted as

allowed to complete his 'normal tenure and. was _prx;:'amatlirely
transferred vide the impug}aed Notification dated 22.03.2023. He
+  next contended that upon the dissolution. of Khyber Pakhtunkhwa
Assembly on 18.01.20§3,; Caretaker St:‘.tr up was installed in the
province and a posting/tr.ansfer summery wz;; initiated, which
resulted in transfer ‘of private respondent No. 4 as Director
Higher Education Khyber Pakhtunkhwa in place of the appellant.

He further contended that there was no exigencies of service nor

could the impugned ;iosting/transfer Notification be termed to

have been passed in the public interest rather the same had been
issued in violation of the posﬁnytransfer POliC); of the Provincial

Government, He also argued that the impugned posting/transfer

Notification was issued during the ban period for the purpose of STrp
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posting private respondent No. 4 as Director Higher Education
Khyber Pakhtunkhwa pu;ely' on political basis. He next
contended that the unpugned transfer/postmg Notxﬁcauon was

issued with mala-fide mtentnon, therefore the same is liable to be '

set-aside.

.
4. On the other hand, learned Deputy District Attorney for

official respondents has argued - that_ the, ‘impugned
posting/transfer Notification was issued in the intergst. of public
and in view of Section»lb of the Khyber Pg{d\mnkh\va Civil
Servants Act, 1973, the appellant is having n:{ vested right-to
remain posted on a desired post. He next conte;lded that before
issuing of impugned posting/transfer Notification, proper NOC '
was obtained from the Election Commission of Pakistan. In the
_ last he requested that. the impugned posting/transfer Notification
T : ‘4
. may be kept intact t;nd the appeal in hand may be dismissed with

costs.

]
.

5. Learned counsel for private respondent No. 4 while placing
reliance on the arguments; of leamned Deputy'D'istrict Attorney
has further contended :that the appellant was previously assigned

look after charge of the’ post of Director Higher Education

b

Khyber Pakhtunkhwa vide order dated 09.12.2021, which was

issued in violation of Government Instructions .dated.07.12.2022

as contained in ESTA Code. He next contended that as per the
AITESTED : R

seniority list of Profess‘olfs BS-20 College Cadre, the appellant

Tonl, il. 7’)}3#@.‘” has been placed at seri;sl No. 186,-while privatetfespondent No. 4
=yrf vie '

7 rngd
3w
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has beenplaced wt serinl No. 140 and the appellant thus could not
be posted as Director, Higher Education Khyber 'l’a-kht{mkhwa for
the reason that he is junior to private respondent No. 4. He
further argued that the appellant has been transferred to

M
Government Degree College Hayatabad Peshawar -and none of

his rights were violated. In the last he requested that the
impugned Notification may be kept intact and the appeal in hand

may be dismissed with costs.

¢

6. We have heard the arguments of learned counsel for the

partics and have perused the record.

7. A perusal of the record would show th_at,\the'summery for

posting/transfer of the appellant and private respondent No. 4

was submitted .to the Carctaker Chief anister .Khybpr
; N ; . Pakhtunkhwa on 01.02.2023:and vide para-6 .(;f:tl"ne‘summexy,‘ he

had inquired about ‘the tenure of the appellant and private

respondent No. 4 on the positions held by the.m' prior {o the
.im;.mgncd posting/transfer Notification. Vi'd;. para-7 of the ‘
summery, the Secretary Higher Education provided the details of
tenure of posting of the appellant and pri{'atc respondent No. 4 as

02 months and 04 months respectively, however vide para-12 of

the summery, the proposal of posti‘ng/tr'ansfer was approved by

the Caretaker Chief Minister on 10.02, 2023 and the impugned /

transfer/posting  Notification  was nssued .on  22.03.2023.
VTESTID

Similarly, copy of the summery submitted to the Chief Ministe

',f “‘) e " Tovain respeet of the representation/departmental appeal prefcrrcd by




g ' 5 :
; the appq!lant against the impugned posting/(mr;sfél; Notification
dated 22.03.2023 is also available on the record. In para-12 of the
p aforc-mentioned  summery, the Chief * Minister "Khyber
Pakhtunkhwa had observed that at no stage.were adequate
reasdns given for transfer of these officers after such short
tenures. The representation/departmental appeal ‘of thf: appellant,

however remained un-responded.

- * I"
% 4

8. Keeping in view the materia} available on the record, it is an

admitted fact that the appellaiat was pre-maturely }ransferred vide

the impugned transfer/posting Notification dated :22.03.2023'.

According to Clause-iv of the Posting/Transfer I?oli'cy notiﬁed by

the Provincial Government, the normal tenure of posting shall be

© two years. Similarly, Clause-i of the said po"li"c!y préscri'bes that
—<———=all postings /transfers shall bé made strictly in public interest and

shall not be abused misused to victimize the Govemment
servants. The nmpugned posting/transfer Nottf' cation was issued
in violation of ClauSes-i & iv of the Postmgfl’ransfer Policy

notified by the Provincial Government. Supreme Court of

Pakistan in its Judgmeru reported as PLD 2013 Supreme Coun

3

195 has held as below'

]

“12. This Court, in a number of precedents

has, interpreted and emphasized these very

. _ . o)
principles, some: of which need 10 be reiterated at f~ O

this point. Before that, however, we may note the
v precept and rule of public trust which forms the
1ol ity

N
:ﬂﬂ'*‘%{;';"""' basis of this area of the law. This. court has
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repeatedly observed that “functionaries of the State @

are fiduciaries of the people and ultimately
responsible to the people who are theii pay
masters.” [Syed Yousaf Raza Gillani v. Assistant
Registrar, (PLD 2012°SC 466) affirming Muhammad

Yasin v. Federation of Pakistan]. Most recently, in

the case relating ‘to dual nationality of
Parliamentarian, we have reiterated -fh;zt "aI} - State_
authority is in the nature of a 'sacred trust and its
bearers should zherefore be seen as f duciaries”
(Mehmood Akhtar Nagvi v. Federation of Pakistan,
Const. P.5/2012). One of the implications of this
concept, highlighted - in the case- law ‘considered
below, is that the matter of tenure, . appomtmem
posting, transfer and promotion of czvxl servants
cannot be dealf with in an arbitrary manner;. it can
only be suslamed when it is in accordance w:th the
law. Moreover, the use of the words " 'in the pubhc

-/ interest’ in such matters are not famous or pomtIess

— but emphaszze the fiduciary nature of. orders relatmg
to tenure, posting.etc. Thus a gproposed decision
which deviates from the accepted or -rule-based
norms without proper justiﬁcation,.c;m ’l‘:e\ tested on

the touchstone of a manifest public inte;ébt. o
9. It has further been held in the above refex;nf'ed:judgrnent that
when the ordinary tamire for a posting has bgen-:spgcit';ed in the
law or rules made there-under, such tenure must be respected and
cannot be varied, eiccept fqr.gompelling reaqonst which should be

recorded in writing and are judicially reviewable.
AhresTED

10. Consequently, the appeal in hand is 'allowed by.;ettihg-aside

oA NS ll
_."/’,“/‘,‘.“;:;‘ “the 1mpugned Notnﬁcatlon dated 22.03.2023 and the respondents
e ffiiyur



3 . :

arc directed to allow the appellant to complete hxs normal tenure
on the post of Dlrect:or Htgher ‘Education Khyber Pakhtunkhwa
Parties are left to bear thelr own costs. File: be. conszgned to the

'tecor_d.room. . - : : S

ANNOUNCED - -’
22.09.2023 -
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Through, .Ch'\ct:’S’ . T / t l
vil -€ degnen 3 : '
Civil Sccrc:mx:im Pcshavtz\? Qvet“"?"'“\ of Whvser Pakhunkhon, | ;

Theoy l S
Bh  Sccreta 2 rn : :
‘Pak.hmmd“\’a Yy E§m\>us\\mem, Goverament  of Yyl | ;

Ci .
/ vil eCretaciag, Peshaway,

3. Higher Fauwe |
: «<Cucation  Depanment G ]
, ¥ s QVEINMENt.  of Xhybhe

:

"r .
| ?f?ugl\ Sc.c-:c:tary, Migher 3
Vi Scc:etatiat, Peshawar,

C

Lducaton Deparmment,

L. ‘@hat the Applicant was serving as Director Higher Educa

N -~
/~P Pakhtunkhwa by virtue of the posting otdess dated 21127

!

. ) 54 . - l,
Copy of transfer as Director Higher Educaton s Annexi

2. That in violation of the tenure policy, the app\'lcam:\‘q;:
transferred on 22-03-2023. The appellant in. compl
orders relieved charge, and to challenge ‘he;;-"‘g
representation before the competent authority, and]
answered/responded to, preferred an appeal
Khyber Pakhtunkhwa Service Tabunal. The

hearing before division bench of the X

22,/09/2023, wherein the appeal was allowed.
Copy of the Judgment of the Khyber \?a\&mﬁ

—a—

-’

: ,_;,ﬁ,/”.‘ ' - . |
3. That the applicant nOW subrmits the \“dg&f\f
| [09] 2023 for thec,

eibunal dated 22

- s



1. The Government of Khyber Pakhtunkhwa,
Through Chief Secretary Government of Khyber Pakhtunkhwa,

Civil Secretariat Peshawar.

2. Establishment Department, Govt. of Khyber Pakhtunkhwa.
Through Secretary Establishment, Government of Khyber

Pakhtunkhwa -
Civil Secretariat, Peshawar.

3. Higher Education Department, Government of Khyber
Pakhtunkhwa

Through Secretary Higher Education Department,
Civil Secretariat, Peshawar.

Subject: AN APPLICATION FOR THE IMPLEMENTATION
OF THE JUDGMENT DATED 22-09-2023 IN SERVICE
APPEAL NO. 1474 OF 2023 OF THE KHYBER
PAKHTUNKHWA SERVICES TRIBUNAL, WHEREBY THE
POSTING/ TRANSFER ORDERS DATED 22-03-2023 FROM
THE POST OF DIRECTOR HIGHER EDUCATION, OF THE
APPELILANT HAS BEEN SET ASIDE

RESPECTFULLY SUBMITTED;

‘The Applicant most earnestly request to submit as under:

1. That the Applicant was setving as Director Higher Education
Khyber Pakhtunkhwa by virtue of the posting orders dated
21.12.2022.

Copy of transfer as Director Higher Education is Annex-A.

2. That in violation of the tenure policy, the applicant was ordered
to be transferred on 22-03-2023. The appellant in compliance of
the said orders relieved charge, and to challenge the same,
preferred a representation before the competent authority, and as
the same was not answered/respoﬁded to, preferred an appeal
before the Worthy Khyber Pakhtunkhwa Service Ttribunal. The
appeal came up for hearing before division bench of the
honorable tribunal on 22/09/2023, wherein the appeal was
allowed. ’

Copy of the Judgment of the Khyber Pakhtunkhwa Service
Tribunal is Annex-B. |

3. That the applicant now submits the judgment of the Honorable

Service Tribunal dated 22/09/ 2025 for the compliance of the

directions rendered therein.



4. That propﬁéfﬁq} “démands that " the -judgmegt be forthwith

complied with.

It is therefore most humbly requested that on the acceptance of this
application, may it ple@se your good-self to so kindl;Ef implement the
judgment ibid and make compliance of the directions 50 tendered by the
Worthjr Tribu_nal. | | | |

—d

| Applicant

Prof. Khurshid Ahmad



POWEROFATTORNEY
BEFORE THE a0

WM No._SZMo [YFYy of 2023
Vref. Clunaghedd

VERSUS ) .
C ot g )Y

I/we Q\'—;}—lm ) dol hereby appoint & constitute The ?Law Fitm Of
SHAH | DURRANI | KHATTAK ;

(a registered law firm)as counsel in the above mentioned case, to do all or any of the following acts, deeds
and things:-

1. - To appeat, act and plead for me/us in the above mentioned case in this Court/Tribunal
or any other court/tribunal in which the same may be tried' or heard and any other
proceedings arising out of or connected therewith. '

2. To sign, verify and file Plaint/Written Statement or withdraw all proceedmgs petitions,
suit appeals, revision, review, affidavits'and applications for compromise or withdrawal,
or for submission to arbitration of the said case, or any other document, as may be
deemed necessary or advisable by him for proper conduct, prosecution ot defence of the
said case at any stage. . |

3. To do and petform all other acts which may be deemed necessary of‘advisable during the
course of the proceedings.

AND HEREBY AGREE.:-

a) To ratify whatever the said Advocates may do in the proceedings in my interest,
Not to hold the Advocates responsible if the said case be pfoceeded ex-parte or
dismissed in default in consequence of their absence from'the Court/Tribunal
when it is called for hearing or is decided against me/us.

b) That the Advocates shall be entitled to withdraw from the prosecution of the
said case if the whole OR any patt of the agreed fee remains unpaid.

In witness whereof I/We have signed this Power of Attorney/Wakalat Nama hereunder the contents of
which have been tead/ explajéﬁd :o?;me/ us and fully understood by me / us this __ A£G day of

v at &

Signature of Executant(s)

Accepted subject to term regarding payment of fee for/on behalf of The Law Fl.tm of Shah |

Durrani | Khattak. :
| ﬂ_ ,
. .
! !
ALIG _

" Advocate High Court’ <¥

aligohar@sdklaw.or :
S aal. +92-332-929-7427 g »

Zarak Arif Shah Babar Khan Dutrani
‘Advocate High Court ' Advocate High Court
0333-8335886 ' 0301-8891818
Hannah Zahid Durrani - _ ¢ Sarah Aziz '
Advocate High Court Advocate District & Sessions Court(s)
Shah | Durtani | Khattak
(A registered law firm)

www.sdklaw.org info(_@sdklaw.otg‘

231-A, Street No. 13, New Shami Road, Peshawat.
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