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1 | 04.10.2023 . The implementation petition of Mr._ Khale_z‘d Khan
submitted today by Mr. Ali Gohar Durrani Advocate. It is |
fixed for implementation report before Sing!e Bench at

Péshawar on . Original f‘iie be

requisitioned. AAG has noted the next date. Parcha peshi
is given to the counsel for the petitioner.
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In Re:
Execution Petition No. 2 ! g /2023

InService Appeal No. 1227/2020

Decided on: 14, 01. 2022

Khalid Khan- S/o Jamdad Khan R/o Mohallah Daudzai,
Tehkal Payaan, Post Office Peshawar Univérsity Tehsil and

District Peshawar.

(PETITIONER)

Versus

1. The Government of Khyber Pakhtunkhwa through Chief

Secretary, Civil Secretariat, Peshawar.

2. The Government of KPthrough Secretary Establishment,
Establishment & Administration Departmeﬁt Civil Secretariat,

Peshawar,

i
3. The Government of KPthrough Secretary Finance, Finance,

Finance department at Civil Secretariat Peshawar.

4. The Government of KPthrough Additional Chief Secretary
Merged Areas, Office at Warsak Road, Pesh?war.
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(Respondents)

EXECUTION PETITION TO GIVE EFFECT & IMPLEMENT
THE JUDGMENT OF THIS HONOURABLE TRIBUNAL
DATED 14-01-2022, UPON THE EXECUTION PETITIONER.

Respectfully Sheweth.

That the petitioner earnestly craves the permission of the Honorable

Service Tribunal to submit as under:

1. THAT the petltloner was appomted as a Naib Qa31d (BPS-I) agamst the
' vacant post vide notification dated 31-05-2007.
Copy of appomtment order is Annexure-A.

2. That along with the petitioner a total numberv of 117 employees
appointed by erstwhile FATA Secretariat were declared as surplus

.- and :placed'f ‘them in surplus pool of Establishment &
Administrattve Department vide order dated 25-06-2019, and for
their further ad]ustment/ placement w.e.f 01-07-2019 by virtue of
which the civil servants were adjusted in the Surplus pool of
Establishment Department and Administration Department.
Copy o't ‘NOtificatibn’- ‘dated 25-06-2019 is Anne;cure-B |

3. That a letter was-issued to the Deputy Commissioner Peshawar on 19-07-
2019 for adjustment of Surplus Staff of erstwhile FATA Secretariat. -
Copy of letter dated 19-07-2019 is Annexure-C.

4. That an- appeal was filed in this regard, before the Honourable -
. Service Tnbunal and the same was heard on 14-01-2022. The said
appeal was accepted, and subsequently, the impugned notification
dated 25-06-2019 was set-aside, and directions were given to
respond‘e’nt'i e the'concerned authorities, to adjust the appellants to
their respective departments.

Copy of the Service Appeal No. 1227/202015 Annex-D

5. That along with the aforementioned directions, the Honourable
Service Tribunal rendered that upon adjustment to their respective

departrhertt, the appellants would be entitled all cbnsequential
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benefits. Moreover, that the issue of seniority/ promotion would be
dealt within accordance with the provisions contained in Civil
Servants (appointment, promotion and Transfer) Rules 1989, and in
the view of the ratio as contained in the judgment titled Tikka Kahn
& other vs Syed Muzafar Hussain Shah & others (2018 SCMR 332),

the seniority would be determined accordingly.

. That the Honourable Tribunal rendered its judgment dated 14-01-
12022, but after the lapse of about three months, the respondent did

not implement the judgment dated 14-01-2022 of this Honourable
Tribunal. '

Copy of the judgment dated 14-01-2022 has been Annex-E

. That due to the inaction of the respondents to comply with the

directions' of the Honourable Service Tribunal, post lapse of 3

months, an execution ‘ petition no. 250 of 2022 was filed in this

regard, and the same was decided affirmative.

. That the judgment dated 14-01-2022 rendered by the Honourable

Service Tribunal is also applicable on those civil servants who were

not a p'al‘t of the said appeal, because judgments of the Honourable

Service should be treated as judgments in_rem, and not in

personam. _Reference can be given to the relevant portion of

judgment'cite'd2023 SCMR 8, produced herein below:

“The learried ‘Additional A.G, KPK argued that, in the order of the KP
Service Tribunal passed in Appeals Nos. 1452/2019 and 248/2020,
reliance was 'placed on the order passed by the learned Peshawar High
Court in Writ Petition No. 3'162-P/2019, which was ‘si;h’ply dismissed
with the obsérvations that the writ petition was not maintainable under
Article 212 of the Constitution, hence the reference was immaterial. In
this regard, we are of the firm view that if a learned Tribunal decides any
question of law by dint of its judgment, the said judgment is always
treaied ds being in rem, and not in personmﬁ. If in two judgments
delivered in the service appeals the reference of the Peshawar High Court
judgmeﬁt']%aé been cited, it does not act to washout the éﬂect of the
judgments reﬁdered in the other service appeals which have the effect of a
judgment in rem. In the case of Hameed Akhtar Niazi v. The Secretary,
Establishméﬁt'Division, Government of Pakistan and others (1996 SCMR
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1185), this- Court, while remanding the case to t};e Tribﬁnal clearly
observed that zf the Tribunal of this Court decides a point of law relating
to the terms of service of a civil servant which covers not only the case of
the civil 'servant who litigated, but also.of other civil servants, who may
have not taken any legal proceedings, in such a case, the dictates of justice
and rules of good governance demand that the benefit of the above
judgment be extended to other civil servants, who may not be parties to
the above litigation, instead of compelling them to approach the Tribunal

or any other legal forum.”

That relying upon the judgment of the HonouraBle Supreme Court,
the execution petitioner would also be subject to the judgment
dated 14-07-2021 rendered by the Honourable Service Tribunal,
since the above mentioned judgment of the Supreme Court would
be appliéﬁblé on all Courts sub-ordinate to it. Reference can be

given to Article 189 of the Constitution of Pakistan, 1973, for easy

reference, produced herein below:
“Decisions of Supreme Court binding on other Courts

189. Any decision of the Supreme Court shall, to the extent that it decides

a question of law or is based upon or enunciates a principle of law, be

binding on all other courts in Pakistan.”

That the judgment of the Honourable Service:tribunal cited 2023
SCMR 8, whereby, the essence of Article 212 of the Constitution of
Pakistan; “1-973, waé fulfilled, by observing that éﬁy Quéstion of law
decided by the Service Tribunal shall be treated as Judgment in
rem, and not in personam. In order, to give force to the judgment of
the Supreme Court, the execution petitioner may also be subjected
to the judgment rendered by the Honourable Service Tribunal.
Reference can be given to Article 190 of ‘fhe Constitution of
Pakistan, 1973, for easy reference, produced herein below:

“Action in aid of Supreme Court | '
190.All‘e‘xecutivé and judicial authorities throughout Pakistan shall act in
aid of the Supreme Court.” |

That the execution petitioner now approaches this Honorable
Tribunal for directions to implement the judgment dated 14.01.2021

in the larger interest of justice and fair play.
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Prayer: : . |

It is therefore r;lro'st humbly prayed that on the écceptance of this
petition, may it please this honorable tribunal to soil kindly direct the
implementation of judgment dated 14.01.2022 in Service Appeal No.
1227/2022 titled Hanif Ur Rehman vs. Government of Khyber
Pakhtunkhwa through Chief Secretary on the Execution Petitioner, any
other relief that this Honorable Tribunal may deem appropriate in the

circumstances of the case may also be given.
2

Execution Petitioner
Through

(ALI GOHAR DURRANi)

Advocate High Court
0332-9297427
khaneliegohar@yahoo.com
SHAH | DURRANI | KHATTAK
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BEFORE THE
HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL

In Re:
Execution Petition No. /2023
- In Service Appeal No. 1227/2020 .

Decided on: 14. 01. 2022

Khalid Khan S/o Jamdad Khan R/o Mohallah_'Daudzai, Tehkal
Payaan, Post Office Peshawar University Tehsil and District
Peshawar. (PETITIONER)

Versus

The Government of Khyber Pakhtunkhwa and others
| (Respondents)

1

AFFIDAVIT Of,

I, Khalid Khan S/o Jamdad Khan R/o Mohallah Daudzai, Tehkal
Payaan, Post Office Peshawar University Tehsil and District
Peshawar, do hereby solemnly declare and affirm on oath:-

I am personally conversant with the facts and circumstances of the case as
contained therein and the facts and circumstances mentioned in the
enclosed writ petition are true and correct to the best of my knowledge

and belief.
Deponent M

CNIC# 730/ /§F0728—/

Identiﬁed :
b%”"
ALI GOHAR DURRANI

Advocate High Court



&

BEFORE THE
HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL

In Re:
Execution Petition No. / 2023
In Service Appeal No. 1227/2020
Decided on: 14, 01. 2022
MEMO OF ADRESS!

Khalid Khan S/o jamdad Khan R/o Mohallah ljaudzai, Tehkal
Payaan, Post Office Peshawar University Tehsil and District

Peshawar.
(PETITIONER)

Versus

1. The Government of Khyber Pakhtunkhwa through Chief
Secretary, Civil Secretariat, Peshawar.

2. The Government of KPthrough Secretafy Establishment,
Establishment & Administration Department Civil Secretariat,
Peshawar, '

3. The Government of KPthrough Secretary Finance, Finance,
Finance department at Civil Secretariat Peshawar.

4. The Government of KPthrough Additional Chief Secretary
Merged Areas, Office at Warsak Road, Peshawar.

(Respondents)

Petitioner

o

(ALI GOHAR DURRANI)
Advocate High Court
0332-9297427
khaneliegohar@yahoo.com

- SHAH | DURRANI | KHATTAK

Through
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T WS\ R | (ADMINISTRATION DEPARTMENT)
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Partmental ’Setectlon Commtttee

: Dtstnct Peshawar as Natb Qas:d (BS 1) in C:vul Secretarlat (FATA) Peshawar
with admissible allowances on contract basis as prescribed in the following

term & conditions ;= 5o et oo 2 v Lo : e
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TERM AND CONDITIONS OF EMPLOYMENT ON CONTRACT BASIS

1. BPS-1 Pay (2150-65-4100)

2. Period of contract will be 2 years extendable by such period,
through a fresh order in writing by the Competent Authority prior to
the explry of contract penod

. P ME X370 "4’\?"* ’{..h‘“'i\g %‘lx,?,}&n Ao e v wriagic :)u ”Ju.ﬁ\b vuvd-~'q¢u¢n,.i R D I AT SATEPE U
} 11 - 3.~- 7~Annual Increment wnllfbe admnssnble after completion of one year
~ ' ' of service”

4, Conv,eyancel éltoyvance as per Government rules.

[$,}

. s, House Rent:a]lowance ‘(As per Government Rules)

6. Leave, TA/DA and medicat atlowance (as. per Government Rules)
veyw&ﬁno-» . o Q\vaw‘:ﬁ’“v}' F shee fhala e

Notice period for termination of contract:- Two months notlce or
two months salary in lieu thereof.

~ .

Beneolent Fund:- Same facilities as admissible to government
T ~ Servants.

Contnbutory, Provident Fund:- 5% of minimum of pay by the
employees and 5% of contnbutlon by the Government
. P A ] sl ". Ceeon ’ a,t;,h gﬁ(" e -si “‘{ tx\‘.r' »nt‘-.
10. "The;: emplo&eemappomted .on-gontract wutl not contribute to

’ ‘GPFund' and*shall ‘not’ be fentltted to - Pension and Gratu;ty
; _ benefits .

11.  Subsequent to appointment, the employee will remain on
probation fo’r a period of 6 months and if he does not come up to
the requured standard and skill or fails to fulfill the requ1rement of
the post he quI be strarghtaway termlnated from s

. ..-.-2.._...__
o
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2 ’ f you agree to the atove terms & condition, you should rapor for
, duty anc sign the agreement as well as produce medical fitress
_ i certificate from the authorized Medical Officer within 10 days of
o the ssuance bf this order. In case o° non joining the duty by you
I "~ withir. the stipulated period, your zppointment ordes will stard-
' 1. cancelled, automatically.

SEC‘RETARY (ADMN & COORD)

DM e : oy
SIS RO

Ch AR

3 B
. Copylo- »
1. Secretary Finan¢e Départment Civil Secretariat (FATA)
! 2. Additional Accoyntant General (PR) Sub Office Peshawar
3. Section Officer (Budget & Accounts) Civil Secretariat (FATA)
4. Section Officer (Audit) Civil Secretariat (FATA)
£. Estate Officer/fDDO Civil Secretariat (FATA)

' \;}i-l Clerk (Admn Department)
: 7 Individuat concerned
{ *
1 /
. ! | ; (IHSANULLLAH KHAN)
‘ 1 : | . ~ Section Officer (Estab)
- ’ b
’ Lo ’
1 8
S ;5
' /
!
L
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) SNO Name%f_éfﬁéial' . o 'Designati'on I Date of initial | "Present ‘;léce of pogting )

il . appointment on :

1 B PP | ’ contractbasis | . .

i |1 | Nasir Zaman Naib Qasid 8-10-2004 | Admn & Coord Department
| A o . - | FATA Sceretariat

f 2. 1 Sabir Shah Naib Qasid - 8-10-2004 Admn & Coord Department

FATA SECRETARIAT

(COORDINATION & ADMINISTSATION DEPARIMENT)
WARSAK ROAL PESHAWAR

Establishiment Section

OFFICE ORDER :- -

The Services of the following Naib Qasids who were appointed on
contract basis in the prescribed manner against the regular posts are brought on
regular footing from the date of their initial appointment indicated against each :-

FATA Sceretariat

Admn & Coord Dcepartment

FA l'A Sceretariat _

Admn & Coord Department

| | o b - | FATA Scerctariat

5. | Muhammad Sharif Nalb Qasid - 8-10-2004 Admn & Coord Department

, o .+ | FATA Scerctariat

6. | Dost Ali Naib Qasid 8-10-2(}04 Admn & Coord Department
: FATA Scerctariat

Law &:&eder Department

3. | Muhammad Hussain | Naib Qasid - - | 8-10-2004 |

"4 | Muhammad Zobair | Naib Qasid | 8-10-2004

7. Muhdmmdd Arshad " 'Naib ¢ Qasml ) 8 10- 2.()04"” h

ST e o I i ‘A'TA Sceretariat
8. Slmbn Kh‘m o Ndlb Qasid ~18-10- 2004 Law & Order Department
e b} FATA Scerctariat
9. -| Saced Gul Nalb Qasid +r.| 8-10-2004 | Law & Order Departinent -

A R TR A S R N N..__.IAI/\SLcrctauat

10. | Zahidullah " . . -.Ngib Qasid | 08-10-2004 | Law &,Order Department
R o FATHS5ccretariat

“Mincral Dlrcctomlc

12. /\|mdl Khan = =%I'Naib Qasid : 8 10 2004.1 | Minerals. Dircttorate

(3. Ifllkhdr udDin | Naib Qasid .| 8- 10-2004____""____ Minerals Directorate

14. | Sajiduliah © 7 " A Naib Qasid - | 8-10-2004° | Minerals Dircetorate

1S. | Turat Khan Naib Qasid - 8- 10-2()04 | Teri: & Tlydel Power

L llasmcd thm ’ “Naib Qasid S 8 10 2004‘ -

Y T | Division Mohmand /\371:110)/
16. Muddsw Zaman Naib Qasid 8-10-2004 leri: & Flydel Power
b Division Mohmand Agency
17. { Hidayatullah . Naib Qasid 31-3-2007 | Adma & Coord Department
T ' FATA Scerctariat
18. | Wadan Shah Naib Qasid 31-3-2007 | Admn & Coord Department
N o N FATA Scerctariat
19, | Nishat Khan Naib Qasid 31-3-2007 | Admn & Coord Department
U T L | FATA Sceretaniat
20. | Kifayatullah Naib Qasid 31-3-2007 | Admn & Coord Department
S (R S | FATA Sccrctariat
21. | Ikhlag Khan "1 Naib Qasid 31-3-2007 Admn & Coord l)cpdltmcnt
e T A RAY rA Scerctariat
22. | Inamuliah " Naib Qasid 31-3-2007 Admn & (“omd Department

—23 f,l/.('hahdJ(lmn*—«—wé\-_ Naib, f ! A 31-5.2007 | Admn- &(o()ld !)L{)dl’ll"(,m

N T © o4 1 oy M‘/\Lkl AL -Secrctatiate
2. | Zeshan PRNgede TP 3132007 | Admn & Co
24, . ‘ -3- /\dmn & Coord Department )
o kAT A Sceretariat

31-3-2007 | Law & Order Department,
R FATA Scercetariat

25. | Farhad Gul ~
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26,

| Arshad Khan o Natb@asadF 3132007 T | Admn & Coord I)cpdllmml

Name of official | Designation | Date of initial | Present place of posting
. appointment on
contract basis

LA L ARSI AIDOL B L 4 1 Tt - . 5 ot A e A S ane T e e T e e e =

Mdc;sood.lgﬁm 7 T Naib Qasid 31:3_~2()07 Admn & Coord i)(.pdl‘tlm:nl

O RS- UNON! R | EATA S ~F'“-1‘1“‘“
Safdar'Ali Shah Naib Qasid" T1731-3-2007 .| Admn & Coord !)cpaxlmcnl
FATA Scerctariat

1F /\ F'A Scerctariat

Consequent upon above, they will not be’ entitied to beneﬁt' of

pension and gratu;ty but only to the Contrlbutory Provudent Fund in terms of
Section-19 (2) of the NWFP Civil Servants Act 1973.

- ADDITIONAL CHIEF SECRETARY (FA TA)

No.FS/E/100-19 (GS) Vol-2/ 24 7= %

Dated ]_'ZI 3/20@

Copy to=~"

OCENDOAWN -~

" Deputy

Secretafy Establishment Department NWFP.

Secretary Financée Department FATA Secretariat
Secretary Law & Order Department FATA Secretariat
Additional Accountant General (PR) Sub Office Peshawar
- Director Irrigation & Hydel Power (FATA) Peshawar
Project Director (Ground Water) . .

Deputy §:ecretary (ﬁdmn) FATA Secretariat -

ectar (M nerals) FATA

ef/DDQ; FATA Secretariat

Estate

) Sectlon bffcer (Bu get & Accounts) Admn, FATA Sec.etanat
. ‘Section Officer (Bu get & Accounts) FATA Secretariat
2. -Section. Officer (Au sti) FATA Secretariat

"‘Budget & Account Tf)fflcer Directorate of irr & Hydel Bower

. Budget & Accounts Officer, Director of Minerals (FATX)

Budget & Accounts Offlcer Law & Order Department (FATA)
Executive Engmeer Irrigation & Hydel Power Division Mohmand Agency

. Agency Accounts Officer Mohmand Agency

PS to Secretary (Admn & Coord) Department, FATA Secretariat
Bili Clerk (Admn Department) -

- Officials concerned.

r

/‘

(IHSANULLAH KHAN)
Section Officer (Estab)




iﬁlc;: S0 F)&M L&A D/3-18/2019:
FATA with Khyber Pakhtunkbwa,

following 117 employees appainted

. _GOVT, OF KHYBER PAKITUNKITWA
ESTABLISHMENT & ADMN: DEPARTMENT

In pursuznee ol integration und merger of crs!sjvlmé . ‘
the' Competent Authority is pleased 1o declare the K
by crstwhile FATA Sceretariut s *Surplus™ ond place

{REGULATION WING) _
Doted Peshawar, the 2% June, 2019~

e
Ay iy

them in thcl Surplus Pool of Estbtishment and Administration Depurtment for ibweir further

adjustment/placement w.e.f, 01,07.2019:-
| .. '
Sr.No, , Nume of employee Desipnation NP (Personul)

b [Ashiqliessein T T 7T T T Remam 0 T TR
2. | tanifue Rehman o Assisumt : 16
3. | Shouke Khn “Asslsiant 16

4. | 7uhid Khan Assistant . 16 o
5. | QuiscrKhan | Assistam . 1.

" 6. | Shohld All Sha | Computer Operutor T

7. |ForoogKhan T T T Computer Operator 6

R | Touscefigbal =~ ~ T Computer Operator e T T

9, | waseem I computer Gperutor i
14, Ahalflussain . ’ - CompﬁlcrOpcrmur . . 6

L [AmieAnT T T T Cump;ncrOpcmlo{m' 10
12. | RabNawax ~ | Compuier Operhior i6

13. | Kamran T | Computer Operao ' 6

14, | Hafiz Muhammad Amjod | Computer Operotor e
(5. | Fadeor-Rehman ~ | Computer Operator : i6

16._| Rajub Ali Khun ~_ | Headbrbonen | B
17.-{ Bukhtiar Kban _ | Subknginctr L
18, | Hakeemeud-Din ) Drollsman u

19, | Nascem Khan Storckeeper 7

20. | Inamullah | briver. s

21, | Hozreat Gul | Driver s

22. | Soid Ayaz | ) ”l)‘rivcr ‘5' )

23 !\bdulQudiE L -1 Driver _5 .

24. | Sharbut Khan } | Priver S
25. | Iyhal Shuh Driver S

26. | Muhammad Al | Priver 8




27, | Khen Mubammad

Driver s
Waheeduliuli Shah “Driver ST
.\Id!a!s}ﬂ ‘Sh_Qll o Driver _s' T T @ .
Mubashir Alam ™~ 7 7| Trver - s i
.Youml'!lussamﬂ_:]__‘Q_‘ T Briver s 7
.+ | hsanullah “ [Diiver 5
Taud Shaly Driver - s T
Qismat Wali o Daver T s T
Mnm 7 Driver s T AT
Shnlqalullah Drivcr h TS
_giﬂnalulluﬁ Tt ot Dnvcr ) s ‘:',,__
Wali Khan ST e ST
Muhammad Zahir Shah_ Trcer s
Nm/ r\khtm' Driver 4 -
1. | Mena Jan D L ) 4
"Zaki Wllah NiQusid " s
“Sabir Shah alb Qusid T
Muhammcdliussmn Nalb-Qasid ... R
/ uhuir &hah Nalb Qasid - . 2 .
! M\lhammnd Sharif Naib Qasid I I
. | Dost Al | Naib Qusid I
.| NishatKnan — " Wb Gasid ]
Wadan Shah - } | NabQasid I
nomulloh Nafb Qasid R
1. | Mngsood Jan Naib Qasid 2
/ecshnn . Naib Qosid 2 .
 Arshad Khan LNk Qasd V2
lkblaq Khon Naib Qasid I
"55. | Sardar Ali Shah Naib Qosid 2
. | Kilayawllah Naib Qasid L 2
~37."| Hidayatullah Naib Qusid S
.| Rbutid Khan Naib-Qasid :
| Shabir Khan Naib Qasid 2
. | Saced Gul Naib Qasid T S
Zahiduliah Naib Qasid 2
| Varhad Gl Notb Qasia - -
63. | 1tumect Khen ™~ Noib Qasid E i)
64, | Rashid Khan Naib Qosid_ P
65, | Dost Muhammad Naib Qusid R
66. | Sajidulluh NotbQosid | _ _. % ____
67, | Nikhar 1d Din Naib Qasid E
G8. | AltaFur Rehman Chowkidar r
69, | Muhammad Amir Chowkldar 2
- 76“ Yisor Aot Chowkidar . 2 o
T IY . Zamrud Khan Chowkidar R R
72, {Kimyp G T T Chawkider T - 2
T3 [Adetah T T T T T T T T Chowkidar R T )

O
¢
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3. Zﬂi’!!!jlﬂll s U TEmEET o e , _\ @ ‘
Sufinltah . * '_ - - -(-?Tl-n-wi“ldn‘t“ - . . R 5 T

. | Inayatultuh _'_ - Chowkidnr 3 _'_""

7. Mubomwad Abid | Qhowkidar .~ | :

. Daud }\h.m N e A r

) Muhummad Suleem T 7 “"AC cieanc/NiGusid : 1 -
Inmlcl!nq T o —_— .- y -
T Ml e R
Nehad “adswh.;ﬂ! o [. al : ——]e g SSSUI——
Nig:l. Ali T T ek T 2 B
Multammad Arshad 7 "I Cook - T T 2 _- _

5, | Roohuliah T T hdim Mosgue | 2 ]

] TaT]En T T Regulotion Beldar | 2 _
Muhsmmag Anhnd Sivecper - T o 3_________
iRomish - {Sweeper - - 2
Karan ) {Swesper I

-.' -Maj_l;! Anwar " chcpcr - " . _2 S e
Shumait - | Sweeper :-: L 2

Ci} Ruhid Maseeh - Sweeper i 2 -
Naocem Munir | Sweeper ) L 2

| Pardecp Singh Swecper . 2

.1l Mukesh - Sweeper 2
"Muhammad Naveed Sweeper I B

. | Daia Ram _ _ _| Swecper e 2.
"Muhammad Nisar Swecper L
| Said Anwar Nalb Qusid VT
0. 1lascch Zeb © {NebQasid | L
labia = Nalb Qasid L

2. Wakeel Khan NoibQasld | —
| Muhammad Amjad Ayaz Naib Qasid N -
| Samiutiah NaibQustd v
5| ) lubib-ur-Rehman Naib Qasid _ v

106 Mubummad Shomb . N"“’?ﬁ‘,"f’_ ) . '

{ Bawar Khan NatbQusid V'

| Misbahullah Naib Qusid L S

| Muhammad Taoveer Naib Qasld L |

{ Waqgas Khurshid ) Naib-Qasid - L

| Muhammad Zahir Shoh NoibQosld | ! )

{Javed Khan M— __, .m;ﬁa_i’h-(_)asld Y [, l

X ‘NoorNabla Bcra_ U R, _‘_ C e mem

', Amjad Khan o Mali ez e — ! —

5| Jawad®han =~ T T Mali ' b
! ln‘in"lm-h.nq . ‘“:_'i” | Chowkidor Sy
{Sirj-ud-din "7 7777 7| Chowkidar I S
} 2. L In ordér to cndurc proper and cxpeditious adjustment/absorption-of the ¢ '\P(;]\;
mcnuomd surpiub smlT Dcputy Sceretary (Fs!nbhshmcnl) l.stnhhshmcm l)cpurtmcn s
ATT STEW Scanned by CamScanner
J

P o




min dectared ps foenl person It properly moegitor the whole process ol’ nd_;uslmml/ @
Hacement wl the suEplus poal stall) -

Conseipent upon adewve all b above surplus swll alongwith their original

revard nlseeviee ure divveted o weport 1o the Depaty Seeretury (Nstablishment) Estublishment
Depurtnent for further neeessury nction,

CHIRYK SECRETARY
. GOV, OF KHYBER PAKHTUNKIIWA
Endst.No, & Date Eyen ‘

Copy -

S Additional Chiel Seerctary, P& Department.

<. ARklitionul Chiel Secretury, Merged Arens Sceretariit,
3, Senior Member Boord of Revenue, ' sy
4,. Principnl Secretary 10 Governor, Khiyber Pakhtunkhwa,

. Deincipal Seerelary 1o Chiel Minisler, Khyber PakMunkhwa. - .
. AN Adminisirntive Seerctaries, Khyber Pakbtunkhwa. B e
T, ‘The Accountamt General, Khyber Pakhtunkhwa, : B
K. Seeretury (A1&C) Merged Areos Seerctariat, _
o, Additional Seerctary (A1&C) Merged Areas Seerelarial wxlh the request to hand
over the relevant record of the nbove stalt to the Estublishment Department for
further necessary action and wking up the case with the Finunce Department with
repard ta Nnciad implications of the stnil w.e.d. 01.607.2019.
L1 Al Divisional Cammissioners in Khyber Pakhtunkhwa,
L1, AlF Deputy Commissioners in Khyber Pakhtunkhwa, i
12, Director General Informntion, Khyber Pakhlunkhwa,
/l 3. PS to Chicel Scerctary, Khyber Pakhlunkhwa,
14, Deputy - Seeretury (Vstablishment), Pstablishment Depactiment for necessary
; uclion,
15. Scetion OfTicer (12-1), istablishment Department.
16. Section OMicer (1:-111) stablishmem Department lor nceessary action.
17. Section Officer (14-1V) Bstablishment Department.
!8 IS to Sceretury Fstablishment Depariment. o
!‘) I’S to Specinl Seeretary (Regulation), Establishment Departineat,
"0 P8 to Specinl Secretary (listablishmient), Listablishment Dep;

i s-;:(

_.."\._.l-

ATTESTED © )‘?5745 /7 4'7
SECTION (0&M)

Scanned bi/ CamScanner
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AN ;yd GOVERNMENT OF KHYBER PAKHTUNKHWA
P ESTABLISHMENT & ADMINISTRATION
Ao 41 DEPARTMENT .
Ly g
Frcasre (ESTABLISHMENT wine) _
e No. SOE-IIT (E&AD )1-3/2019/Erstwhile FATA
Dated Peshawar the July 19, 2019
To

The Deputy Comm
Peshawar.

issioner,

RPLUS STAFF OF ERSTWHILE FATA
\. :

y e La Lhe
gories fron Bps

Subject: - ADIUSTMENT OF su
SECRETARIAT,.

Dear Sir,

and 1o state that .11‘/-

subject noted above
-01 to BPS-16 of Erst

Fam directo 1
employees of different cate
are decla

. Jiame " .. | Designation with 55

L1 Nishat g " .} Naib Qa¥ic (655 02) 7
2. ¢ Inamuiiah ” | Naib Qasid (BPS-02)

3. T Zeeshan . Naib Qasid (BPS-07)

e Aishiad i T - 1.0aib Qasid (BPS-03)
- ._ﬂg_‘/_h(ifaya‘tuflal'} B _L!\_f_ilP Qasid (BPS:Q%}__"___ I
@;6_“ Dol Kot iy e 8. .Naib Qasid (8PS i

. [ Rashid Khenr

-...{-Naib Qasid (8PS 63)

8.1 Muhammad Amic” [ Chowkidar(BPS (7) -

9 Do Kl ~ 7 """"_f’_)\_(;’_i_.‘tl‘:i&?i:?‘(!_iﬁ?ﬁir"'““
10, Ramish | Sweeper (BPs-02) S
O (8P5-02)

120 Majid Anwar _ I Sweeper (8PS-02)
—— A3 [ Shumail o ';"S»R}é*e}')"é?-(s‘ﬁé?b'é')'"""""“h'~
14 Ruhid Masgh | Sweeper (8555 ]
15. | Naeem Munir Sweeper (BPS-OZ)
16" Pardoep Singy [ oeect®” (875-02)
’ 17, “I’ Mukesh :_:____ﬂ_" Sweeper (BPS-02)
18. ! Muhammag Naveed Sweeper (BPS-02)

19, !'DaiaRam — “f | Sweeper (BPS-02)

20 Hasedb zeb Naib Qasid (BP5-07]
21| Abid e ’ ","N'Ei'b'QEéiE*(éTi'sfﬁ"l‘)""*ﬁ“' '

22, Wakeei Khan ~— T Naib Qasid (BFS-01 )

23. | Habib-ur-Refiman ™~ NEFQ‘SEJ‘(B’ESETEM
. 24, | Bawar Khan I s Qasid (BPS-07)
£3...| Muhammad zahir Shan | Naib Qasid (Bps 1)~

Noor Nabsi.,

»
——

28, |JawadKnan

_,__{\_@?_d Khan

e Mali (BPS0T)
. Mali (8PS0

—————

Y G T i —
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BE.FORE‘THEW,:ON ‘BLE SERVI§_§ TRIBUNAL KPK PESHAWAR
y o
Setvice Appeal No. /2020
. <![\ oy Pater
Serviee oy, :'l::::::tw‘
e Haseeb Zeb $/6 Aurangzeb, Py ”/-&i?
) Naib QOS!d Vautey 4 /- Zo
” Khyber Pakhtunkhwa Ombudsperson Secretariat, HT
Room No.212, Benevolent Fund Building, _
Peshawar Cantt....ccre e APPEHGNE

VERSUS

1. The Govt of KPK
Through Chief Secretary,
Civil Sécreforiot Peshawar.

2. The Govt of KPK
Through Secretary Esfobl:shmem
Establishment & Administration Department,
Civil Secretariat, Peshawar.’

3. The Govtof KPK "
Through Secretary Finance,
Finance Department, Civil Secretariat, Peshawar

4.  Government of KPK
Through Additional Chief Secretary Merged Areas,
Office ot Warsak Road, Peshawar............... Respondents

)Xi&cﬁf‘r"j"?“y Service appeal u/s 4 of the Services Tribunal Act,

S+ No.SO{O&M/E&AD/3-18/2019 dated 25.06.2019
vide which the 117 employees including the
appellant appointed by erstwhile FATA Secretariat

~ as “Surplus” and placed them in the Surplus Pool
.- of Establishment & Administration Department for
their further adjustment/ placement w.elf.

R fls 7,5‘;.{ - 1974 against the Impugned Notification

!
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01.07.2019, Office Order No.00209/EA dated
23.08.2019 and Office Order No.SOG(SWD)1:
60/519?(/2619/1946-55 dated 27.08.2019 vide
. which the appellant has been adjusted iIn
‘Ombudsperson Secretariat from the Surplus Pool.

Prayer in Appeal:

On acceptance of this appeal, the impugned Notification
dated 25.06.2019, office orders dated 23.08.2019 and
27.08.2019 may please be set aside and consequently the

respondents be directed o adjust the appellant in Civil

Secretariat of Establishment & Administration Department or
Finance Department.

RespecHfully Sheweth:

The appellant humbly submits as under:

That the appellant was the employee of erstwhile FATA
Secretariat and he was serving as Naib Qasid in
Administration Department of erstwhile FATA Secretariat.

That aofter merger of FATA into Province of Khyber
Pakhtunkhwa, the respondent No.1 vide Nofification
SO(O&M/E&AD/3-18/2019 dated 25.06.2019 declared 117
employees including appellant as “Surplus” and placed them
in the Surplqs Pool of E&AD for their further adjustment/

placement w.ef. 01.07.2019. (Copy of Noftification dated
25.06.201 9 Is Annexure “A").

That the respondent No.l vide Notification No.SO(E-
1)/E&AD/9-126/2019 dated 24.01.2019 directed the Finance
Departiment Office working under the erstwhile FATA
Secretariaf, henceforth report to Secretary Finance

Department KPK. (Copy of Notification dated 24.01.2019 s
Annexure “B").

KN
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That the appeliant should have been adjusted in Finance
Department -KPK but was adjusted in  Ombudsperson

: Secge’foridt from the Surplus Pool vide otfice order doted

23.08.2019 and 27.08.2019. (Copiles of office orders dated
23.08.2019 and 27.08.2019 are Annexure “C" & “D")."

That it is pertinent fo mention here that, he employees of
erstwhile FATA Secretariat including appellant impugned the
nofification dated 25.06.2019 ibid ‘through writ petition
No0.3704-P of 2019 in the Honourable Peshawar High Court,
Peshawar and the Hon'ble Court dismissed the said petition
vide order/ judgment doted 05.12.2019. (Coples of writ

petition and order/ judgment dated 05.12.2019 are Annexure
lIE" & HF").

That thereafter, the emplbyees of erstwhile FATA Secretariat
including the appellont filed CPLA No.881/2020 in the august
Supreme Court of Pakistan against the order/ judgment
dated 05.12.2019 passed by the Hon'ble Peshawar High
Court, Peshawar and the Honourable Apex Court while
deciding the CPLA vide order/ judgment dated 04.08.2020
held that the correct forum to adjudicate upon is the Service
Tribunal and the petitioner should have approach the

competent forum. (Copy of order/ judgment dated
04.08.2020 is Annexure “G").

That the appellant being aggrieved frorﬁ_the notifications

and orders, files the instant appedl, inter alia, on the
following ampngst other grounds;

GROUNDS:

That the impugned Notification dated 25.06.2019, office
orders dated 23.08.2019 and 27.08.2019, are illegal, against
facts and law on the subject as well as Surplus Policy.

7
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That the smpugned nofifications and ordms are the sheer
violatiori of lgfw B the subjec’r and ’rhe Comtstuhon as well.

That the impugned notificafions and orders are illegal,
unlawful, void and ineffective upon the rights of the
appeilant.

That the ‘impugned nofifications and orders are against the
principles of natural justice and fundarmental rights as
guaranteed under the Constitution of Islcmlc Repubhc of
Pakistan, 1973.

That in fact, the appellant’s case is not of abolition of posts,
or service or setup to begin with and the concerned,
departments and attached department together with the
posts continue to exist and have not been abolished.

That neither conscious application of mind has been

undertaken nor speaking nor reasoned order has been

passed and Surplus Pool Policy, 2001 has been senselessly
applied to the appeliant.

That the impugned nofifications and orders have been
issued/ passed in flagrant violation of the Io_‘v'\'/ and the Surplus
Pool Policy itself and deserves to be set aside.

That the mechanism provided for adjustment and fixation of
seniority of the surplus employees in the Surplus Pool Policy,

2001 will deprive the appellant of his seniority and other

benefits-will render him junior to those who have been
appointed much later in time than the appellant.

That as 'rher$ is no service structure and service rules and
promotion for the embloyeés of Ombudsperson Secretariat
the adjustment of appellant in the said Secretariat will
damage the service career and rights of the appellant by




means of discriminoi‘ion and misapplication of Surplus Pool
Policy, 2001.

J. That blatant discrimination has been committed in the
© . adjustment of the oppellonf as compared to other similarly

placed employees of erstwhile FATA Secreiariat have been
i adjusted in different departments of KP Civit Secretariat.

K. That the oppeliant seeks leave to ogitcie more gr?ounds at

the time of arguments in the instant appedi..

| I

{ it is, therefore, most . humbly prayed that on

| acceptance of the instant service appeal, the impugned
Notification dated 25.06.2019, office orders dated 23.08.2019

and 27.08.2019 may please be set oside;@ﬁd éonsequen’rly
the respondents be directed to adjust ’rﬁ‘é appellant in Civil
Secretariat of Establishment & Administration Department or
Finance Department.

Any other remedy which degms fit by this- Honourable
Tribunal may also be granted inffayour of the: appellant,

Through /
Syed Yahya Zahid Gi!dni
Ateeq-ur-Rehman = 7
&2
- syed Murtazofahid Gilani
Date: W /0972020 + ~ Advocates High Court

'1
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BEFORE THE SERVICES.TRIBUNAL, KPK, PESHAWAR =

4

B Service Appeal No, - /2020

MbRarmeere Haseeb Zeb...... ............... e Appeliant
' VERSUS

o ' Lo
Gciw}f of KPK and others. ..o oeeeeeiveereeeeeereeescereereeneno..RESpONdents

1 :

I o AEFIDAVIT

l,' Muhammad Haseeb Zeb s/o Aurangzeb, Nuib Qasid, Khyber
_Pcﬂikhfunkhwo Ombudsperson Secretariat, Room No.21'2,!Benevoien1
S Fund Building, Peshawar Cantt, do hereby solemnly affirm ond
| declare on oath that the confents oflthe‘ accompanying Service
A;Speal are frue and correct to the best of my knowledge and beliet

and nothing'has been concealed from this Hon'ble Tribunal.

ATTESTED




BEFORE THE SERVICES TRIBUNAL, KPK, PESHAWAR . @

Service Appeal No, /2020

‘ "i"."' —s s Haseeb Zeb......ooveiie v, Applicant/ Appeliant
j VERSUS | _

Govtof KPKand others................oocievcene....RESpPONdents

. Apblicoﬂon for suspension of the operation of

i .

| impugned Notification dated 25.06.2019, office

| . . i l
orders dated 23.08.2019 and 27.08.2019, till the final

| decision of the instant service appeal.
!

Re{sgecﬁuﬂx Sheweth: | |
1. That the ﬁﬂed:serv_ice appeal is filed before this Hon'ble

Tribunal, in which no date of hearing has yet been fixed.

2. That the applicant/ appellant has got a good primd facie

case in his favour, and is sanguine about its success.

3. That the balance of convenience also lies in favour of the

applicant/ appellant for the grant of interim relief.

4. That if Nofification dated 25.06.2019, office orders dated
23.08.2019 and 27.08.2019, are not suspended, the

applicant/ appellant would suffer irreporobile loss.




5 - That the facts and grounds of the accompanying service
- appeal may kindly be read as an integral part .of this
application.

It is, therefore, respectfully prayed that on acceptance
of this application, the -operation of Notification dated
; 25.06.2019, office orders dated 23.08.2019 and 27.08.2019,

may kindly be suspended, fill the fi ing I dec iorf of the instant
service appeal.

pe!lont

i | e
' Ateeq -ur- Rehman
Do’re M /0972020 - Advocate High Court

AFFIDAVIT
It is stated on ocfh fhot the com‘ents of Appllcotion are true

and correct to ?he best of my knowledge and Belief and nothing has
been concealed from this Hon’ble Tnbun@il’?*}

'{" bgy
L% AN
& Fo l,ur: .\ i
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'BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR -

Service Appeal No. 1227/2020

. gate of Institution ...
ate of Decision

21.09.2020 .
14..01.2022 L

5:,
IS
|

Ha‘ if. Ur Rehman, Assistant (BPS-16), Directorate of Prosecutxon Khyber

_Pa khtunkhwa e

§Appeilant)

o . vERSUS

. -

~Go|vemment of Khyber Pakhtunkhwa through its Chief Secretary at Civil.
' Secrétarzat Peshawar and others. ..

(Respondents)
! S :
: Syed Yahya Zah:d Gillani, Taemur Harder Khan &
Ali Gehar Durranl -
Advocates . o For Appellants

»

. Muhammad Adeel Butt, - - o - ;
Addutronal Advocate General For, respondent_s .

L4

CHAIRMAN ’ oy
'MEMBER (EXECUTIVE)

| AH:MAD SULTAN TAREEN ...
' ATIQ-UR-REHMAN WAZIR

.
TIQ-UR-REHMAN WAZIR MEMBER (E):- Thas smgle judgment

shall dlspose of the mstant service appeal as well as the fo!lowung connected

service appeals as common question of law and facts are involved therein:- -

Y 1228/2020 titled Zubair Shah
. 2, 1229/2020 titled Farooq Khan |
3. 1230/2020 titled Muﬁammad Amijid Ayaz

4. 1231/2020 titled Qaiser Khan

5. 1232/2020 titied Ashiq Hussain

6. 1233/2020 titled Shoukat Khan -

7. 1244/2020 titled Haseeb Zeb -

et "

Rofwot .

L .. TR,

- w',-‘ -
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8. 1245/2020 titled Mubiarimad Zahir Shal -

9. 11125/2020 titled Zahid Khan

10.11126/2020 titled Touseef Igbal

02. Bfief facts of the case are that the appellant was initially appointed as
Assistant (BPS-11) on 4ontract basis in Ex-FATA Secretariat vide order dated 01-
112-2004. His services were reguIarlzed by the order of Peshawar High Court vude

eabmet dec:slon dated 29-08-2008. Regulanzat:on of the appellant was delayed

|by the respondents fdr quite longer and in the meanwhile, in the wake of merger

' ioflI Ex-FATA with the Prevince, the appellant alongwith others were declared

|
|SL:1I’p[US vide order dated 25- 06-2019 Feeling aggrseved the aopeliant alongwith

others filed wnt petition No 3704-P/2019 in Peshawar Hngh Court, but in the

meanwhife the appellant alongwith others were adjusted in various directorates,

\/J N - hence the High Courtlvﬁd,e‘ judgment dated 05-12-2019 declarad the plletition as

dated 04-08-2020 in CP No. 881/2020. Prayers of the appeilants are that the

| iimpugned order dated 25-06-2019 may be set aside and the appe!lants may be

fretained/adjusted against the secretariat cadre borne at the strength of

Estabiushment & Administration Department of C|V|I Secretanat Sam:larly

seniority/promotion may also be given to the appellants since the inception of
their employment in the government department with back benefits as per

"judgment titled Tikka Khan & others Vs Syed Muzafar Hussain Shah & others

'-(2018.SCMR 332) as well as in the light of judgment of targer bench of high court

in Writ Petition No. 696/2010 dated 07-11-2013,

-03. Learned counsel-for the appellants has contended that-the appeilahts has
~ not been treated in accordance with law, hence tlpeir rights secured un&er the

Constitution has badly been violated; that the impugned order has not been'-'

N e

infructuous, which was cha!len_ged by the appellants in the supreme court of

Pakistan and Ehe supreme court remanded their case to thié Tribunél vide order

; Judgment dated 07-11 2013 with effect from 01-07-2008 in comphance with !




passed in accordance with law, therefore is not tenable and ligizle to be set aside;

that the appellants were appointed in Ex-FATA Secretariat on contract basis vide

order dated 01-12-2004 and in compliance with Federal Government decision

dated 29-08-2008 and in pursuance of judgment of Peshawar High Court dated

appeliants were placed .at the strength of Administration Departme-nt of Ex-FATA
Secretariat; that the appellants were discriminated to the effect that they were
placed i/n surplus pool \;ide order dated 25-06-20189, wﬁereae_ services of similarly
i placed employees of all the departments were transferred to their respective
departments in Provincial Government that placing the appeils nts in surplus pool
was not only llegat but contrary to the surplus pool policy, as the appetlants

never opted e placed in surplus pool as per section-5 (a) of the Surp!us Pool

of 2001 as amended in 2006 as weli as the unwnlzngness of the appellants

|s' also clear from the respondents letter dated 22-03 2019; that by doing so, the

mature servuce of aimost fifteen years may spoil and go in waste that the itlegal

and untoward act of the respondents is also evident from the notification dated
08-01-2019, where the erstwhile FATA Secretariat departmengs' and directorates
have been shifted a’nld placed under the administrative eontro! of Khyber

/

| Pakhtunkhwa Government Departments, whereas the appellants. were declared

surplus; that billion of rupees have been granted by the Federa! Government for
! ‘ .

‘merged/erstwhile FATA Secretariat departments but unfortunataly despite ‘having
same cadre of posts at civil secretariat, the respondents have carried out the

unjustifiable, illegal and untawful impugned order dated 25-0&- 2019 which is not

o oniy the violation of the Apex Court judgment, but the same wrll also vuolate the

fundamental rights of the appellants being enshr:ned in the Constitution of
Pakistan, will seriously affect the promotion/seniority of the appeﬁants; ‘that
discriminatory approach of the respondents is evident from the notification dated
22-03-2‘019, whereby- other employees of Ex-FATA were nat placed in 'surplfus

pool but Ex-FATA Planning Ceil of- P&D was placed and merged into Provincial

07-11-2013, their services were regularized with effect from 01-07-2008 and the




P&D Department; that deolaring the apoeflants surplus and subsequently their
adjustment in various"depalrtments/directorates are iliegal, which however were

required to be placed at"*- the strength of. Establishmen_jt & Administrat&on
department; that as per judgment of the High Court, sen\ioriw/"prom'otions of the
appeilants are fequired to ‘be dealt -with in accordance with ii';e judgment titled
Tikka Khan Vs Syed Muzafar (2018 SCMR 332), but the resgandents deliberately
and with malafide decia!red them surplus, which is detrimental to the interests of
the appellants in terms of rnor{itory loss as well as seniorify/promotion, hence

interference of this \tribumal would be warranted in case of the appellants,

04, Learned AddlthLa! Advocate General for the respondents has contended
Ithat the appellants has been treated at par with the law in vogue i.e. under

'A) of the Civil Servant Act, 1973 and the surplus poo! polucy of the

\Vv

provincial government framed thereunder; that proviso under Para-6 of the

surpius pool policy states that in case the officer/officials declines to be
lad]usted/absorbec.i in the above manner in accordance wsth the pruortty fixed as
.per htS seniority in the integrated list, he shall ioose tﬂe facality/nght of
adjustment/absorptlon and would be required to opt for pre- mature ret:rement |
from government service provided that if he does notv fuiﬂll the - requls;te

;1

qual:fymg service for pre-mature retsrement he may be compulsory retlred from

| service by the competent authority, however in the mstan; case, n<!> affidavit is

forthcoming to the effect that the appellant refused to be a'bsorbled/adjust'ed

:under the surplus pool policy of the govemment that the appe!lants were

vrnmustersal staff of ex-FATA Secretarlat therefore they were treated under
- section-11(a) of the Civil Servant Act, 1973; that so far as the issue of incI1usion of
posts in BPS-17 and above of erstwhile agency planning cells,‘ P&D Department
merged areas secretariat is concerned, they were planning cadre employees,
hence they were adjusted in the relevant cadre of the provinciai government; that

after merger - of erstwhi!e FATA with the Province, the Finante Department vide
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order dated 21-11-2019 and 11-06-2020 created posts in the administrative
departments in pursuance of request of establishment department, which were
not meant for biue eyed persons as is alleged in the appeaf that the appeilants

has been treated in accordance with law, hence their appe,ns being devoid of

merit may be dismissed.

05. We have heard learned counsel for the parties and-have perused the

record.

06. Before embarking upon the issue in hand, it would be appropriate to
explain the background of the case. Record reveals that in 2003, the federal
government created 157 regular posts for the erstwhile FATA secretariat, against

which 117 employees ir}cluding the appellants were appointed on contract basis in

r fulfilling all the codal formalities. Contract of such employees was
\_/M‘(\’ renewed from-time to time by issuing office orders and to this effect; the final
- extension was accorded for a further period of one year with effect from 03-12-

2009 In the meanwhile, the federai government decided and :ssued mstructsons

dated 29 08-2008 that all those employees workmg on contract against the posts
from BPS-1 to 15 shali be regularized and decusnon of cabinet would be appl:cable
to| contract employees working in ex-FATA Secretarlat through SAFRON Division
fo!r regulanzatlon of contract appomtments in respect of rontract employees -
working in FATA. In pursuance of the directives, the ap,;ellants s’ubmltted

applicatsons for reguiar:zatlon of their appomtments as per cabinet decssmn but

such employees were not regularized under the pleas that vide notifi cation dated

.21 10-2008 and in terms of the centrally administered tr;bal areas (employees
~ status order 1972 President Oder No. 13 of 1972), the employees workmg in
‘FATA, shall, from the appointed day, be the employees of the provrncuai
government on deputation to the Federal Government without deputation

allowance, hence they are not entitled to be regularized under the policy decision

dated 29-08-2008.
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07. In 2009, the provinciai government promulgated reguiarization of service
Act, 2009 and in pursuance, the appeliants approached the additional chief
secretary ex-lfATA for regularization of their services a‘ccordi'ﬁjgfy, but no action
was taken on their reque‘sts, hence the appellants filed writ petition Nd 969/2010
for regularization of their services, which was allowed vide judgrment dated 30-11-
2011 and services of the appellants were regularized under thie regularization Act,
2009, against which the respondents filed civil appeal No 29-P/2013 and the
Supreme Court remanded thé casé to the High Court Peshawar with direction to

re-ekamine the case and the Writ Petition No 969/2010 shat.! be deemed to be

pending. A three member bench of the Peshawar High Court decided the issue

vide judgment dated 07-11-2013 in WP No 969/2010 and services of the

were regularized and the respondents were given three months time to

repare service structufe SO as to regulate thelr permanent employment in ex-

FATA Secretariat vis-a-vis their emoluments, promotions, retirement benefits and

'inter-se—senié.rity with further directions to create a. task force to achieve the

objectivesv highlighted above. The respondents howe\}er, ‘delayed their

‘réspondents submitted order dated 13-06- 2014 whereby services of the

-: appellants were regularized vide order dated 13-06-2014 with effect from 01 07-,

!
!
1

| 12008 as well as a task force committee had been constitu_ted by Ex-FATA’

such-employees and sought time for preparation of service rules. The a:ppeilants
-again filed CM No. 182-P/2016 with IR in COC No /178'-P/2014 in WP No
969/2010, where the learned Additional Advocate General alongwitvh d:epartmental

representative produced letter dated 28-10-2016, whereby service rules for the

Isecretariat cadre employees of Ex-FATA Secretariat had been shown to be

formulated and had been sent to secr_efary SAFRAN for appro'val, hence vide

judgment dated 08-09-2016, Secretary SAFRAN was directed to finalize the

matter within one month, but the respondests ¢St ing_the needful,

regularization, hence they filed COC No. 178-P/2014 .and in compliance, the

Secretariat vide order dated 14-10-2014 for preparation of service structure of
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" declared all the 117 employees including the appellants as surplus vide order

dated 25-06-2019, ejgainst ‘which the -éb‘béﬂ‘éntﬁ filed Writ Petition No. 3704-
P/2019 for declaring the impugned order as set.aside and retaining the apbellants
in the Civil Secretariat of establishment and administration department havmg the

similar cadre of post of the rest of the civil secretariat employees.

08. During the course of hearing, the respondents produced copies of

notifications dated 19-07-2019 and 22-07-2019 that such employees had been

- adjusted/absorbed in various departmenfs. The High Court vide judgment dated

05-12-2019 observed that after their absorption , now they are regular employees

of the provincial government and would be treated as such for all intent and

i cludin'g their seniority and so far as their other grievance regarding

eir retention in civil secretariat is concerned, being civil servants, it would

- involve deeper appreciation of the vires of the policy, which have not been

_impugned in the writ |petition and in case the appellants stalt feel aggrieved

regardmg any matter that could not be legally w;thm the framework of the said

- pol:cy, they would be legally bound by the terms and conditions of service and in

view of bar contained i Article 212 of the Constitution, this court could net

|embark upon to entertain the same. Needless to mentnon and we expect that

keepzng in view the ratio as contained in the Judgment titled Trkka Khan and
I

others Vs Syed Muzafar Hussain Shah and others (2018 SCMR 3'32),., the seniority

iwould be determined accordingly, hence the petition was declared as infructuous

apd was dismissed as such. Against the judgment of High Coert, tine appellants
filed CPLA No 881/2020 in the Supreme Court of Pakistan, which ,w_as di%.bosed of
vide judgment dated 04-08-2020 on. the terms that sthe petitioners éhould
approach the service tribﬁnal, as the issue being terms and cohditfiqn ef their

service, does fall within the jurisdiction of service tribunal, hence the appellant

filed the instant service appeal.
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99. Main concern of thé a'ppeifants in the instant service f‘appeai'is that in the -
first place, declaring them surplus is illegal, 35 they were serving against regular
posts in administration department Ex-FATA, hence their services were required
to be transferred to Establishment & Administration Departmerrt 6f the provincial

government like other departments of Ex-FATA were merged in their respective

~ department. Their second stance is that by declaring them surplus and their

subsequent adjustment» in directorates affected them in monitory terms as well as

their senio’rity/promorion also affected being placed at the bottom of the seniority

line,

10. In view of the foregoing explana'tion, in the first place, it would be

appropriate-0 count the discriminatory behaviors of the respondents with the

ellants, due to which the appellants spent almost twelve: vears in protracted
litigation right from 20'08 tilt date. The appellants were appointed on contract

basis after fulfilling all the codal formalities by FATA Secretar_riaf, administration

~ wing but their services rwere not regularized, whereas similarly appointed persons

by the same office W|th the same terms and conditions vide appomtments orders

:dated 08-10-2004, were regularized vide order dated 04-04-2009. Similarly a
batch of another 23 persons appointed on contract were regularized 'viqe.order
dated 04-09-2009 and still a patch of another 28 persons were regularized vide
forder dated 17-03-2009; hence the appellants \rvere discriminated in regularization
|

of their services without any valid reason. In‘order to regularize their services, the °

iappeilants repeate_diy requested the respondents to consider them at par with -

mplementatnon of the dec:suon dated 29-08-2008 of the federat gov‘ernment"
where by all those employees working in FATA on. contracta ‘were ordéred‘ to be-
regularized, but their requests were declined under the plea that by vurtue of

pressdent:ai order as d:scussed above, they are empfoyees of provincial

government and only on deputation to FATA but without deputation allowance,

tl'ose who were regularized .and finally they submitted appiucatlons for
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hence they cannot be regulanzed the fact however remains that th‘ey were not

employee of provmaat government and were appointed oy administration
;department of Ex-FATA Secreta'riat, but due to malafide of the respondents, they
'were repeatedly refused regularization, which however was not warranted. In the
meanwhile, the prov;incial government promulgated Regularization Act, 2009, by
Avirtue of which all tlhe contract employees were reqularized, 'bot the appellant
were again refused regularization, but with no plausible reason, hence they were
again discriminated and compelling them to file Writ Petition in Peshawar High
Court whach was allowed vide judgment dated 30-11-2011 without any debate,
as the reSpondents had already declared them as provincial employees and there
was no reason whatsoever to refuse' such regularization, but t‘he respondent

instead of their regularization, filed CPLA in the Supreme Court of Pakistan

decision, which again was an act of discrimination and malafide,
where the respondent§ had taken a plea that the High Court had allowed
regularization under the regulari'zation Act, 2009 but did lnot discuss their
regularization under the policy of Federal Government laid down in the office
. memoran‘dum issued oy the cabinet secretary on 29-08-2008 directing the
. regularization of servncLs of contractual employees worklng n FATA, hence the
| Supreme Cout’c remanded thelr case to High Court to examine tnss aspect as well,
A three member bench of High Court heard the arguments, where the

respondents took a U turn and agreed to the point that the appellants had been

'dr!scnmmated and they will be regularized but sought time for creatlon of posts
' 1ancl to draw service structure for these and other empioyees to rre<_:;ulate their
permanent employment The three member bench of the High Courlt had taken a
serious view of the unessenteal techmcahtzes to block the way of the appellants,
who too are entitled to the same relief and advised the respondents. that the
petitioners are suffering and are in trouble. besides mental agony, heince such

regularization was allowed on the basis of Federal Government decision dated 29-

08-2008 “and the appellants were declared as civil servants of the FATA
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Secretariat and not of the provincial government. In a masiner, the eppellants

were wrongly refused their right of regularization under the Federal Government

Policy, whieh was conceded by the respondents before threef member’s bench,

|but the appellants suffered for years for ‘a single wrong refusal of the

‘ i

irespondents, who put the matter on the back burner and on the greune of sheer
technicalities thwarted the process despite the repeated direction of the federal
government as well as of the judgment of the courts. .Fir\aily‘, Services of ‘_th‘e
appellants were very unwillingly regularized in 2014 with effect froqn 2008 and
that too after contempt of court proceedings. Judgment of the three member
bench is very clear and by virtue ‘of such judgment, the respondents were
required to regularize them in the first place and to own them as their own

employees borne or the strength of establishment and administration department

ecretariat, but step-motherly behavior of the respondents continued
unabated, as neither posts were created for them nor service rules were framed
for them as were committed by the respondents before ehe"}-liigh Court and such
commitments are part of the judgment dated 07-11-2013 of ﬁesﬁawar High
Court. In the wake of 25th Constitutional amendments and upon merger of FATA .
Secretariat into Provincial Secretariat, all the departments’ a:ongwnth staff were
merged into provincial departmenrs Placed on record is notuﬁeataon dated 08- 01-
2019, where P&D Dep rtment of FATA Secretariat was handed over to provinciat
P&D Department and law & order department merged into Home Department
vide noﬂﬁcatson dated 16-01-2019, Finance department merged into provincial

Finance department vide notrﬁcatlon dated 24-01-2019, educat:on department

vide order dated 24-01—2019 and similarly all other department like Zakat & Usher
iDlepartment, ‘Population Welfare Department, Industries, Technica! Education,
b.merals Road & Infrastructure, Agriculture, Forests, Irrigation, Sports FDMA and

others were merged into respective Provmma! Departments, but the appeiiants

'|being employees of the administration department of ex-FATA were not merged

into  Provincial Establishment & Administrati‘or} Department, rather tl'"zey were

be true Coo




. \‘ . : " o 11

1 C .
T o e e ST
- . 1 . . B . 4
N | . . . . L e e .
'\' Y . i .- S et ,v.',_f;».i.g‘f, VA . v
v ' | . S B . . IR .
A i - :

édeciar,ed surplus, which was disciimihatoni and based on maiaﬁ'de, as there was
no reason for declaring the 'éppelle';‘té'"ﬁa?gsurplus, as total strength of FATA
. |
Secretariat from BPS-1 to-21 weré 56983 of the civil administration agaiiﬂst which
employees of provincial government, defunct‘ FATA DC, émpioyees appointed by
| > . |FATA Secretariat line directorates and autonomous bodiee &te weire included,

amongst which the number of 117 employees including ~e appeilants were

| granted amount' of Rs."25505.00 million for smooth transition of ti‘:e employees
‘as well as departments to 'provinciai departments and to this effect a summery
was submitted by the provingial govei;nment to the Federal Government, which :
was accepted and vide notification dated 09-04-2019, provincial government was
asked to ensure payment of salaries and other obiigatery expenses, including
] terminal benefits as well of the employees against the regular sanctioned 56983

, ' M,\—ysof»mnistrative departments/attached directorates/i"ield formations of
vJ erstwhile _FATA; which shows that the appellants were aiso working against
i sanctioned posts and they were required to be' smootl'ily rﬁerged with the
establishment and ‘administration department of -provincial governriient, but to
their utter dismay, they' were declared as surplus inspite of the fact that they
were posted against salnctioned posts and declaring them suipius, was no more
’than malafide of the, respondents. Another disc:riminatoi.:ry“; behavior of the
iespondents can be seen, when a total of 235 posts were'i'i'i:reated vide order
dated 11-06-2020 in "administrative departments i.e. Fi'hance home, Local
- Government, Health, Anwronment Information, Agriculture Irrigation, Mineral
Jaind Educatlon Departments for ad]ustmeni: of the staff of the respective

| 'departments of ex-FATA but here aga:n the appeiiants were dsscriminated and no
post was created for them in Establ:shment & Admmistration Department and
!they were deciared surplus and later on were edjusted in va:fioi‘js directorates,
which was detrimental to.their rights in terms of monetary: benefits, as the
allowances admissible to them in their new places of adjustriient were .iess ti'ian

. I .
ithe one admissible in civil secretariat. Moreover, their seniority was also affected
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as they were placed at the bdttd_m of seniority and their't::f'omotions, as the

appellant appointed as Assistant is still working as Assistant in 2022, are the

factors, which cannot be ignOred and which shows that injustice has been done to

the Surplus Pool Pohqz-zool did not apply to the appellants since the same was
spec:f‘ ically made and meant for dealing wnth the trans:txon o' gistrict system and

resultant re-structuring of governmental offices under the devoluteon of powers

,from provincial to local governments as such, the appellant 5 rvxce in erstwhile

FATA Secretariat (now merged area secretariat) had no nexus whatsoever wath
the same, as neither any department was abolished nor any post, hence the
policy applied on them was totally iilegal. Morecver the concerned
tned counsel for the appellants had added to their miseries by g:or{test'mg their
cases in wrong forums and to this effect, the supreme court of Pakistan in their
case in civil petition No. 881/2020 had also noticed that thé petitioners being

pursuing their remedy before the wrong forum, had wasted _f;{uch of their time

and the service Tribunal shall justly and sympathetically cori}sider the question of

delay in accordance with law. To this effect we feel that the delay occurred due to |

wastage of time before wrong torums, but the appellants contihuously contested
their case without any break for getting justice. We feel that their case was
already spoiled by the respondents due to sheer technicalities and without
touching merit of the case. 't'he apex court is very clear on thepoint 6f limitation
that cases should be'considered on merit and mere tetfrinicalities including
limitation shall not debar the appellants from the rights accrued to them. In the

instant case, the appetliants has a strong case on merit, hence we are inclined to

condone the delay occurred due to the reason mentioned above.

11. We are of the. considered opmlon that the appellants has not been treated

m accordance w:th iaw as they were employees of adm:mstration department of

the ex-FATA and such stance was accepted by the respondents in their comment,

the appellants. Needless to mention that the respondents failed to‘appreciate that




 submitted'to the High Court and the High Court vide judgment dated 07-11-2013
declared them civil servants ahd émployéés'of'a‘dministrafioh debartmerjt of ex-
FATA Secretariat and' fegulé'rized the!r services against sanctioned posts, despite
‘.tAey were declared surplus. They were discriminated by not transferring their
- :services to the establishment and administration depa(tmenf of provincial
government on the analogy of other emp!oyees-transférred’ to their respective
departments in provincial government and in case of non-availabiiity' of post, |
Finance department was reduired to create posts in 'Establis’r%ment_ &
Administration Department on the analogy of creation of lpos‘t's m other
Administrative Departments as the Federal Government had granteé arﬁount of

Rs. 255 iion for a total strength of 56983 posts including the pasts of the

\/} 1\}\-/ appellants and Qeclaring them surplus was unlawful and based on malafide and
. .on this scoré alone the impugned order is liable to be set asfd.e. The correct
course would have been to create the same number of vacancies in tﬁeir
respective department i.e. Estabtishment’ & Administrative Depé&ment and to
post ihem in their own department and issues of théir senio-rity/promotion wés

required to be settled in accordance with the prevailing law and rule.

12, We have observed that grave injustice has been meted out to the
appellants in the sense that after'contesting for longer for their regularization ;nd
finally after getting fegu!arized, they were still deprived of the éervice -
structure/rules and creation of posts despite the repeated directioné of the three
member bench of Peshawar High Court in its judgment dated (7-11-2013 passed

~in Writ Petition No. 969/2010. The same directions has still not been implemented
and the matter was made ‘worsé when impugned 6rder of placing them in surplus
pool was passed, w,hicrlw directly affected their seniority and the fthre career of

- the appellants after putting ih 18 years‘of' service and ha.if of their service has

already been wasted in litigation. ;




' ;. 13.' In view of tl‘le foregomg discussmn the instant appeal alongwith

L | connected servuce appeals are accepted The impugned order dated 25-06~ 2019 is

set aside with direction to the respondents to adjust the appelfants in their

-respective .department i.e. Establishment & Administration Depa}tment Khyber

;Pakhtunkhwa against their respective posts and in case of non-availability of

posts, the same shall be created for the appellant's on the san.e manner, as were
\ |

1

icreated for other Admmlstratlve Departments vide Finance Department
'nonfcatnon dated 11-06-2020. Upon their adjustment -in their respective
department, they are held entitied to all consequential benefits. The issge of their ,:
seniority/promotion shall be. dealt with in accerdance with the trov‘isions

contained in Civil Servant Act, 1973 and Khyber Pa@htunkhwaﬁovemmenf

| Servants. (Appointment, Promotion & Transfer) Rules, 1989, particul‘arly’Section-

f 17(3) of Khyber Pakhtunkhwa Government Servants (Appointn'ient Promotion &
' Transfer) Rules, 1989. Needless to mention and is expected that in view of the
ratlo as contained in the judgment titled Tikka Khan and others Vs Syed Muzafar

Hussam Shah and others (2018 SCMR 332), the seniority would be determmed

‘ accordingly. Parties are left to bear their own costs. File be cbnsigned to record
. : [N

room,
ANNOUNCED
14.01.2022
(AHMA AN TAREEN)' (ATIQ-UR-REHMAN WAZIR)
CHAIRMAN | - MEMBER (E)
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Learned ‘counsel for the &ppelldht present. Mr. Muhammad Adeel
Butt, Additional Advocate Genéral for respondents present. Arguments

heard and record perused.

Vide our detaited judgment of today, separately placed on file, the

instant 1appeal alongwith connected service appeals are accepted. The

vimpugned order dated 25-06-2019 is set aside with direction to Ehe

respondenfs to'adjdst the appellants in their respective department ie.
Egtablishmént & Administration Department Khyber‘Pakntunkhwa against‘
their respective posts and in case of non-availability ‘of posts, the same
shall be created for the éppellants on the same manner, as wer:e created
for other Administrative Departments Qide Finance’ Déba‘rtment nOtiﬁcation
dated 11-06-2020. Upon their adjustment in their ‘respecti.ve. .Iclepartment,
they are held entitled to éll consequential benefits.. The issue of their -
seniority/promotion shall be dealt with in accordance with the provisions
contained in Civil Servant Act, 1973 and Khyber Pakhtunkhwa Govérnment
Servants (Appointment, Promotion & Transfer) Rules, 1989, pa'rticularly

Section-17(3) of Khyber Pakhtunkhwa Goverhment Servants (Apﬁ%intment

Promotion & Transfer) Rules, 1989. Needless to mention and is expected

that in view of the ratio as Contained in the judgment titied Tikka Khan

and others Vs Syed Muzafar Hussam Shah and others (2018 SCMR 332),
the seniority would be determined accordingly.. Partrea are left to bear .

their own costs. File be consigned to record room.

ANNOUNCED
14.01.2022
(AHM TAN TAREEN) (ATIQ-UR-REHMAN WAZIR

CHAIRMAN MEMBER (E)
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