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1 04.10.2023 The implementation petition of Mst. Noor Nabia

submitted today by Mr. Ali Gohar Durrani Advocate. It is |
fixed for implementation report before Single Bench at

Peshawar on ' . Original - file be
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is given to'the counsel for the petitioner.
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In Re: W

D?tcd
Execution Petition No! ZZ 7({ /2023

InService Appeal No. 1227/2020

Decided on: 14. 01. 2022

Noor Nabia W/o Rehman Ullah R/o Ghazi Khel, Pishtakhara
Payaan Tehsil and District Peshawar.

(PETITIONER)

Versus

1. The Government of Khyber Pakhtunkhwa through Chief

Secretary, Civil Secretariat, Peshawar.

2. The Government of KPthrough Secretary Establishment,
Establishment & Administration Department Civil Secretariat, .

Peshawar,

3. The Government of KPthrough Secretary Finance, Finance,

Finance department at Civil Secretariat Peshawar. -

4. The Government of KPthrough Addiﬁoﬁal Chief Secretary
Merged Areas, Office at Warsak Road, Peshawar.

(Respondents)

e
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EXECUTION PETITION TO GIVE EFFECT & IMPLEMENT
THE JUDGMENT OF THIS HONOURABLE TRIBUNAL
DATED 14-01-2022, UPON THE EXECUTION PETITIONER.

Respectfully Sheweth.

That the petitioner earnestly craves the permission of the Honorable

Service Tribunal to submit as under:

1 THAT the pentroner was appomted as a Bera (BPS—l) agamst the vacant
~ post vide notification dated 30-06-2016 '
- Copy of appomtment order is Annexure-A.

2. That along with the petitioner a total number of 117 employees
appointed by erstwhile FATA Secretariat were declared as surplus
and placed -them in surplus pool of Establishment &
Admrmstratlve Department vide order dated 25-06-2019, and for
their further ad]ustment/ placement w.ef 01-07-2019 by v1rtue of

~ which the c1v11 servants were adjusted in the Surplus pool of
Estabhshment Department:and Administration Department
Copy of Nohflcatlon dated 25-06-2019 is Annexure-B

' 3. That an appeal was filed in this regard, before the Honourable
Service' Tr1bunal and the same was heard on 14-01-2022. The said
appeal was accepted and subsequently, the impugned notification
dated 25-06-2019 was set-aside, and directions were glven to
respondent ie the concerned authorltles, to adjust the appellants to
their respectrve departments

| Copy of the Serv1ce Appeal No 1227/2020is Annex-C

4. That along w1th the aforemeritioned directions, the Honourable
Service Trlbunal rendered that upon adjustment to their respectrve
department the appellants would be entitled all consequentral
benefrts Moreover, that the issue of seniority/ promotion would be
dealt w1thm accordance with the provisions contamed in Civil
Servants (appomtment promotlon and Transfer) Rules 1989, and in

the view of the ratio as contained in the judgment titled Tikka Kahn
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& other vs Syed Muzafar Hussain Shah & others (2018 SCMR 332),

the seniority would be determined accordingly.

. That the Honourable Tribunal rendered its judgment dated 14-01-

2022, but after the lapse of about three months, the respondent did
not implement the judgment dated 14-01-2022 of this Honourable
Tribunal. = ’

Copy of the judgment dated 14-01-2022 has been Annex-D

. That due to the inaction of the respondents to comply with the

directions of the Honourable Service Tribunal, post lapse of 3

months, an execution petition no. 250 of 2022 was filed in this

regard, and the same was decided affirmative.

. That the judgment dated 14-01-2022 rendered by the Honourable

Service Tribunal is also applicable on those civil servants who were

not a p'a:rt of the said appeal, because judgments of the Honourable

Service should be treated as judgments in rem, and not in

personam. Reference can be given to the relevant portion of

judgment cited2023 SCMR 8, produced herein below:

“The learned Additional A.G.,, KPK argued that, in the order of the KP
Service Tribinal passed’ i’ Appeals Nos. 1452/2019 and 248/2020,
reliance was pl&ced on the order passed by the learned Peshawar High
Court in Writ Petition No. 3162-P/2019, which was simply dismissed
with théjol;gérvaﬁons that the writ petition was not maintainable under
Article 212 of the Constitution, hence the reference was immaterial. In
this regard, we are of the firm view that if a learned Tribunal decides any
question of law by dint of its judgment, the said judgment is always
treated as being in rem, and not in personam. If in two judgments
delivered in the service appeals the reference of the Peshawar High Court
judgment has been cited, it does not act to washout the effect of the
judgments fendered in the other service appeals which have the effect of a
judgment in rem. In the case of Hameed Akhtar Niazi v. The Secretary,
Establishn%{;nf Division, Government of Pakistan and others (1996 SCMR
1185), fhig ‘Court, while rénianding the case to the Tribunal clearly
observed that if the Tribunal or this Court decides a point of law relating
to the teris of service of a civil servant which covers not only the case of

the civil servant who litigated, but also of other civil servants, who may
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have not taken any legal proceedings, in such a case, the dictates of justice

and rules of @60& 'égvemaﬁég demand that the benefit of the above

judgment be extended to other civil servants, who may not be parties o

the above litigation, instead of compelling them to approach the Tribunal
I

or any other legal forum.”

8. That relying upon the judgment of the Honourable Supreme Court,
the execution petitioner would also be subjeét to the judgment
dated 14-07-2021 rendered by the Honourable Service Tribunal,
since the above mentioned judgment of the Supréfne Court would

be appli@:able on all Courts sub-ordinate to it. Reference can be

given to Article 189 of the Constitution of Pakistan, 1973, for easy
reference, produced herein below: h '

“Decisions of Supreme Court binding on other Courts

189. Any decision of the Supreme Court shall, to the extent that it decides
a question of law or is based upon or enunciates a principle of law, be

binding on all other courts in Pakistan.”

9. That the jﬁdgment of the Honourable Service tribunal cited 2023
SCMR 8, Whereb'y, the essence of Article 212 of the Constitution of
Pakistan, 1973, was fulfilled, by observing that ar}y question of law
decided by the Service Tribunal shall be treated as Judgment in
rem, and not in personam. In order, to give force to the judgment of
the Supféme Court, the execution petitioner may also be subjected
to the judgment rendered by the Honourable Service Tribunal.
Reference can be g'i\;'en to Article 190 of the Constitution of
Pakistan, 1973, for easy reference, produced herein below:
“Action in aid of Supreme Court |
190.All executive and judicial authorities throughout Pakistan shall act in
aid of the Sizpremé Court.” ’

10. That the- exectition petitibner now approache:s this Honorable
‘Tribunal for directions to implement the judgment dated 14.01.2021

in the larger interest of justice and fair play.

Prayer:

It is therefore most humbly prayed that on the acceptance of this
petition, may it please this honorable tribunal to so kindly direct the
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implementation of ]udgment dated 14.01.2022 in Serv1ce Appeal No.
1227 /2022 titled Hanif Ur Rehman vs. Government of Khyber
Pakhtunkhwa through Ghief Secretary on the Execution Petitioner, any
other relief that this Honorable Tribunal may deem appropriate in the

circumstances of the case may also be given. '
//(/d 6/’4’ :

Execution Petitioner

Through ‘
o

(ALI GOHAR DURRANTI)

Advocate High Court
0332-9297427
khaneliegohar@yahoo.com
SHAH | DURRANI | KHATTAK
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~ BEFORE THE
HONORABLE KHYBER PAKHTUNKHW A SERVICE

TRIBUNAL

In Re:
Execution Petition No. /2023

In Service Appeal No. 1227/2020

Decided on: 14, 01. 2022

Noor Nabia W/o Rehman Ullah R/o Ghazi Khel, Pishtakhara
Payaan Tehsil and District Peshawar.
(PETITIONER)

Versus

The Government of Khyber Pakhtunkhwa and others -
(Respondents)

AFFIDAVIT Of,

I, Noor Nabia W/o Rehman Ullah R/o Ghazi Khel, Pishtakhara
Payaan Tehsil and District Peshawar.
, do hereby solemnly declare and affirm on oath:-
I am personally conversant with the facts and circumstances of the case as
contained therein and the facts and circumstances mentioned in the
enclosed writ petition are true and correct to the best of my knowledge

and belief. .
Deponent W <

CNIC# ¢ P70/ 45727204 - &
Identified by
' & Ll
ALI GOHAR DURRANI

Advocate High Court




N BEFORE THE

HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL

In Re: ,

Execution Petition No. /2023

In Service Appeal No. 1227/2020 |
Decided on: 14. 01. 2022

MEMO OF ADRESS

Noor Nabia W/o Rehman Ullah R/o Ghazi Khel, Pishtakhara
Payaan Tehsil and District Peshawar.
(PETITIONER)

Versus |
|

1. The Government of Khyber Pakhtunkhwaj through Chief
Secretary, Civil Secretariat, Peshawar.

2. The Government of KPthrough Secretary Establishment,
Establishment & Administration Department Civil Secretariat,
Peshawar,

3. The Government of KPthrough Secretary Finance, Finance,
Finance department at Civil Secretariat Peshawar.

4. The Government of KPthrough Additional Chief Secretary
Merged Areas, Office at Warsak Road, Peshawar.

(Réspondents)

Petitioner [

Through
M/

(ALI GOHAR DURRANI)

Advocate High Court
0332-9297427
khaneliegohar@yahoo.com
SHAH | DURRANI | KHATTAK
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F&TA SECRE'E ARIA?

(Administration; Tlfrastructure & Coondination I)cpaﬂmml)
(Fstate Offio ,WamkRoad Peshawar)

! : t
i B ) .

ORDER. P

NP 101 ZO/FO/AI)MN Vol- Il 97% 90/ I Mst..- Noor Nabta W/O late.
Rehman Ullah: Ex: Bera Al&C Departmenl EATA Secretariat Resident of (:han Khel .
Peshtakhaua Payan’ Tehsil & l)lstnct Peshawar s appointed. as Bera {BPS—'I) (6210- .
1‘)5 1'7(]60} under Sub Rule-4 of Rule-10.of the Khyber Pakhtinkhwa Civil Servants '
(/\ppmntmcnt Promotion and Transfer) I\uies, 1989 read with amendrent- madeé - ¢ .
vtdL Notification No. SOR. Vl(] &AM ?/2011 V01~Vm dated 13-8-2012, under the -
reliéf for pravision of cmploympnt for a child or widow of a deccased Govt Servant,

who dies durirg service, on the vacant post in AI&Ir(. Dep rtmcnt FATA ‘;ccrolarlat
I’oshawm with lmmedlatL effect on the Followmg terms & condmons -

~ 1. She wulI get pay at the minimum of BS-1 mc]udmg uqual allowances as . = ¢
L ~ admissible under the rules: She wnll be erititled. to Anniual Increment as
1 . . perexisting policy. . -
i ' . ! ' Pt i
' - . . o b - ) . [ .'l.‘-.
+ 2. She shall be governed by the Khyber Pakhtunkhwa Civil Servants Act . |
1973 and all the laws applicable to'the (-1V1| Servants anﬂi rules made AR
there under. . o b
i 3. She shall produce a Medical Fitness. Certificate from Medical
. Superintendent, Pplice and Scwncos [Hospital Pcshawal bofnro, jomning -
duties.. . ' o :
4. in case; she w1shes to resign at any hme, 14 days notice will bc nc.ccssaryv S LS
or in lieu thereof 14 days pay will be forfeited. ~ )
5.

She qhaIl for all intents and pulpo';L, bc Civil Servant accondx 15r to rules.
and policy of the Provincial (Jovernment

L : ' :

2- tf she 'accepts lhe post on thése condmom, she should‘ report for dutlcs'.’- o

_ 10 (i\l&(_) Department, 1 AT A ‘-)ecretauat thhm 14 days of. the recelpt of thls'order

i

Secretary l(A&r.nn, In_frasti'{lcturc&Coord) ' 1 o

Ze/6/2016. .o
(opy to the; ; o

Individual concerned.

1 /\ddmonal /\ccountant General’ PR Sub Offlce, Pe«.hawar b

2. TYistate Officer/ DO (f 1&C) Department FATA. ¢ . . - C A
3. PSto Additional Chief Secretary FATA ' )
-4 PS5toSecretary (/\ &) Dcpartmcntl ATA Socretarlat b

5. Assistant Account Sedtion (AI&C) Depart‘mont

6. .

PCPUQ{jﬂ‘é/éﬁ\{m o
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GOVT, ()F KHYBER l,’AKll'l'UNK"WA
ES’YABLISHMENI' & ADMN: DEFARTMENT
(REGULATION WING)
Dated Peshawar, the 25" June, 23019 -

Annexure ( A)

Na, S0 O&MVE&AD/I-18201%: In pursuance vl integration and merger of erstwiiile ,
FATA with Khyber Pakhtunkbwa, the Competent Authority is pleased o declare the |
tollewing 117 employees appainted by crstwhile FATA Seereturint ay *Surplus™ and place

lbtfm in the Surplus Pool of Esublishment and Administration Depurtment for their further
adjustment/placement w.c.f, 01.07,2019:-

Sr.No.

»

1
2,

s

i5..
6.
17.
18
19.
20.
2.
22.
23.
‘24,
25,

26,

. -

Py

Nume of cmpioy;& T Desipnation
Aebgiinsmin T e T
Hankf ur Rehman o 1 Assist
Shotkat Khan “Asslsiant
Zulid Khan Assistant
Quiser Khan I Assistm
Shahid Al Shah | Computer Operutor
tarooq Khan | Computer Operatar
TouscelIgbal o Computer Opcralor
Wascen | Computer Gperator
Alaf Hussain e T Compb@b‘pcmwr_

[Amirall” — 7 Compulcr Oporntor
Rab Nawaz FTT T Computer Operator
Kamran T I Computer Opernior

Hafiz Muhwmmad Amjod | Comtiputer Operutor
Fazl-ur-Rehman Computer Operalor

Rejub Ali Khun ... | Head Drusman
Bukhtiur Khan e | SubEnginctr
Hakeemeud-Din__~—— ~ ~ { Draflsman

“Nuscenms Khan Storckeeper
mgnwllah  © | Driver
.!l:nv.ml Gul Deiver
s‘;ﬁd Aya:/, ] . ] _.l')'rivcr
(\Pdui Qudir ) Driver
Sharbit Khan | Priver

‘lqbul Shab _ | oriver
Muhammad Alb Driver

- . aie. ams -

|
- ATTESTED

to

I

BPS (Personul)

(&
i6

16

th

16
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[ ]

Khan Mubammad

27, Driver / $ '
1728, | Waheedulish Shah Driver . / Iy @
’ | 2, Mustan Shah Driver - ST
[ 0. Mubashir Alam T T Brver - s i
“: 31| Yousal ussain T river s |

32, | thsanullah ' " {Diiver s

"33, | Doud Shah - [ Toriver B s

34 | Qismat Wali ST I BAver L

' 33 Alam 7Lb Diiver 5 .

. 36, Shafqatullah Drivcr i B 5 ,

37, | Qismatatlah T i Brver T ) S e

38, | Walt Khan T lraccr 5 .

39. | Muhammad Zahir Shaly Tracer 5

40. Nm/ Akitar Drver 4 -

1. 1 “Mona Jan o “Driver . o
42, | Zaki ullah N/Qusid . A—
__43.) Sabir Shah Nafb Qusid ~ [

44, | Muhammad |lussain [ Nalb-Qasid — A

45, | Zubair Shah Nalb Qasid ) N N

" 46, | Muhammad Shoril Naib Qasid . [

747 TDost Al | Naib Qusid T R
" 48, | Nishat Khan T NadGes 2
49, | Wadan Shah T Nuib Qusid SR PR __3.....“ —
" 30, | Inomutlah ) Naib Qasid - I R
" 751, | Magsood Jan NoibQasid 1 2
53, | Zecshan Naib Qasid 2 -
53 [ AmhedRhon _  [NabGad 2

54, | Tkhlng Khan NabQasid | 0t
755, | Saldar Ali Shah Naib Quosid 2
" 56 Kitayawliah Naib Qasid - 2
YA !l:dayalulluh , | NaibQusld o

"5k | Khalid Khan Naib-Qasid 2

59. | Shabir Khan Naib Qasid 2

60. | Saced Gul , Naib Qasi . S

61. | Zahidulloh Naib Qsid S

62. | Farhad Gul NobQastd =~ | ]

63. | Mumeed Khon NoibQusd 2 . R
77764 | Rushid Khan Naib Qasid_ 2 0
6. | Dost Muhammsd Naib Qusid _ : _ PRI
~7766. | Sojidullah NgibQosid | __ . ___ | .~

67. | Nikhar ad Din NaibQasid } . . 2 _

T68. | Altafur Rehman Chowkidar L
69, | Muhammad Amir Chowkidar ) 2 .
—:?CT' V;Gnr']\ml'ai ) Chowkidar . 2 o ;-__'
" 71, | Zomred Khan | Chovkidar . o 2
T, 72, [KimpGul ) Chowkidar ~ T
793, [Adwatiah T T 7T | Chowkidar B I
T - TemTT T
Scanned by CamScanner

opY




J. | Zainutlah - T TEmEET O g - _1
Safivifah IR =+ NS 5o -
- [ Inayatullah — __. Chowkidor 2 7 ;
7. | Muhamoad Abid | Chowidar ™ S
| Paud Khnn = TAC Cicaner ) 7 '"l B
Mulmmmdd Suleem T 7 “I"AC CivanienNiGusid A U
_l'umlc l!uq . ™Mali T N 2 T
L Ay T T Mol Sieakll I e S
Nehad Wadshaly ) Mall -1 B S
Nm/ A CTTr Cook 2
Muhammad Atshad 7 T Coek - T T k) _N _
. | Roohuflah T T T Rhwdim Mosque | 2 ]
__8.|laldan — T 7T Regulation Beldor _ 2 .
R7. | Muhommad Arshad Sivceper :
88. | Ramish T 1 Sweeper -7 B -2-, R,
80. | Koran ; B {Sweeper R
00, | Majid Anwar [Sweeper 2
9}, | Shumait o Sweeper 77 7T T L
" 92, | Ruhid Mascch - - Sweeper 1T 2 -
" 93, | Nacem Munir  Sweeper ) oL
"7 94, | Pardecp Singh Swecper 2
R 95. | Mukesh , Swecper 2
: T 96, '\«Iuhammad Naveed ; Sweeper S B -
97. | Daia Ram_ ~_ lSweeper B
98. M_uhammadeisnr Swecper R R
99, I'Said Anwar Naib Qusid oL
100, ITascch Zeb | MNaibQasid | L
“101. /.{ET(I_ e Naib Qusid L ,,’.._..._........,..-
A~ T103| Wakeel Khan NaibQusld & b
103.[ Muhammad Amjad Ayaz Nafb Qusid . !
104, “Samiullzh _ 'N“ibQ“ii‘i . o
105, l!ahnb-ur-l{chman _‘ NaibQasid ' oL
“106. Muhnmmad Shoaib | | NaibQasid . b
107 Bawar Khan NalbQusid N A
T 108, —K'l!;bdhullah Naib Qasid R
109 Muhammad Tanveer Naib Qastd L
110 Woqas Khurshid N Qusid L
o /f ']'” Muhuwmad ZabirSheh | NabQusid ! )
A 112 Javed  Khan | T JwabQas ) .
' 13| Noor Nabla T ‘ Bera RS, R LA
/M Amjad Khen - - Mali i e = ‘ S S TR
“5 ja&-amn ...-.....‘. :. Mol T . . [ A il
T s, Inam ul h'aq '-_‘_ <o o | Chowkidar . .
s 7 7T Jchoki ™ B
2. Lo In ordér to ensurc praper and expeditious adjustmcml’absc rptinn of the ¢ '&b?‘\‘c
mcnuom.d surplus slafl‘ Dcputy Scerctary (I‘.smbhshmcnt) sthhshmcm Dcpar(mcm us A
- F
AT STEE) Scanned by CamScanner
|
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a7l decloged s fovnl person to properly wmounitor the whole process of adjustment/ @
: :tuccmvnr ol the sueplus pool stalt, ) ;

‘ '.( unscq}wm upan dhavie nll thie above surplus stall alongwith their priginal
revovd ul Jervive nre dirveted o report ta the Depuaty Seeretary (Hstublishment) Estublishment
< Depurtent Tor further neeessury netion, '

| CHIEF SECRIVTARY !
. GOVT, OF KIIYBER PAKIITUNKIIWA
| :;.mwiwsmuzm
. Copy -

L Additionnl Chiel Seeretnry, P&IY Departiment. .
2. Adklitional Chie! Seeretury, Merged Arens Sceretarial,
3. Senior Member Buard of Revenue,

a4, Principal Seeretary 1o Governor, Khyber Pakhtonkhwa,

5. Principal Seerelary fo Chiet Minister, Khyber Pakhunkhwa.

6. Al Administrative Scerctaries, Khyber Pakhtunkhwa. o -

7. 'The Accountant General, Khyber Pakhunkhwa,

8. Seerctury (ALC) Merged Areas Seerctarial.

9. Additional Scerctary (A1&C) Merged Areas Seerclarint with the request to hind -
over the relevant reeord of the nbave stal) to the Estublishment Department for
further necessary action and taking up the case with the Finunce Department with
regard o linancial implications of the stalt w.e.f. 1.07.2019.

10, Al Divisional Commissioners in Khyber Pakhtunkhwa,

11, All Depuy Commissioners in Khyber Pukhtunkhwa.

12, Director General Informntion, Khyber Pakhtunkhwa.

/l 3. PS 1o Chiel’ Scerctary, Khyber Pakhlunkhwa,

1. Deputy  Sccretury  (Kstablishment), Tstabfishment Departiment” for necessary
aclion, :

[5. Scetion Officer (13-1), Establishment Department.

16. Section OfMicer (15-11) Estoblishment Department {or nceessary action,

17, Section Officer (1:-1V) Establishment Departiment,

18, PS to Seeretury Listablishment Department,

19, PS 1o Specint Seeretary (Regulntion), listablishment Department,

20, PS Lo Specin! Sceretary (listablishment), istablishment Depgfy

| ATT(:ES‘E'EHI (GAURAR AL ‘?5705/ /f

. L . .
" . . [N “ B s LI
T . ) : . . R

'
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Service Appeal No. 0‘2} L(H /2020

) S ervioe “";'Iv‘:::::’l:;vn
iy ng,.
FTE A Haseeb Zeb S/0 Aurangzeb, ™ M?
) Ndlb Qasrd Vuteg
Khyber Pakhtunkhwa Ombudsperson Secretariat, '
Room No.212, Benevolent Fund Building, ‘
Peshowor CANH e Appellant

VERSUS

1.  The Govt of KPK
S Through Chief Secretary,
Civil Sécretoricf Peshawar.

2. The Govt of KPK

- Through Secretary Estcbllshment
Establishment & Administration Department,
Civil Secretariat, Peshawar.

ryt

3.. The Govtof KPK'
Through Secretary Finance,
Finance Department, Civil Secretariat, Peshawar -

4.  Government of KPK
Through Additional Chief Secretary Merged Areas,
Office at Warsak Rocd Peshawar.............. Respondents

xi"?dm'day Service appeal u/s 4 of the Services Tribunal Act,
R%»\g; 1974  against the impugned Notification
Ufe\ "}e’);e No.SO(O&M/E&AD/3-18/2019 dated 25.04.2019

' vide which the 117 employees including the
appellant appointed by erstwhile FATA Secaeicriaf

as “Surplus” and placed them in the Surpius Pool

.- of Establishment & Administration Departrient for

their further  adjustment/ placement w.elf.




01. 07 2019, Office Order Ne 00209/EA doted
23.08.2019 and Office Order No SOG(SWD)1-
60/Staft/2019/1946-55 dated 27.08.2019 vide
_which the appeliant has been adjusted in
Ombudsperson Secretariat from the Surplus Pool.
|
Prayer in Appeal: |
On ccceptonce of ’rhss appeal, the mpugned Notification
dated 25.06.2019, office orders dated 23.08.2019 and
27.08.2019 may please be set aside and consequently the
respondents be directed to adjust the appellant in Civil
Secretariat of Establishment & Administration Department or
Finance Department.

Respectfully Sheweth:
The appellant humbly submits as under;

1. That the appellant was the emplbyee of ersiwhilé FATA -
Secretariat and he was serving as Naib Qasid in
Administration Department of erstwhile FATA Secretariat.

2. That after merger of FATA info Province lof Khyber
Pakhiunkhwa, the respondent No.1 vide Nofification
SO(O&M/E&AD/3-18/2019 dated 25.06.201y declared. 117
employees including appeliant as “Surplus” and placed them
in the Surplus Pool of E&AD for their further adjustment/

placement w.e.f. 01.07.2019. {(Copy of Nofiﬂcaﬂon dated
25.06.2019 is Annexure “A"),

3. ThoT ‘the respondent No.l vide Notification No.SO(E-
)/E&AD/9-126/2019 dated 24.01.2019 directed the Finance
Depariment Office working under the erstwhile FATA
Secretariat, henceforth report to Secretary Finance

Department KPK. (Copy of Notification dated 24.01.2019 is
Annexure “B").




C Ly

That the appellant should have been adjusted in Finance
Department KPK but was adjusted in Ombudsperson
Secretariat from the Surplus Pool vide office order dated
23.08.2019 and 27.08.2019. (Copies: of office orders dated
23.08.2019 and 27.08.2019 are Annexure “C" & “D").-

That it is pertinent to mention here that, the employees of
erstwhile FATA Secretariat including appellant impugned the
notification dated 25.06.2019 ibid through writ petition
No0.3704-P ot{2019 in the Honourable Peshawar High Court,
Peshawar and the Hon'ble Court dismissed the said petition
vide order/ judgment dated 05.12.2019. (Coples of wrlt

petition and order/ judgment dated 05.12.2019 are Annexure
“ En & an). ’ ' '

That thereafter, the emplbyees of erstwhile FATA Secretariat
including the appellant filed CPLA No.881/2020 in the august
Supreme Court. of Pakistan against the order/ judgment
dated 05.12.2019 passed by the Hon'ble Peshawar High
Court, Peshawar and the Honourable Apex Court while
deciding the CPLA vide order/ judgment dated 04.08.2020
held that the correct forum to adjudicate upon is the Service
Tribunal and the petitioner should have approach the
competent forum. (Copy of order/ _‘jU‘dgment dated
04.08.2020 is Annexure “G"). -

That the appellont being aggrieved frdm the notifications
and orders, files the instant appeal, inter alia, on the
following amongst other grounds; '

GROUNDS:

That the impugned Notification dated 25.06.2019, office
orders dated 23.08.2019 and 27.08.2019, are illegal, against
facts and law on the subject as well as Surpius Policy.

4
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That the impugned noftifications and orders are the sheer
violation of law on the subject and the Constitution as well.

That the impugned 'notiﬁcqﬁons and orders are illegal,
unlawful, void and ineffective upon the rights of the
appellant.

That the impugned notifications and orders are against the
principles of, natural justice and fundamental rights as
guaranteed under the Constitution of Islamic Republic of
Pakistan, 1973.

That in fact, fhe appellant's case is not of abolition of posts,
or service or setup to begin with and the concemed,
departments and attached departiment together with the
posts continue to exist and have not been abolished.

That neither conscious application of mind has been
undertaken nor speaking nor reasoned order has been |
passed and Surplus Pool Policy, 2001 has been senselessly
applied to the appellant. ’

That the impugned notifications and ordérs have been
issued/ passed in flagrant violation of the law and the Surplus
Pool Policy itself and deserves to be set aside.

That the mechanism provided for adjustmeiit and fixation of
seniority of the surplus employees in the Surplus Pool Policy,
2001 will deprive the appellant of his seniority and other
benefits-will render him junior to those who have been
appointed much later in time than the appellant.

That as there is no service structure and service rules and
promotion for the employees of Ombudsperson Secretariat
the adjustment of appellant in the said Secretariat will
damage the service career and rights of the appeliant by




- means. ofdiscimination and misapplication of Surplus Pool

TR

Policy, 2@01 "

That blatant discrimination has been committed in the
adjustment of the appellant as compared to other similarly
placed employees of erstwhile FATA Secretariat have been
adjusted in different departments of KP Civil Secretariat.

That the dppellant seeks leave to agitate more grounds at
the time of arguments in the instant appeal.

it is, therefore, most humbly prayed that on
| acceptance of the instant service appeal;, the impugned
Notification qoted 25.06.2019, office orders dated 23.08.2019
and 27.08.2019 may please be set aside and conseguently
the respondents be directed to adjust the appellant in Civil,
Secretariat of Establishment & Administration Department or
Finance Deparfment. "

Any other remedy which deems fit by this Hohourczble
Tribunal may also be granted injfayour of the appellant.

Through

/

Syed Yahya Zahid Gilani
@\ N

~ Ateeq-ur-Rehman

Date: M 7069 /2020 Advocates High Court
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Service Appeal No._- /2020

‘Mﬁh%ﬁed Haseeb leb....... e e, Appellant
vsasus | |

Govt of KPK and others. e RE@SPONdeEnts
AFFIDAVIT

I Muhammad Haseeb Zeb s/o Aurangzeb, Naib Qasid, Khyber

Pakhtunkhwa Ombudsperson Secretariat, Room No.212, Benevolent

- Fund Building, Peshawar Cantt, do hereby solemnly affirm and

declare on oath that the contents of the accompanying Service
Appeal are frue andcorrect to the best of my knowledge and behef
cmd nothlng has been concealed from this Hon' b!e Tribunal,
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KPK, PESHAWAR | @

¢ICES TRIBUNAL

P

Service Appeal No.____ /2020

Applicant/ Appellant

........................... i . RESPONdents

Application for suspension of the operction of
impugned Notification dated 25.06.2019, office
orders dated 23.08.2019 and 27.08.2019, ill the final

decision of the instant service appeal.

-Rclesgectfuﬂx ShewethL .
1. That the ﬁﬂed._service appedal is filed before this Hon'ble
Tribunal, in which no date of hearing has yet been fixed.

2. That the applicant/ appellant has got a good prirho facie
case in his favour, and is sanguine about its success.

3. That the balance of convenience also lies in favour of the
| applicant/ appellant for the grant of interim relief.

4. That if Nofification dated 25.06.2019, office orders dated
23082019 and 27.08.2019, are not suspended, the
applicant/ appeliant would suffer irreparable 1oss.

be true Copy




Date: ! /03/2020

& 8

. - That the facts and grounds of the Occomponymg servu,e'

. appeal may kindly be reod cxs cm mtenrol pc:r'f of thls,_
application. ' '

itis, therefore, respectfully prayed that on acceptance
of this application, the operation of Notification dated
25.06.2019, office orders dated 23.08.2019 and 27.08.2019,

may kindly be suspended, fill the fan' | dec iornf of the instant
service appeal. :

Applic ni pellcm‘

Through
. /\.

Aieeq ur-Rehman
Advocate High Court

AFFIDAVIT:

It is stated on oath that fhe com‘ents of Applicoﬂon are true

ond correci to 1he best of my knowledge cnd belief and nothing has




. Date of Institution ...
e . Dateof Decisipn

K Pakhtunkhwa.

Service Appeal No. 1227/2020

21.09.2020

14012022 . W

" Hanif. Ur Rehman, Assistant (BPS—16), Dsrectorate of Prosecution Khyber

i

Mulharnmad Adeel Butt,

| | } )-,*' (Appetlant)
| VERSUS
| Go.vernment of Khyber Pakhtunkhwa through its Chtef Secretary at Cnvnl
"’ Secretariat Peshawar and others. ,. _ (Respondents)
Syed’ Yahya Zahxd thlani Taimur Haider Khan & .
Ali|Gohar Durranl .
‘Advocates " For Appellants

a

A
-

Additional Advocate General -

1. 1228/2020 titled Zubair Shah

© 2. 1229/2020 titled Faroog Khan

For resp‘ondenﬁls 3

r

CHAIRMAN %
MEMBER (Exfcurzvs)

MAD SULTAN TAREEN
I1Q-UR-REH MA‘N} WAZIR

i
ATIQ-UR-RE'HMAN WAZIR MEMBER (E)'- This single judgment
shall dispose of the instant service appeal as well as the fcﬂowmg connected

service appeais as common questzon of an and facts are mvolved therem -

3. 123072020 titled Muhammad Amjid Ayaz

4. 1231/2020 titled Qaiser Khan | - R

5. 1232/2020 titled'Ashiq Hussain

6. 1233/2020 titled Shoukat Khan

7. 1244/2020 titled Hiseeb Zeb
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8. 1245/2020 titled Mukafrimad’ Zahir Shah ™™

9. 11125/2020 titled Zahld Khan

10. 11126/2020 titled Touseef Iqbal

02. Brief facts of the case are that the appellant was mmafiy appointed as

Ass:stant (BPS-11) on contract basis i nn Ex FATA Secretariat vrde order dated 01-
12-2004 His services were regufanzed by the order of Peshawar High Court vide .
judgment dated 07-11-2013 with effect from 01-07-2008 in compliance with

ca'binet decision dated 29-08-2008. Regularization of the appellant was delayed
/ .

!by the respondents for quite longer and in the meanwhile, in the _wake of merger
‘of! Ex-FATA‘with' the Province, the appellant alongwith other'erwere declared
sz‘?grpius vide order dated 25-06«2019. Feeliné éggrieved, the appeliant alongwith
others filed writ petition No 3704-P/2019 in Peshawar High Court, biut in the

meanwhi€ the appellant alongwith others were adjusted in various diréctorates,

\/J “ ~ |hence the High Court vide judgment dated 05-12-2019 declared thé petition as -

infructuous, which was challenged by the appellants in th'é'supreme court of

'Pakistan and the supreme court remanded their case to this Tribunal vide order

'dated 04-08-2020 in CP No. 881/2020., Prayers of the appelia'nte are that the
impugned order datéd 25-06-2019 may be' set aside and the appeuants may be
retained/adjusted against the secretarlat cadre borne at the strength of
Establishment & Administration Department of Civil Su.retarrat Slmllariy
seniority/promotion may also be given to the appellants since the inception of
their employment in the government department with back Eeneﬁts as per

judgment titled Tikka Khan & others Vs Syed Muzafar Hussain Shah & others

; (2018 SCMR 332) as well as in the light of judgment of larger bench of high court

. in Writ Petition No. 696/2010 dated 07-11-2013. :

03." Learned counsel for the appellants has contended that: the appellaﬁ.ts has

- not been treated in accordance with law, hence their rights- secured under the '

Constitution has badly' been v:olated that the im

r_has not'been  ..:




passed in accordance with law, tberefore is‘ _ri.dt 'te'nable and lizble to be set eside;
that the appellants were appointed in Ex-FATA Secretariat on contract basis vide
order dated 01-12-2004 and.in compliance with Federal Gox;lemment decision
dated 29.~08-2008 and ‘in pursuance of judgment of Peshawar High Court dateel
07-11-2013, tHeir'serviges were regularized with effect from 1-07-2008 and the
appeiiants were placed jat the strength of Administration Department of Ex-FATA
Secretar!at that the appellants were dlscnmmated to the effect that they were
piaced in surp!us pool vide order dated 25-06-2019, whereas services of sam:iarly
-p§aced employees of all the ciepartments were transferred t'o their respective
departments in Provincial Government that placing the appellants in surpius pool

was not only illegal but contrary to the surplus pool policy, as the appellants

never opted e placed in surplus pool as per section-5 (a) of the Surplus Pool

of 2001 as amended in 2006 as well as the unwillingness 'of the appellants
is also clear from the respondents letter dated 22-03-2019; that by doing so, the
mature service of almost fifteen years may spoil and go in waste; that l%he illegal

and untoward act of the respondents is also evident from the notification dated

: 08-01-2019 where the erstwhile FATA Secretariat departments and |‘director'ates

ihave been shnfted and placed under the admlmstratlve control of Khyber
‘Pakhtunkhwa Government Departments, whereas the appellants were dec!ared

surplus; that bl!lson of rupees have been granted by the Federal Government for

merged/erstwhile FATA Secretariat departments but unfortunately despite having

same cadre of posts at civil seeretariat, the respondents héve carried out the
unjustifiable, illegal and unlawful impugned order dated 25-06:2019, which is not

only the violation of the Apex Court judgment, but the same will also violate the

fundamental rights of the appellants being enshrined in the Constitution of -

Pakistan, will seriously affect the promotion/seniority of the appel!énts; that

discriminatory approach of the respondents is evident from the notification dated _

22-03-2019, whereby other employees of Ex-FATA were not placed in surplus

pool but Ex-FATA Planning Cell of P&D was placed and merged into Provincial

TESTED
/&xue Copy
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P&D Department; that declaring the appellants surplus ani subsequently their

\
o~

adjustment in. various departments/directorates are illegal, whi'?:h,howeVer were
_required to be placed atthe strehgth of. Establishment & Administration
department; that as per judgment of the High Court, seniority/promotions Of. the
appeilants are required to be dealt with inl accordance with the judgment titied
Tikka Khan Vs Syed Muzafar (2018 SCMR 332), but the resbos'sdents deliberately
and with malafide declared them surplus, which is detrimental to the interests of
the appellants in term$ of monitory loss as well as seniority/promotion, hence

:,~ inferference of this tribunal would be warranted in case of the appellants.
104.  Learned Additional Advocate General for the respondents has contended .
1 that the appé!iants has been treated at par with the law in vogue i.e. under

section:+1TA) of the Civil Servan{ Act, 1973 and the surplus pool policy of the

\/J\W"Erovin‘ciat government framed thereunder; that proviso uncjer Para-6 of the
’ surplus pool policy states that in case the officer/officials declines to be

.adjusted/absorbed in the above manner in accordance with. the priority fixed as

per his seniority in the integrated list, he shall loose the facility/right of

adjustment/absorption and would be required to opt for pre-mature r:etirement

from government service provided that if he does fot fulfill the requisite

qualifying service for pre-mature retirement, he may be compulsory |retirf-:d from

service by the competent authoriéy, however in the instant cése, no affidavit is
‘ éforthcoming to the effect that the appellant refused to be absokbed/adjusted

Eunder th(e sﬁrp‘ius pool policy of the government; that the appellants were
‘ministeria'i staff of ex-FATA Secretariaf, therefore the;f were treated under
section-11(a) of the Civil Servant Act, 1973; that so far as thé issue of inclusion of
posts in BPS-17 and above of erstwhile agency planning cells, P&D Department
merged areas secretariat is concerned, they were planning cadre-employees,

hence they were adjusted in the relevant cadre of the provincial government; that

after merger of erstwhile FATA with the Province, the Finance Department vide




order dated 21-11-2019 and 11-06-2020 created posts En-'f;'he administrative

N
.
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_departments in pursuancé of request of establishment department, which were
not meant for blue eyed persons as is alleged.in the appeal; that the appeilants
has been treated in accordance with law, hence their appeais being devoid of

merit may be dismissed.

05. We have heard learned counsel for the parties and have pertsed the

record.

06. Before embarkipg upon the issue in hand, it would be appropriate to
explain the batkgroun? of- the case. Record reveals that inl"2003, the federal

‘government created 157 regular po'sts for the erstwhile FATA Secretariat, against

-—

which 117 emplo ees including the appellants were appointed on contract basis in
r fulfi ltlng ali ‘the codal formahtses ‘Contract of such employees was

\/\M\{\" renewed from time to time by |ssumg office orders and to this effect the final

=2009 In the meanwha!e the federal government decided and issued instructions

dated 29 08-2008 that all those empioyees workmg on contract against the posts

to contract employees working in ex-FATA Secretariat through_ SAFRO!\il Division
for regularization of contract appointments'in respect ,of contract employees

workang in FATA. In pursuance of the directives, the appeilants submitted

|appi;cat|ons for regularization of their appomtments as per cabinet decasnon but
'such employegs were not regularized under the pleas that vide nogiﬁcation dated
21-10-2008 and in terms of the centrally administered tribai.' areas (employees
status order 1972 President Qder No, 13 ‘of 1972), the employees Working in
FATA, shall, from the appointed day, b% the: embloyees of - the provinci‘ai
government on .deputation to the Federél Government without deputation
allowance, hence they are not entitled to be regularized under the policy decision

dated 29-08-2008.

extension was accorded for a further period of one year with effect from 03-12-

from BPS-1 to 15 shall be regularized and decision of cabinet wouid be applicable




o
07.  In 2009, the provinciai government promulgated regularization of service
Act, 2009 and in pursuance, the appeliants approached the additional chief
secretary ex-FATA for regularization of their services accordingly, but no action
was taken on their requests, hence the appeilants filed writ petition No 969/2010

for regularization of their services, which was allowed vide judgment dated 30-11-

2011 and services of the appellants were regularized under the regularization Act,

2005, against which the respondents filed civil appeal No 29-P/2013 and the
Supreme Court remanded the case to the High Court Peshawcr with direction to

re-examine the case and the Writ Petition No 969/2010 shall be deemed to be

pending. A three member bench of the Peshawar High Court decided the issue

vide judgment dated [07-11-2013 in WP No 969/2010 'and services of the

' were regularized and the respondents were given three months time to

repare service structure so as to regulate their permanent employment in ex-

mter-se-semonty with further directions to create a task force -to achieve -the

f
|

,objectives highlighted above. The respondents howevef, delayed their
|‘ ‘ .
iregularization, hence they filed COC No. 178-P/2014 .and in compliance, the

;relspondents.submittéd order dated 13406-2014, whereby services of the
{

: 2008 as well as a task« force committee had been c'ons‘dtuted by . Ex-FATA

Secretariat vide order dated 14-10-2014 for’ preparation’ of service structure of

-

-again filed CM No. 182-P/2016 with IR in COC No 178-P/2014 in WP No

© 969/2010, where the learned Additional Advocate General alo_ngbvith departmental

representative produced letter dated 28-10-2016, whereby service rules for the
secfetariat cadre employees of‘ _Ex-FATA Secretariat had been shown to be
formulated and had been sent to secretary SAFRAN for. approval, hence vide
judgment dated 08-09-2016, Sedretary SAFRAN was directed to finalize the

matter within one month, but the respondents instead of doing the needful,

{o be

FATA Secretartat vis-a-vis their emotuments, promotions, retirement benefits and.

a;ivp_eliants were regularized vide order dated 13-06-2014 with effect from 01-07-

such empioyees and sought time for preparation of service rules The appellants




decltared all the 117 emplﬁyéé; including th‘e appellants as surbius vide order
dated 25-06-2019, against which the .-a‘"pbé’i!‘ants filed Writ Petition No. 3704-
P/2019 for declaring the impugned order as se_t:aside‘ and reta'i_r":ing the abpeliants
in the Civil ‘Secretariat of establishment and administration department having the

similar cadre of post of the rest of the civil secretariat employees.

OBL During the course of hearing, the respondents produced copies of
notifications dated 19-07-2019 and 22-07-2019 that such employees had been

adjusted/absorbed in various departments. The High Court vide judgment dated

© 05-12-2019 observed that after their absorption , now they are regular employees

N

of the provincial government and would be treated as such for all intent and

purposegficluding their seniority and so_far as their other grievance regarding |

eir retention in civil|secretariat is concerned, being civil -servants, it would

involve deeper appreciation of the vires of the policy; wh‘;.::h, have not been

| impugnedvﬁn the writ petition and in case the appellants _stjll feel aggrieved

regarding any matter that could not be legally within the f(a.r.'nev'vork of the said

policy, they would be legally bound by the termé and co‘ndition,s of service and in

fvi'ew of bar contained in Article 212 of the Constitution, this court could not

i

er’nbark upon to entertain the same. Needless to mention and we expect that
keieping in view the ratio as contained in the judgment tltied leka Khan and
ot;hers Vs Syed Muzafar Hussain Shah and others (2018 SCMR 332), the seniority

. , | | .
would be determined accordingly, hence the petition was declared as inlfructuous

and was dismissed as such. Against the judgment of High Court, the appellants

filed CPLA No 88172020 in the Supreme Court of Pakistan, which was] disposed of

jvide judgment dated 04-08-2020 on the terms that the petitioners should

approach the service trlbunal as the issue being terms and condition of their

service, does fali within the ]urisdtctaon of service trlbunal hence the appellant

filed the instant service appeal.
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09. Main concern of the appellants in the instant service appeal is that in the -

first place, declaring them surplus is ilfegal, 35 they were serving against regular

posts in administration department Ex-FATA, hence their services were required

 to be transferred to Estéblishment & Administration Department of the provindial

government like other depértments of Ex-FATA were merged in theif resbective

department. Their second stance is that by declaring thern surplus and their

subsequent adjustment in directorates affected them in monitary terms as well as

their seniority/promotion also affected being placed at the bottom of the seniority .

line.

10. In view of the foregoing explanation, in the first place, it would be

appropria

G count tt\e discriminatory behaviors of the respondents with the
ellants, due to which the appella‘nts spent almost twelve years in protracted
litigation right from 2008 till date. The appellants were.apbointed on‘contract
basis after fulfilling all tﬁe codai formalities by FATA Secretariat, administration

wing but their services were not regutartzed whereas- s;mdarly appomted persons

| by the same off' ice with the same terms and conditions wde appomtments orders |

tbatch of another 23 persons appointed on contract were regutar.lzed vide order
oy _

'dated 04-09-2009 and still a batch of another 28 persons were regularized vide

lorder dated 17-03- 2009 hence the appellants were dlscr:mmated in regularization

those, who were regularized and finally they submitted applica]tions‘ for

|
where by all those employees worknng in FATA oRn, contract were ordered to be

\

Iregulanzed but their requests were declined under the plea that by vnrtue of
presidential order as -discussed above, they are empioyees of provincial -

" government and only on deputation to FATA but without deputation allowance,

dated 08-10- 2004 were regu!artzed vide order dated 04-04- 2009 Similarly @

of their services without any valid reason. In'order to regu!anze the:r services, the -

afapetlants repeatedly requested the respondents to consider them at par with -

implementation of the decision dated 29-08-2008 of tﬁe fedérai govérnment :

i
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hence they cannot be regu!arrzed the fact however remains that they were not
’empioyee of . provmc:al government and were appointed by adm:mstratlon
.department of Ex-FATA Secretariat, but due to malafide of the respondents, they
were repeatedly refused regularization, 'whir:h however was not warranted. In the
meanwhile, the provincial government promulgated Regularization Act, 2009, by
virtue of which all the contract employees were regularized, ‘but the appellant
were again refused regularization, but with no plausible reason, hence they were
again discriminated and compelling them to file Writ Petition in Peshawar High
Court, which was allowed vide judg_ment dated 30-11-2011 without .any debate,
as the respondents had already declared them as provincial employees and there
was no reason whatsoever to refuse such regularization, but the respondent

instead of their regularization, filed CPLA in the Supreme Court of Pakistan

decision, which again was an act of discrimination and malafide,
where the respondents had taken a plea that the High Court had allowed
regularization under the regularization Act, 2009 but did.not discuss their

regularization under the policy of Federal Government laid down in the office

-~ memorandum issued Ly the cabinet secretary on 29-08-2008 directing the

regularization of services of contractual employees working in FATA, hence the
| - . . .

Supreme éou'rt rern'anded their case to High Court to examine this aspect as well,
A three member bench of High Court heard ‘the arguments where the

respondents took a U turn and agreed to the point that the appellants had been
l

;drscrrr,nmated and they will be regularized but sought time for creation of posts
iarLd to draw service structure for these and other employees to regulate their
' ' i

permanent employment. The three member bench of the High C'ourt' had taken a

serious view of the unessential technicalities to block the way of the appellants,
/

-

who too are entitled to the same relief and advised the requndents“tha't the
petitioners are suffering and are in froubie besides me/ntaE agony, hence such

regularization was allowed on the basis of Federal Government decision dated 29-

108-2008 and the appellants were declared'as civil servants of the FATA

true Copv
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Secretariat and not of the provuncraf government In @ manner, the appeliants

jwere wrongly refused therr nght of regulanzatuon under the Federal Government
| .Pohcy, which was conceded by the respondents before three member‘s bench,

:but the appellants suffered for years for a single wrorrg refusal of the
respondents, who put the matter on the back burner and on the ground of sheer
techniealities,thwarted the process despite tne repeated direction of the federal
government as well as of the judgment of the courts. Finaily, Services of the
appeilantsm were very unwillingly regularized in 2014 v;rith effect from 2008 and
that too after contempt of court proceedings. Judgment of the three member
bench is very clear and by virtue of such judgment, the respondents were
required to regularize them in the first place and to own them as their own

employees borne oa the strength of establishment and administration department

ecretariat, but step-motherly behavior of the respondents continued
unabated as neuther posts were created for them nor service rules were framed
for them as were committed by the respondents before the Hagh Court and such
commitments are part of the judgment dated 07-11-2013 of .Peshawar High
Court. In the wake of 2|5_th Constitutional amendments and upon merger of FATA .
o Secretariat into ProvinJiaI Secretariat, alt the departments’ alongwith staff were
merged into provincial departments Placed on record is notlf‘ eatron dated 08-01-
2019 where P&D Department of FATA Secretariat was handed over to provmcral
P&D Department and law & order department merged lnto Home Department
|vide notlf‘catron dated 16-01-2019; Finance department merged into provincial
.IFmance department vide notifi catlon dated 24-01-2019, education department
lvrde order dated 24-01-2019 and similarly all other department !ilke Zakat & Usher
iDf:pertment, Pbpulation Welfare Departnnent, Industries, Technical Education,
iinerals, Road & Infrastructur'e, Agriculture, Forests, Irrigation, Sports, FDMA and

others were merged into respective Provtnciai Departments, but the a'ppel!ants

being employees of the administration department of exl-'FATA were Inot m'erged

into Provincial Establishment & Administration . Department, rather they were
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, | declared surplus, which was discriminatory and based on malafide, as t!neré was
) : - . i R ‘.,:;,.a.'gﬂ / . . .
no reason for declaring the appellants as surplus, as total strength of FATA
‘ - ' l.
Secretariat from BPS-1 to 21 weré 56983 of the civil administration against which

i

employees of provincial government, defunct FATA DC emplovees appointed by

FATA Secretaraat line dnrectorates and autonomous bodies £tc were mc!uded
amongst which the number of 117 employees including the appeliants were
granted amount of Rs. 25505.00 million for smooth transition of the employees
as well as departments to provincial departments and to this effect a summery
was submitted by the provincial Qovernment to the Federal Government, which
was accepted and vide noﬁﬁcati'on dated 09-04-2019, provincial government was‘
asked to ensure payment of salaries and other obligatory expenses, including
_ terminal benefits as well of th‘e,employees against the regular sanctioned 56983
Mnistrative departments/attached directorates/field formations of
\/J erstwhile FATA, which shows that the appellants were also Working against
sanctioned posts and they were required to be smoothl;f'lmerged with the .-
establishment 'and administration department of provincial government, but to
their utter d@smay{ they were declared as surplus inspite of the fact that they
. ._ were posted against sanctioned_ posts and declaring them surplus, was no more
| than mélaﬁde of the| respondents. Another discriminatory‘ behavior of the
5jrespondents can be seen, when a total of 235 posts were_created vide order
idated 11 06-2020 in administrative departments i.e. Fmance, home, Local .
Government Health, Environment, Informatson Agncult:ure Imgatzon, Mineral

and Educatton Departments for adjustment. of the staff of the respectuve

“idepartments of ex-FATA, but here again the appellants were diécriminated and no
post was created for them in Establishment & Administration Department and
chey were declared surplus'and later on were adjusted in various directorates,

which was detrimental to the:r rights in terms of monetary benef“ts as the

allowances admissible to them in their new places of adjustment were Iess than

the one admissible in civil secretanat Moreover, their semorzty was also affected -




asf they were placed at the bdttdm of seniority and their promotions, as the
appellant appointed as Assstant is stlll work:ng as Asslsta tin 2022' are the
| factors, which cannot be ignored and which shows that |njustnce~ has been done to

|
|the appeliants Needless to mentton that the respondents fa:iw to apprec:ate that

|the Surplus Pool Policy-2001 did not apply to the appellants since the same was
Spec:f‘ ically made and meant for dealing w1th the transition of dustnct system and
resultant re-structuring of governmental offices under the devolution of powers
from provincial to !ocal governments as such the appellants servuce in erstwhlle
FATA Secretariat (now merged area secretariat) had no nexus whatsoever with
the same, as neither any department was abolished nor any post, hence the

surplus p

policy applied on them was totally illégal. Moreover the concerned‘

rned counsel for the appellants had added to their miseries by contesting their
cases in wrong forums and to this effect, the supreme court of Pakistan in their
Case in civil petition No. 881/2020 had also noticed that thé petitjoners being
pursumg their remedy before the wrong forum, had wasted much of their time
and the service Tribunal shall justly and sympathetlcally cons:der the question of
delay in accordance with law. To this effect we feel that the delay occurred due to
-wastage of time before: wrong forums;, but the appeliants co;rtinuously contested

- their cése without any break for getting justice. We feel t!éat their case was
already spoiled by th' reﬁpondents due to sheer technicalities 'and withdut

| . touching ,me.rit of the czse. fhe apex court is very clear on the point of limitation
that cases should be considered on merit and mere technicalities including

limitation sha'ﬂ, not debar the appellants from the rights accrued to them, In the'

instant case, the appellants has & strong case on merit, hence we are inclined to

" :condone the delay occurred due to the reason mentioned above.

1} We are of the considered opinion thak the appellants has not been treated
{

|n' accordance with law, as they were employees of admmlstratlon department of

the ex-FATA and such stance was accepted by the respondents in their comment -
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:
;" sétbmutted to the High Court and the Hugh Court vide ]udgment dated 07-11-2013
|

,e'“(‘

déciared them civil servants and empioyees of admmlstratfor' department of ex- |

FATA Secretariat and regularized their serwces against sanct,oned posts, despute
they were declared surplus They were dxscrlmmated by nct transferrmg their
services to the establishment and administration departnzent of provmcua!

government on the analogy of other employees transferred to their respective

departments in provincial government and in case of ndn-avai!abi!ity of post,
|Finance department was requiifed to create posts in Establishment & -
;Administration Depa;rtment on the aﬁal@gv of creation of posts .in other
Administrative Departments as the Federal Government had granted amount of
o \W for a total strength of 56983 posts including the posts of the
b} - appellants and declar‘qng them_ surplus was unlawful and based on malafide and
‘ 'on this score alone the impugned ordef is liable to be set aside, The correct
course would have been to create the same number of vacancies in their
respective department i.e. Estabiishment‘ & Administrative bepartmenl; and to

post them in their own department and issues of their seniority/promotion was -

required to be settled in accordance with the prevailing law and rule,

12.‘. We have observed that grave injustice has beer: meted out to the
appellants in the sense that after contesting for Ionger for thenr regu!anzatton and
finally after getting regularized, they were still deprlved of the service
structure/rules and creation of posts despite the repeated directions of the three
, member bench of Peshlawar High Court in its judgment dated,07-11~2013 passed |

+in Writ Petstlon No. 969/2010. The same directions has still not been mplemented

~
|

‘and the matter was made worse when unpugned order of - plaung them in surplus

pool was passed, which darectiy affected their senlonty and the future career of

the appelfants after putting in 18 years of service and half of their service has

Eal;ready been wasted in litigation.
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' §1i3. _In view of the foregoing discuss‘ion, the initant appeal alongwith

o
t
c%mnected service appea!s are accepted. The impugned order Lated 25-06-2019 is

?set aside with direction to the reSpondents to adjust the appeilants in thetr"
 respective department s.e. Establishment & Administration Department Khyber |
'P:akht(mkhwa against their respedive poéts and in case of non-avai;iabil;ty of
'posts, the same shall be created for the appellants on th/e same manner, as were
created for 6ther Ac_iministrative Departments vide Finance '}IDepartment

'notiﬁcation dated 11-06-2020. 'qun their . adjustment i  their respective

department, they are held entitled to all consequential benefits: Th¢ issue of their

'senidrity/promotion shall be dealt with in accordance with the prdvisions
contained in Civil $ervant Act, 1973 and Khyber Pakhturikhwa Government
Servants (Appointmént, Promotion & Transfer) Rulés, 1989, carticularly Section-

17(3) of Khyber Pakhtunkhwa Government Servants {Appcintment Promotion &

' Transfer) Rules, 1989. Needless to mention and is expected'-that in view of the

ratio as contained in the judgment titled Tikka Khan and others Vs Syed Muzafar
Hussain Shah and others (2018 SCMR 332), the semorlty wouid be determmed

accordmgfy Parties are left to bear their own costs. File be consngned to record
room,

ANNOUNCED
14.01.2022

(ATIQ-UR-REHMAN WAZIR)
CHAIRMAN 4 MEMBER (E)
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ORDER

14.01.2022

|
* their own costs. File be consign’éd to record room.

Butt, Additional Advocate Genéral for respondents_'ps:ese'n.t. Arguments

heard and record perused.

Vide our detailed judgment of today, separateiy placed on file, the

instant appeal alongwith connected service appeals are accepted. The

'imbugned order dated 25-06-2019 is set aside with direction to Ehe

respondenis to édjust the appellants in their respective departiment ie.
Estabhshment & Admm:st;at:on Department Khyber Pakhtunkhwa agalnst
their respective posts and 'in case of non-availabihty of posts the same
shall be created for the appellants on the same manner as were created

for other Administrative Departments vide Fanance Depa *'tmer;t nottf' cation

dated 11-06- -2020. Upon their adjustment in their respactive department,

they are held entitled to all ,consequential benefits. The issue of their

seniority/promotion shall be dealt with in accordance with the provisions

|

Servants (Appointment, Promotion & Transfer) Rules, 1989, particularly

Section-17(3) of Khyber Pakhtunkhwa Government Servants (Ap&iintment
Proﬁwotionl & Transfer) Rules, 1989. Needless to mention and is expected

that in view of the ratio as contained in the judgmén{? titied Tikka.Khan

and others Vs Syed Muzafar Hussain Shah and others (2018 SCMR 332),/

the seniority would be determined.accordingiﬂ/.z,v;,:ih.?,,?_lr,ti,es.' are left to bear .

ANNOUNCED
14.01.2022

L1 A EER) (ATIQ-UR-REHMAN WAZIR) -
. CHAIRMAN - ' , MEMBER (E)

Learned ‘counsel for the ‘appelldht present. Mr. Muhammad Adeel |

contained in Civil Servant Act, 1973 and Khyber Pakht'unkhwa, Government

e

. e
P ,.ﬁ" ..
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