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ks FORM OF ORDER SHEET
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Implementation Petition No.__ 720/2023
.| S.No. Date of order
proceedings
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“1 04.10.2023

The impleméntation petition of Mr. Mt)_hamuﬁad |
Naveed submitted today by Mr. Ali Gohar Durrani

Advocate. It is fixed for implementation report before

Single; Bench at Peshawar on : - Original -~ -

file be requisitioned. AAG has noted the next date. |
Parcha peshi is given to the counsel for the petitioner.
. By thelorder.gf Chairman
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BEFORE THE |
- HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL |

In Re: .

N S Execution Petition No. 2 aD /2023

* In Service Appeal No. 1227/2020 |
Dec_ided on: 14. 01. 2022

Muhammad Naveed Versus The Government of Khyber

Pakhtunkhwa and others
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L | Execution Petition with Affidavit | - ; / 4
2. Memo of address ' - 7
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4 | Copy of Notification dated 25- | B
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| Copy of the Service Appeal No.

C
5 1124472020 is Annex-A
Co f th /Z;f - 2/”
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BEFORE THE o
HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL Khz.*:bgr Palihtulkhwa
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In Re: Bt % A
Execution Petition No. Z Z& /2023

In Service Appeal No. 1227/2020

Decided on: 14. 01. 2022

Muhammad Naveed S/0 Muhammad Maqsood; R/o Post Office
Kababyan Warsak Road 32 SNT, House No. AT-1, Tehsil and

District Peshawar

(PETITIONER)

Versus

1. The Government of Khyber Pakhtunkhwa through Chief

Secretary, Civil Secretariat, Peshawar.

2. The Government of KPthrough Secretary Establishment,
Establishment & Administration Department Civil Secretariat,

Peshawar, ‘ \

3. The Government of KPthrough Secretary Finance, Finance,

Finance department at Civil Secretariat Peshawar.

4. The Government of KPthrough Additional Chief Secretary
Merged Areas, Office at Warsak Road, Pesliiawar. :

| (Respondents)



EXECUTION PETITION TO GIVE EFFECT & IMPLEMENT
THE JUDGMENT OF THIS HONOURABLE TRIBUNAL
DATED 14-01-2022, UPON THE EXECUTION PETITIONER.

Respectfully Sheweth.

That the petitioner earnestly craves the permission of the Honorable

Service Tribunal to submit as under;

1. THAT the petitioner was appointed as a Sweeper (BPS-1) against the
vacant post vide notification dated 12-02-2004.
Copy of appointment order is Annexure-A.

2. That along with the petitioner a total numberof 117 employees
appointed by erstwhile FATA Secretariat were declared as surplus
and placed them in surplus pool of Establishment &
Administrative Department vide order dated 25-06-2019, and for
their further adjustment/placement w.el.f 01-07-2019 by virtue of
which the civil servants were adjusted in the Surplus pool of
Establishment Department and Administration Department.

Copy of Notification dated 25-06-2019 is Annexure-B

3. That an appeal was filed in this regard, befox;e the Honourable
Service Tribunal and the same was heard on 14-01-2022. The said
appeal was accepted, and subsequently, the irﬂpugned notification
dated 25-06-2019 was set-aside, and directions were given to
respondent i.e the concerned authorities, to adjust the appellants to
their respective departments. |

Copy of the Service Appeal No. 1227/2020is Annex-C

4. That along with the aforementioned direction:s, the Honourable
Service Tribunal rendered that upon adjustment to their respective
department, the appellants would be entitled all consequential
benefits. Moreover, that the issue of seniority/ promotion would be
dealt within accordance with the provisions écontained in Civil
Servants (appointment, promotion and Transfer) Rules 1989, and in

the view of the ratio as contained in the judgméﬁt titled Tikka Kahn
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& other vs Svc_ed Muzgfar Hussain Shah & others (2018 SCMR 332),

the senjority\Wdﬁld be determined accordingly.

. That the Honourable Tribunal rendered its judgment dated 14-01-
2022, but after the lapse of about three months, the respondent did
not implement the judgment dated 14-01-2022 of this Honourable
Tribunal.

Copy of the judgment dated 14-01-2022 has been Annex-D

. That due to the inaction of the respondents to comply with the
directions of the Honourable Service Tribunal, post lapse of 3

months, an execution petition no. 250 of 2022 was filed in this

regard, and the same was decided affirmative.

. That the judgment dated 14-01-2022 rendered By the Honourable
Service Tribunal is also applicable on those civil servants who were

not a part of the said appeal, because judgments of the Honourable

Service should be treated as judements in rem, and not in

personam. Reference can be given to the relevant portion of

judgment cited2023 SCMR 8, produced herein below:

“The learned Additional A.G., KPK argued that, in !the order of the KP
Service Tribunal passed in Appeals Nos. 1452/2019 and 248/2020,
reiiance was placed on the order passed by the learned Peshawar 'High
Court in Writ Petition No. 3162-P/2019, which was simply dismissed
with the observations that the writ petitibn was not maintainable under
Article 212 of the Constitution, hence the reference was immaterial, In
this regard, we are of the firm view that if a learned Tribunal decides any
question of law by dint of its judgment, the said judgment is always
treated as being in rem, and not in personam. If in two judgments
delivered in the service appeals the reference of the Peshawar High Court
judgment has been cited, it does not act to zvashoﬁt the effect of the
judgments rendered in the other service appeals which have the effect of a
judgment in rem. In the case of Hameed Akhtar Niézi v. The Secretary,
Establishment Division, Government of Pakistan and !others (1996 SCMR
1185), this Court, while remanding the case to the Tribunal clearly
observed that if the Tribunal or this Court decides a point of law relating
to the terms of service of a civil servant which covers not only the case of

the civil servant who litigated, but also of other cz'vii servants, who may



(5]

have not taken any legal proceedmgs in such a case, the dictates of justice
and rules of good govermznce “démand that the benefit of the above
judgment be extended to other civil servants, who mclzy not be parties to
the above litigation, instead of compelling them to approach the Tribunal

or any other legal forum.”

. That relying upon the judgment of the chourable Supreme Ccurt,

the execution petitioner would also be subject to the judgment

Adated 14-07-2021 rendered by the Honourable Service Tribunal,

since the above mentioned judgment of the Supreme Court would

be applicable on all Courts sub-ordinate to it.' Reference can be

given to Article 189 of the Constitution of Paklstan, 1973, for easy
reference, produced herein below:

“Decisions of Supreme Court binding on other Courts

189. Any decision of the Supreme Court shall, to the cxteﬁt that it decides
a question of law or is based upon or enunciates a principle of law, be

binding on all other courts in Pakistan.”

. That the judgment of the Honourable Service tribunal cited 2023

SCMR 8, whereby, the essence of Article 212 of the Constitution of
Pakistan, 1973, was fulfilled, by observing that any question of law
decided by the Service Tribunal shall be treated as Judgment in
rem, and not in personam. In order, to give force to the judgment of
the Supreme Court, the execution petitioner may also be subjected
to the judgment rendered by the Honourable Service Tribunal.
Reference can be given to Article 190 of the Constitution of
Pakistan, 1973, for easy reference, produced herein below:

“Action in aid of Supreme Court

190.All executive and judicial authorities throughout Pakistan shall act in

aid of the Supreme Court.” !

10. That the execution petitioner now approaches this Honorable

Tribunal for directions to implement the judgment dated 14.01.2021

in the larger interest of justice and fair play.

Prayer:

It is therefore most humbly prayed that on the acceptance of this
petition, may it please this honorable tribunal to so kmdly direct the

EU !



implementation of judgment dated 14.01.2022 in Service Appeal No.
122772022 titled :Hanif Ur Rehman vs. Government of Khyber
Pakhtunkhwa through Chief Secretary on the Execution Petitioner, any
other relief that this Honorable Tribunal may deem appropriate in the
circumstances-of the case may also be given.

Execution Petitioher

Through
\

/54
(ALI GOHAR DURRANI)
Advocate High Court
0332-9297427 '
khaneliegohar@yahoo.com
SHAH | DURRANI | KHATTAK
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BEFORE THE
HONORABLE KHYBER PAKHTUNKHWA SERVICE

"TRIBUNAL

In Re:
Execution Petition No. /2023
In Service Appeal No. 1227/2020

Decided on: 14. 01. 2022

Muhammad Naveed S/o Muhammad Magsood R/o Post Office
Kababyan Warsak Road 32 SNT, House No. AT-1, Tehsil and
District Peshawar

(PETITIONER)

Versus

The Government of Khyber Pakhtunkhwa and otheré

(Respondents)

AFFIDAVIT Of, ,
I, Muhammad Naveed S/o Muhammad Magqsood R/o Post Office
Kababyan Warsak Road 32 SNT, House No. AT-1, Tehsil and

District Peshawar, do hereby solemnly declare and affirm on oath:-
I am personally conversant with the facts and circumstances of the case
as contained therein and the facts and circumstances mentioned in the
enclosed writ petition are true and correct to the best of my knowledge

and belief. y (ﬂ//
Deponent /(/ @
CNICE / 2059826~
Identified by: 7 @;L ..... §j§$
C/%\, AN ":) sra " @

ALI GOHAR DURRANI *

Advocate High Court
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BEFORE THE
HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL

In Re:
Execution Petition No. /2023
In Service Appeal No. 1227/2020
| Decided on: 14. 01. 2022
MEMO OF ADRESS

Muhammad Naveed S/o Muhammad Magqsood R/o Post Office
Kababyan Warsak Road 32 SNT, House No. AT-1, Tehsil and
District Peshawar (PETITIONER)

Versus

1. The Government of Khyber Pakhtunkhwa through Chief
Secretary, Civil Secretariat, Peshawar.

2. The Government of KPthrough Secretary Establishment,
Establishment & Administration Department Civil Secretariat,
Peshawar,

3. The Government of KPthrough Secretary Finance, Finance,
Finance department at Civil Secretariat Peshawar.

4. The Government of KPthrough Additional Chief Secretary
Merged Areas, Office at Warsak Road, Peshawar.

(Respondents)

Petitioner

ol

(ALI GOHAR DURRANI)

Advocate High Court
0332-9297427
khaneliegohar@yahoo.com
SHAH | DURRANI | KHATTAK

Through



mailto:khaneliegohar@vahoo.com

il

o

‘ | G’)VERNOI{'S SECREY \RI AT (I AT \) .
; ADMN WI’\'U l" SI- -:\W f\l{ o A

T
'On the- nconnm.nddrrm]x ol Selechion/Primotion (umu.uu the

competenl au(llonty has been pleased 1o appoint the fllowing candidates as Sw eeper i
- ‘BPS-1.0n contract basis plus admissible allowances/benefits as |ncsu||m| in the

followmg term & conditions -
fS,No,. . . NAME . : - : .

l. " DaiaRam ° °  S/0  BunsiLal {Gulgasht colany. Arbab Fiat
' ' Kotla Muohsin Khai Peshawar

2 " . Perdeep Singh ‘ SIO Anad Lal Cliohat ( Housc No. 57 Masjid
o ! . Wabi Gali R.A Bazar Peshawar Cantt, ‘ : : ‘
3. ;,' 'Mukc.sh S/O Younis Khan (House No.B-2 lmu.m.m
G TR ' ‘ ('olnny \V.1rs.lk Road Peshawar O
4, " Ramish - 'S/0. Alblct ( House H-7 I'LlLyaph ()llm
AR ' . © Golony Mall Road Pu»fnwar Cantt.
5. Muhamiiad Arshad - "S/OA - Abdir Razzaq ( flousc No.G-176 POF .
' . ' Colony, Distiict Abbottabad.
'; 6. . Muhammad '
f.‘: ' N co- ' !
t 'j . TERM AND CONDIT(ONS OF EMPLOY Ml NTON CONTRACT BASIS.
o T BPS-1  Pay (1870-ss sz) :
.f B : 1] _;. .
b C 20 I’crlod of contract will be 2 years. The contract will .iulnn..mc,,.”y he
Y terminated- on expiry of the stipulated perind. However it can be u(cndu i
“only {hruug,h i fresh order in writing oy the compietent authosits prior (o
" the expiry of‘cuwr.u.l period. i
3 Annual [ncrement will be admissidle after (.o:.i‘ﬂc:ien of oneeyear of
' © . service B : '
E . =y !
: 4. . (.'OnVc_ynngc allowance as por Goverament rules
' LS, l-_lbuse Rent allowaucé (As per Government Rules)
6. Leave, TA/DA and medn..ll ailo'v.\m e (.r\ pu Gover l(uiu)
] 7. Notice pcrwd lor fummahotm! coniract:- 'wn mopths natice ar inag
S months salary in lieu thereof ‘ e
8. . Bcnevbicnf Fund:-  Same facilities s ;uhnia:gsihffc (o govermment

- ‘ o Servants. :
9. Conmbumry Provident Fund:- 51, or minimum of pay by the cmpfm'cm
and S'/L nt cunlnbuimn by the Gov unu-unl ‘

il

-

o |
o A0 The unp.nyw s appointed on contract will nat v tribute 1 (: "l ..P
e - shall not be entitled 1o Pension and Grasigine ot :
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o Z _
FATA SECRETARIAT
(a)ORDmA'nON&ADMNsmAnON DEPARTMEND) ~ '
.WARSAK ROAD PESHAWAR ) .o
Estoblimen'toctton
0FFIGE ORDER
The Services of the following Sweepers who were appointed on contract
basis in the prescribed manner agalnst the regular posts are brought on regu!ar footing
from the date of their initial appointment mdtcated agalnst each - :
S.No | Name of official - Designation . - | Date of initial” Present place of posting
appointmenton | - -
. -{ contract basis
1. | Muhammad Nisar Sweeper | 01-12-2004  } Irri: & Hydel Power .
© . | Division South Waz: Agenc
s 2. | Ramish Sweeper -1 12-02-2004 | Admn & Coord Department
- v : FATA Secretariat
* 3. | Muharmdmad Arshad Sweeper 12-02-2004- |'Admn & Coord Department
. ' ) : .| FATA Secretariat -
4, Dana Ram Sweeper .| 12-02-2004 .| Irri & Hydel Power Division |
< - _ .+ | NwaA
5. Mukesh Sweeper - ° - [ 12-02-2004 | Irr & Hydel Power Division
- L : ) Khyber Agency
6. | Pardeep Singh . Sweeper . | 12-02-2004 - | Irr & Hydel Power Division
" : . N ) | Orakzai Agency
7. | Muhammad Naveed Sweeper . 12:02-2004 | Irr & Hydel Power Division
: 1 Mohmand Agency
2- Consequent upon above, they will not be entitled to benefit-of pension and
gratuity but only to the Contributory Provident Fund in't'efmg of Section-19 (2) of the
’ NWFP Civil Servants Act 1973. o
b " ADDITIONAL CHIEF SECRETARY (FATA) .
ot 2, -
«” %y \oFS/EM00-19 (GS) Vol-2/ ZéS é 5’7
l Dated Y /4/2008
Copy to:- -
|
' 1. Secretary Finance Department FATA Secretariat
l 2. Additional Accountant General (PR) Sub Office Peshawar
3. Director Irrigation & Hydel Power (FATA) Peshawar -
4. Deputy Secretary (Admn), FATA Secretariat
5. Estate Officer/DDO, FATA Secretariat
6. Section Officer (Budget & Accounts) Admn, FATA Secretariat
7. Section Officer.(Budget & Accounts) FATA Secretariat
8. Section Officer (Audit) FATA Secretariat
9. Budget & Accounts Officer, Directorate of Irr & Hydel Power
10. Executive . Engineers lIrrigation & Hydel Pawer Divisions, Khyber, Orakzai

Mohmand, North Waziristan and South Waziristan Agencies
11. Agency Accounts Officers, Khyber, Orakzai, Mohmand, NW and SW Agencies
. 12.. PS to Secretary (Admn & Coord) Depanment FATA Secretanat .
13. Bili Clerk (Admn Deparlment)

B 14. Officials concerned. . ' ' ’
] ) . (IHSANULLAH KHAN) C

Section Officer (Estab)
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No. SO(O&MY/IE&A1/3-18/2019:
FATA with Khyber Pakhtunkbwa,
following 117 employees appainted by e
them in the Surplus Pool of 1
. :uljusuncu"nlplzmmcm w.el 01.07.2019:-

SrrNc). ame

T 1. | Ashig Nussain
2, | thanifur Rehman
1. Shaukm Klign
4, | Zuhid Khan
5. | QuiscrKhan

. 6. Shahid Al Shah
7. l’nmo'r] Khan B
8. | Touscefighal ~~
0. | waseem

1o, | Atief Flussain .

2. ] Rub Nawuz,

13. | Kamnun

15. .} Fazl-ur-Rehmuan

Nume of cmployee

- e -

1, [AmicAl” T T

14, | Hafiz Muhummad X}h}ud

V6. | Rajub AMli Khan

| ﬂ(”/‘ M/«

GOVT. OF KHYBER PAKHTUNKITWA

ESTABLISHMENT & ADMN: DEPARTMENT

-

.(.]ili(‘:_ﬂll,A'!‘l()N WING). ==
Dated l’cs‘i’mwar' the 25" Jung, 2049 - CON

Desipnation

Assi:i;ﬁi

TAssistim

Asslstany

Assisiont

' ASSESU]I!I

) ‘Compuicr Opcrutor

Compunter Opém‘io;

Computcr?)[;rn'u;r-

| computer Gperutor

Compim:r dpcrdtor .

-

N ———— | b

» e vm—

17.. l!_qkhtiur Khan

I8 |1 'iakccm-“ywt_l-l)lﬁ

19, | Nnscem Khan
a0, Tnomuliah ~
21, | Hozrmt Gul -~

[ PETRPERPRESRTERI Y

———— .. ~

Il

- . . - —— .

- Compulcrbpc;mor

-

Computer Operatar

Compﬁiéf Qperalor

| Computer Operntar

"I Computer Operalor

" Hcad BruNsmon

Sub tngineer
Tl =
“Storekesper
‘Driver

Driver

22. | Suid Ayaz.
23. | Abdul Qudir

25. | Iqbat Shab

26. | Muhammad Al

- e e

24, | Sharbui Khan _

Driver
Driver
Priver
Priver

Driver

Annexuze ( B)

In pursuanee ol Integration ond merger of crstwhile
the' Competent Authority is pleased 1o declare the
rstwhile FATA Scerewrint os “Surplus™ ond pluce
istnblishment and Administrution Depurtment [or their further

BPS (Persunl)
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‘;..:»,”7", Khan Muhammnd Diver - s
38, | Waheedufiul Shah | Briver~ g
2. ‘Mastan § Shnh R Driver - N
130, Muhashir Al Abam ™ | Briver ~ s 7
'z:gl. Yousal Hussgin .~ T Driver 5
3 thsanulial Diiver 5
3|3 l)uud ghah e . Priver T s T T
3 Qismat Wali o Driver T T
i ig g:‘nr‘n Zab ) Dr‘{vcr o ) . £l )
136 alqatullaly o | Driver i 5
137, | Qismatutinh Driver S
38, | Wall Kian T e R
1 3% | Muhammad Zhir ¢ Shah 'i’mw" S ‘ 5
| 40, | Niox Akirtar Driver _ o 4T
|4l [Menadan 77T v . LR
42, | Zaki ullah ‘ e N I -
37| Sabir Shah - Nolb Quiid o
44, Muh‘\mmndllussmn " | Naib-Qasid " ) e
as Zubuir Shah Vaib Qasid T 2
”__i__-'}_(g;-_rvhlhammnd Shorif Naib Qusid” ) :, IS o
a7, | Dost Al fmoed | T
48 'N'lshat Khan T abGsid e} . S
49, | Wadan Shah - ] | i Gasid ' S P .,._E__.M —
~ 30, | Inomullah Nabb Qasid o - .
31 Magsood Jon LA I S—
52. | Zceshan Naib Qasid 2 -
—_.“5—3._ Ar:had Khan T ,‘._.-._.._- Wm"‘g:ﬁ_ R 2 —
__S:f._ lkl\}aq Khan Naib Qasid I I ST
755, | Saldar Ali Shah Naib Qosid ¢
T 56, th'SGa’mﬁﬁ' Naib Qasid “. 3
757."| Tiidayatullah Naib Qasid =
58, | Kimlid Khan Naib Qusid L,
59. | Shabir Khan Naib Qasid . :
60. .| Saced Gul Naib Qasid L 2 o
61, | Zahidullah Naib Qusid - 2
62. | Varhad Gul Naib Qasid B
63. Ilamccd Khan NobQasd 2 |
: _64 '_Rasl‘\ia“}.(hnn Naib Qusul . - ] 2 t
__6s. _f_)_t)_;t-Muhammad Naib Qasid e R S
66. | Sajidullah NuibQosid | _ .. . % ___
67, | Iikhar ud Din NaibQasid L
68. | AflaFur Rehman Chowkidar o
69. | Muhammad Amir Chowkidar 2 .
790, | YasarArofat Chowkidar T2 T
U9V Zinred Khan Chowkidar I T
_n Kimyoul ST T T Chowkider | T2
A | T ki VT T
e e e — - — v B T e it
. 4
{
|
|




| - D
|l ERETT  F T T T @
Safiulish . TEem o ; .'—C-fx?\vi?dc;r“ _— - . - Gy T T
fnayatulluh -:: “Chowkidor - 2 ;_:_
Muhammad Abld e Choiw}faair -l :
. Daud Kh‘m R v A r )
). | Muhommad Suleems 7 T | RE ciemnienNidusia =
Fusmle itag Moali - T 2
IR R — Violh aiaaatll e S
Neliad Dadshaly R Mall : T T
Nigzali — I I S o 2
Muhammad Arshad T 7 "I Cook R R 2 N
Raohuftah T T  Rhudim Mosgue | 2 _
Taldun T T T Regalotion Belder | 2 —
Muhsmmad Arshod Sweeper T .
Rowmish T | Sweeper -7 2
Karun ) {Sweeper ; ) -
—Maﬁiif\rfs\; R | Swecper - I
Shumait  ~ - A Sweeper :: o2 _|_
“Ruhid Masceh - - Sweeper . 2 o
Nocem Munir OS\vcc.pci R .. f______ _-
Pardecp Singh Swecper L 1
. | Mukesh A Sweeper 2
“Muhammad Naveed Sweeper R B .
Daia Ram  ISweeper i
. | Muhammad Nisar Swecper o . -
Said Anwar : Naib Qusid bl
00, 1Tascch Zeb ) Naib Qasid 1. B
101 Abid , Naib Qu.ud L '___.___‘_
A~ 71024 Wakecl Khan NaibQusld & —
103.| Muhammad Amjad Ayaz Naib Qasid . _ !
104.| Samiullah _ 'N“ibQ"f,i‘! . R
" 103, | lahib-ur-Rehman _ NeibQasid bl
""106 Muhammad Shoaib __| Neib Qasid o
! 107. nawur Khan Naib Qasid SRS ) .-l. .
” 108 | Misbahullah Noib Qusid e
109} Muhammad Taoveer Naih Qastd . ,‘i,_._...vg -
110 Woqas Khurshid ) Naib Qasid - - .
11| Mubsnmad /;nanhnh o 'NaibOnsid L 1. .
T n2flavedKban T [NabQuis 4 o !
: " 113 Neor (Nabla ch__ I S ,‘_ e
T4l Amjnd Khan . Mali - S M ! —
{75, Jawad Khan MH_ :_. Mali L L
T6 tham ul haq L Chowksdnr - L
N7 Simjad-din T T 7 | Chowkidar | - L) o
2. 5 Inordérto cnsure pmpcr and cxpeditious ad)ustmcnliubsarption -of the ¢ :}1(;’\:; —
mcnuomd surpius slalT Dt.puly Sceretary {[’slabhshmcm) 1»"‘“*’1‘3[““"’“1 Dcpurtmc A
?TT STEE% Scanned by CamScanner
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. B Becment al' the surplug paol staly, .

s Sa ¥ » : H . vy » . . e
7 ‘ ..( m\.\g.q}mu upan abevie il thie above surplus sl alongwith their original
. vevord ol seevice e direeted W report 1o the Deputy Seerctiry (Estublishment) Establishment
o Departnent Tor further necessury action, '

' CIINF SECRIVTARY

. T GOV'T. ()l’\l(l'l\"l!ls}ll PAKIITUNKITWA
- Eadit.Nods Dite tven
(.‘nniy e

-—

. Additionnl Chier Seeretary, P& Department,
Adilitional Chie? Seeretury, Merged Arens Seeretariat,
. Sunior Member Boord of Revenue,
Peincipnl Seeretary 10 Governor, Khyber Pakhtunkhwa,
Principal Seerelory to Chiel Minisler, Khyher Pakhunkhwa.
():. Al Administrtive Seerctaries, Khyber Pakhtunkhwa. o -
7. "The Accountant General, Khyber Pakbtunkhwa.
“N. Seeretury (A1&C) Merged Areas Scerctariul,

9. Additional Sceretary (A1&C) Merped Areas Seeretarint with the request to hand
over the relevant record of the abave stal) to the Estblishmeat Departnent for
further necessary agtion and twking up the case with the Finunce Departiment with

~repand to Tinancinl implications ol the sl weef. 01.07.2619.

10, AN Divisional Commissioners in Khyber Rakbiunkhwa.

11, Al Deputy Commissioners in Khyber Pukhtunkhwa.

13, Dircctor General Informntion, Khyber Pakhlunkhwa.

/13. IS to Chicl Scerctary, Khyber Pakhtunkhwa,

14. Deputy  Sceretary  (Hstablishment),  Establishment Depariment  for  necessary
action, :

(5. Seétion OfTicer (1-1), Establishment Department.

16. Section OfNicer (15-111) Estublishment Department for necessary action.

17. Seetion Officer (13-1V) Establishiment Departlment.

18, PS 10 Secretary Eslablishiment Department.

1. P’S to Specint Sceretary (Regulntion), Lstablishment Departiment,

20, PS to Speeinl Seerctury (Lstablishmient), Iistabiishment Deps

S e 1D
. - .

A0 il

S , SECTION (FFICER (0O&M)
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BEFORE THE HON'’ BLE SERVICES TR!BUNAL KPK, PESHAWAR

“u : G

Service AppealNo.____ /2020 .

- | 415?2"?.',",'::::2::“
’—W Digger NG _/
L SC ‘Haseeb Z€b $/0 Aurongzeb

NGID Qasid, Citeg /] /
° Khyber Pakhtunkhwa Ombudsperson Secre?onof

Room No.212, Benevolent Fund Building, r
Peshawar Cont’r..........‘.....................,................................._.«ppellont

VERSUS

1. The Govt of KPK
~ Through Chief Secretary,
. Civil Sécretcsriot Peshawar.

Through Secretary Estobhshment

2; The Govt of KPK
' |

| Establishment & Administration Department,
- Civil Secretariat, Peshawar.”

3. The GoviofKPK
- Through Secretary Finance, .

Finance Department, Civil Secretariat, Peshawar

4.1 Government of KPK
Through Additional Chief Secretary Merged Areqgs,
Office at Warsak Road, Peshawar............... ..Respondents

| | . 1

)\“c‘"" r43Y service appeal u/s 4 of the Seivices Tribunal Act,

- 1974 against the impugned Noﬂﬁcahon
No.SO(O&M/E&AD/3-18/2019 dated 25.046.2019
vide which the 117 employees including the
appellant appointed by erstwhiie FATA Secrétoriai
- as “Surplus” and placed them in the Surpius Pool
.. of Establishment & Administration Department for
their further adjustment/ placement w.elf.




A

g

01.07.2019, Office Order No.00209/EA dated
23.08.2019 and Office Order No.SOG(SWD)1-
60/Staff/2019/1946-55 dated 27.08.201% vide
. which the appellant has been adjusted in
Ombudsperson Secretariat from the Surplus Fool.

Prayer in Appeal:

On acceptance of this appeal, the impugned Notification
dated 25.06:2019, office orders dated 23.08.2019 and
27.08.2019 may please be set aside and consequently the
respondents be directed to adjust the appellant in Civil
Secretariat of Establishment & Administration Department or
Finance Department.

Respectfully Sheweth:

The appeliant humbly submits as under:

That the appeliant was the émpléyee of erstwhiié FATA-

Secretariat and he was serving as Naib  Qasid in
Administration Department of erstwhile FATA Secretariat.

That after merger of FATA into Proyihce of Khyber

Pakhtunkhwa, the respondent No.1 vide Notification
SO(O&M/E&AD/3-18/2019 dated 25.06.2019 declared 117
employees including oppel%ant'os “Surplus” and placed them
in the Surplus Pool of E&AD for their further adjustment/

placement w.e.f. 01.07.2019. {Copy of Notiﬁcaﬂan dated

25.06.2019 is Annexure “A").

' . : |
That the respondent No.l vide Nofification No.SO(E-

I}/E&AD/9-126/2019 dated 24.01.2019 directed the Finance
Department Office working under the erstwhile FATA
Secretariat, henceforth report to Secretary Finance

Department KPK. (Copy of Nofification dated 24.01.2019 is
Annexure "B").
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4. That the appellant should have been adjusted in Finance

Department KPK but was adjusted in Ombudsperson

- Secretariat from the Surplus Pool vide office order dated

23.08.2019 and 27.08.2019. (Copies of office orders dated
23.08.2019 and 27.08.2019 are Annexure “C" & "D").-

5. That it is pertinent to mention here that, the employees of
erstwhile FATA Secretariat including appellant impugned the
notification dated 25.06.2019 ibid through writ petition
N0.3704-P of 2019 in the Honourable Peshawar High Court,
Peshawar and the Hon'ble Court dismissed the said petition
vide order/ judgment dated 05.12.2019. (Copies of writ

petition and order/ judgment dated 05.12.2019 are Annexure
“E" & HF").

é.  That thereafter, the emp!byees of erstwhile FATA. Secretariat
including The‘ appeliant filed CPLA No.881/2020 in the august
Supreme Court of Pakistan against the order/ judgment
dated 05.12.2019 passed by the Hon'ble Peshawar High
Court, Peshawar and the Honourable Apex Court while
deciding the CPLA vide order/ judgment dated 04.08.2020
held that the correct forum to adjudicate upon is the Service
Tribunal and the petitioner should have approach the

competent forum. (Copy of order/ judgment dated
04.08.2020 is Annexure “G").

7. That the appellant being aggrieved from the notifications
j and orders, files the instant appeadl, inter alia, on the
f following amongst other grounds:

.

G@ounos
|A.. That the impugned Notification dated 25.06. 2019. office
| orders dated 23.08.2019 and 27.08.2019, are 1I!egcl against
facts and law on the subject as well as Surplus Policy. .

a4




That the impugned ndtiﬁéqﬁéns and orders are the sheer
violation of law on the subject and the Corsstitution as well.

That the impugned nofifications and orders are ilegal,
unlowful, void and ineffective upon the rights of the
appellant.

That the impugned nofifications and orders are against the
principles of natural justice and fundamental rights as

~guaranteed under the Constitution of Islamic Republic of

Pakistan, 1973.

That in fact, the oppellant's case is not of abolition of posts,
or service or setup to begin with and the concerned,
departments and affached department together with the
posts continue to exist and have not been abolished.

That neither conscious application of mind has been

undertaken nor speaking nor reasoned order has been

passed and [Surplus Pool Policy, 2001 has been senselessly
applied to the appellant. '

That the impugned nofifications and orders have been
issued/ passed in flagrant violation of the law and the Surplus
Pool Policy itself and deserves to be set aside.

That the mechanism provided for adjustment and fixation of
seniority of the surplus employees in the Surplus Pool Policy,

2001 will deprive the appellant of his seriority and other

benefits-will render him junior to those who have been
appointed much later in fime than the appeliant.

That as ihere is no service structure and service ;rules and
promotion for the employees of Ombudsperson Secretariat
the adjustment of appellant in the said Secretariat will

damage the service career and rights of the appeliant by
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" means of discrimination and misap _lCOﬁ.Oﬂ of Surplus Pool
Policy, ZOQl .

That blatant discrimination has been committed in the
adjustment of the appellant as compared to other similarly
placed employees of erstwhile FATA Secreiariat- have been
adjusted in different departments of KP Civil Secretariat.

That the appelldnt seeks leave to agitate more grounds at
the time of arguments in the instant appeai. |

it is. therefore, most ‘humbly prayed that on

acceptance of the instant service appeal, the impugned

Notification dated 25.06.2019, office orders dated 23.08.2019

and 27.08.2019 may please be set osude@,nd consequently
the respondents be directed to adjust the 'Adppeflon’r in Civil
Secretariat of Establishment & Adminis’froﬁoh'Depcr’rmem or
Finance Department.

Any other remedy which deems fit by this Honourable
Tribunal may iolso be granied injfayour of the appellant,

Through

o

syed ahéa Zahid Gilani .
N\ 'i/\ :

Ateeq-ur-Rehman

: T
Syed MurtazoZohid Gllani
Advocates High Court

.
- ’ 'f' ‘l."‘i‘




BEFORE THE SERVICES TRIBUNAL, KPK, PESHAWAR

Service App‘eol No._- /2020

Mubearareed Haseeb Zeb....... ............... e Appellant
VERSUS |

Govt of KPK and others.........oooivioioovooo o Respondents
AFFIDAVIT

) Muhammad Haseeb Zeb s/o Aurangzeb, Naib Qasid, Khyf)er
Pakhtunkhwa Ombudsperson Secretariat, Room No.212, B_enevoient o
Fund Building, Peshawar Cantt, do hereby so!cq_rnnly‘ affirm .oﬁd
declare on oath ’fh‘o’r»The contents of ’rhé occorﬁponyin'g_'-Servlce
Appeal cre tfrue and correct to the best of my knowiedge and belief R

and nothing has been concealed from this Hon'ble Tribunal.

| ATTESTED \).




BEFORE THE SERVICES TRIBUNAL, KPK, PESHAWAR k

1

Service Appeal No. /2020

|
,;{.:-::}——o———/:

Bt

SHASEED Z€Duerreeeeeeeeeoereee | ....Ap;:;f;ié:ont/ Appellant

Govt Of KPK and OherS.........ovevveeririreiecreseinnernenc e RESPONdeNts

Application for ' suspension of the operation of
impugned Notification dated 25.06.2019, office
orders dated 23.08.2019 and 27.08.2019, tili the final

decision of the instant service appeal.

Respectfully Sheweth:

1. That the titled. service appeal s filed be'i'ore this Hon'ble

Tribunal, in which no date of hearing has yet been fixed,

2. That the applicant/ appellant has got a good prima facie

case in his favour, and is sanguine about its success.

et p
1

3. That the bolcl:mce of convenience also i:esm favour of the

applicant/ appellant for the grant of inierirﬁ frelief.

4. That if Nofification dated 25.06.2019, office . orders dated
'{ 23082019 and 27.08.2019, are not suspended, the
| |

o ‘applicant/ appellant would suffer irreparatie loss.
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(). &

- That the facts and grouhd_s' of the accompanying service
. appeal may kindly be reod as an integral part of this

application.

It is, therefore, respectfully prayed that on o‘ccep’rcnce
of this application, the operation of Notification dated
25.06.2019. office orders dated 23.08.2019 and 27.08.2019,

may kindly be suspended, fill the fingl‘decjt ;o@of the instant

service appeal

Date: 1! /0372020

AFFIDAVIT:

Ateeq-ur- Rehmon
Advocate High Court

It is stated on oath that the contents of Appiication are true

and correct to the best of my knowledge ond beluef and nothing has

been concealed from this Hon'ble Tnbun@ﬂ?y}

"é' "g%




Pakhtun khwa.

. Service Appeal No. 1227/2020

0
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|
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|
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" Hanif Ur Rehman Assastant (BPS-16), Dsrectorate of Prosecution Khyber

. Date of Institution ... 21.09.2020,
Date of Decision ...~  14.01.2022

|
IR (Appellant)]

/

¥ US

Government_ of Khyber Pakhtunkhwa through its Chief Secretary ]at Civil.
‘Secretariat Peshawar and others.,. , o '(Respondents)

B

Syed Yahya Zahld Glllam Taimur Haider Khan &

Ali:Gohar Disfrani, : : ' .
Adyocates | o For Appellants

]

Muhammad Adeel Butt, :
Additional Advocate Geheral - For respondents .

AHMAD SULTAN TAREEN T CHAIRMAN ' }

" ATIQ-UR-REHMAN WAZIR

MEMBER (EXECUTIVE)

JUDGMENT

i

- S '
ATIQ-URJ-REHMAQ WAZIR MEMBER (F):- . This singlejudgment,.

shall dispose of the instant service appeal as well as the roflowmg connected

service appeals as common questlon of law and facts are mvolved therem -

© 1. 1228/2020 titled Zubair Shah

2, 1229/2020 tited Farooq Khan

5. 1232/2020 titied Ashiq Hussain

3. 1230/2020 titled Muhammad Amjid Ayaz "

6. 1233/2020 titled Shoukat Khan -
7. 1244/2020 titled Haseeb Zeb"

"4, 1231/2020 titled Qzlaser Khan oy . ' S
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-
Q]
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03, Learned counse

8. 1245/2020 titled Mutiarmimad Zahir Shait " - .
9. 11125/2020 titled Zahid Khan

0.11126/2020 titled Touseef Igbal

1

0‘2 Brief facts of the case are that thg appella'nt was initially appointed as
A]ssustant_(sps-n) on contract basis in Ex-FATA Secretariat vide order dated 01-
12-2004 His services were regularized by the order of Peshawar High Court vide
judgment dated 07- 11-2013 with effect from 01 07-2008 in compllalnce with
cabinet decision dated 29-08 2008. Reguianzatron of the appeliant was delayed
by the respondents for quite longer and in the meanwhile, in the wakie of merger

of Ex-FATA with the Province, the appellant alongwith others were declared

‘surplus vide order dated 25-06-2019. Feeling aggrieved the appeliant alongwith
others filed wnt petition No 3704-P/2019 in Peshawar Hrgh Court, but in the
fie the appellant alongwith others were adjusted in various directorates,
hence the Hsgh Court vide judgment dated 05-12-2019 declared: the petition as
infructuous, which was challenged by the appellants in the supreme court of
Pakistan and the supreme court remanded their caSé to this Tribuoa! vide order
dated 04-08-2020 in CP No. 881/2020 Prayers of the appeilants are that the
impugned order dated 25-06-2019 may be set aside and the appeliants may be
retained/adjusted against the secretariat cadre borne at the strength of
Establishment & Administration Department of Civil Secretariat. Simiiarr.s/
seniority/p'rom,otion may also be given to the appei[ants since the inception of
their employment in the government department with back benefits as per

judgment titled Tikka khan' & others Vs Syed Muzafar Hussain Shah & others

(2018 SCMR 332) as well as in the Irght of judgment of larger bench of high court

in Writ Petition No. 696/2010 dated 07—11 2013.

5

for the appellants has contended that the appeliaots has

‘ not been treated in accordance wrth law, hence their rights secured under the




~ passed in accordance with law, therefore is _rié; tenable and liable to be set aside;

3

that the appellants were appointed in Ex-FATA Secretariat or: contract basis vide

order dated 01-12-2004 and in compliance with Federal Goaférnment decision

dated 29-08-2008 and in pursuance of judgment of Peshawar High Court dated

107-11-2013, their services were reqularized with effect from 01-07-2008 and the

|

appellants were placed at the strength of Administration Department of Ex-FATA

Secretariat; that the appellants were discriminated to the effect that they were

placed in sunfpluspool vide order. dated 25-06-2019, whereas services of similarty -

| placed employees of all the departments were transferred to their r:espgctive

departments in Provincial Government; that placing the appellants in surplus pool

~Iwas not only illegal but contrary to the surplus pool policy, as the:e appellants

never opted

e placed in surplus pool as per section-5 (a) of the Surplus Pool
of 2001 as amended in 2006 as well as the unwillingness of the appellants
is also clear frorﬁ the respondents letter dated 22-03-2019; thét by doing so, the
mature service of almost fifteen years may spoil and go in waste; tﬂat the ilegal
and untoward act of the respondents is alsc evident from the notification dated
08-01-2019, where the erstwhile FATA Secreta.riat departménfs and directorates

have been shifted and placed under the administrative control of Khyber

. Pakhtunkhwa Government Departments, whereas the appellants were declared

‘surplus; that billion of rupees have been granted by the Federal Government for

merged/erstwhile FATA Secretariat departments but unfortuné"te!y despite having
same cadre of posts at civil s'ecretariat, the respondents have carried out the
unjustifiable, illegal and uniéwful impugned order dated 25-06-2019, which is not
only the violation of the Apex Court judgment, but the same will also Qiolate the
fundamental rights of"the appellants being enshrined in fhe Constifution of
Pakistan, will seriously affect the promotion/seniority of the appellants; that

discriminatory approacht of the respondents is evident from the notification dated

- 22-03-2019, whereby $ther employees of Ex-FATA were not placed in sUrpiué

pool but Ex-FATA Planning Cell of P&D was placed and meiged into Provincial

S
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P&D Department; that declaring the appellants surplus and subsequently their

L

irequired to be placed at:the strength of, Establishment & Administration

- adjustment in various departments/directorates are illegal, which however were -

department; that as per judgment"of the High Court, seniority/prpmotiohs of the
appellants are required to be dealt with in accordance with the judgment titled

Tikka Khan Vs Syed Muzafar (2018 SCMR 332), but the resﬁondeht_s deliberately

a
"

n

nd with malafide declared them surplus, which is detrimental to the interests of

1@ appellants in terms of monitory loss as well as seniority/promotion, hence

terference of this tribunal would be warranted in case of the apbe_t!ants.

04.  Learned Additional Advocate General for the respondents has contended

| that the appellants has been treated at par with the /law m vogue i.e. under

\/J\wa

sectionz41(A) of the Civil Servant Act, 1973 and the surplus poo! ';?o!icy of the

provincial government framed thereunder; that proviso under Para-6 of the

surplus pool policy states that in case the officer/officials declines to be
;adjusted/absorbéd in the above manner in accordance with t_he priority fixed as’
per his seniority m the integrated list, he shall loose the fécillty/right of
adjustment/absorption and would be requiréd to opt fof pre-mature retirement
from government ‘service provided that if he does not fulfill the requisite
‘qualif'ying service for pfe-mature retirement, he may be compulsory retired from
service by the competent 'authority, however in the instant case, no affidavit is
forthcoming to the effect that the-appeilant refused to be ‘absor‘bed/adjusted
under the surplus pool policy of the government; that the appellants Weré
ministerial staff of ex-FATA Secretaria'f, therefore they were freated under
section-11(a) of the Civil Servant Act, 1973; that so far as the issuelof inclusion of
posts in BPS-17 and above of erstwhile agency planning cells, P&D Department

1

merged areas secretariat is concerned, they were planning cadre emp@oyees[

hence they were adjusted in the relevant cadre of the provincial government; that

after merger of erstwhile FATA with the Province, the Finance Department vide -




order dated 21-11-2019 and 11-06-2020 created posts i the administrative
departments in pursuanceé of request of establishment department, which were
not meant for blue eyed persons as is alleged in the appeal; that the appeilants

has been treated in a«lcordanc'e with law, hence their appeals being devoid of

merit may be dismissed.

05. We have heard learned counsel for the parties and nave perused the

record.

e

0 Before embarking upon the issue in hand, it would be appropriate to

eTplam the background of the case. Record reveals that in 2003, the federal
gciw‘ernment created 157 regular posts for the erstwhile FATA Secretariat, against
which 117 employees including the appellants were appointed on contract basis in

r fulfiling all.the codal formalities. Contract of stich employ:fees was

renewed from time to time by issuing office orders and/to this effect; the final

extension was accorded for a further period of one year with effect :from 03-12-

]2009. In the rheanwhile the federal government decided arid issued instructions

| Idated 29 08- 2008 that all those employees workmg on contracr against the posts

from BPS-1 to 15 shatl be regularized and decision of cabinet would be applicable
to contract employees working in ex-FATA Secretariat througn SAFRON Division

for regularization of contract appointments in respect of contract employees

‘working in FATA. In pursuance of the directives, the appellants submitted

applications for regularization of their appointments as per cabinet decision, but
such employees were not regularized under the pleas that vide notification dated
21-10-2008 and in terms of the centrally administered tribal areas (employees
status order 1972 President Oder No. 13 of 1972), the enjp_l_oyees working in
FATA, shall, from the appointed day, be the employees‘of the provinci'a!
government on deputation to the Federal Government"with_out deputation
allowance, hence they are not entitled to be regularized under the policy decision

dated 29-08-2008.

~




vide judgment dated 07-11-2013 in WP No 969/2010 and services of the

1o 'a;Wegularized and the respondents were given thiee months time to

I'rﬁiepare service structure so as to regulate their permanent employment in ex-

07. In 2009, the provincial government promulgated regularization of service
Act, 2009 and in pursuance, the appeliants approached the additional chief

secretary ex-FATA for regularization of their services accordingly, but no action

was taken on their requests, hence the appellants filed writ petitibn No 969/2010

for regularization of thei‘r services, which was allowed vide juciament dated 30-11-

:2011 and services of the appeliants were regularized under the regularization At:t,

2009, against which the respondents filed civil appeal No 29-P/2013 and the

Supreme Court remanded the case to the High Court Peshawar with. direction to

re-examine the case and the Writ Petition No 969/2010 shall be deemed to be

f'pénding. A three member bench of the Peshawar High Court decided the issue

FATA Secretariat vis-a-vis their emoluments, promotions, retirecment ber;xeﬂts and
inter-se-seniority with further directions to create a tagk force to achieve the
objectives highlighted above. The respondents however, de!ayed their

fregularization, hence they filed COC No. 178-P/2014 .and in compiiance the

respondents subm:tted order dated 13-06-2014, whereby services of the

appeilants were regularized vide order dated 13-06-2014 wsth effect from 01-07-

+ 2008 as well as a task force committee had been constituted by Ex-FATA

Seéretariat vide order dated 14-10-2014 for preparation of service structure of
such employees and sought time for preparation of service rules. The appellants

-again filed CM No. 182-P/2016 with IR in COC No 178-P/2014 in WP No

/ i
969/2010, where the learned Additional Advocate General alongwith departmental -

repreéentative produced letter dated 28-10-2016, whereby service rules for the
secretariat cadre employees of Ex-FATA Secretariat had béen shown to be
formulated and had been sent to secretary. SAFRAN for épproval, hence vide
judgment dated 08-09-2016, Secretary SAFRAN was directed to finalize the

matter within one month, but the respondents instead of doing-the needful,




declared all the 117 employe;es mcludmg the appellants 3s ~urp|us vide order
dated 25-06- 2019 against ‘which the - appeilants filed Writ retltton No. 3704-
P/2019 for declaring thq: impugned o(der as set aside and retaining the appeliants
in the Civil Secretariat of establishment and administration dgpgartment having the

similar cadre of post of the rest of the civil secretariat employees. -

- 08 Duri‘ng the cc>||1rse of hearing, the respondents produced copies of

';notiﬁcatiéns dated 19-07-2019 and 22-07-2019 that such employees had been

adjusted/absorbed in various departments. The High Court vide 'judgmént dated
05-12-2019 observed that after their absorption , now they a're regular employees

of the provincial governmént and would be treated as such for all intent and

eir retention in civil secretariat is concerned, being civil servants, it would

!in;volve deeper appreciation of the vires of the policy, which have not been

mpugned in the writ petition and in case the appellants still feel aggneved
regardmg any matter that could not be legally within the framework ofi the said
policy, they would be legally bound by the terms and condttlor«'; of service and in
view of bar contamed in Article 212 of the Constitution, this court could not

embark upon to entertain the same., Needless to mention and we expect that

' keepmg in view the ratio as contained in the judgment titied Tikka Khan _‘and

’ .
‘others Vs Syed Muzafar Hussain Shah and others (2018 SCMR 332), the seniority

would be determined accordingly, hence the petition was declared as infructuous
and was dismissed as such. Against the judgment of High {fourt,‘ the appellants
filed CPLA No 881/2020 in the Supreme Court of Pakistan, which was disposed of
vide judgment dated 04-08-2020 on the terms that the petitioners should
approach' the service tribﬁnal, as the issue being terms and condition 6f their
service, does fall within the Jurisdiction of service tribunal, hence the appeiiant

fi Jed the instant service appeal.




09, Main concern of the appellants in the instant service zppeal is that in the -
first place, declaring them surplus is illegal, as they were serving against regular
posts in administration department Ex-FATA, hence their services wére_z required
"to be transferred to Establishment & Administration Departmernt of the prov.inciai
government like other departments of Ex-FATA were merged in their respective
department, Their seC(l)nd stance is that by declaring them surplus and their
subsequent adjustment|in d.irectorates affected them in monitory terms as well as

their seniority/prornofion also affected being placed at the bottom of the seniority

line.

10. Invview of the' foregoing explanation‘, in the first place, it would be
ym count the discriminatory behaviors of the respondents with the
] h\_/ | ellants, due to which the appellants speni almost twelve years in protracted

-litigation right from 2008 till date. The appellants were appointed on contract
|

5b:|asis after fulfiling all the codal formalities by FATA Secretariat, administration
'w,ing but their services were not regularized, whereas similarly appointed persons |
by the same office with the same terms and conditions vide agpointmerﬁts‘orders

dated 08-10-2004, were regularized vide o}der dated /04-O4~¢2009. Similarly a

batch of another 23 persons appointed on contract were regularize(!j vide order
idated 04-09-2009 and still a batch of another 28 persons w‘e;re regularized vide

}
'order dated 17-03-2009; hence the appellants were discriminated in regularization

fof their services without any valid reason. In order to regularize their services, the -
appellants repeatedly requested the respondents to consider them at par with -
those, who were regularized and finally they submitted appiica;ions for
imp!emeﬁtation of the decision dated 29-08-2008 of the federal gove_rnn-went,‘
where by all those employees working in FATA on, Eontract were ordered to be -
regularized, but their requests were declined under the plea that.bé/ virtué of

presidential order as -discussed above, they are employees of provinéia!

government and only on deputation to FATA but without deputation allowance,




hence they cannot be regu!anzed the fact however remains that they were not
| employee of provmcrai government and were appointed by administration
department of Ex-FATA Secretariat, but due to malaﬁde of the respondents, they
were repeatedly refused regularization, which however was not warranted. In the
meanwhile, -the provincial government promulgated Regulari;{:ation Act, 2009, by
virtue of which all the, contract employees were regularized, but the appellant
were again refused regularization, but with no plausible reason, hence they were
~again discriminated and compelling t-hem to file Writ Petition in' Peshawar High
Court, which was allowed vide judg‘ment dated 30-11-2011 without 'any debate,
‘ s the respondents had already declared them as provincial employees and there
4 'was no reason whatsoever to refuse such regularlzatlon but the respondent

instead of thesr regularization, fled CPLA in the Supreme Court of Pakistan

‘regularization under the regularization Act, 2009 but did not discuss their

regularization under the policy of Federal Government Iaid down in the office

memorandum issued by the cabinet secretary on 29- 0807008 directing the .
regulanzatlon of servuces of contractual employees workmg in. FATA hence the
Supreme Court remanded their case to Migh Court to examlne this aspect as well,

A three member bench of High Court heard the arguments, |where the

respondents took a U turn and agreed to the pomt that the appeliants had been
l

!d;scnmmated and they will be regutanzed but sought time for creation of posts
and to draw service structure for these ahd other employees to reg;ulate their
~ permanent employment. The three member bench of the High Court had taken a
serious view of the unessentla! technicalities to block the way of the appelfants
who too are ent:tied to the same relief and advised the respondents that the

pet:taoners are suffering and are in trouble besides mental agony, hence such

regularization was allowed on the basis of Federai Government decision dated 29-

08-2008 and the appellants were declared a

A ESTED
to be frue Copy

of the FATA
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Secretanat ‘and not of the provmcaai government In a manner, the appellants

were wrongly refused the:r nght of regulanzatlon under the Federa! .Government
Po!ucy, which was conceded by the respondents before three members bench,
but the appeflants suffered for years for a single wrong refusai of the
respondents who put the matter on the back burner and on the ground of sheer
techmcahtues thwarted the process despite the repeated drrectnon of the federa!
government as we]l as of the Judgment of the courts. Flnally, Servrces of the
appellants were very unwnlhngly regularized in 2014 with effect from 2008 and
that too after contempt of court proceedmgs Judgment of the three member
bench is very c!ear.and by virtue of such judgment, the resp'ondents were

reguired to regulanze them in the F rst place and to own them as their own

Aemployees borne the strength of establishment and administration department

unabated as nelther posts were created for them nor service rules were framed
:for them as were commztted by the respondents before the Hsgh Court and such

cc|>mmatments are part of the judgment dated 07-11-2013 of Peshawar High

i
1Secretanat into Provincial Secretariat, all the departments' alonngth staff were

| merged lnto provincial departments. PEaced on'record is notification dated 08- 01- '

2019, where P&D Depertment of FATA Secretariat was handed over to :provinciai_

vide notiﬁcation dated 16-01-2019; Finance department merged inéo"provtnciai

iFmance department vide notifi cat;on dated 24-01-2019, education department
'vide order dated 24-01-2019 and snmziarly all other department like Za{kat & Usher
Department, Population Welfare Oepar_tment, Industries, “Technical ‘Edut':ation,
iinerals, Road & Infr’astructuré_, Agriculture; Forests, Irrigation, Sports, FDMA and
others were merged into respective Provincfai Departments, but the appellants

being employees of the administration department of ex-FATA were not m'erged

into- Provinciai Establishment & Administration Department, rather they were

Court. In the wake of 25th Constitntional amendments and upon merger of FATA |

P&D Department and law & order department merged/into Home Department
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declared surplus, which was discrimihatow‘ and based on malafide, as there was
nNo reason fo-r declaring the 'appella';'té"':;ag;gsurplus, as total strength of FATA
‘Secretariat from BPS-1 to 21 weré '56983' of the civil administration against which
employees of_ provin&ial government, defunct FATA DC, employees appointed by
FATA Secretariat, line directorates and autonomou's bodies etc were 'mciuded,.
amohgst which the number of 117 employees including the appellants were
granted amount of Rs. 25505.00 million for'smooth transition of the employees
as well as departments: to provincial departments and to this effect a summery
was submitted by the provincial government to the Federal Government, which
was accepted and videtnotif‘ ication dated 09-04-2019, provincial government was
‘asked to ensure payment of salanes and other obligatory expenses, including
termmal beneﬁts as well of the employees against the reguiar sanctloned 56983 -
posts of admmlstrat:ve departments/attached d:rectorates/’ﬂel,d formations of

erstwhile FATA, which shbws that the appellants were also working against |

" sénctioned posts and they were required to be émoothly merged with the

-establishment and administration départment of provincial government, but to
| .

their utter -dismay; they were declared as surplus inspite of tr')é fact that they

were posted against sanctioned posts and declaring them surplus, was no more

than malafide of the. respondents Another dlscrlminatory behav&o:i' of the:

respondents can be seen, when a total of 235 posts were created vide order
dated 11-06-2020 in administrative departments i.e. Finance, h‘ome, Local

Government, Health, Environmenf, Informétion,, Agriculture, Irrigation, Mineral

- |and Education Departments for adjustment of the staff of the respective
| | |

departments of ex-FATA, but here again the appellants were diécrimi}wated and no
post was created for them in Establishment & Administrati-on Depaftment and
they were declared surplus and later on were adjusted ‘in vafiogs directo}ates,
which was detrimental to.their rights in terms of monetary benefits, as the
allowances admissibie to them in their new places of adjustment were ‘Iess than

the one admissible in civil secretariat. Moreover, their seniority was also affected"
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as they were— placed at the bdttcim of seniority and their promotions, as the
appellant appointed as Assistant is .s.ti_li_yivgrking as Assistant in 2022, are the
factors, which cannot be ignored and which shows that injustice has been done to

the appellants. Needless to mention that the respondents failed to appreciate that

_the Surpius Pool Policy-2001 did not apply to the appellants since the same was

specifically made and meant for dealing with the transition'of district system and
resultant re-structuring of governmental offices-under the devolution of powers

from provincial to local governments as such, the appellants service in erstwhile

~ FATA Secretariat (now 'merged area secretariat) had no nexus whatsoever with

the samé,. as neither any department was abolished nor any post, hence the

|surplus p policy applied on them was totally illegal. Moreover the concerned
: _edrned counsel for'; the ‘appellants had added to their miseries by contesting their

cases in wrong forums and to this effect, the supreme court of Pakistan in their

case in civil petition No. 881/2020 had also noticed that the petitioners being

-pursuing their remedy before the wrong fqrum, had wasted much of their time

 land the service Tribunal shall justly and sympathetically consider the question of

their case without any break for getting ju'sticé. We feel that their case was

touching merit of the case. The apex court is very clear on the point of limitation

* jthat cases should be considered on merit and mere technicalities including

limitation shall not debar the appellants»from the rights accrued to them. In the

instant case, the appellants has a strong case on merit, hence we are inclined to

condone the delay occurred due to the reason mentioned above.

11, We are of the considered opinion that the appellants has not been treated

in accordance with law, as they were employees of administration department of

* the ex-FATA and such stance was accepted by the respondents in their comment

delay in accordance with law. To this effect we feel that the delay occurred due to

wastage of time before wrong forums, but the appellants continuously %:ontgstedl

already spoiled by the respondents due to sheer technicalities 'e:md without
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" submitted to the High Cou& ahd the 'Hi‘gh Court vide judgment dated 07-11-2013
declared them civil servants and employe'és'of’"a‘éiministration department ofléx-
FATA Secretariat and regularized tﬁeir services against sanctioned'posfs, despite |
they were declared surplus. They were discriminated by not transferring their
services to the establishment and administration department of provincial
government on the an'aiogy of other employees transferred to their respective
departments in provincial government and in case of non-availability of post,
Finance . department ‘was required to create posts in Establishment &
Administfation\ bepartmentr on trlxe analogy of creation of" posts in other
-| Administrative Departments asAthe Federal Governfnent_had' granted amount of e

|Rs. 255 - ilion for a total strength of 56983 posts in‘cl'uding the posts of the

b} 1\&/ appellants and ‘declaring them surplus was unlawful and based on malafide and

;011 this score alone the impugned order is liable to be set aside. The correct
!

‘course would have been to create the same number of vacancies in their
{ respective department i.e. Establishment & Administrative Department and to

post them in their own department and issues of their seniority/promotion was
required to be settled in accordance with the prevailing law and rule. |

!
1
H

12, We have observed that grave injustice has been meted out to the

: I
appellants in the sense that after contesting for longer for their regularization and

finally after getting regularized, they were still deprived of the service

I'structure/rules and creation of pasts despite the repeated directions of the three

;member bench of Peshawar High Court in its judgment dated 07-11-2013 passed

»

. in Writ Petition No. 969/2010. The same directions has still not been implemented

and the matter was made worse when impugned order of placing them in surplus

-

%
pool was passed, which directly affected their seniority: and the future career of

[

the'a[jpellants after putting ih 18 ygars}of’ser(xice and haif of their service has

already been wasted in litigation.
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13 In view of the fo'regoing‘ discussion, the instant appeal alongwith

connected service appeals are accepted. The impugned order dated 25706-2019 is

set ‘aside with .direction to the réspondents to adjust the appellants in their

respective department’i.e. Establishment & Administration Department Khyber

Pakhtunkhwa -against their respective-posts and in case of non-availability of

posts, the same shall be created for the appellants on the same manner, as were

 created for other Administ.rative Departments vide Finance Department
| notification dated 11-06-2020. quh their adjustment in their respective
| department, they are held entitled to all consequential bengﬁts. The issue of their |
seniority/proh"gotloh shall be dealt with in’ accqrdance with‘the provisions

' contained in Civil Servant Act, 1973 and Khyber Pakhtunkhwa Government

Servants (Appomtment Promotion & Transfer) Rules 1989, particularly Section-

17(3) of Khyber Pakhtunkhwa Government Servants (Appointment Promotion &

1
'I'lransfer) Rules, 1989. Needless to mention and is expected that in view of the

rlatIO as contained in the Judgment tltled Tikka Khan and others Vs Syed Muzafar

Hussam Shah and others (2018 SCMR 332), the seniority would be daletermmed

accord:ngly Parties are left to bear thelr own costs. File be cons:gned to record

{

room , ‘ : . |

ANNOUNCED
14.01.2022

\/

~ (AHMA AN TAREEN)' | (ATIQ-UR-REHMAN WAZIR)
CHAIRMAN | ~ MEMBER (E)

A




ORDER

14.01.2022 « Learned ‘counsel for the’ébbel‘l"a’fht present. Mr. Muhammad Adeel

Butt, Additional, Advocate Genéral for respondents present. Arguments

heard and record perused.

Vide our detailed judgment of today, separately placed on file, the

instant appeal ialongwith connected service appeals are accepted. The
impugned order dated 25-06-2019 is set aside with direction to the

respohdeni:s to adjust the appellants in their respective'department' ie.

Establishment & Administration Department Khyber'PakhtUnkhwa against

their respecti\)e posts and in case of non-availability of posts, the séme

- shall be created for the appellants on the same ménner, as were created

for other Administrative Departments vide Finance Department notification

dated 11-06-2020. Upon their adjustment in their respective department,

they are held entitled to all consequential benefits. The issue of their

seniority/pro'mloti’on .shali be dealt with in accordance with the ;!Earovi,sions
colntasnedin Civit Servant Act, 1973 and Khyber Pakhtunkhwa, Govérnment
Servants (Appointment, Promotion & Transfer) Rules, 19‘89-,1 particularly
Section-17(3) of Khy.lber Pakhtunkhwa Government Servants (Apﬁ%intment
Promotion & Transfer) Rules, 1989. Needless to mention and is expected
that in.\;iew of thé ratio .as éo_ﬁtained in the judgment titled Takkai Khan

and others Vs Syed Muzafar Mussain Shah and others (2018 SCMR 332),

the seniority would be determined accordingt,?/.u:’ggffies" are left to bear .

their own costs. File be consigned to record room.

ANNOUNCED
14.01.2022

£ (ATIQ-UR-REHMAN WAZIR)
CHAIRMAN MEMBER (E)
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1. To appear, act and plead for me/us in thc above mentoned zase in tlus Court/ Trthunal

‘ot any other court/trbunal in which the same may be tried or heard and any other
_ progeciings.arising out.of or connecred therewith. ' '
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b} That the Advocates shall be entitled to withdraw from the prosecution of the
said case if the whole OR any pact of the agreed fec remains winid. ,
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