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The implementation ;Setitidn of Mr. Romesh Das
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submitted today by Mr. Ali Gohar Durrani Advocate. It is

fixed for implementation report before Single Bench at

requisitioned. AAG has noted the next date. Parcha peshi

is given to the counsel for the petitioner.
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BEFORE THE

\

HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL

Wivnvber Pakhtukhwa
Service Teib anal

’ In Re: Di!:: sy P u._i ;__,_..._—-—v{ o g
syl
Execution Petition No.:zg_L_ /20"5’3‘“‘ S

InService Appeal No. 1227/2020

Decided on: 14. 01. 2022

Ramesh Das S/o Umar Das R/o Mall Road Teligraph Office
Colony, House No. &-H, Cantt Distract & Tehsil Peshawar.

(PETITIONER)

Versus

1. The Government of Khyber Pakhtunkhwa through Chief

Secretary, Civil Secretariat, Peshawar.

2. The Government of KPthrough Secretary Establishment,
Establishment & Administration Department Civil Secretariat,

Peshawar,

3. The Government of KPthrough Secretary, Finance, Finance,

Finance department at Civil Secretariat Peshawar.

4. The Government of KPthrough Additional Chief Secretary
Merged Areas, Office at Warsak Road, Peshawar. |

(Respondents)
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EXECUTION PETITION TO GIVE EFFECT & IMPLEMENT
THE JUDGMENT OF THIS HONOURABLE TRIBUNAL
DATED 14-01-2022, UPON THE EXECUTION PETITIONER.

Respectfully Sheweth.

That the petitioner earnestly craves the permission of the Honorable

Service Tribunal to submit as under:

1. THAT the petitioner was appointed as a Sweeper (BPS-1) against the
vacant post vide notification dated 12-01-2004 and his services were
regularized vide office order dated 04-04-2009.

Copy of appointment order is Annexure-A.
Copy of Office order dated 04-04-2009 is Annex-B.

2. That along with the petitioner a total number of 117 employees
appointed by erstwhile FATA Secretariat were declared as surplus
and placed them in surplus pool of Establishment &
Administrative Department vide order dated 25-06-2019, and for
their further adjustment/placement w.e.f 01-07-52019 by virtue of
which the civil servants were adjusted in th§ Surplus pool of
Establishment Department and Administration D‘ep'artment.

Copy of Notification dated 25-06-2019 is Annexure-C

3. That the Deputy Commissioner Bannu issued a letter-dated 23-08-2019 to
the Govt. of Khyber Pakhtunkhwa, Zakat and Ushar, Social Welfare,
Special Education and Women Empowerment Department Peshawar for
adjustment of surplus staff of erstwhile FATA Secref_:afriat and the services
of the petitioner were placed for further adjustment against the vacant
post of Sweeper as per surplus pool policy. |

Copy of letter dated 23-08-2019 is Annex-D

4. That an‘ e_lppeal was filed in this regard, before the Honourable
Service Tribunal and the same was heard on 14-01-2022. The said
appeal was accepted, and subsequently, the impugned notification
dated 25-06-2019 was set-aside, and directioﬁs were given to
respondent i.e the concerned authorities, to adjusft the appellants to
their respective departments. |

Copy of the Service Appeal No. 1227/2020is Annex-E
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. That along with the aforementioned directidns, the Honourable
Service Tribunal rendered that upon adjustment to their respective
department, the éppellants would be entitled all consequential
benefits. Moreover, that the issue of seniority / promotion would be
dealt within accordance with the provisions contained in Civil
Servants (appointment, promotion and Transfer) Rules 1989, and in
the view of the ratio as contained in the judgment titled Tikka Kahn
& other vs Syed Muzafar Hussain Shah & others ;(2018 SCMR 332),

the seniority would be determined accordingly.

. That the Honourable Tribunal rendered its judgment dated 14-01-
2022, but after the lapse of about three months, the respondent did
not implement the judgment dated 14-01-2022 of this Honourable
Tribunal.

Copy of the judgment dated 14-01-2022 has been Annex-F

. That due to the inaction of the respondents to comply with the
directions of the Honourable Service Tribunal, post lapse. of 3

months, an execution betition‘ no. 250 of 2022 was filed in this

-rega_lrd, and the same was decided affirmative.

. That the judgment dated 14-01-2022 rendered by the Honourable
Service Tribunal is also applicable on those civil servants who were

not a part of the said appeal, because judgments of the Honourable

Service should be treated as judgments in rem, and not in

personam. Reference can be given to the relevant portion of

judgment cited2023 SCMR 8, produced herein below:

“The learned Additional A.G., KPK argued that, in the order of the KP
Service Tribunal passed in Appeals Nos. 1452/2019 and 248/2020,
relignce was placed on the order passed by the learned Peshawar High
Court in Wit Petition No. 3162-P/2019, which was simply dismissed
with the observations that the writ petition was not ?maintainable under
Article 212 of the Constitution, hence the reference was immaterial. In
this regard, we are of the firm view that if a learned Tribunal decides any
question of law by dint of its judgment, the said judgment is always
treated as being in rem, and not in personam. If in two judgménts

delivered in the service appeals the reference of the Peshawar High Court
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judgment has been cited, it does not act to washout the effect of the
judgments rendered ih the St Sevvice appeals which have the effect of a
judgment in vem. In the case of Hameed Akhtar Niazi v. The Secretary,
Establishment Division, Government of Pakistan and others (1996 SCMR
1185), this Court, while remanding the case to the Tribunal clearly
observed that if the Tribunal or this Court decides a point of law relating
to the terms of service of a civil servant which covers not only the case of
the civil servant who litigated, but also of other civil servants, who may
have not taken any legal proceedings, in such a case, the dictates of justice
and rules of good governance demand that the benefit of the above
judgment be extended to other civil servants, who may not be parties to
the above litigation, instead of compelling them to approach the Tribunal

or any other legal forum.”

‘That relying upon the judgment of the Honourable Supreme Court,

the execution petitioner would also be subject to the judgment
dated 14-07-2021 rendered by the Honourable Service Tribunal,
since the above mentioned judgment of the Supreme Court would
be applicable on all Courts sub-ordinate to it. Reference can be

given to Article 189 of the Constitution of Pakistan, 1973, for easy

reference, produced herein below:

“Decisions of Supreme Court binding on other Coyrts

189. Any decision of the Supreme Court shall, to the extent that it decides
a question of law or is based upon or enunciates a principle of law, be

binding on all other courts in Pakistan.”

That the judgment of the Honourable Service tribunal cited 2023

- SCMR 8, whereby, the essence of Article 212 of the Constitution of

Pakistan, 1973, was fulfilled, by observing that any question of law
decided by the Service Tribunal shall be treated as Judgment in
rem, and not in personam. In order, to give force to the judgment of
the Supreme Court, the execution petitioner may also be subjected
to the judgment rendered by the Honourable Service Tribunal.
Reference can be given to Article 190 of the Constitution of
Pakistan, 1973, for easy reference, produced herein below:

“Action in aid of Supreme Court

190.All executive and judicial authorities throughout Pakistan shall act in

aid of the Supreme Court.”
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11. That the execution petitioner now approaches this Honorable
Tribunal for directions {d'ifﬁplerﬁént the judgment dated 14.01.2021

in the larger interest of justice and fair play.

Prayer:

It is therefore most humbly prayed that on the acceptance of this
petition, may it please this honorable tribunal to so kindly direct the
implementation of judgment dated 14.01.2022 in Service Appeal No.
1227/ 2022 titled Hanif Ur Rehman vs. Government of Khyber
Pakhtunkhwa through'Chief Secretary on the Execution Petitioner, any
other relief that this Honorable Tribunal may deem é.ppropriate in the

circumstances of the case may also be given.

Execution Petitioner
Through
b o
(ALI GOHAR DURRANI)
Advocate High Court
0332-9297427 :

khaneliegohar@yahoo.com
SHAH | DURRANI | KHATTAK
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‘BEFORE THE
HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL

In Re:
Execution Petition No. / 20.2;3
In Service Appeal No. 1227/2020

Decided on: 14. 01. 2022

Ramesh Das S/o Umar Das R/o Mall Road Teligraph Office
Colony, House No. &-H, Cantt Distract & Tehsil Peshawar.

(PETITIONER)

Versus

The Government of Khyber Pakhtunkhwa and others
(Respondents) -

AFFIDAVIT Of,

I, Ramesh Das S/o0 Umar Das R/ o Mall Road Teligraph Office Colony,
House No. &-H, Cantt Distract & Tehsil Peshawar, do hereby solemnly
declare and affirm on oath:- :

I am personally conversant with the facts and circumstances of the case as
contained therein and the facts and circumstances mentioned in the

enclosed writ petition are true and correct to the best of my knowledge
and belief.

Identified byy
' (4

ALI GOHAR DURRANI
Advocate High Court
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BEFORE THE
HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL

I_n Re:
Execution Petition No. / 2023
In Service Appeal No. 1227/2020 |
Decided on: 14. 01. 2022
MEMO OF ADRESS |

Ramesh Das S/o0 Umar Das R/o Mall Road Teligraph Office
Colony, House No. &-H, Cantt Distract & Tehsil Peshawar.

. (PETITIONER)

Versus

1. The Government of Khyber Pakhtunkhwa through Chief
Secretary, Civil Secretariat, Peshawar.

2. The Government of KPthrough Secretary Establishment,
Establishment & Administration Department Civil Secretariat,
Peshawar, :

3. The Government of KPthrough Secretary Finance, Finance,
Finance department at Civil Secretariat Peshawar.

4. The Government of KPthrough Additional ’I Chief Secretary -
Merged Areas, Office at Warsak Road, PeshaVs;'ar. :

(Respondents)

Petitioner

oy

(ALI GOHAR DURRANI)

Advocate High Court
0332-9297427
khaneliegohar@yahoo.com
SHAH | DURRANI | KHATTAK

Through
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AP © GOVERNOR'S SECRETARIAT (FATA) <:§i>

T ADMNWING PESHAWAR
V. ' . ) T S S
o xl " ORDER - )

On the rccmmnu)ddlmm of SLlu,lum/l’l(mmlmu (umu iee, e

g followmgtu m & conditions -
J%7_ 1T NAME
: fﬁ"" P o . 5 oo : . .
S L . Daia Ram o S/O Bansi Lal ((;ulg,asht colony, Arbab Il
) B 7 VKot Mohsin Khan Peshawar -

N . - 1
. s

- Perdecp Singh © . S/O0. % Anad Lal C hohan ( House No. €7 Masjid
: F“ Wabr Gdll R.A. lial.n Peshawar Cantt.

S Mgi‘kesil .. SO Yoeunis Khan (House No.[3-2 Irnigation
- ; o / ~ Colony Warsuk R()dd PLSdedI
L T ~.‘§;‘f=‘=" ) o
4 ~ Ramish ¥ . S/O Albret ( House H-7 l'dq,l.lph Oftice
A S o ~ Colony Mall Road Pcshaw‘u Cantt.
5. ’ Muhammad Arshad SO - Abdur Razzaq ( Housc No.G-176 !’(«)F
. v Colony District /\bbolml)dd :
o Coe E ! o
o 6... Muhammad Naveed . S/O0  Muhammad Magsood ( House No. A T-1
A : .{.; . Street No.32 Khalid Quarters, Wmml\ R PPeshawar

.TERM AND CONDITIONS OF EMPLOY Ml NTONC ONIRA( T BASIS

L
A BPS I I’ay(]870-€€ Jﬁ'?O)
oy ; . V] & .
REEF L2 Pcnod ot contract wnll be 2 years. The contract \wll .u:tnu“mul!fy be
S L tcrmmated on expiry of the xnpul.xtul period. Huwcvu it can-be u.tuulul
R only (hrou.g,h a fresh order i in writing by the- u)mpclcm ‘mlhum' pmu to-
the explry of contract period. _ BT
\ . i Ty \ T
- 3. Annual lncremcnl will be .ldnnw e after comaletion of ofcwear of
I S service C ‘ ' ;
L . ; oy
; 4. . C onvwamc allowance as pu (mvu ament rules,
" *u B '
L. . '
N B -5, Housg Rent allowance . ( {\3 per Government Rules)
6. Leave. TA/DA and medical allowance (as per Gowr: Rules)
N 7. Notice period for 1
o - . I or u‘mumlmn of contract - Two munllh nnllu: ar fwo
- months salary in heu thereof : E
8 Bcnevo!cnt Fund: - Same facilities ay mlnusx:h.c to government
0 . * o Servants. A
.- Conmburmy Provudcnt Fund:- 3% of minimam of pay by the employees

-~ and 5%, of (.unm!)utmn h\ the (m\cummn

-

e 10. 7" The employ. ' , ok :
. ."l - * shal P}‘ yeces appmntui n.ﬂ contrict v, um!uhuu o Gl b
: ‘shall not be entitled (o Pension g in: henotir.

STED
'@beE Copy

competent authority has been pleased 10 appoint the fullowing candidates as Sw LLPL! in
BPSI on contract basis plus ddmh\lblb alluw.mux/hcm.mx ias pll.‘\tlihtd m the

i) S R LR TR
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No GS/E/ 100- 19/
Dated 19 /1/2004 ¢ SRR

-PS 10 Secretary to Governor

. Individual concerned.

= DEp}TtTSEcrcfai‘)—'TAdmn)

33 L{o -

..

Director Irr & FHydle Power - ( C ‘
D:, :ty Secretary (Finance) «) - '

AGPR (Sub Office Pesllawar)

Section Officer (Budget & Accounts)

Section Officer (Audit)

Bili Clerk (A¢:mn Wing) ' - :

© ( Mubammad Al)
Section Oflicer (Estab)
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Egnbll.-hm st Section

OFFICE ORDER :

The Service ;
basis in the prescribed s Of the fellowing Sweepers who were appointed on contract
f .e' .!'f\anner against the regular posts are brought on regular footing
rom the date of their initial appointment indicated against each -

'S.No | Name of official Desi i :
gnation g;:; rni‘::::‘atlm Present place of posting
} Tara N coniract hasis
« | Muhammad Nisar SW »
Sweeper 01122004 | trri: & Hydel Powes ]
S TR : : 1 Division South Waz- Agency
- Sweeper 12.02-2001 | Admn & Coord Department
— FATA Sccretaria
3. { Muh - Sw ;
Muhammad Arshad ‘ Sweeper 12-02-2004 | Admn & Coord Dcpanmcn.l__]
. FATA Secretarial :
A, ‘ Daia Ram Swecper 12:02-2004 | irri & Hydel Power Division
NWA -
/.—5. Mukesh Sweepet 12-02-2004 | bt & Hyle) Power Division
' Khyber Agency
6. | Pardeep Singh Sweeper 12-02-2004 | lrr & Hygel Power Division -
Orakzai Agency
7. | Muhammad Naveed Sweeper 12-02-2004 | L e Hydel Power Division
Mahmaond Agency
2- Consequent upon above, they will not be entitled to benefit of pension and

gratuity but only to the Contributcry Provident Fund in terms of Section-19 (2} of the
NWFP Civil Servants Act 1973.

ADDITIONAL CHIEE SECRETARY (FATA}

No.FSIE/100-19 (GS) Vol-2/ 24 8694
Dated 14/2009

Copy t0:- ”
elaiy Finance Department FATA Secretaria
;' igg;ﬁon‘zl Accountant General (PR) Sub Office Peshawar AT ED
5 Director irrigation & Hydel POWer (FATA) Peshawar be ttue Copt
4 Deputy Secretary (Admn), ';ATA tSchtetarlat
' /DDO, FATA Secretaria ,
2 Eiﬁﬁnog%ﬁier (Budget & Accounts) AAMA. FATAt S;‘i’eta“a‘
7‘ section Officer (Budget & Accounts) FAT A Secretar
8 Seciion Officer (AUd't) FATA Secretartat Hyde! Powel o
9. Budget & Accounts Officer, Djrectcgats %feilff gwyer Divisions, Khyber. Orakzai
) i ineers lrrigation ydel F i R
10 Executh Elggth Waziristan and South Wa?_mstan Aggﬂs‘%‘ 2nd SW Agencies
Monmar}‘éco“ms Officers, Knyoer, Oeies Mogﬁnrzns«'acrelanat
1; Qgetgcéecretary (Admn & Goord) Department, F -
43, Bill Clerk (Admn Departmel) L Rewd s
| " Officials med. _ R PR ey T
/A.’ ofﬁ01§l§ conce S I if(iﬁSWU!-‘v’&.*-'ﬁ.'ﬁ?’ﬁm---'r%j_a;;}.a
M L i Officer (WD) -

BT O |



Yo
' Mt;&» , GOVT. OF KHYBER PAKHTUNKITWA e
& \%; iuS'I'ABLlSHMEN'I‘ & ADMN: DEPARTMENT
b ¥ ‘3.!.\ (REGULATION WING)
, Daled Peshawar, the 25™ June, 2019 -
NOTHICATION Annexure ( A)
: :\'!0:.30 OSMVEKA/I-18/2019: In pursumnee ol integration and merger of erstwhile '
- PATA with Kiyher Pakbtunkbwa, the Competent Awthority is pleased 1o declare the o
1n!lm\:mg ! I? employces nppaimm! by erstwhile FATA Scerelurint os *Surplus™ und place
. lbn.:m in the Surplus Pool of Estbtshment and Administeation. Depurtmen for their funther
~ - adjusimeit/placement w.e.l.01,07,2019;-
Sr.No, ' VN;.!II-; of ;:.u-:pio)as ) Desipnation BPS (Personul) ;i !
B L= R TR It
; 2, | Honifur Rehman T Asslstm — M
i 3. | Shaukwt Klun ‘ - “Asslsiont 16
4. ‘/.rhh! Khan Assistant 16 ’
5. O:xaim Khan | Assistam -
. |
6. | Shahld Al Shah "| Computer Operutor w o
7. l“xl:mu‘& Khan =~~~ T TTTTT Compu?é?dﬁcnflo{ B
TR it uscel Igbal . Computer Operalor 16
9, | Waseem | Computer Gpesutor i4
10. | Aharilussain . ST T Computer Gpermor 16
Y (AmieAll T T Compuicr Operntor i6 )
| 12, | RabNawaz ~ | Compuier Opemior 6
| 13. Kamr:m - T '} Computer Opernior TR
i.'/"‘ . [, - . - - - i -
14, | Hatiz Mubummud Amjod Comiputer Opertor ' i6
! ‘ R
| 15. | Fazl-ur-Rehnan Computer Operator 1
| 16. | Rajob Ali Khun |edontenn
[7..{ Bukhtiar Khan _ o | SubEngincer -}
18, | Hakeemeud-Din . | Dralsman H
- [©. | Nnscem Khan Storekeeper i 7
! 20. | Inamullah o | Drver s
: 21, | Huzet Gul _ | Driver s
22. | Suid Ayaz. | Driver S
23. | Abdul Qudir Driver kN
24. | Sharbat Khan | Priver R
E 25, | Iqbal Shoh | Briver 3
B 2. | Muhammad AlE | i 3
‘- A}‘. - X ‘ -
' TESTEE? Scanned by CamScanner
L-—i—-— to be {)py
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Khant Mubamimnnd

) Driver s
Waheedulluh Shah | river N @
.\I.L\lan Shah Driver T T
Mubashir Al Alam T | Brver - s
Yousaf | llusaam T l)rwcr ' s

32 | thsanallah 7" [ Driver s
Daud Shabh Driver . S
.Q_l_:!mnl W.llu R Driver i -5',:._ —
AMam Zeb . Driver L. S
Shalqa(ullqh' ) Dnvcr-— ] j R
lemalulluh T I)rm.r ,5“._._ -
“Wall Khan T reicer 3 .
__ 39 | Muhommad Zahir § Shah Treer 5.
40. N:n/ I\klllm’ ) Dnvcr . 4 -
41, | “Mena Jan T "lorver . ‘3
42, | Zaki ullah N/Qasid T —
. 43, Sabir Shalt’ Naib Qasid _ —_—
4. | Muhammad Hussain Nafb Qasid - LA
I 45. | Zubair Shah Tialb Qasid _ _ 2 _
T 46. | Muhammad Sharif Naib Qasid -
. 47, | DosU Al . | aibQusid S B
" 48, | NishatXwan _ NoibQusid | I
49. | Wadan Shah - Nuib Qasid S T S
~ 30, | montutloh _ Nalb Qasid _ o
TS ansood Jm\ Naib Qasid ERNUTROR P 2, .
_ 52, | Zecshan | MaibQasid 2.
;53T Anhad Rion _ _ (MabQaid ] 2
) 54, lkblnq ‘Khan Nafb Qasid e
735 [ Safdar Ali Shah Naib Qosid 2
~ 756, | Kilayallzh Nalb Qasid _ 2
~ 7377 Hidnyatullah NaibQasid LYo
58, | Khulid Khen Naib Qusid 2
59, | Shabir Khan Naib Qasid 2
1 60. | Saced Gul Naib Qasid . ____2_-’. o
61, | Zahidullah Naib Qusid . S
62. | Farhad Gul Nolb-Qasid | 2]
63. | tumeed Khon NolbQosd L
T 64."| Rushid Khan Naib Qusid 2. N
= 76S. | Dost Muhammad Naib Qosid_ L
" 66, Sopdullah Nuib Qusid I S
67, | iRikhor ud Din Naib Qasid S
T68. | AltaFur Rehmen Chowkidar .
09. "Muhammad Amlr Chowklidar ) 2 _
T 90. | YasorAroiat Chowkidar . 2 .
T 7771 | 7annrued Khan Chowkidar _ ' 2
72, _K-imnl ’ T T T Chowkider T N . 2._“
=35 i T T o E

- v ——— v

Scanned by CamScanner




Zainuflal - - - m?‘:ﬁ'\;s&'& »»»»» S ey T @
Sufiutiah ‘ "';‘- . ~ ij\vkldnr - - . . , T
. | Inavatuilah ':*' wam;kfdﬁr» 9 T
| Muhaminad Abid' 7\ Chowkidar | ; T
. Diud Khan T T ARG T I
. | Mubommad Suleem 7~ “|AC ciancrNiGiusid ' ) i
“Fovmle dtag . ot —_— .- T
Alatnaed T T Mali Al e S
Nebad Nadshal | Mall . - T
3| Nt 7 B o X
84, | Muliammad Arshad =7 T Cook R P) -" _
7§35, | Roohulkaly T T R Mese | 2 T
-_,86: ?{!T]Hn-_ T Regulation Beldar _-' . 2 .
87. | Muhommad Arshad Sivecper o
88, | Rawmish T | Sweeper - - o 2
. / 89. | Karun i . | Sweeper o
. / 96. Mayd/\mxar T *| Sweeper - L _2 -
91. | Shumail " a “VSweeper ._—.: .
T 92,7} Romia Masceh T Sweeper i 2 -
~ 793, | Nucem Munir | Sweeper o ) o
94, | Pardecp Singh Swecper o2
95. | Mukesh . Sweeper 2
) ‘{6 ‘Muhammad Naveed Sweeper R D
97. | Daia Ram _ _ _\ Swecper e L
98. | Muhammed Nisar Swecper L L
799, | Said Anwar Naib Qusic L
/100 Tlasceh Zeb ) NaibQasid v
100 ABID Nalb Qs L .
A~ 7102] Wakecl Khan NaibQuostd R
103. Muhammad Amjad Ayaz Naib Qasid N
104 Samiulleh _ Noib Qusid L
" 105/ i labib-ur-Rehman _ NeibQasid L
166 Muhammad Shoaib _ | NeibQasid - b
107.] Bawar Khan NabQustd | . . b
YO8 Misbahullah Naib Qusid L
109, Muh‘a-rﬁmad“!'ggvccr Noib Qasld R
1104 Wagas Khurshid ) NobQasid 4.V
", /%’IAH. Muhammad /.alurShah o .Ntlib Qusid N ! i
7 1124 Juved Khan e _,ﬁ_t‘fi{?ﬂidm R D !
- T Noor Nobla Ben R S 1_ o
7114 Amjod Khan R N Vo
175 TowadKhan T T Mali o L
U6 imamathag . _| Chowkidar v
. .”7;:5.."‘.1.1;-‘&-1:!.!’(]]!\ ] thykldnr T R
2. .+ In ordér to cnsurc proper and expeditious adjuslmcnllnbr.mption of the ¢ qbc;:'
mcnuom.d surplus slalT Dgpuly Sceretary (['slnbhshmcm) l,smbhshmgm Dcpurtmcm us A

ATTESTED

Scanned by CamScanner
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i dectared as Toent person to properly wmonitor the whole process of adjustment/

P z ' @
%?y;;'ﬁi:‘wcmml wl'the sueplus pool sl .
s 3, Conseguent upon dbave oll the above surplus sl atongwith their original

Creeand ol svv\.‘wc urc.diwctcd W repurt o the Depaty Sceretiry (Hstublishment) Establishment
Depurtivent Ter Turthier necesstiry acijon,

CHILF SECRIVIARY
o GOV, OF KITYBER PAKIITUNKIIWA
- Eadit No. S Date yen

Copy -

Lo Addittonal Chiet Seeretury, P&IY Department,

2. Adiditionad Chiel Seeretury, Merged Arens Seeretarfat,

3 Senior Member Board ol Revenue,

A, Principol Seeretary 1o Governor, Khyber Pakhiunkhwa,

5. Principal Seeretory to Chiel Minister, Khyber Pakhtunkhwa.

6. AN Adminisirtive Seerctaries, Khyber Pukhtunkhwa. ' -
7. Uhe Accountant General, Khyber Pakhtunkhwa,

. Seeretury (ACY Merged Areos Scerctariat,

. Additional Scerctary ;:\‘l&C) Merped Areas Secretarint with the request to hand

7z

¢

-~

over the relevant reeded of the above stafl 1o the Esblishment Department for
further necessary action and twking up the case with the Finunee Department with
~ repand o Tinancial implications of’ the stall w.e.f. 01.07.2019.
10, Al Divisional Commissioners in Khyber Pakhtunkhwa.
FE AL Deputy Commissioners in Khyber Pakhtunkhwa,
12, Director General Information, Khyber Pakhtunkhwa.
3PSt Clicl Seeretary, Khyber Pakhiunkhwa. - :
14, Deputy  Sceretury  (Hstablishment), Tistablishment  Department  {or  necessary
! action, : ’
- 5. Scetion (fTicer (E2-1), Nstablishmient Department.
16. Section Officer (1-114) Bstablishment Department (or necessary action.
17, Section Officer (15-1V) Establishment Department.
18, 1S to Scerctury Bistablishment Department.
19. 1S (o Speciul Secretary (Regulation), Esteblishment Departmen,

?;.'().' PS to Speeinl Sceretory (IEstablishment), istablishment Dep;
!
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Service Appeal No. . L{ /2020

J ! |¢’tf
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FE i\ Haseeb Zeb S/0 Aurcngzeb e /&i?
Ndib Qasid, Dareo

Khyber Pakhtunkhwo Ombudsperson Secretariat,
Room No.212, Benevolent Fund Bu:ldlng -
Peshowor CANH e e Appeliant

VERSUS

1. The Govt of KPK
- Through Chief Secretary,
Civil Secrefonot Peshawar.

2. The Govt of KPK -
Through Secretary Es‘robhshment
Establishment & Administration Department,
Civil Secretariat, Peshawar. -

3. The GoviofKPK
Through Secretary Finance,
Finance Department, Civil Secretariat, Peshawar

4, Government of KPK

Through Additional Chief Secretary Merged Areas,
Office at Warsak: Rood Peshawar............ ...Respondents

tp-day Service appeal u/s 4 of the Services Tribunal Act,

No.SO(O&M/E&AD/3-18/2019 dated 25.06.2019

}Xﬂc{]
4“’?_“. 1974  agajnst  the impugned Notification

vide which the 117 employees including the
appellant appointed by erstwhile FATA Secretarial
"~ as “Surplus” and placed them in the Surplus Pool
.- of Establishment & Administration Department for -
their further adjustment/ placement ., w.elf.




/-\

/5

01.07.2019, Office Order No. 003.’69/EA dated

23.08.2019 and Officé Order N“o SOG(SWD)1-
' 60/Staﬁ/2019/1946 55 dated 27.08.2019 vide
1 . ‘which ‘the appellant has been adjusted in
| Ombudsperson Secretariat from the Surplus Pool.

Prc!lxer in Appeal:

' On acceptance of this appeal, the impugned Notification
dated 25.06.2019, office orders dated 23.08.2019 and
27.08.2019 may please be set aside and consequently the
respondents be directed to adjust the appellant in Civil
Secretariat of Establishment & Administration Department or
Finance Department.

Respectfully Sheweth:
The appellant humbly submits as under:

1. That the appellant was the empbyee of ers’fwhilé FATA -
Secretariat and he was serving as Naib Qasid in
Administration Department of erstwhile FATA Secretariat.

. 2. That after merger of FATA into Province of Khyber
Pakhtunkhwa, the respondent No.1 vide Notification
SO({O&M/E&AD/3-18/2019 dated 25.06.2019 deciared 117
empiloyees including appellont as “Surplus™ and placed them
in the Surplus Pool of E&AD for their further adjustment/

placement w.e.f. 01.07.2019. (Copy of Notification dated
25.06.2019 is Annexure “A"), :

3. Thcﬁ the respondent No.l vide Notification No.SO(E-
1)/E&AD/9-126/2019 dated 24.01.2019 directed the Finance
Deportmem\()fﬁce working under the erstwhile FATA
Secretariat, henceforth report to Secretary Finance

Department KPK. (Copy of Notification dated 24.01.2019 s
Annexure “B").




That the appeliant should have been adjusted in Finance
Department KPK but was adjusted in Ombudsperson

- Secretariat from the Surplus Pool vide office order dated

23.08.2019 and 27.08.2019. (Copies of office orders dated
23.08.2019 and 27.08.2019 are Annexure “C" & “D").

That it is pertinent fo mention here that, the employees of
erstwhile FATA Secretariat including appellant impugned the
notification dated 25.06.2019 ibid through writ petition
N0.3704-P of 2019 in the Honourable Peshawar iHigh Court,
Peshawar and the Hon'ble Court dismissed the said petition
vide order/ judgment dated 05.12.2019. (Copies of writ

petition and order/ judgment dated 05.12.2019 are Annexure
“E" & liE").

That thereafter, the emptbye,es of erstwhile FATA Secretariat
including the appellant filed CPLA No.881/2020 in the august
Supreme Court. of Pakistan against the order/ judgment
dated 05.12.2019 passed by the Honble Peshawar High
Court, Peshawar and the Honourable Apex Court while
deciding the CPLA vide order/ judgment dated 04.08.2020
held that the correct forum to adjudicate upon is the Service
Tribunal and the pefitioner should have approach the

competent forum. (Copy of order/ judgment dated
04.08.2020 is Annexure “G").

That the appellant being aggrieved from the notifications
and orders, files the instant appeal, inter alia, on the
following amongst other grounds:

GROUNDS:

A.

That the impugned Notification dated 25.06.2019, .ofﬁce
orders dated 23.08.2019 and 27.08.2019, are illegal, against
facts and law on the subject as well as Surplus Policy.

NN
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That the impugned nofifications and orders are the: sheer

violation of law on the subject and the Constitution as well.

That the impugned notifications and orders are illegal,
unlawful, void and ineffective upon the rights of the

| appellant,

That the impugned nofifications and orders are against the
principles of natural justice and fundamental rights as
guaranteed under the Constitution of Islomic Republlc of
Pakistan, 1973. ~

That in fact, the appellant's case is not of obolmon of posts,
or service or setup to begin with and the concerned
departments and attached department together with the
posts continue to exist and have not been abolished.

That neither conscious application of mind has been
undertaken nor speaking nor reasoned order has been

passed and Surplus Pool Policy, 2001 has been senselessly

applied to the appellant.

That the impugned notifications and orders have been
issued/ passed in flagrant violation of the law and the Surplus
Pool Policy itself and deserves to be set aside.

That the mechanism provided for adjustment and fixation of
seniority of the surplus employees in the Surplus Pool Policy,
2001 will deprive the appellant of his seniority and other
benefitswill render him junior to those who have been
appointed much later in time than the appellant,

That as there is no service structure and service rules and
promotion for the employees of Ombudsperson Secretariat
the adjustment of appellant in the said Secretariat will
damage the service career and rights of the appellant by

|
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means of dierﬁminotidn and r»ni-sop_plicoﬁ‘on of Surplus Pool
Policy, 2091 .

That blatant discrimination has been committed in the
adjustment of the appeliant as compared to other similarly
placed employees of erstwhile FATA Secretariat have been
adjusted in different departments of KP Civil Secretariat.

That the appeliant seeks leave to agitate more grounds at
the time of arguments in the instant appeal.

It s, ’fherefore,. most humbly prayed that on

| acceptance of the instant service appeal, the impugned
Notification dated 25.06.2019, office orders dated 23.08.2019

and 27.08.2019 may please be set aside _,;M__‘.,;.}fd consequently

the respondents be directed to adjust the appellant in Civil

Secretariat of Establishment & Administration Department or
Finance Department.

Any other remedy which deems fit by this. Hohouroble

Tribunal may also be granted in fayour of the appeliant.
: &

Through

Syed ohéc Zahid Gilani
Q i/

Ateeq-ur-Rehman -

Syed MurtazoZahid Gilani

Date: M 769/2020 Advocates High Court
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BEFORE THE SERVICES TRIBUNAL, KPK, PESHAWAR /@ |
|
Service Appeal No._-____ /2020
"Mtl-}hemmerd Hoseeb Zeb .............. I Appe!lanf
! - ‘VERSUS | |
‘ G(}av.f of KPK AN OtEIS. .o Respondents
AFFIDAVIT

l Muhammad Haseeb Zeb s/0 Aurangzeb, Naib Qasid, Khyber

Pdkhtunkhwo Ombudsperson Secretariat, Room No.212, Benevolent

Fund Building, Peshawar Cantt, do hereby solemnly >off|rm and

declare on oath that the contents of the occompc:nyin’g 'Service

Appeal are true and correct to the best of my knowiedge and bellef

and nothing has been concealed from this Hon' ble Tnbunol

ATTESTED

\
i
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BEFORE THE SERV!Q%& ?MBNAL KFK PESHAWAR . @

Wse,'

Service Appeal No. #2020

/1\*"':'% ‘Haseeb 1Zeb '....Appii-cont/ Appeliant
VERSUS

Gévt of KPK.and others.............cccoeveinn, f e Respondents

Abplicoﬂon for .suspension of the operation of\
impugned Notification dated 25.06.2019, office
orders dated 23.08.2019 and 27.08.2019, #ill the final

decision of the instant service 6ppeol.

Respectfully Sheweth:

!
l
|
I
|
|
{

1.

2.

That the ﬁ’rledlservice appedal is filed before this Hon'ble
Tribunal, in which no date of hearing has yet been fixed.

- That the applicant/ appeliant has got a good prima facie

case in his favour, and is sanguine about its success.

That the balance of convenience also lies in favour of the

applicant/ appellant for the grant of interim relief.

That if Noftification dated 25.06.2019, office orders dated
23.08.2019 and 27.08.2019, are not suspended, the

applicant/ appellant would suffer ireparable loss.




5. - That the facts and grounds of the occomponyihg service
- appeal may kindly be read as an integral part of this
application.

It is, ’rher'efore. respectfully prayed that on acceptance
of this application, the operation of Notification dated
25062019, office orders dated 23.08.2019 and 27.08.2019,
may kindly be suspended, fill the fln. I dec
serv:ce appeal.

-

- Appliciant peliant
Through @\yy

i o Ateeq-ur-Rehman -
Date: ! /0372020 Advocate High Court

AFF!DAV!Y

orpd correct to The best of my knowledge and belief and nothing has
been concealed from this Hon'ble Tribundil;

It is stated on oath fhcn‘ the con’tems of Apphcoﬂon are true




I ... Date of Institution ...
" Date of Decision

L | Service Appeal No. 1227/2020

21.09.2020
14.01.2022

Hamf Ur Rehman, Assistant (BPS 16), Dsrectorate of Pros: *utaon Khyber

Pakhtunkhwa

VERSU

Secretariat Peshawar and others. -

e

PO V2 ppellant)

Government. of Khyber .Pakhtunkhwa through its Chief Suc cretary at Civil.

! naspondents)

Syed Yahya Zahid Glliam Taimur Haider Khan &
Ali Gohar Durram
Advocates

Muhammad Adeel Butt,
Additional Advocate General -

AHMAD SULTAN TAREEN

i ATIQ-UR-REHMAN WAZIR '

JUDGMENT

ATIO-UR:REHMAN WAZIR MEMBER (E):-

For Appellants

For respondents .

CHAIRMAN .
MEMBER (EXECUTIVE)

(

st smgle Judgment

shall dispose of the instant service appeal as well as the fcilowmg connected

service appeals 'as commaon questlon of law and facts are involved therern

1. 1228/2020 titled Zubair Shah

© 2. 1229/2020 titled Farooq Khan

3. 1230/2020 titled Muhammad Amjid Ayaz

4. 123172020 titled Qaiser Khan

5. 1232/2020 titled Ashiq Hussain

ol

1233/2020 titled Shoukat Khan .

N

1244/2020 titled Haseeb Zeb .

S

| X TN
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8. 1245/2020 tltled Muhammad Zahlr Shah

| 9. 11125/2020 titled Zahid Khan

- 10.11126/2020 titled Touseef Iqbal ,

[
| ' - _ |
02.  Brief facts of the case are that the appellant was lnit*ally appointed as

A‘ssnstant (BPS-11) on-contract basis in Ex-FATA Secretariat vnde order dated 01-

|12:2 2004. His services were regularized by the order of Peshawar High Court vide

judgment dated 07-11-2013 with effect from 01-07-2008 in complsance with

|
by the respondents for quite longer and in the meanwhile, in the wake of merger

|
I
|
I
) icablnet decusron dated 29-08-2008. Regularization of thé appeliant was delayed
|
|

of Ex-FATA with the Province, the appellant alongwith ottizrs ‘were declared

surplus vide order dated 25-06-2019. Feeling aggneved the appellant alongwith

others filed writ petition No 3704-P/2019 in Peshawar HlUl Court, but in the

meanwhife the appellant alongwith others were adjusted in various directorates,

\/‘Hl hence the High Court vide judgment dated 05-12-2019 declared the petition as

infructuous, which was challenged by the appellants Er}'the supreme court of
Pakista‘n and the supreme court remanded their case to thle Tribudal vide order
dated 04-.08-2020 in CP No. 881/2020. Prayers of the appella'n-te are that the
impugned order dated 25-06-2019 may- bé set aside and the appellants may be
retained/adjusted against the secretariat cadre bdrhe | at the strength of
Establishment & Administration Department ol‘ Civil  Secretariat. Similarll/
sehiority/p.romotion may also be given to the appellants since the inception of
their employment in the government department with back benefits as per
Judgment titled Tikka Khan & others Vs Syed Muzafar Hussizin Shah & others
(2018 SCMR 332) as well as in the l:ght of judgment of larger bench of high court

in Writ Petition No. 696/2010 dated 07 11-2013.

03.  Learned counsel for the appeliants has contended that the appellad,ts has '

_inot been treated in accordance with law, hence their rights secured under the ‘

l

1\”{ TESTED
n

b

[Constitutlon has badly been violated; that the impugned order has not been'. :
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passed in accordance ith law, therefore is not tenable and liable to be set aside;
that the appellants were appointed'in Ex-FATA Secretariat on contract basis vide
:order déted 01-12-2004 and in compliance with Federal Government decision
|dated 29-08-2008 and in pursuance of judgment of Peshawar High Court dated
.EO? -11-2013, their services were regularized with effect from 01-07- 2008 and the
iaﬁpéliants were placed -at the strength of Administration Department of Ex-FATA
Secretarlat' that the appellants were discriminated to the effact that they were
pllaced in surplus pool vude order dated 25- 06 2019, whereas services of ssm:larly
'piaced employees of all the departments were transferred to their respective
departments in Provincial Government; tha_t plac‘mg the appellants in sur;plus pool
wés not only illegal but contrary to the surplus pooi p‘oIicy,‘ as the appellants

never opted

e placed in surplus pool as per section-5 (a) of the Surplus Pool

of 2001 as amended in 2006 aé well as the unwillingness of the appellants

Is also clear from the respondents letter dated 22-03-2019; thét by-doing/so, the
mature service of almost ﬁ'fteen years may spoil and go in waste; that the illegal
and untoward act of the respondents is also evident from the notification dated
08-01-2019, where the erstwhile FATA Secretariat departments and directorates
hav:e been shifted and placed under the administrative control of Khyber
Pakhtunkhwa Governﬁent Departments, whereas the appellants were declared
surplus; tﬁat billion of rupees have been granted by the Fedélrai Government for
merged/erstwhile FATA Secretariat departments but unfortunately despite having
same cadre of posts at civil secretariat, the respondents have carried out the
unjustifiable, illegal and unlawful impugned order dated 25-06-2019, which is not
only the violation of the Apex Court judgment, but the same will also Qiotate tﬁe
fundamental rights of the appellants being enshrmed in. t‘we Constltutlon of
Pakistan, will seriously affect the promotion/seniority of the appellants; that
discriminatory approach of the respondents is evident from the notification da'ted
22-03-2019, whereby other employees of Ex-FATA were nct placed in surplus

pool but Ex-FATA Pian{nng Cell of P&D was placed and merged into Provmcsal
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P&D Department; that declarir{g the ape_ellants surplus and subsequently their
adjustment in various departments/directorates are illegal, which however were
required to be placed at:"~ the sfrehgth of, Establishment & Administration
department; that as per judgment of the High Court, seniority/promotions of the

appellants are required to be dealt with in accordance with the judgment titled

I Tikka Khan Vs Syed Muzafar (2018 SCMR 332), but the respondents deliberately
l
|

and with malafide declared them surplus, wh;ch is detrlmental to the interests of

the appeiiants in terms of. monltory loss as well as sen:orsty/promotlon hence

rnlterference of this tnbunal would be warranted in case of the appellants.
) Learned Additional Advocate General for the respondents has contended
|

|t at the appellants has been treated at par with the law in vogue i.e. under

f
section:

A) of the Civil Servant Act, 1973 and the surplus pool policy of the
provincial government framed thereunder; that proviso under Para-:s of the
surplus -pool 'pol'icy states that in case the. officer/dfficials declines to be

adjusted/absorbed in the above manner in accordance with the prio!rity fixed as

per his seniority in the mtegrated list, he shall loose the facmty/raght of
adjustment/absorption and would be requrred to opt for pre- mature returement
from government service provided, that if he does not ffulﬁil the requisite
.qualifying sefviee for pre-mature retirernen%, he may be compulsory retired from ‘
service by the competent authority, however in the instant c_ase', no affidavit is
forthcoming to the effect that the appellant refused to be absorbed/adjusted -
under the surplus pool policy of the goverement; that the appellants were
ministerial staff of ex-FATA Secretariat;, therefore they were treated under

“section-11(a) of the Civil Servant Act, 1973; that so far as the issue of inclusion of

posts in BPS-17 and above of erstwhile agency planning cells, P&D Department

- merged areas secretariat is concerned, they were planning cadre employees,

hence they were adJusted in the relevant cadre of the provincial government that

after merger of erstwhile FATA with the Province, the Finance Department vide

rATTEue Copy
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order dated 21-11-2019 and 11-06-2020 created posts in the administrative

departments in pursuance of fec’quest\‘o'f ‘éét-éblishment departinent, which were

not meant for blue eyed persons as is alleged'in the appeal; that t_he appeilants
has been treated in accordance with‘law, hence their appeals being devoid of

merit may be dismissed.

05. We have heard learned counsel for the parties and have perused the

" record.

06. Before . embarking upon the lissue In hand, it wouid be appropriate to
explam the background of the case. Record reveals that in 2003, the federa!

jgovernment created 157 reqular posts for the erstwhile FATA Secretanat against

: lwh:ch 117 employees including the appellants were appointed on contract basis in

. |
12004 r fu!ﬁllmg all the codal formalities. Contract of such employees was

| ' .
re:newed from time to time by issuing office orders and to this effect; the final

extension was accorded for a further period of one year with ﬁffect from 03-12-

i
b
l
|

2009. In the meanwhile, the federal government decided and tssued mstructlons'
dated 29 08-2008 that all those employees workmg on contract against the posts

’from BPS-1 to 15 shall be regularized and decision of cabinet would be applicable

.to contract empfoyees working in ex-FATA Secretanat through SAFRON Division
for regularization of contract appomtments in respect of contract employees
Aworkmg in FATA. In pursuance. of the directives, the appellants submitted
applications for regularization of their.abpoint‘ments as per cabinet decision, but
such employees were not regularized under the pleas that vide notification dated
21-10-2008 and in terms of the centrally administered tribal areas (employees
status order 1972 President Oder No. 13 of 1972), the‘employees' wor.king in
FATA, shall, from the appointed day, be the employees of the provincial
government on deputation to the Federal Govemment‘ without deputation
allowance, hence they are not entitled to be regularizedl under the policy decision

dated 29-08-2008.
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07. In 2009, the provincial government promulgated reguizrization of service

Act, 2009 and in pursuance, the appeliants approached‘the additional chief

- secretary ex-FATA for regularization of their services accordin gly, but no action

was taken on their requests, hence the appellants filed writ petition No 969/2010
for regularization of their services, which was allowed vide judgment dated 30-11-
2011 and services of the appeliants were regularized under the regularization Act,
2009, against which the respondents filed civil appeal No 29-P/2013 and the
Supreme Court remanded the casé to the High Court Peshawar with direction. to

re-examine the case and the Writ Petition No 969/2010 shall be deemed to be

pending. A three memLer bench of the Peshawar High Court decide'd the issue

vide ]udgment dated 07-11-2013 in WP No 969/2010 and services of the
were reguiarlzed and the respondents were given three months time to

repare service structure so as to regulate their permanent employment in ex-

lFATA Secretariat vis-a-vis their emoluments, promotions, retirement benefits and

:nnter-se-seniority with further directions to create a task fqrce to achieve the
objectives highlighted above. The ‘respondents 'however delayed  their
|
!respondents submitted order dated 13-06-2014, whereby services of the

appeliant_s were regularized vide order dated 13-06-2014 with effect from 01-07-

12008 as well as a task force committee had been c‘onstituted by Ex-FATA

Secretarsat vide order dated 14-10-2014 for preparation of service structure of
such employees and sought time for preparatlon of service rules. The appellants
-again filed CM No. 182-P/2016 with IR in COC No 178-P/2014 in WP No
969/2010, where the learned Additional Advocate General alongiwith departmental
representative produced letter dated 28-10-2016, whereby servi;e rules for the
secretariat cadre employees of Ex-FATA Secretariat had. been shown to be
formulated and had béen sent to secretary SAFRAN for approval, hence vide
judgment dated 08-09-2016, Secretary SAFRAN was directed to finalize the

matter within one month, but the respondents instead of doing the needful,

-regularization, hence they filed COC No. 178-P/2014 . and in compliance, the .




declared all the 117" employees including the appellants as surplus vide order

dated 25-06-2019, against ‘which the -appeifants filed Writ Petition No. 3704-

P/2019 for declaring the impugned order as se.ttaside and retairiing 'the ap'peilants

- in the Civil Secretariat of establishment and administration department having the

similar cadre of post of the rest of the civil secretariat employees.

08. During the course of hearing, the respondents produced copies of -

. notifications dated 19-07-2019 and 22-07-2019 that such employees had been

adjusted/absorbed in various departments. The High Court vide judgment dated
05-12-2019 observed that after their absmption_! now they a.re reqular employees
of the provincial goverlnment and would be treatéd as such for all intent and
Mcluding their seniority and so far as their othér grievance regarding
“ eir‘retention_ in ci\}ii secretariét is concerned, being civil selyants, it would
Jinvolve deeper appref:latlon of the vires of the policy, which have not been
l
j':mpugned in the writ petmon and in case the appellants still feel aggneved
!r gard:r}g any matter that could not be legally within the framework of the said

policy, they would be Iegaily bound by the terms and conditions of service and in

}view of bar contalned in Article 212 of the Constrtutnon th:s court could not

Eembark upon to entertain the same. Needless to mentaon and we expect that-
keeping in view the rat:o as contained! in the judgment titled Tikka Khan and ‘
others Vs Syed Muzafar Hussain Shah and others (2018 SCMR 332), the semor:ty

would be determined accordingly, hence the petition was decicred asl mfructuous

‘and was dismissed as such., Against the judgrhent of High Court, thé appellants

v|fied CPLA No 881/2020 in the Supreme Court of Pakistan, which was dssposed of

v;de Judgment dated 04- 08-2020 on the terms that the petlt;oners should

approach the service tnbunai as the issue being terms and condition of their

service, does fall within the jurisdiction. of service tribunal, hence the appellant

filed the instant service appeal.
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" ,botch of another 23 persons appointed on contract were regularized vide order

|
d?ted 04-09-2009 and stsl! a batch of another 28 persons were regularized v;de

09.' Main concern of the ap'pel!ants in the instant service appeal is that in the -
first place, declaring them surplus is iiiegéi:'éé"they were servtng .against regular
posts in administration department Ex-FATAt, hence their services were required
lto be transferred to Establlshment & Administration Department of the provincial
government like other departments of Ex-FATA were merged in their respective
department. Their second stance is that by declaring them surplus and their
subsequent adjustment in directorates affected them in momtory terms as well as

their semoraty/promotson also affected being placed at the bottom of the seniority

line.

10.  In view of the foregoing explanation, in the first place, it would be

appropriate-tS count the discriminatory behaviors of the respondents with the

ellants, due to which the appellants spent aimost twelve years in protracted |
litigation right from 2({'08 t‘rlt date. The‘appeilants were appointed on“ contract
basis after fulfilling all the ‘codal formal‘rties by FATA Secretariat, administration
wmg but their services were not regularlzed whereas: srrmlarly appomted persons
by the same office with the same terms and conditions vide appointments orders

dated 08- 10-2004 were/ regularized vide order dated 04-04-2009. Similarly a

norder dated 17-03- 2009 hence the appellants were discriminated in regularization
|

of their services without any valid reason. In order to regularize their services, the -
appellants repeatedly requested the respondents to consider them at par with' -

those, who were regularized and finally they submitted ‘applications for

implementation of the decision dated 29-08-2008 of the federal éovernment'

l

lwhere by all those employees workung in FATA on, contract were ordered to be .

‘ 'regufanzed but their requests were declined under the plea that by wrtue of

presidential order as discussed above, they are employees of provincial

government and only on deputation to FAITA but without deputation allowance,




......

"hence they. cannot be regulanzed the fact however remains that they were not
employee of provmcual 90vernment and were appomted by administration
department of Ex-FATA Secretariat, but due to malaﬁde of the respondents, they
were repeatedly refused regularization, which hoWever was not warranted. In the
meanwhile, the provincial government promulgated Regularization Act, 2009, by
virtue of which all the contract employees were regularized, but the appellant
~were again refused regularization, but with no plausible reason, hence they were
again discriminated and compelling them to file Writ Petition in Peshawar High
Court, which was allowed vide judgment dated 30-11-2011 without ‘any debate,
as the respondents had already declared them as provincial employees and there
was no reason whatsoever to refuse such regularization, but the respondent
instead of their regularization, filed CPLA in the Supreme Court of Pakistan.'

decision, which again was an act of -discrimination and malafide,

where the respondents had taken a plea that the High Court had allowed
regularization under t‘Le regularization Act, 2009 but did. not discuss their

‘regularization under the policy of Federal Government laid down in the office
imemorandum issued by the cabinet secretary on 29-08-2008 directing the

regularization of services of contractual employees working in FATA, hence the

] . .
!Supreme Court remanded their case to High Court to examine thisaspect as well,

Vo

A three member bench of High Court heard the arguments where the
respondents took a U turn and agreed to the point that the appeliants had been
d||s,cnmmated and they will be regularized but sought trme for ‘creat;on of posts
arfwd to‘ draw service structure for these and other empioyees te r'egulate their
permanent employment. The three member bench of the High Court had taken a
serious view of the unessential techmcailtnes to block the way of the appellants,

|
who too are entstled to the same relief and advised the res’pondents that the

petltxoners are suffering and are in trouble besides mental agony, hence such
reguiaruzatson was allowed on the basis of Federal Government decision dated 29-

08-2008 and the appeiiant; were declared as civil servants of the ‘FATA
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‘Secretariat and not of the provmcra! government In @ manner, the appeilants

10

were wrongly refused the:r rlght of regularlzatlon under the Federal Government
Policy, which was conceded by the respondents before three member's bench,
but the appellants suffered for years for a single wrong refusal of the
respondents, who put the matter on the back burner and on the Qround of sheer
technicalities thwarted the process despite the repeated direction of the federal
government as well as of the judgment of the courts. Fihai?y, Services of the
appeflants were very unwillingly regularized in 2014 with effect from 2008 and
that too after contempt of court proceedings. Judgment of the three member
bench is very clear and by virtue of such judgment, the respondents were
required to regula.rize them in the first place and to own them as their own

the strength of establishment and administration department

employees bornel
ecretariat, but step-motherly behavior of the respondents continued
unabated, as neitHer posts were created for them nor service rules were framed
for them as were committed by the resbondents before che'High.Court and such
commitmenr.s are part[ of the judgment dated 07-11-2013 of Peshawar High
Court. In the wake ofJSth Constitutional amendments and upon merger of FATA .
_Secretarlat into Provincial Secretariat, all the departments’ alongwith staff were
imerged into provincial deparcments Placed on record is notification dated 08-01~

l!2019 where P&D Department of FATA Secretariat was handed over to provincial

, iP|&O Department and law & order department merged into Home Department

dee not:f' cation dated 16-01-2019, Finance department merged mto provmc:al
Fmance department vide notlﬂcatlon dated 24-01- 2019, educatlon depar‘cment
=vu:ie order dated 24-01-2019 and similarly all other department like ZaIkat & Usher
Department, Population Welifare Department, Industries, Technical _Education,

|' .
Minerals, Road & Infrastructure, Agriculture, Forests, Irrigation Sports, FDMA and

' lothers were merged into respective Provmcaai Departments but. the appellants

.bemg employees of the admmlstrataon department of ex-FATA were not merged

mto Provincial Estabirshment & Admmlstrataon Department, rather they were

to be true Copy
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| declared surplus, which was discrimihatory and based oh malafide, as there was

, no reason for declaring the appellants as surpius as total strength of FATA

*Secretanat from BPS-1 to 21 were 56983 of the civil administration agamst which
employees of provmcaal.govemn:ent, defunct FATA DC, employees appointed by
FATA Secretariat, line directoraties and autonomous bodies etc were included,
amongst which. the -number of 117 employees including the appellants were
granted amount of Rs. 25505.00 million for smooth transition of the employees -
as well as departments to provincial departments and to this effect a éummery
- was submitted by the provincial government to the Federai Government, which
. Was achepted and vide notification dated 09-04-2019, provincial government was
asked to ensure payment of salaries and other obligatory expenses, including

terminal benefits as well of the employees against the regu!a/r sanctioned 56983
Mﬂistrative departments/attached directorates/field formations of
\/l/ —erstwhile FATA, which shows that the appetlants weie also working against
' sanctioned posts and .they were required to be smoothly merged with the
establishment and administration department of provincial government, but to | -
their utter dismay, they were declared as su.irpius inspite of the fact that they
were posted again-st sanctioned posts and declaring them surplus, was no more
than malafide of the respondents, Another discriminatory behavior of " the
frespondents can be seen, when a total of 235 posts were created vide order
'dated 11\06 2020 in administrative departments ie. Finance home, Local
, ]lGovernment Heaith ‘Environment, Information, Agruculture Imgatron Mmerai
‘Eaipd Education Departments for adjustment of the staff of the respective
;dgpartments of ex-FATA, but here again the appeilants were c‘JiScriminAated and no
bést was created for them in Estab!ishmént & Administration Departmént and
thiey were declared surpius and later on were adjusted in various directorates,
which was detrimental to their rights in terms of monetary beneﬁts as the

allowances admissible to them in their new places of ad;ustment were Iess than

the one admissible in civil secretariat. Moreover, their seniority was also affected




LY . .
I ?
1
. B )
[N t i .
| . . B « .
. . :

o

as they were placed at the bottom of sen:onty and their promotlons as the

appellant appomted as Ass:stant is still working as Ass*stant in 2022 are the

|
factors, which cannot be ignored and which shows that m]ustlce has been done to

|the appellants. Needless to mention that the respondents failed to appreciate that

‘the Surplus Pool Policy-2001 did not apply to the appellants since the same was -

4
| !

spechcaliy made and meant for dealing w;th the transut:on of district system and

resultant re-structuring of govemmentai offices under the devolution of powers

from provincial to local governments as such, the appellants service in erstwhile
FATA Secretariat (now merged area secretariat) had no nexus whatsoever with
the same, ~a's neither any department was abolished nor any post, hence the

surplus p

policy applied on them was tota!ly‘illeg'al. Moreovér the concerned
rned counsel for the appellants had added to their miseries by contesting their
Eases in wrong forums and to this effect, the supreme court of Pakistan in their
case in civil petition No. 881/2020 had .z/a!so noticed that thé petitioners being
pursuing their remedy before the wronglforum, had wasted much of their time
and the service Tribunal shall justly and sympathetically consider the question of
delfay in accordance with law. To this éffect we feei that the delay occurred due to
wastage of time before'wrong forumﬁ, but the appeilants continﬁously contested
their casé without anyl break for getting justice.. We feel that their case was

already spoiled by the respohdents due to ‘sheer technicalities and without

touchmg merlt of the case. The apex court is very clear on the point of limitation

_!that cases should be considered on merit and mere technlcahtles incuding
i

limitation. shall not debar the appellants from the nghts accrued to them. In the

I
linstant case, the appellants has a strong case on merit, hence we are inclined to
s

|
|

condone the delay occurred due to the reason mentioned above

11, We are of the cbnsidergq opinion that the appellants has not been treated
in accordance with law, as they were employees of administration department of

the ex-FATA and such stance was accepted by the respondents in their ;com,ment,
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" St;meitted to the High Court and the High Court vide judgment dated 07-11-2013
édl!eciared them civil servants and émpfoye’és'of"'a’&ministration department of ex-
iF?i\TA Secretariat and regularized tﬁéir serViceS against sanctioned posts, despite
they were declared surplus. They were discriminated by not ‘tr-ansfer:ring their
services to the establishment and administration department of provincial

. S
government on the analogy of other employees transferred o their respective

' depértmen}té in provincial governfnent and in case of noh-availability of post,
. 'Finance departméﬁt"’was required to create posts in Establishment &
| | | Administration Department on the analogy of création of posts in other

‘Administrative Departments as the Federal Government had granted amount of

g \J\W for a total strength of 56983 posts including the posts of the
_' b} appellants and declaring them surplus was unlawful and based on malaf‘ de and
on this score alone 'the impugned order is liable to be set aside. The correct
course would have been to create the.same number of vacancies in their
respective departmeht ie. Establishment & Administrative Department and to

post them in their own department and issues of their seniority/promotion was

* required to be settled in accordance with the prevailing law and rule,

12. | We have observed that grave injustice has been meted out to the
appellanfs in the sense that after contesting for Iongerl for their regularization and
finally after getting regularized, they were still deprived of the éervice
structure/rules and crezlztion of posts despite the repeated directions of the three
member bench of Peshfwar High Court in its judgment dated 07-11-2013 passed
in Writ Petition No. 969/2010. The same directions has still not been implemented
and the matter was made worse when impugned order of placing them in surplus
pool was passed, which directly affected their. semonty and the future career of
the appellants after putting in 18 years of service and half of thenr service has

.already been wasted in Imgatlon
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13 In ;/i_ew of the fqregoing: dis;u§sion, the instant appeal alongwith
) c<!>nr;ected service appeals a're accepted. The imbugned order dated 25-06-2019 is
Viset aside_with direction to the réSpéndénté to adjust the appellants in their
respective department i.e. Establishment & Administratioh epartment Khyber
Pékhtunkhwa against their respective ;ﬁosts and in case of non-availability cf
posts, the same shall be created for the appé!lants on the same manner, as were

created for other ‘Administrative Departments vide Finance iDepartment

| notlﬂcatxon dated 11-06-2020. Upon their . adjustment in - their respective
f department they are held entitled to all consequentlal benefits. The issue of their |
seniority/promotion shall be_ dealt with in accordance with the provisions
contéined in Civil Servant Act, 1973;and Khyber Pakhtunkhwa Government
Servants (Appointment, Promotion & Transfer) Rules, 1§8§, particularly Section-
17(3) of Khyber Pakhtunkhwa Government Servg;nts (Appointment Promotion &
Transfer) Rules, 198‘-). Needless to mention and is expected that in view of the
o ratio as containéd in the judgmént titled Tikka Khan and others Vs Syed Muzafar
Hussain Shah and others (2018 SCMR 332), the seniority would be determined

accordingly. Parties are left to bear their own costs. File be consigned to record

room,

ANNOUNGED | - | |
14.01.2022 |

(ATIQ-UR-REHMAN WAZIR)
MEMBER (E)




. N
Learned ‘counsel for the'4ppelldht present. Mr. Muhammad Adeel

Butt, Additional Advocate Genéral for respondents present, Arguments

heard and record perused.

Vide our detailed judgment of today, separately placed on file, the

instant appeal alongwith -connected service appeals are accepted. The

impugned order dated 25-06-2019 is set aside with direction to the

respondents to adjust the appellants in their regpective department i.e.
Establishment & Admini‘stra?tion Department Khyber'Pakhtt{nkihwa against
their respective posts- and in case of dgn-availability of'posts, the same
shall be created for the appellants on the savm.e ménner, as were creat‘ed
for other Administrative Departments vide Finance Depa‘rtment not_iﬁcation
dated 11-06-2020. Upon their adjdstment in their respective department,
they are held entitled to all consequential benefits. The issue of their
seniority/promotion shall be dealt with in accordance with the provisions
! ' '

contained in Civil Servant Act, 1973 and Khyber Pakhtunkhwa Government

Servants (Appointment, Promotion & Transfer) Rules, 1989, pa‘rticutar!y

Section-17(3) of Khyber Pakhtunkhwa Government Servants (Apﬁ"éintment

Promotion & Transfer) Rules, 1989. Needless to mention and is expected
that in view of the ratio as contained in the judgment titled Tikka.Khan

and others Vs Syéd Muzafar Hussain Shah and others (2018 SCMR 332),

the seniority would be determined accordingly.., Part:es are left to bear .

their own costs. File be consugned to record room.

ANNOUNCED
14.01.2022
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“ﬂl TAN TAREEN)

. - (ATIQ-UR-REHMAN WAZIR)
CHAIRMAN , _ MEMBER (E). -
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SHAH | DURRANTI | KHATTAK

(a registered ]1\V fitm)as counsel in the above memmned case, to do all ot 2oy of- thc following acts, deeds

and things:-

1. To appear, act and plead for me/us in the above mentioned case in this Court/Tribunal
ot any other court/tdbunal in which the same may be tried or heard and any other
proceedings arising out of ot connected therewith.

=

To sign, verify and file Plaint/Written Statement or \\'1thdt‘lw all pmcr_edmgq petitions,
sult appeals, revision, review, affidavits and applications for compromise or withdrawal,
S or for submission to arbitration of the said case, or any other document, as may be
" deemed necessary or advisable by him fot proper conduct, prosecution or defel rce of the
said case at any stage.

3 To do and perform all other acts which may be deemed necessary or advisable during ihe

_course of the procecdings.

AND HEREBY AGREE:- ‘
' ) To ratify whatever the said Advocates may do in the proceedings in my interest,
Not to hold the Advocates responsible if the said case be proceeded ex-patte ot
dismissed in default in consequence of theit absence from the Cr mr/ Tribunal

when it is called for hearing or is decided against mie/us.

) © ‘I'hat the -Advocates shall be eniitled to withdraw from the prosecution of the
said case if the whole OR any part of the agteed fee remains unpaid,

In witness wheteof I/We have signed this Power of Atromey/Wakalat Nama hereunder the contents of
which have been read/explained to me/us and fully understood by me / us rhis day of
ar : ‘
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(2301817 325657~
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Accepted subject to term regarding payment of fec for/onh
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