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Execution Petition No. 12_ Z 5 /2023

InService Appeal No. 1227/2020

Decided on: 14.01. 2022

Nishat Khan S/o Inayat Khan R/o Warsak Road, Post Office
Mathra, Malu, Tehsil and District Peshawar.

(PETITIONER)

Versus

1. The Government of Khyber Pakhtunkhwa through Chief

Secretary, Civil Secretariat, Peshawar.

2. The Government of KPthrough Secretary. Establishment,
Establishment & Administration Department Civil Secretariat,

Peshawar,

3. The Government of KPthrough Secretary Fi:nance, Finance,

Finance department at Civil Secretariat Peshavivar.

4. The Government of KPthrough Additional ‘Chi:e_f Secretary
Merged Areas, Office at Warsak Road, Peshawar.

(Respondents)
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EXECUTION PETITION TO GIVE EFFECT & IMPLEMENT

THE JUDGMENT OF THIS HONOURABLE TRIBUNAL

DATED 14-01-2022, UPON THE EXECUTION PETITIONER.

Respectfully Sheweth.

That the petitioner earnestly craves the permission of the Honorable

Service Tribunal to submit as under:

, 1 THAT the petltroner was appointed as a Naib Qas1d (BPS-1) against the
vacant post vide notification dated 31-03-2007.
Copy of appomtment qrder is Annexure-A.

2. That along with the petitioner a total number of 117 employees
appointed by erstwhile FATA Secretariat were declared as surplus
and placed. them in surplus pool of Establishment &
Adnrumstratlve Department vide order dated 25. 06-2019, and for
their further adjustment/ placement w.ef 01- 07-2019 by virtue of
which the C1V11 servants were adjusted in the Surplus pool of

~ Establishment Department and Administration Department.

| Copy Qf’Nb'tiﬁcatiorl dated 25-06-2019 is Annexure-B

3. That an 'ap'peal was filed in this regard, before the Honourable
SerV1ce Tribunal and the same was heard on 14-01-2022. The said
appeal was accepted, and subsequently, the 1mpugned notification
dated 25— 6-2019 was set-aside, and drrectlc_ms were given to
respondeht'i.e the concerned authorities, to adjust the appellants to
their respective departments.

Copy qf the Service Appeal No. 1227/2020is Annex-C

4. That along w1th the aforementioned dlrectlons, the Honourable
Service Tribunal rendered that upon adjustment to their respective
department, the Aappellants would be entitled all consequential
benefits. Moreover, that the issue of seniority/promotion would be
dealt Within accordance with the provisions contained in Civil
Servants (appointrnent, promotion and Transfer) Rules 1989, and in

the view of the ratio as contained in the judgment titled Tikka Kahn



& other vs Syed Muzafar Hussain Shah & others (2018 SCMR 332),

the seniority‘;\}bﬁlc.l be determined accordingly.

. That the Honourable Tribunal rendered its judgfnent dated 14-01-
2022, but after the lapse of about three months, the respondent did
not implement the judgment dated 14-01-2022 of this Honourable
~ Tribunal.

-Copy of the judgment dated 14-01-2022 has been' Annex-D

. That due to the inaction of the respondents to comply with the
directions of the Honourable Service Tribunal, post lapse of 3

months, an execution petition no. 250 of 2022 was filed in this

regard, and the same was decided affirmative.

. That the judgment dated 14-01-2022 rendered by the Honourable
Service Tribunal is also applicable on those civil servants who were

not a part of the said appeal, because judgments of the Honourable

Service should be treated as judgments in rem, and not in

personam. Reference can be given to the relevant portion of

judgment cited2023 SCMR 8, produced herein below:

“The learned Additional A.G., KPK argued that, in the order of the KP
Service Tribunal passed in Appeals Nos. 1452/2019 and 248/2020,
reliance was placed on the order passed by the learned Peshawar High
Court in Writ Petition No. 3162-P/2019, which was simply dismissed
with the obsérva-tions that the writ petition was not maintainable under
Article 212 of the Constitution, hence the reference was immaterial. In
this regard, we are of the firm view that if a learned Tﬁbunal decides any
question of law by dint of its judgment, the said judgment is always
treated ‘as being in rem, and not in personam. If in two judgments
delivered in the service appeals the reference of the Peﬁhazvar High Court
Jjudgment has been cited, it does not act to washou?t the effect of the
judgments rendered in the other service appeals whichlhave the effect of a
judgment in rem. In the case of Hameed Akhtar Niazi v. The Secretary,
Establishment Division, Government of Pakistan and o?hers (1996 SCMR
1185), this Court, while remanding the case to the Tribunal clearly
observed that lf the Tribunal or this Court decides a point of law relating
to the terms of service of a civil servant which covers not only the case of

the civil servant who litigated, but also of other civil servants, who may



have not taken any legal proceedings, in such a case, the dictates of justice
and rules of good ‘gbvernance demand that the benefit of the above
judgment be extended to other civil servants, who may not be parties to
the above litigation, instead of compelling them to approach the Tribunal

or any other legal forum.”

8. That relying upon the judgment of the Honourab:le Supreme Court,
the execution petitioner would also be subject to the judgment
dated 14-07-2021 rendered by the Honourable Service Tribunal,
since the above mentioned judgment of the Suplieme Court would
be applicable on all Courts sub-ordinate to it., Reference can be

given to Article 189 of the Constitution of Pakistan, 1973, for easy

reference, produced herein below: !
“Decisions of Sum‘eme Court binding on other Courts

189. Any decision of the Supreme Court shall, to the extent that it decides

a question of law or is based upon or enunciates a principle of law, be
binding on all other courts in Pakistan.” |

9. That the judgment of the Honourable Service tribunal cited 2023
SCMR 8, whereby, the essence of Article 212 of the Constitution of
Pakistan, 1973, was fulfilled, by observing that any queétion of law
decided by the Service Tribunal shall be treated as Judgment in
rem, and not in personam. In order, to give force to the judgment of
the Supreme Court, the execution petitioner maly also be subjected
to the judgment rendered by the Honourable Service Tribunal.
Reference can be given to Article 190 of the Constitution of
Pakistan, 1973, for easy reference, produced herein below:
“Action in aid of Supreme Court
190.All executive and judicial authorities throughout Pakistan shall act in
aid of the Supreme Court.”

10. That the execution petitioner now approaches this Honorable

Tribunal for directions to implement the judgmelnt dated 14.01.2021

in the larger interest of justice and fair play.

Prayer:

It is therefore most humbly prayed that on the acceptance of this
petition, may it please this honorable tribunal to so kindly direct the
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implementation of judgment dated 14.01.2022 in Service Appeal No.
1227/2022 titled Hanif Ur Rehman vs. Government of Khyber
Pakhtunkhwa through Chief Secretary on the Execution Petitioner, any
other relief that this Honorable '.Tribunal may deem cjiippropriate in'the

circumstances of the case may also be given.

Nivday o

Execution Petitioner

Through - o
L/M/,
(ALI GOHAR DURRANI)
Advocate High Court"
0332-9297427 :
khaneliegohar@yahoo.com

SHAH | DURRANI | KHATTAK

: ‘g-f':\
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BEFORE THE
HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL

In Re:
Execution Petition No. /2023
In Service Appeal No. 1227/2020

Decided on: 14. (1. 2022

Nishat Khan S/o Inayat Khan R/o Warsak Road, Post Office
Mathra, Malu, Tehsil and District Peshawar.

(PETITIONER)

Versus

The Government of Khyber Pakhtunkhwa and others
(Respondents)

AFFIDAVIT Of,

I, Nishat Khan S/o Inayat Khan R/o Warsak Roéd, Post Office
Mathra, Malu, Tehsil and District Peshawar.

, do hereby solemnly declare and affirm on oath:- :
I am personally conversant with the facts and circumstances of the case as
contained therein and the facts and circumstances mentioned in the

enclosed writ petition are true and correct to the best of my knowledge
and belief.

Deponent A//Prat (¢
CNIC#
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BEFORE THE
HONORABLE KHYBER PAKHTUNKHWA SERVICE

- TRIBUNAL

InRe: i
Execution Petition No. /2023
In Service Appeal No. 1227/2020
Decided on: 14. 01. 2022
MEMO OF ADRESS

Nishat Khan S/o Inayat Khan R/o Warsak Road Post Office
Mathra, Malu, Tehsil and District Peshawar.
(PETITIONER)

Versus

1. The Government of Khyber Pakhtunkhwa through Chlef
Secretary, Civil Secretariat, Peshawar. ]

2. The Government of KPthrough Secretary Establishment,
Establishment & Administration Department Civil Secretariat,
Peshawar, 4

3. The Government of KPthrough Secretary Finance, Finance,
Finance department at Civil Secretariat Peshawar.

4. The Government of KPthrough Additional Chief Secretary
Merged Areas, Office at Warsak Road, Peshawar.

(Respondents)

Petitioner

Aol

(ALI GOHAR DURRANI)

Advocate High Court
0332-9297427
khaneliegohar@yahoo.com

SHAH | DURRANI | KHATTAK

Through
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CIVIL SECRETARIAT (FATH; [l
(ADMINISTRI\T1ON DEPARTMENT)
WARSAK ROAD PESHAWAL

Lstabfishment Sectinn

OFFICE ORDER -

On the recommendations of Departmental Selection Commitlec,
the Competent AutHority is pleased to appoint gl\{l;r::;,r_}l;ﬂa_ya_i;lr(;hg»r_yfi;l_/_@_!_gé_yffI‘?;
Khan resident of Village & Mohailah Malo Mathra, Tehsil & District Peshawar
as Naib Qasid (BS-1) in Civil Secretariat (FATA) Peshawar with admissibic

allowancos on contract basis as prescribed in the following term & conditions:-

+ERM AND CONDITIONS OF EMPLOYMENT ON CONTRACT BASIS
= . 1. BPS-1 Pay (2150-65-4100)

Lo

2. Period of contract will be 2 yéafs extendable by such periog,
through a fresh order in writing by the Competent Authority price
1o the expiry of contract period.

3. Annual Increment will be admissible after completion of one year

of service
4. Conveyance éilowance as per Government rulgs. \i;/
5. House Rent allowance (As per Government Rules) 3
6. Leave, TA/DA and medical allowance (as per Government Rules)
o B ~ Notice period for termination of contract:- Two monihs notice or

two months salary in lieu thereof.

8. Benevolent Fund:-Same facilities as admissible to government -
Servants. :

9. Contributory Provident Fund:- 5% of minimum of pay by lhe
employees and 5% of contribution by the Government.

10, The employee appointed on contract will 'not contribule 1o
G.P Fund and shall not be entitled to Pension and Gratuily
benefits '

S e = T e

11.  Subsequent to appointment, the employee will remain on
probation for a period of 6 months and if he does not come up Lo
the required standard and skill or fails 1o fulfill the requirement ¢!
the post, he will be straightaway terminated from service.

ond CamScanner
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if you agree to the above lerms & condition, you should report f
dlﬁ}{ '_andsngn the agreemoent as well as produce mudical"I'iim::-;:.
cel’t{l‘xcate from the authorized Medical Officer within 10 days o
the issuance of this order. In case of non joining the duly by you

within the stipulated period, your appoiniment order will stane
sancelled, automatically. '

v
b

SECRETARY (ADMMN & CQOH;
Mo CHEH00-19 (GS) Vo2 1SR ~G &
Dated Q32007

Copy {0 -

1. Secretary Finance Department Civil Secretariat (FATA)

2 Additional Accountant General (PR) Sub Office Peshawar

3 Section Officer (Budget & Accounts) Civil Secretariat (IFATA)
4 Section Officer (Audit) Civil Secretariat (FATA)
5 Estate Officer/DDO Civil Secretariat (FATA)

g. Bilt Clerk (Admn Department) '

/- Individual concerned

(IHSANULLAH KHANE -
Section Officer {6180

B

Nl

(] CamScanncr
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FATA SECRETARIAT

(COORDINATION & AUMINIS TRATIO N DE- PARIMENT)

WARSAK ROAD PESHAWAR

Extablichmeit Section

OFFICE ORDER -

The Services of the loilowi: Nais Qasids who were appointed on
conlract basis in the prescribed manner against the regular posts are brought on

regular footing from the date of their intia appointment indicated against each -

S.No | Name of official bésiéﬁiiiolx - | Date of initiat Present place of posting
appointment on ]
: R __ i contract basis |
Nasir Zaman <Hb Qlﬁk id 8-10-20041 Admn & Coord Department
R § o FATA Scerctariat
2| Sabir Shah Naib Qasid §-H-2001 Admn & Coord Departmenl
) : FATA Scerctariat
3. Mubammad Hussain Naib Qasid [ 810 N Admn & Coord Bepartment
o . FATA Scerctariat
q. Muhammad Zubair Naih Qasid 8-10-2001 Admn & Coord Bepartment
A ] IFATA Scerctariat
3. Muohammad Shar, Naib Qasid §-10-2004 | Admn & Coord Department
; FATA Sceretari
6. 1 Dost Ali Nuib Qasid [ 8-10-2004 Adman & Coord Department
i : IFA'TA Scerclariat
7. Muhammad Arshad Naih O 102004 Law & Order Department
_ _ ] FATA Sceerctariat -~
8. | Shabir Khan' Naib Qasu <2004 Law & Order Departinenl
A FATA Scerctariat
9. | Saced Gul Naib Qasid S i0-2004 Law & Ovder Departiment
. ) o FATA Scerctanal
10. | Zahidullah ¢ Naib Qasid 08-10-2004 i & Order Department
i o FATA S&retariat
[ Tameed Khan . N_«_\_!&QEJ_(_{_% ) 022004 Mineral Diveclorale
12. /\ull.ll l\haﬂ B _.‘!_1_[_1_Q151d o 8-10-2004 Mincrals Directarate
13. | Itikhar ud Din 5 ) 8-10-2004 Minerals Dircelorate
14, | Sajiduilah Naib Qasid | 8-10-2004 Mincrals Divectorate
15 | Torat Khan Naih Q.md §-10-2004 Trris & Hydel Power
. Division Mohmand Aveney
1o, | Mudasir Zaman Naib e 4 8-10-2004 iz & Fhydet Power
‘ Division Mohmand Ageney
i7. | Hidayatutlah Natib Qasid 31-3-2007 1 Adun & Coond Departiment
o B [P FATA Sceretarint
18, | Wadan Shal Naib Qasid 31-3-2007 Adon & Coord Depaitment
) ) - FATA Sceretarial
GO NGRS PN QST ¢ 2 2 3200725 Admn & Comdbéfartmens
o TR A Sceictmian
20, | Kifayatullah Naib Qasid 31-3-2007 | Adimu & Coord Department
T FATA Scerctariat
21, | tkhlag Khao Naib Qasid 31-3-2007 | Admn & Coord Department
. o e FATA Scerctariat
22, | Inamuilah Naib ¢asid 31-3-2007 | Admin & Coord I)gpmlmgm
S FATA Seerctaria
13 K hadid Khan Naib Qilsid 31-5-2007 Adimn & Coord ])hp;”“ncnl .
L . FATA Scerctarm
24, Zeshan Naib Qflsid 3 1-3-2007 Al & Couord A;Ehjc
] e e FATA Scerctavie be
25. | Farhad Gul Naib Qasid 31-3-2007 Law & Order Departnig
FATA Scerctar;

Cped CamSceanner
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. - cent place of posting i .
'ram of initial  } Presentp |
§

{ Designation appointment on ]
E contract basis 3

L usid 31-3-2007 | Admn & (:(\()l'd‘l)'J[)Ell'li\'\(_;NL {
atb Qusic o FA'TA Sceretarnat \
31-3-2007 Admn & Coord Department

O

)
SR

2 | Magsood=kifi

27. | Saldar Al Shah Naib 'ngéid A Sgc‘rmrmg |
) : aib Ousid 31-3-2007 /?dfnjl&:(,o(ml'i.(.pmimuu
28. 1 Arshad Khan Naib Qd | P A Seorctusial |
l I .
l .
2- 'Consequent upon above, they will not be entitled to benefil of

pension and gratuity but only to the Contributory Provident Fund in terms of

Section-19 (2) of the NWFP Civil Servants Act 1973.

ADDITIONAL CHIEF SECRETARY (FATRA)

No.FS/E/100-19 (GS) Vol-2/ 2471-490
Dated 12/3/2009

|
Copy lo:- A f'l
. : : B
1. Secretary E stablishment Department NWFP. : R
2. Secretary Finance Department FATA Secretariat 1
3. Secretary Law & Order Department FATA Secretariat |
4. Additional / ccountant General {PR) Sub Office Peshawar ;
5. Direcior Irri jation & Hydel Power (F £ TA) Peshawar ‘ |
6. Project Dircclor (Ground Water) : '
7. Depuly Se retary (Admn), FATA Secretariat
g Depuly Di ector (Minerals) FATA
9.  Estale Off.cer/DDO, FATA Secrelariat .
10. Seclion Cfficer (Budget & Accounts) Admn, FATA Secretariat
11. Section Cfficer (Budget & Acccunts) FATA Secretariat
2. Section Officer (Audit) FATA Secretariat
13. Budget 8 Accounts Officer, Directorate of it & Hydel Rower
14. Budget & Accounts Officer, Director of Minerals (FATA)
15, Budget & Accounts Officer, Law & Order Department (FATA) : !
16, Executive Engineer Irrigation & Hydel Power Division | L

i N MOhn and TeNey
17. Agency Accounts Officer Mohmar: nand Agency

18. PSto Secretary (Admn & Coord
19, Bill Clerk {Admn Department)
20. Officials concerned. 7/

2

—

(IHSANULLAH KHAN]
Section Officer (Estab)

AN

gﬁ?ﬁ CamScunner
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‘ 'GOVT. OF KHYBER PAKIITUNKIIWA

B DA I'ABLISI-IMIEN’I‘ & ADMN: DEPARTMENT
AREGULATION WING).

Inted Peshawar, the 25" June, 2019 °

" } ' .. . \
h.h-: ..S() f-)&M E&AD/I-182019:  [n pursuance of Integrution and merger of erstwiille :
" FATA with Khyber Pakbtunkbwu, the Competent Authority is pleased to declare the '
1nllm\:mg L7 employees appointed by erstwhile FATA Seereturint os =Surplus™ ond place
them in the Surplus Pool of Eswblishment and Administration Depurtmem for their further

adjusimeit/placement w.e.l..01,07,2019;
Sr.No, ' Nume ofalﬁpioﬁg ’ Desipnation BPS (Fersonul)
T 1 |Ashigilessin 0 0 T s~ T
2. | tlanifur Rehman - T Assisum . 16
3. | Shavkws Khan Asslstant 16
4. | Zabid Khan ' Assistamt | . 1d .
s. duiscr Khan T Assistam I
: 6. | Shahld Ali Shah ' "| Compuier Operutar 16
7. l"nrnna Khan =~ T TT Compu;erOpcnﬁo; ' 16
8. Tam'é"cflﬁi;l T - Compmcrﬁﬁtorﬁ - 1G '_' )
9. | wascom _ | Computer Gperulor 16
10. | Aaffiussain . T 77T Computer Operator - . 6
T PAmieAll Computer Operntor 16 -
e 12, | RabNawaz ~ | Computer Operator 16
1 13. | Kamrun T Computer Operator ' 6 7
i T SR N
o 14, | Hafiz Muhwnmad Amjod Cotnputcr Operutor 6
| ' v - - - - .
| 15..| Fazl-ur-Rehmian Computer Operutor : b
16, | Rujub Al Kl __ B L I
17.- Bukhtiur Khan _ _|SubEngincer - { - MW
18, | Hukeemeud-Din__— | Droflsman I
19, | Nastem Khan Storekeeper 7
L 0. | inumullah L o '.)f‘_'f' ‘ s
2‘. l'n‘/.rut Gu!..._.... — l)ﬂvc.r - Vo md %. - —
22. | Suid Ayaz. . ] ”l)‘rivcr ~5_ o
23. | Abdul Qudir Driver S
24. | Sharbat Khan o Driver S
25. | Iqhat Shub | Driver S
26, { Muhammad Al ) | prtver S

j -
Scanned by CamScanner
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. | Khai Mubammnd | Driver

- | Wubeedutluh Shah Briver g e
‘Mastan Shah~ —{ Driver g €L)
Mubashir Alam — | Brver - s 7

.| Yousaftlyssain — 7 T Driver - 5

| hsanuliah " {Diiver 5 )

. l)nud @hah 4. . Priver - 57T T
QismaWali 7777 Driver T s T
Mam Zeb Driver E
Shalgawlialy - Drvee 5T
Qismatullah T i Bhver ) 5 ]
Wall Klion R 7 AN
Muharmmad Zuhir Shah Treer 5
Nm-z Akhmr Daver 4 .

AMenadan” 7T o i 4
“Zaki ullah ' NiQusid T —
“Sabir Shali - Wolb Qusid T
Muhnmmnd Hussain | Naib-Qasid B . :
Zubaic Shah NabQasid _ I
_Mulmmmad Sharil Naib Qasid [ A -
Dost Al . __| Naib Qusid S T
Nishat Khan ) MawQasid |
Wadan Shah ] e Qud o} 2
nomullah Naib Qasid N

) _]\ia_giood jgm L Naib Qasid . 1 2 I
Zceshan Naib Qosid 2

i :\rsh-mi f(lum :_,.-_ ,_.:....- wm}““d R P

lehlaq han Naib Qasid I I

. | Saldar Ali Shah Naib Qosid !

'56. | Kitayatullzh Nalb Qasid _ 2

[ Tiidayatullah NabQuwid R
Khulid Khan Najb-Qusid -

| Shabir Khan Naib Qasid :

| Saced Gul Naib Qusid R
Zahidullah Naib Qasid 2 B
Tarhad Gul Nolb-Qasid T T

| tumeed Khan Noib-Qasid “'—- -- -T2 i

y Rashxd Khan Naib Qnsxd 2 T

. Dost "Muhammad Naib QQSld . :
Sojidullah Naib Qasid I -

TNikhar ud Din Naib Qasid R
‘Aliafur Rehman Chowkidar _ T2 __
Muhammad Amir Chowklidar 2
Visar Arofst Chowkidar ) 3T
Zinmrud Khan Chowkidnr o 2 T
Kimpou T TChowkider T T T2
CUAdmtah T T T T T howkider T | R
4
| .




2,
mcnnoncd surplus stafT, Dt.puly Sceretary (l"smbhshmcnt) st

ATT S’E‘EE’B}

J

In ordér to cnsurc praper and expeditious adjustm

AT

) L __| Chowkider ™™ - )
i\r'mx atullul - Chuygi_(_l ‘.klr,... 2 __“-_,_:
Muhammad Abid Chowkidar 2
: Daud Khan © 7 T|"ACCianer” i S
. | Muhamniad Suleem ~ "VAC cleancriNiGusia 2 )
_l'um!c ltaq Mol - .- T
o [ A~ Mo - -y
Nehiad Badshaly K Vol PR L
Nigzali B ¥ 2
Muhammad Arshad | 7 [ Cook R R 3 -“'_ _
._| Roohullaly T T Rhadim Mosque | 2 s
Lal Jan - Regulation Beldar 2 .
Muhammad Arshad Siwveeper - T ) 2
Ramish - ISweeper 7| T F o
Karan ’ | Swesper 2
“[Majid Anwar | Sweeper ' 2“ i
e R £~ e R
“Ruhid Masceh Sweeper R 2
3. | Nocem Munir Sweeper o2 .
| Pardecp Singh Swecper 2
Mukesh Sweeper 2
“Muhammad Naveed Sweeper R D
- | Daia Ram __ o _|Sweeper 2
..| Muhammad Nisar Swecper L R
'| Said Anwar Nalb Qasid N
0, 1asceh Zeb Naib Qasid . v
;{'B;Z" - Nalb Qusu! e |___________
{ Wakecl Khan NoibQusld 1 v
{ Muhammad Amjad Ayaz Naib Qasid _ )
L Samiullah~ Naib Qusid R
llahnb-ur-llchman Naib Qasid - L
i Muhammad Shoaib Neib Qasid b
J Bawar Khan NalbQusid .~ | A
| Misbahullah Naib'Qasid N
09| Muhammad Tanveer Naib Qasid L
| Wogas Khurshid ] e T
| Muhsmmad Zahir Shah _ Naib Qasid L i i i
) an.d 'Khan | ..,_.-.— _ | NaibQasld b o
| 'Noor Nabia T Bera AR S Voo
4 Amjnd Khan Mali | [
15, Jawad Khan T 1 'Mali L L
16. lmin:la-haq o | Chowkidar L
'__ersj-ud-din ) - I LY Chosyktdnr o e

cmfnbsnrptlon of the above
abhshmcm Dcpartmcm hus )
V)
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N ;Iccllu\:xl as foenl person o property wonitor the whole process ol adjustment/
zmbzihicenent ol the sueplug pool stall, :

ROk ‘ .'( unseGUent upon abave nll the above surplus st alongwith their original
revord ol sy Viee nre direeted W repart o the Depaty Sceretary (Estublishment) Establishment
Depuviment Tar Turther oeeessary netion,

L]

CHIRF SECRIETARY
. GOVT. OF KITYBER PAKITTUNKITWA ~
- Bt Ne, & Dnte tiven

Copy -

Lo Additionnl Chiel Seergiury, P& Depariment,

2. Additional C.‘hicl'Scu."rjtm'y., Murgied Arens Seeretarial,
. Senior Member Board of Revenue,”

4. Principnl Seeretary 10 Governor, Khyber Pakhtunkhwa,

S, Principal Seerelory 1o Chiel Minisier, Khyher Pakhtunkhwa.

6. AL Administmtive Seerctaries, Khyher Pakhlunkhwa. ' -

7. The Accountant General, Khyber Pakhtunkhwa,

8. Sceretury (A1&C) Merged Arcos Seerctarial. ‘

9. Additionad Scerctary (AI&C) Merped Areas Seerctarint with the request to hand
over the relevant record of the abave stall 1o the Establishment Department for
further necessary agtion and tking up the case with the Finunee Department with
repand to nancinl implications ol the stait w.e.f. 01.07.2019.

10, All Divisional Cammissioners in Khyher Pakhtunkhwa,

1. Al Deputy Commissioners in Khyber Pukhtunkhwa.

12. Director General Information, Khyber Pakhiunkhwa,

/IJ. 'S 1o Cliel Seerctary, Khyber Pakhunkhwa,

| N . - .

!l‘l. Deputy  Seeretury  (Kstablishment), Fstablishment Departiment (ar necessary

- action, :

5. Seetion Officer (i), Iistablishmient Department.

16, Section Officer (13-111) listablishment Department (or necessary uction.

17. Section Ofticer (1i-1V) Establishment Department.

18, S 1o Sceretury Hstablishment Depariment.

19. 'S o Speeinl Seeretary (Regulation), Establishment Department,

?:"0' 1S (o Speeinl Secretary (listablishment), slablishment Dep

L)

L
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Service Appeal No, /& 1 Lt /2020

G A Haseeb Zeb /o Aurongzeb D“""" No. %?
, Naib Qasid, Lutey g /- ) 670
: Khyt{aer Pakhtunkhwa Ombudsperson Secretariat, T
Room No.212, Benevolent Fund Building, ,
. Pe[showor CaANM e, Appellant
‘o

|
| o
| The Govt of KPK _
- Through Chief Secretary, _ !
Civil Secretono? Peshawar. '

1.

2. The Govt of KPK :
Y Through Secretary Estobitshment
. Establishment & Administration Department,
Civil Secretariat, Peshower

3. The Govtof KPK'
Through Secretary Finance,
Finance Department, Civil Secretariat, Peshawar

4, Government of KPK

Through Additional Chief Secretary Merged Areas,
Office ot Warsak Rocxd Peshawar............... Respondents

}\iﬂcdf??“day Service appeal u/s 4 of the Services Tribunal Act,
3sTseidy 1974 against  the  impugned  Nofification
\]fc\ ")‘e’j/e No.SO(O&M/E&AD/3-18/2019 dated 25.06.2019
S vide which the 117 employees including the
appellant appointed by erstwhile FATA Secreforioi

- as “Surplus” and placed them in the Surplus Pooi

.- of Establishment & Administration Department for

their further  adjustment/ placement w.elf.

to be true Copy
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01.07.2019, Office Order No.00209/EA dated
23.08.2019 and Ofﬂce Order No.SOG(SWD)1- .
- 60/8taff/2019/1946-55 dated 27.08.2019 vide
. which the appellant has been adjusted’ in
Ombudsperson Secretariat from the Surplus Pool.

Prci':yfe_r in Appeal:
|

N
1
|
|
|

On acceptance of this appeal, the impugned Notification
dated 25.06.2019, office orders dated 23.08.2019 and
27.08.2019 may please be set aside and consequently the
respondents be directed to adjust the appeliant in Civil
Secretariat of Establishment & Administration Department or
chnce Department.

Resgecifulix Sheweth: ‘ | ,

The appellant humbly submits as under:

That the appellant was the empléyee of erstwhilé FATA:

Secretariat and he was serving as Naib Qasid  in
Administration Department of erstwhile FATA Secretariat.

That after merger of FATA into Province of Khyber
Pakhtunkhwa, the respondent No.l vide Notification
SO(O&M/ERAD/3-18/2019 dated 25.06.2019 declared 117
employees including appellant as “Surplus" and placed them
in the Surplus Pool of E&AD for their further adjustment/

placement w.e.f. 01.07.2019. (Copy of Nofification dated
25.06.2019 is Annexure “A"). :

That the respdndenf No.1 vide Noftification No.SO(E-

. J/E&AD/9-126/2019 dated 24.01.2019 directed the Finance

Department Office working under the erstwhile FATA
Secretariat, henceforth  report  to Secretary Finance

Department KPK. (Copy of Notification dated 24.01.2019 is
Annexure “B").




- Secretariat f

3

That the appellant should have been adjusted in Fingnce
Department | KPK  but was adjusted - i Ombudsperson
Jom the Surplus Pool vide office order dated
23.08.2019 ‘and 27.08.2019. (Copies of office orders dated
23.08.2019 and 27.08.2019 are Annexure “C" & “D"),-

That it is pertinent to mention here that, the employees of
erstwhile FATA Secretariat including appellant impugned the
nofification dated 25.06.2019 ibid through writ petition
NO.3704-P of 2019 in the Honourable Peshawar High Court,
Peshawar and the Hon'ble Court dismissed the said petition
vide order/ judgment dated 05.12.2019. (Copies of writ

petition and order/ judgment dated 05.12.201 ? are Annexure
HE" & an). !

That thereafter, the employees of erstwhile FATA Secretariat
including the appellant filed CPLA No.8‘él/2020 in the august
Supreme Court of Pakistan against the order/ judgment
dated 05.12.2019 passed by the Hon'ble Peshawar High
Court, Peshawar and the Honourable Apex Court while
deciding the CPLA vide order/ judgment dated 04.08.2020
held that the correct forum to adjudicate upon is the Service
Tribunal and the petitioner should have approach the

. Competent forum. (Copy of order/ judgment dated

04.08.2020 is Annexure “G").

That the appellant being aggrieved from the noftifications
and orders, files the instant appeal, inter alia, on the
following amongst other grounds:

GROUNDS:

A,

That the impugned Notification dated 25.06.2019, office
orders dated 23.08.2019 and 27.08.2019, are iiiegc!, against
facts and law on the subject as well as Surplus Policy.

d -'A



g

Uy

E}

7

violation of Icw on the SUbjPCT and ’rhe Constitution as well,
That the impugned notifications and orders are llegal,
unlawful, void and ineffective upon the rights of the

oppe!lcnt.

That the impugned nofifications and orders are against the

principles of natural jUSﬁCG and fundamental rights as -

guaranteed under the Constitution of Islkamic Repubhc of
Pakistan, 1973.

That in fact, the appellant's case is not of abolition of pPosts,
or service or setup to begin with and the concemed,
departments and attached: department together with the
posts continue to exist and have not been abolished.

That neither conscious application of mind has been

undertaken nor speaking nor reasoned order has been

passed and Surplus Pool Policy, 2001 has been senselessly
applied to the appellant. -

That the impugned notifications and orders have been
issued/ passed in flagrant violation of the law and the Surplus
Pool Policy itself and deserves to be set aside.

That the mechanism provided for adjustment and fixation of
seniority of the surplus employees in the Surplus Pool Policy,

2001 will deprive the appellant of his seniority and other

benefits-will render him junior to those who have been
appointed much later in time than the appellant..

That as there is no service structure and service rules and
promotion for the employees of Ombudsperson Secretariat
the adjustment of appellant in the said Secretariat will
damage the service career and rights of the appellont by

% @

That the 1mpugned notifications and orders are the sheer -



means of discrimination ondmisopplicoﬁbm of Surplus Pool
Policy, 2001.

J. That blatant discrimination has been committed in the
adjustment of the appellant as compared to other similarly
placed employees of erstwhile FATA Secretariat have been
adjusted in different departments of KP Civil Secretariat,

K. That the dpJeI!cnf seeks leave to agitate more grounds at
the time of arguments in the instant appeal.

it s, therefore, most humbly prayed that on
| acceptance of the instant sefv_ice appeal, ’fhe impugnéd
Notification dated 25.06.2019, office orders dote_d 23.08.2019
| and 2-7.08.20‘19 may please be set aside oréd consequenf!y
the respondents be directed to adjust the appellant in Civil
Secretariat of Establishment & Administration: Department or
Finoncé Department.

Any other remedy which deems fit by this. Hdﬁourobte
Tribunal may also be granted in fayour of the appellant,

Through

Syed ohéo Zahid Gilani
Q0 ‘ﬁ/

Ateeq-ur-Rehman -~

, syed Murtazodahid Gilani
Date: M 769/2020 Advocates High Court
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BEFORE THE SERVICES TRIBUNAL KRX PESHAWAR
£ SERVICES TRIBUNAL, KRK, ¢ ,

Service AppealNo. - /2020
'Muhemmad Haseeb Zeb..... ..................... e Appellant
| VERSUS
Govt of KPK and o"rhers....' ................................................ Respondenfs '
. AFFIDAVIT

I Muhammad Haseeb Zeb s/0 Aurangzeb, Naib Qasid, Khyber
Pdkhtunkhwc Ombudsperson Secretariat, Room No. 212, Benevolent
Fund Buﬂdmg Peshawor Cantt, do. hereby solemnly ofﬂrm and
declcre on oath that the contents of the occompcnymg Service
Appeal are true and correct to the best of my knowledge and behef
and nothing has been concealed from this Hon' bie Tribunal.

ATTESTED

\
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PESHAWAR . /@

BEFORE THE SERVICES TRIBUNAL, KPK,

Service Appeai No. /2020

""@Tf:?’?fé‘i—ioseeb leb

.......................................

VERSUS
Govtof KPK and others.................... .

Applicant/ Appellant

vicereene..RESPONdents

Application for suspension of the operation of

impugned Notification dated 25.06.

2019, office

orders dated 23.08.2019 and 27.08.2019, fill the final

decision of the instant service appeal.

Re:sgectfullx Sheweth:

1. That the fitled. service appeal is filed before this Hon'ble

. Trbundl, in which no date of hearing has yet been fixed.

1

;2 That the applicant/ appellant has: got

applicant/ appellant for.the grant of int

4.  That if Nofification dated 25.06.2019,

a good prima facie

case in his favour, and is sanguine about its success.

3. That the balance of convenience also lies in favour of the

erim relief.

office .orlders dated

23.08.2019 and 27.08.2019, are not suspended, the

applicant/ appellant would suffer irreparable foss.




; _pg&,‘ : . '_ | %
-~ That the facts and grounds of the accompanying service

- appeal may kindly be read as an integral Jart of this
application.

It is, therefore, respectfully prayed that on acceptance
of this application, the operation of Notification doted
25.06.2019, office orders dof‘ed 23.08.2019 and 27.08.2019,
may kindly be suspended, till the fine l'decoi/olof the instant

service appeal.
Appico:@oellom
Through | A ol
: ) \\-\/\.

| , Ateeq-ur-Rehman
Date: ! /09/2020 Advocate High Court

A iFIDAVIT

It is s’rofed on oath ’rhof 1he contents of Appllcahon are true
ond correct to 1he besf of my knowiedge and belief and nothing has
beFen concealed from this Hon'ble Tnbun@f?}‘?,

| 4@ g»
Cays




‘ ATIQ-UR~REH MAN WAZIR

- . Service Appeal No. 1227/2020

. Date of Institution ... 21.09.2020
Date of Decision ..  14.01.2022

| i

»
Hapzfl Ur Rehman, Assistant (BPS- 16), D:rectorate of Prosecuhon Khyber
Paifh?mkhwa Pram— (Appellant)

el :

‘ ' VER§QS

>~

~ Government of Khyber Pakhtunkhwa through its Chief Secretary at Clwl
- Secretariat Peshawar and others. .. wo (Respondents)

Syed Yahya Zéhid“GiIiani, Taimur Haider Khan &
Ali|{Gohar Durrani,

Advocates . | e For Appellants
Muhammad Adeel Butt .

Addltlonal Advocate Generaf o For responden;s .
AHMAD SULTAN TAREEN CHAIRMAN 3

MEMBER (EXECUTIVE)

i

n\ : g ' ' .
ATIQ-QR~RE§MAN WAZIR MEMBER (E):- This single Judgment

shall d:spose of the instant service _appeal as well as the following connected ’

\ Do
service appeals as common question of law and facts are mvoived therein:- © .-

L. 1228/2_020 titled Zubair Shah
. 2. 1229/2020 titled Farooé Khan
3. 1230/2020 titled Muﬁammad Amjid Ayaz
4, 1231/_2Q2_d titled Qaiser Khan
5. 1232/2020 titled Aslhaq Hussain

6. 1233/2020 titled Sqoukat Khan -

7, 1244/2020 titled Haseeb zeb

X e

- YR L
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8. 1245/2020 titled MuHarimad Zahir Shak "

© . 9. 11125/2020 titied dakid Khan |

i 10.11126/2020 titled Touseef Igbal

Tt

02.  Brief facts of the case are that the appellant was initially appointed as

Assistant‘(BPS-li) on contract basis in Ex-FATA Secretariat vide order dated 01~

112-2004. His services were regularized by the order of Peshawar .High Court vide

'judgment dated 07-11-2013 with effect from 01-07-2008 ir: compliance with

Ecabinet decision dated 29-08-2008. Regularization of the appellant was delayed

of Ex-FATA with the Province, the appeliant alongwith others were, declared

sﬁrplus vide order dated 25-06-2019. Feeling éggrieved, ;t'he appellant alongwith

'meanwhit€ the appeliant alongwith others were adjusted in various directqrates,
I .
lhence the High Court vide judgment dated 05-12-2019 declared the petition as

_;infructuous, which was challenged by the appellants in the supreme court of
Pakisi_ta‘n and the supreme court remanded their casé to thié Tribuﬁal vide order
dated 04-08-2020 in CP No. 881/2020. Prayers of the appelialnté are that the
impugned order dated 25-06-2019 may be set aside and the.appeltants may be
retained/adjusted against the secretariat cadre bérhe at the strength of
Establishment & Administration Departme'nt of Civil Secretariat. SimilarI;/
seniority/hromotion may also be given to the appe!lanfs since the inception of
their employment in the government department with back benefits as per

judgment titled Tikka Khan & others Vs Syed Muzafar Hussain Shah & others

" (2018 SCMR 332) as well as in the light of judgment of larger bench of high court

in Writ Petition No. 696/2010 dated 07-11-2013.

03. Learned counsel for the appellants has contended thaf the appellants has

~ not been treated in accordance with law, h’%;&c?"tgﬁg'@éﬁt&;égcu'red under the .

oA 0DY

by the respondents for quite longer and in the meanwhile, in the wake of merger
J .

others filed writ petition No 3704-P/2019 in Peshawar High Co‘ur\'t,; but in the:'

- | . ¢ > o)
Constitution has badly been violated; that tRe i gred order has not been ; - ¢




passed in accordance with law, therefore is.n'lélt .tenabie and liable to be set aside;
‘that the appellants were appointed in E><~FATA_ Secretariat on contract basis vide
order dated 01-12-2004 and in compliance with Federal Government decision
dated 29-08-2008 and :in pursuance of judgment of Peshawar High Court dated
07-11-2013, their services were regularized with effect from 01-07-2008 and the/
.‘i appeliants_were placed at the strength of Administration Department of Ex-FATA

Secretariat; that the appellants were discriminated to the effect that they were

placed in surplus pool vide order dated 25-06-2019, whereas services of samtlarly

’piaced employees of all the departments were transferred to thelr respective
id%:partments in Provincial Government; that placing the appellants in surplus pool
:w:as not only illegal but contrary to the surplus pool policy, as the appellants

jnéver opted e placed in surplus pool as per section-S (@) of the Surplus Poo!

of 2001 as amended in 2006 as well as the unwillingness of the appei!ants
| is also clear from the respondents letter dated 22- 03 2019 that by domg so, the

mature service of almost fifteen years may spoil and go in waste; that the illegal

:and untoward act of the respondents is also evndent from the notification dated

|' 08-01-2019, where the erstwhile FATA Secretanat departments and dsrectorates '

have been shifted and placed under the administrative control of Khyber
~Pakhtunkhwa Government Departments whereas the appeEIants were declared
surplus; that billion of rupees have been granted by the Federal Government for
merged/erstwhile FATA Secretariat departments but unfortunately despite having
same cadre of posts at civil secretariat, the respondents have carried out the
unjustifiable, illegal and unlawful impugned order dated 25- 06 20189, whzch is not

only the violation of the Apex Court Judgment but the same will also wolate the

fundamental rights of the appeilants being enshrined in the Constitution of

Pakistan, will seriously affect the promotion/seniority of the appellants; that
dis_criminator’y approach of the respondents is evident from the notification dated
- 22-03-2019, whereby other employees of Ex-FATA were nct placed in surplus

pool but Ex-FATA Planning Cell of P&D as placed and merged into Provincial
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P&D Deparfment; that declaring the apoellants surplus and subsequently their
adjustment in various d‘epartments/directorates are illegal, which however were .
required to be placed at:the strength of. Estaolishment & Administfation
departrnent; that as per judgment of the High Court, seniority/promotions of the

appellants are required to be dealt with in accordance with the judgment titled

Tikka Khan Vs Syed lezafar (2018 SCMR 332), but the respondents’ deliberately

and with malafide declared them sorplus, which is detrimental to the interests of

|the appellants in terms of monitory loss as well as seniority/promotion, hence

interference of this tribunal would be werranted in case of the aopellants.

04, | Learned'AdditionaI Advocate General for the respondents has contended

:p':rovincial government framed thereunder; that proviso under Para-6 of the
.sorplus pool policy states that in‘ case the officer/officials declines to be
arjjusted/absorbed in the above manner in accordance with the priorit\:/ fixed as
per his  seniority in' the integrated fist, he shall lodse the feci!ity/right of

|
' adjustment/absorption and would be required to opt for pre-metur'e retirement

‘from government service provided that if he does not fulfil the requisite
'qualif.ying servir:el for ore-mature retirement, he may be comoulsory retired from
service 'by the competent authority, however in the instant case, no affidavit is
forthcoming to fhe effect that the appeilant refused to he absorbed/adjusted
under the surplus pool policy of the government that the appellants were

ministerial staff of ex-FATA Secretanat therefore they were treated under

) section-11(a) of the Civil Servant Act, 1973; that so far as the issue of inclUsion of

posts in BPS-17 and abave of erstwhile agency ptannlng celts P&D Department
merged areas secretarlat is concerned they were planning cadre employees,
hence they were adjusted in the relevant cadre of the provincial government; that

after merger of erstwhile FATA with the Province, the Finance Department vide

=STED

be frue Copv




order dated 21-11-2019 ond 11-06-2020 created posts in the!adm‘inistra'tive
departments in pursuanceé of request of establishment department, which were
not meant for blue eyed persons as is alleged‘in the appeal; that the appeilants
has been treated in accordance with law, hence their appeals being devoid of

merit may be dismissed.

05.  We have heard learned counsel for the parties and have perused the

record.

06.' Before embarkirg .upon the issue in hand, it would be appropriate to
explain the background of the case. Record reveals that.in 200§, the federei
'go,v'ernment created 157 regular posts for the erstwhile FATA Secretariat, againsf
whzch 117 employees including the appellants were appointed on contract basis in

r fulf'lhng all the codal formalities. Contract of such employees was

\

\/“‘{\" rénewed from time to time by issuing office orders and to this effect; the final -

extensmn was. accorded for a further per;od of one year with effect from 03-12-

2009 In the meanwhlle the federal government decided and issued instructions

déted 29 -08-2008 that all those employees workmg on contract against the posts

from BPS-1 to 15 shall be regularized and decision of cab:net would be qpplicable
to contract employees working in ex-FATA Secretariat through SAFRON Division

for regularization of contract appointments in respect of contr'ac’tlg employees

working in FATA. In pursuénce of the directives, the appellants submitted
fappiications for regularization of their appointments as per cabinet decision, but
“such employees were not regularized under the pleas that vide notification dated
21-10-2008 and\ in terms of the centrally administered triba_l areas (employees
- status order 1972 President Oder No. 13 of 1972), the employees working in
. FATA, shall, from the appointed day; be the employees of the provir‘tciral
government on deputation to the Federal Government without !.deputation

aliowanée, hence they are not entitled to be regularized under the policy decision

dated 29-08-2008.

Ao be true -
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07. In 2009, the provmcnal government promulgated regularization of service
Act, 2009 and in pursuance “the appeltants approached the additional chief
secretary ex-FATA for regularization of their services accordingly, but no action
was taken on their requests, hence the appellants filed writ petition No 969/2010
for regularization of their services, which was allowed vide judgmen:t dated 30-11-
2011 and services of the appellants were reqularized under the regularization Act,

2005, against which the respondents filed civil appeal No 29-P/2013 and the

- Supreme Court remanded the éase to the High Court Peshawar with direction to

r_e-exam’me the case and the Writ Petition No 969/2010 shall be deemed to be

pending. A three member bench of the Peshawar High Court decided the issue

vide judgment dated |07-11-2013 .in WP No 969/2010 and services of the

repare service structure so as -to regulate their permanent employment in ex-

i

I

|

,FATA Secretarzat vis-a-vis their emoluments, promotions, retirement beneﬁts and
j nter-se-seniority with further dlrectlons to create a task force to achueve the

objectlves highlighted above. The respondents however delayed their

reiguianzatton hence they filed COC No. 178- P/2014 and in compliance, the
! i
;requndents submitted order dated 13-06-2014, whereby services of the

appeltants were regularized vide order dated 13-06-2014 with effect from 01-07-

112008 as well as a task force committee had been constituted by Ex-FATA

Secretariat vide order dated 14-10-2014 for preparation, of service structure of

such employees and sought time for preparation of service rules."The appellants

again filed CM No. 182-P/2016 with TR in COC No 178-P/2014 in WP No

:969/2010, where the learned Additional Advocate General alongwith departmental

- representative p'roduced letter dated 28-10-2016, whereby service rules for the

secretariat cadre employees Q_f‘ Ex-FATA Secretaﬁat had been shown to be

formulated and had been sent to secretary SAFRAN for approval, hence vide

judgment dated 08-09-2016, Secretary SAFRAN was diretted to finalize the

matter within one month, but the respondents instead of doing the needful,

swere regularized and the respondents were given three months time to’

C T i
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deciared all the 117 employees including th‘e appellants as surplus vide order
dated 25-06-2019, against ‘which the -vra'pbéllants fled Writ Petition No. 3704-
P/2019 for declaring the impugned order as set aside and retaining the aopella'nts
in the Civil Secretariat of establishment and administration department having the

similar cadre of post of the rest of the civil secretariat employees.

08. During the course of hearing, the respondents p'roduced copies of
notifications dated 19-07-2019 and 22-07-2019 Ehat such employees had been
adjusted/absorbed in various departments. The High Court vide judgment dated

05-12-2019 observed that after their .absorption . Now they are regular employees

~of the provincial government and would be treated as such for all intent and

Micluding their seniority and so far as their other grievance regarding
eir retention in ci\}il secretariot is concerned, being civil servants, it would
involve deeper appreci[ation of the vires of the policx}, which have not been
impugned in the writ petition and in case the apoellants still feel aggrieved

.regardmg any matter that could not be legally within the framework of the said

‘polscy, they would be legally bound by the terms and conditions of service and in

view of bar contained in Article 212 of the Constitution, this court co'ufd not

: :embark upon to entertain the same. Needless to mention and we expect that

|
keeping in view the ratic as contained in the }udgment titled Tikka Khan and
Iot‘hers Vs Syecl Muzafar Hussain Shah and others (2018 SCMR 332), the semonty

w!ou?d be determmed accordmgly, hence the petition was declared as infructuous

and was dismissed as such. Against the judgment of High Court, the appellants

filed CPLA No 881/2020 in the Supreme Court of Pakistan, which was diéposed of

vide judgment dated 04-08-2020 on the terms that the petattoners should

approach the service tr;bunal as the lssue bemg terms and COﬂdltiOﬂ of their
servuce does fall within the jurisdiction of semce tribunal, hence the appellant

f‘ Ied the instant service appeal.
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09. Main concern of the appellants in the instant service anpeal is that in the -

first place, declaring them surplus is iilegal, a5 they were serving against regular

- posts in administration department Ex-FATA, hence their services were required

to be transferred to Establishment & Administration Department of the provincial

government like other departments of Ex-FATA were merged in their respective
department. Their second stance is that by declaring them surplus and their
subsequent adjustment in directorates affected them in monitory terms as well as

their seniority/‘promoiion also affected b‘e;ng placed at the bottom of the seniority

line,

10. In view of the foregoing explanation, in the first hplace, it would be

appropriate-

count the discriminatory behaviors of the respondents with the
e{lants, due to which the appellants spent almost twe.!ve years in protracted
fitigation righ£ from 2068 till date. The appellants were appointed’ on contract
basis after fulfilling all [the codal formalities by FATA Secretariat, admm:strat:on :
wmg but'their services were not regularized, whereas similarly appointed persons
by:the same office with the same terms and conditions vide appomtments orders

dated 08-10-2004, were regularzzed vide order dated 04-04- 2009 Szmaiariy a

|
|
|
i

’,batch of another 23 persons appomted on contract were reguianzed vide order
o

' ‘dated 04-09-2009 and still a batch of another 28 persons were regularized wde

’order dated 17-03-2009; hence the appeltants were discriminated in regularization

-of their services without any valid reason. In‘order to regularize their services, the -

' a;?apeilant_s repeatedly requested the respondents to consider them at par with -

those, who were regularized and finally they submitted ap'piica:tiohs for
implementation of the decision dated 29-08-2008 of the federal government,
where by all those employees working in FATA on, contract ‘were ordered to be

regularizéd, but their requests Were declined undef the plea that by virtue of

‘ preSidentlaI order as -discussed above, they are employees of provincial

government and only on deputation to FATA but without deputat:on allowance




_hence they cannot be regulanzed the fact however remains that they were not
.employee of provmc1a| govemment and were appointed by administration
department of Ex-FATA Secretariat, but dusT» to malafide of the responQents, they
were repeatedly refused regularization, which however was not warranted. In the
meanwhile, the provincial government promulgated Regularization Act, 2009, by
virtue of which all the contract employees were regularized, but the appellant
were again refused regularization, but with no plausible reason, hence they were
again discriminated and compelling them to file Writ Petition in Peshawar High
Court, which was allowed vide judgment dated 30-11-2011 without ’any debate,
as the respondents had already declared them as provincial employees and there
was no reason whatsoever to refuse such regularization, but the respondent
instead of their regularization, filed CPLA in the Supreme Court of PakistanA
decision, which agéin was an act of discrimination and malafide,
where the reSpondentél had taken a plea that the High Court had allowed
regularization under the regularization Act, 2009 but did not discuss their
regularization under tre policy of Federal Government laid down in the office
memorandum issued by the cabinet secretary on 29-08- 2008 directing the
:regulanzatlon of services of contractua! employees workmg in FATA hence the
iSupreme Court remanded thelr case to High Court to examine th:s aspect as well,
{ three member bench of H!gh Court heard the arguments, where the
re]spondents took a U turn and agreed to the poxnt that the appellants had been
dfscrlmmated and they w:ll be regularized but sought time for creation of posts
and to draw service structure for these and other employees to regulate their
lpermanent employment, The three member bench of the High Court had takena -

,serlous view of the unessentnaf technicalities to block the way of the appellants,

I

who too are entltled to the same relief and advised the respondents. that the

petitioners are suffering and are in trouble besides mental agohy, ‘hence such
{

-regularization was allowed con the basis of Federal Government decision dated 29-

08-2008 and the appellants were declared as civil servants of the FATA
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Secretariat and not of the prowncraf government In @ manner, the appeliants

were wrongly refused the:r nght of regulanzat:on under the Federal Government
Pohcy, Wthh was conceded by the respondents before three members bench,
but the appellants suffered for years for a smgle wrong refusal of the
respondents, who put the matter on the back burner and on the ground of sheer
technicalities thwarted the.process despite the repeated dlrect|on of the federal
government as well as of the judgment of the courts. Funalty, Services of the
appellants were very unwillingly regularized in 2014 with effect from 2008 and
that too after contempt of court proce.edinge. Judgment of the three member
bench is very clear and by virtue of such jddgment, the respondents were
required to regularize them in the first place and to  own them as their own

employees borne on the strength of establishment and administration department

ecretanat but step-motherly behavior of the respondents contmued ‘
‘ unabated as nelther posts were created for them nor service rules were framed
for them as were committed by the respondents before the Hugh Court and such
oommitments are part of the judgment dated 07-11-2013 of Peshawar High
Court. In the wake of 2|5t,h Constitutional amendments and upon merger of FATA |
o Secretariat into Provindial Secretariat, all the departments' alongwith staff were
'merged into provincial departments. Placed on record is notification dated 08-01;
2019, where 'P&D bepa_rtment of FATA Secretariat was handed over to provincial

P&D Department and law & order department merged into Home Department |

_|vide notrfcatlon ‘dated 16-01-2019, Fmance department merged into prowncsai
;Fanance department vide not|ﬂcat|on dated 24-01-2019, educatlon department
.vsde order dated 24-01-2019 and similarly all other department ifke Zakat & Usher

Depanment Populatton Welfare Department Industries, Technical Educatron ,

Minerals, Road & Infrastructure_, Agriculture, Forests, Irrigation, Sports, EDMA and

others were merged i’nt’o' respective Provinoi_al Departments,- bqt the aiopeliants

being employees of the administration department of ex-FATA were }not merged

into Provincial Establishment & Administration Department, rather they were

ESTED
iO b° true Copy
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déclared surp!us,.whic'h'was discrimihatory and based on malafide, as there was

no reason for declarmg the appellants as surplus as total strength of FATA

|Secretar|at from BPS-1 to 21 were 56983 of the civil admlmctratlon agamst which
, .empioyees of provincial government, defunct FATA DC, employees appointed by
-FATA Secretaruat, line directorates and autonomous bodies etc were inciuded,
amongst which the number of 117 em’plpyees including the appeliants were
granted amount of Rs. 25505.00 million for smooth transition of the employees
.as well as departments to provincial department:s and to this effect a summery
was submitted by the provilncial government to the Federal Government, which
was accepted and vide notification dated 09~04-2019 provincial government was
asked to ensure payment of salaries and other obligatory expenses, mciudmg
g terminal benefits as well of the employees against the regular sanctloned 56983
- /W\_Wmstratlve departments/attached directorates/fi eld formations of
u T erstwhile FATA, which shows that the appellants were also working against
| sanctioned posts and they were, required to be smoothly merged with the |
establnshment and administration department of provmcua! government but to
their utter dismay, they were declared as surplus msp|te of the fact that they
were posted against sanctioned posts and declaring them surplus, was no more
than malafide of the respandents. Another discriminatory behavior of the
i;respondents can be seen, when a total of 235 posts were created vide order
-.dated 11-06-2020 in administrative departments i.e. Finance, home, Local
Govemment Health, Enwronment Informatuon Agruculture Irngatlon Mmera!

and Education Departments for adjustment of the staff of the reSpectlve

;departments of ex-FATA, but here again the appellants were di'scriminated and no
R
post was created for them in- Establsshment & Admm:strataon Department and

‘ |they were declared surplus and later on were adjusted in var:ous directorates,
wh;ch was detrimental to their. rlghts in terms of monetary benefi ts, as the

allowances admissible to them in their new places of’ adjustment were ;less,than

~ [the one admissibie in civil secretariat. Moreover, their seniority was also affected *
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as they were placed at the bottom of seniority and their promotions, as the
appellant appointed as Assrstant is still. working as Asslstant in 2022, are the
factors, which cannot be ignored and which shows that m;ustice has bleen done to

the appellants. Needless to mention that the respondents failed to appreciate that

the Surplus .Pool Policy-2001 did not apply to the appellants since the same was
Spec1f‘cally made and meant for dealing thh the transition of district system and
Iresuitant re-structuring of governmental offices under the devoiution of powers
from provincial to local governments as such, the appellants service in erstwhile
FATA Secretariat (now merged area secrei:ariat) had no nexus whatéoever with
the same, as neither any department was abolished nor any post, hence the

olicy applied on them was totally illegal. Moreover the concerned

surplus p
lmed counsel for the appellants haij added to their miseriesiby contesting their
cases in wrong forums and to this effect, the supreme court of Pakistan in their
case in civil petition No. 881/2020 had also noticed that the petitionels being
pursuing their remedy before the wrong forum, had wasted much of their time
and the service Tribunal shall justly and sympathetically consider the q'uestion of
delay in accordance with law. To this effect we feel that the delay occurred due to
wastage of time before wrong forums but the appellants continuously contested
their case without any break for getting justice. We feel that their case - was
already spoiled by thT respondents due to sheer technicalities and without
touchmg merit of the case. The apex court IS very clear on the pount of fimitation
ithat cases should be considered on merit and mere technicalities including
limitation shall not debar the appellants from the nghts accrued to them In the

instant case, the appellants has a strong case 'on merit, hence we are mciined to

- icondone the delay occurred due to the reason ment!oned above.
N | |
' il}J.. We are of the considered opinion that the appellants has not been treated

, l 4
-in’ accordance with law, as they were employees of administration department of

thle ex-FATA and such stance was accepted by the respondénts in their comment |




ed 07-11-2013
declared them civil servants and employees of ddministration department of ex-
FATA Secretariat and regularized their ser"viceslagainst sanctionéd postl's, despite
they were declared surplus. They were diseriminated Hy not trensferﬁng their
services to the establishment and administration department olf provincial

; _
government on the analogy of other employeés transferred to their respective

:departments in _provincial government and in case of non- avai}ability of post,
Fmance department was required to create posts in Estabhshment &
Admm:stratlon Department on the analogy of creation of posts in other
Administrative Departments as.the Federal Government had granted amount of
S MW for a total strength of 56983 posts including the posts of the

K/) appeiiants and declaring them surplus was unlawful and based on malafide and
" | on this score alone the impugned order is liabie to be set aside. The correct
course would have been to create the same number of vacancies in their
respective department i.e. Establishment' .& Administrative Department and to

post them in their own department aud issues of their seniority/promotion was

required to be settled in accordance with the prevailing law and rule.

12, We have_ obsetved ‘that grave injustice has been ‘. meted out to the
eppellants in the sense 'that after contesting for longer for their regularization and
finally after ge&ing Iregularized, they were still deprived of the éewice

. structure/rules and cre?tion of bosts. despite the repeated directions of the three
| member bench of Peshawar ngh Court in its Judgment dated 0? 11-2013 passed
|in Writ Petntuon No. 969/2010. The same directions has still not been implemented

and the matter was made worse when irnpugned order of placmg them in surplus |

pooi was passed, which dlrectly affected their sen:orlty and the future career of .

~ ithe appellants after putting in 18 years of service and half of their service has -

:alfready been wasted in litigation.
| .
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f13. In view of the foregoing discussion, the instant. appeai alongwith

| connected service appeals are accepted. The impugned order dated 25-06-2019 is

set aside with direction to the respondents to adjust the appeilants in their
respective department i.e. Establishment & Administration Department Khyber
Pakhtunkhwa against their respective posts and in case of non-availability of
posts, the same shall be created for the appellants on the sa.nie rﬁanner, as were
created for other Administrative Depaitments vide Finance Department
notification dated 11-06-2020. Upon their adjustment in their respecﬁvel
department, they are held entitted to all consequent:al benefiis. The issue of their |
‘ seniority/promotion shall be dea!t with in accordance wmh the prows:ons |
contained in Civil Servant Act, 1973 and Khyber Pakhtunkhwa Government
Servants (Appointment, Promofion & Transfer) Rules, 1989, particularly Section-
17(3) of Khyber Pakhtunkhwa Government Servants (Appointment Promotion &
Transfer) Rules, 1989.'Needless to menti(_;n and is expected that in view of the
ratio as contained in the judgment titled Tikka Khan and others Vs Syed Muzafar
Hussain Shai% and othT'ers (2_618 SCMR 332), the seniority would be determined

“accordingly. Parties are left to bea} their own costs. File be consignéd to record

'ANN ED
14, 01 2022

(ATIQ-UR-REHMAN WAZIR)
CHAIRMAN | MEMBER (E)
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ANNOUNCED

. Learned ‘counsel for the'appelldht present, Mr. Muhatnmad Adeel

Butt, Additional Advocate Genéral for - respondents present. Arguments

~heard and record perused.

Vide our detailed judgment of today, separa_tei‘v dlaced oh file, the

instant appeéi alongwith connected service appeals. are accepted The

.rmpugned order dated 25-06-2019 is set aside wrth dlrectlon to the

,respondents to adjust the appellants in their respective déepartment i.e.

Estabiishment & Administration Department Khyber Pakhtunkhwa against
their respective posts and in case of non-ava:labzlrty of posts, the same
shall be created for the appellants on the same manner as were created
for other Administrative Departments vide Finance Department no'tiﬁcation
dated 11-06-2020. Upon their adjustment in their respective department,
they 'are held entitled to all consequential beneﬂts. The issue of their
semorlty/promotion shall be dealt with in accordance wrth the provisions

contamed in Civil Servant Act, 1973 and Khyber Pakhwm(hwa Government

Servants (Appointment, Promotion & Transfer) Rules, 1989, particular!y.

- Section-17(3) OY Khyber Pakhtunkhwa Government Servants (Apﬁiﬁintment

Promotion & Transfer) Rules, 1989. Needless to ment;on and is expected

that in- view of the ratio as contained in the Judgment titled Tikka.Khan

“and others Vs Syed Muzafar Hussain Shah and others (2018 SCMR 332),

the sentornty would. be determmed accordingly.. Partzes are !eft to bear )

- their own costs. File be consigned to record room.

14.01.2022 -

./
OLTAN TAREEA)

—
(ATIQ-UR-REHMAN WAZIR)
CHAIRMAN /

MEMBER (E)
‘ l
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POWEROFATTORNEY

* L
Yeree [/ Yrev oM
No. of 2023

e fler

BEFORE

I/we do hereby appoint & constiwtelThe Law Firm Of

SHAH | DURRANI | KHATTAK

(a registered law firm)as counsel in the above mentioned case, to do all or any of the following acts, deeds
and things:-

1. To appear; act and plead for me/us in the above mentioned case in this Court/Tribunal
or any other court/tribunal in which the same may be tred or heard and any other
proceedings arising out of or connected therewith.

2. To sign, verify and file Plaint/Written Statement or withdraw all proceedings, petitions,
suit appeals, tevision, teview, affidavits and applications for compromise or withdrawal,
ot for submission to arbitration of the said case, or any other document, as may be
deemed necessary or advisable by him for proper conduct, prosecution or defence of the
said case at any stage.

3. To do and perform all other acts which may be deemed necessary or advisable during the
course of the proceedings.
AND HEREBY AGREE:-
1) To ratify whatever the said Advocates may do in the proceedings in my interest,

Not to hold the Advocates responsible if the said case be proceeded ex-parte ox

- dismissed in default in consequence of their absence from the Court/Ttibunal

when it is called for hearing or is decided against me/us.

b) That the Advocates shall be entitled to withdraw from the ptosecu'lion of the
said case if the whole OR any part of the agreed fee remains unpaid.

In witness whereof 1/We have signed this Power of Attorney/Wakalat Nama hereunder the contents of
which have been read/explained to me/us and fully understood by me / us thls day of

NP

Slgnatute of Executant(s)

- | /73/-73 70043 F

Acceptcd subject to term rcg-ardmg payment of fee for/gn behalf of The Law Firm of Shah |
Durrani | Khattak.

ALI GOHAR DURRANI
Advocate High Court
aligohar@sdklaw.org
% +92-332-929-7427 N ZJ‘/
Zarak ah . - Babat Khan Durrani
Advocate High Court Advocate High Court
0333-8335886 . 0301-8891818
g C_&E:;
Hannah Zahid Durrani Sarah Aziz
Advocate High Court Advacate District & Sessions Court(s)

Shah | Durrani | Khattak

(A registered law firm)
www.sdklaw.org info@sdklaw.or,

231-A, Street No. 13, New Shami Road, Peshawar.
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