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Execution Petition No. 5_2 59 /2023 o &’/ﬁéé}

PyrataT

In Service Appeal No. 1227/2020 |
Decided on: 14. 01. 2022

Naeem Munir S/0 Munir Masih R/o Swati gaté,l Mohallah Uneed
Abad No. 02, Tehsil and District Peshawar !
(PETITIONER)

Versus

1. The Government of Khyber Pakhtunkhwa through Chief

Secretary, Civil Secretariat, Peshawar.

t

2. The Government of KPthrough Secretaiy Establishment,
Establishment & Administration Department Civil Secretariat,

Peshawar,

3. The Government of KPthrough Secretary, Finance, Finance,

: {
Finance department at Civil Secretariat Peshawar.

‘4. The Government of KPthrough Additional Chief Secretary
Merged Areas, Office at Warsak Road, Pesljiawar.

- (Respondents)

EXECUTION PETITION TO GIVE EFFECT‘ & IMPLEMENT
THE JUDGMENT OF THIS HONOURABLE TRIBUNAL
DATED 14-01-2022, UPON THE EXECUTION PETITIONER.




Respectfully Sheweth.

That the petitiorier earnestly craves the permission of the Honorable

Servic_e Tribunal to submit as under:

1.

THAT the petitioner was appointed as a Sweepér (BPS-1) against the
vacant post vide notification dated 21-10-2016.

Copy of appointment order is Annexure-A.

That along with the petitioner a total number.of 117 employees
appointed by erstwhile FATA Secretariat were declared as surplus
and placed them 'in surplus pool of Establishment &
Administrative Department vide order dated 25-06-2019, and for
their further adjustment/placement w.e.f 01-07-2019 by virtue of
which the civil servants were adjusted in the Surplus pool of
Establishment Department and Administratioﬂ Department.

Copy of Notification dated 25-06-2019 is Annexure-B

That an appeal was filed in this regard, befofe the Honourable
Service Tribunal and the same was heard on 14-01-2022. The said
appeal was accepted, and subsequently, the impugned notification
dated 25-06-2019 was set-aside, and directions were given to
respondent i.e the concerned authorities, to adjust the appellants to
their respective departments.

Copy of the Service Appeal No. 1227/2020is Annex-C

That along with the aforementioned directions, the Honourable
Service Tribunal rendered that upon adjustment to their respective
department, the appellants would be entitled all consequential-
benefits. Moreover, that the issue of seniority/ promotion would be
dealt within accordance with the provisions " contained in Civil
Servants (appointment, promotion and Transfei') Rules 1989, and in.
the view of the ratio as contained in the judgment titled Tikka Kahn
& other vs Syed Muzafar Hussain Shah & others (2018 SCMR 332),

the seniority would be determined accordingly.

That the Honourable Tribunal rendered its judgment dated 14-01-
2022, but after the lapse of about three months, the respondent did



not implement the judgment dated 14-01-2022 of this Honourable
Tribunal.

Copy of the judgment dated 14-01-2022 has been Annex-D

. That due to the inaction of the respondents to comply with the

directions of the Honourable Service Tribunal, post lapse of 3

months, an execution petition no. 250 of 2022 was filed in this

regard, and the same was decided affirmative.

. That the judgment dated 14-01-2022 rendered by the Honourable

Service Tribunal is also applicable on those civil servants who were

not a part of the said appeal, because judgments of the Honourable

Service should be treated as judgments in rem; and not in

personam. Reference can be given to. the relevant portion of

judgment cited2023 SCMR 8, produced herein below:

“The learned Additional A.G., KPK argued that, in the order of the KP
Service Tribunal passed in Appeals Nos. 1452/2019 and 248/2020,
reliance was placed on the order passed by the learned Peshawar High
Court in Writ Petition No. 3162-P/2019, which was simply dismissed
with the observations that the writ petition was not maintainable under
Article 212 of the Constitution, hence the reference was immaterial. In
this regard, we are of the firm view that if a learned Tribunal decides any
question of law by dint of its judgment, the said judgment is always
treated as being in rem, and not in personam. If in two judgments
delivered in the service appeals the reference of the Peshawar High Court
judgment has been cited, it does not act to washout the effect of the
judgments rendered in the other service appeals which have the effect of a
judgment in vem. In the case of Hameed Akhtar Niazi v. The Secretary,
Establishment Division, Government of Pakistan and others (1996 SCMR
1185), this Court, while remanding the case to the Tribunal clearly
observed that if the Tribunal or this Court decides a point of law relating
to the terms of service of a civil servant which covers not only the case of
the civil servant who litigated, but also of other civil servants, who may
have not taken any legal proceedings, in such a case, the dictates of justice
and rules of good governance demand that the benefit of the above
judgment be extended to other civil servants, who may not be parties to
the above litigation, instead of compelling them to approach the Tribunal

or any other legal forum.”



©

8. That relying" ﬁpon the judgmen.t.of the Honourable Supreme Court,
the execution petitioner would also be subject to the judgment
dated 14-07-2021 rendered by the Honourable ‘Service Tribunal,
since the above mentioned judgment of the Supreme Court would
be applicable on all Courts sub-ordinate to it. Reference can be

given to Article 189 of the Constitution of Pakistan, 1973, for easy

reference, produced herein below:

“Decisions of Supreme Court binding on other Courts

189. Any decision of the Supreme Court shall, to the extent that it decides
a question of law or is based upon or enunciates a principle of law, be

binding on all other courts in Pakistan.”

9. That the judgment of the Honourable Service tribunal cited 2023
SCMR 8, whereby, the eséence of Article 212 of the Constitution of
Pakistan, 1973, was fulfilled, by observing that‘ any question of law
decided by the Service Tribunal shall be treated as Judgment in
rem, and not in personam. In order, to give force to the judgment of
the Supreme Court, the execution petitioner may also be subjected
to the judgment rendered by the Honourable Service Tribunal.
Reference cén be given to Article 190 of the Constitution of
Pakistan, 1973, for easy reference, produced here'in below:

“Action in aid of Supreme Court |
190.All executive and judicial authorities throughout Pakistan shall act in
aid of the Supreme Court.”

10. That the execution petitioner now approaches this Honorable
Tribunal for directions to implement the judgment dated 14.01.2021

in the larger interest of justice and fair play.

Prayer:

It is therefore most humbly prayed that on the acceptance of this
petition, may it please this honorable t'ribuﬁal to so kindly direct the
implementation of judgment dated 14.01.2022 in Service Appeél No.
1227/2022 titled Hanif Ur Rehman vs. Government of Khyber
Pakhtunkhwa through Chief Secretary on the Execution Petitioner, any
other relief that this Honorable Tribunal may deem appropriate in'the

circumstances of the case may also be given.
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Execution Petitioner
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(ALI GOHAR DURRANI)

Advocate High Court
0332-9297427 |
khaneliegohar@yahoo.com
SHAH | DURRANI | KHATTAK




IdentifizW
~ ALI GOHAR DURRANI

BEFORE THE
HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL

In Re:
Execution Petition No. /2023
In Service Appeal No. 1227/2020

Decided on: 14. 01. 2022

Naeem Munir S/o Munir Masih R/o Swati gate, Mohallah Uneed
Abad No. 02, Tehsil and District Peshawar
(PETITIONER)

Versus

The Government of Khyber Pakhtunkhwa and others
‘ (Respondents)

AFFIDAVIT Of,

I, Naeem Munir S/o Munir Masih R/o Swati gate, Mohallah
Uneed Abad No. 02, Tehsil and District Peshawar, do hereby
solemnly declare and affirm on oath:- ,
I am personally conversant with the facts and circumstances of the case
as contained therein and the facts and circumstances mentioned in the
enclosed writ petition are true and correct to the best of my knowledge

and belief. .
Deponent N‘{‘Q

CNIC#

Advocate High Court
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TRIBUNAL

In Re:
Execution Petition No. ’ / 2023
In Service Appeal No. 1227/2020
Decided on: 14. 01. 2022
MEMO OF ADRESS |

Naeem Munir S/o Munir Masih R/o Swati gate, Mohallah Uneed
Abad No. 02, Tehsil and District Peshawar
(PETITIONER)

Versus

1. The Government of Khyber Pakhtunkhwa through Chief
Secretary, Civil Secretariat, Peshawar.

2. The Government of KPthrough Seéretarj Establishment,
Establishment & Administration Department Civil Secretariat,
Peshawar,

3. The Government of KPthrough Secretary ,Finance, Finance,
Finance department at Civil Secretariat Peshawar.

: 4. The Government of KPthrough Additional Chief Secretary
: Merged Areas, Office at Warsak Road, Peshawar.

(Respondents)
Petitioner

Through

(ALI GOHAR DURRANT)

Advocate High Court
0332-9297427
khaneliegohar@yahoo.com
SHAH | DURRANI | KHATTAK
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o (Adnumshahon,Inﬁasmetme&CoovdmaﬁonI -

{ .
APPOINTMENT ORDER. | @

No. 101- 20/EO/ADMN-V01-II- Consequent upon’ the recommendatlons of the.

S

Departmental- Selectxon / Promotion Committee, Mr Naeem Munir S/O Munir

| .
Maseeh, Eaawatl Phatk Mohallah Omeed Abad No.2 Peshawar Cantt  is he1eby

appomted as Sweepcr (BPS-1) (7640-240-14840) against the vacant post with

immediate ef.fectl, on the following terms and conditions. His appointment will be
' I

governed under Rule-10 sub rule-2 of Khyber Pakhtunkhwa Civil Servants

" (Appointment, Promotion and Transfer) Rules, 1989,

1. Ie will get pay at the minimum of BS-1 including usual aIIOWances as
- admissible under the rules. He will be entitled to annual increment as per
existi ng policy.

2. He shall be governed by the Khyber Pakhtunkhwa Civil Servant Act 1973

and all the laws applicable to the civil servants and rules rnade there
undcx : -

3. He shall produce a Medlcal Certificate of * fitness f1om Medical

Supermtendent, Services Hospital Peshawar, before, joining duties in

(A I &C) Department, FATA Secretariat, as required- under the rules

' l
4. In case, he wishes to resign at any time, 14 days notice will be. neceseary

or in lieu thereof 14 days pay will be forfeited.
|

5. He has to join duties at his own expenses.

If tlﬁe above terms & conditions are acceptable to him, he should report

for duty to (Al &:C,) Department, FATA Secretariat within 14 days of issuance of this
order. ‘

|
| . .
: SECRETARY (4,1 &C)
No. 101-20/ EO/ ADMN-Vol:11 | 208825 - Dated @} [7/2016

1 Additional Accountant General PR Sub- Offlce, Peshawar. -
2 Estate Officer/ DDO; I*ATA Secretanat Peshawiar.
" Section Officer (B&A) Admn, FATA Secretanat, Peshawar.”
- Section Officer (B&A), FATA Secretariat, Peshawar, .. - '
- PS to Secretary (A,1&C) Department, FATA Secretariat, Peshawar
. Bill Clerk (A,1&C) Department I“ATA Secretanat
Official concerned.

‘\)G\U'I;PA'OJ




ARRIVAL REPORT

In pursuance of Deputy Commissioner Peshawar office Letter No. 0065/EA ‘
~ dated 27n July, 2020 1, Mr, Naeem Muneer (BPS- 02) do. hereby assume the charge
as Sweeper in the Dtrectorate Genera[ of, Law and Human Rrghts Government of

Khyber Pakhtunkhwa today on 05/08/2020 (F/N)

. / -
¢ - y -
. L Naeem Munir -
' Sweeper

Directorate General of Law and Human Rights,
Government of Khyber Pakhtunkhwa
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“GOV'I‘. OF KHYBER PAKITUNKITWA
LESTABLISHM UNT & ADMN: DEFARTMENT
(REGULATION WING)

Dated Peshawar, the 25" June, 2019

OLIEICAT | o . - Anvexure ( A)

.jlct:.S() O&MVEKAD/I-182019: In pursuanee of integration and merger of crstwlilie
FATA with Khyher Pakbtunkbwa, the Competent Awthority is pleased o declare the

lullm\:mg H? employees appointed by erstwhile FATA Seerelarint os =Surplus” und place
tl_nfm in the Surplus Pool of Tsmblishiment and Administration Depurtment for heir funther
adjustment/placement w.e.l. 01.07,2019;- '

-y -

Sr.No, Nume of employee Desipnation B3PS (Personul)
B |Ashiglinssain 7 77 7 Tl Assmam T T
2. lianirqr Rehman o T Assistant _ i )
3. Shauka Khun i “Asslstant h
4. | 7uhid Khan ' Assistant . i .
S. | Quiscr Khan ‘ ' | Assistm : b
6. ] Shohid Adi Shah . I i Compulcr Qperator i . ~—
7. |rarcogKhan 7 T 7| Computer Operalor ' 6
R | Touscefigal =~ 7 | Computer Operater W
9, | waseem' ' ‘._ | Computer Opentlor 1
10, | Ahafilussain . T T Compiiter Operatar . W6
. . 10 [amicall” — 7 Computer Operstar 16 ’
FOY S N . e o ) £ '
i2. | Rab ﬁa_wn"/'. : Computer Operator

| kammn e T '} Eompuier Operine ) ”
H Hatiz Muhummad Amjod =+ 5,  Computer Operator P T S P
| Fazl-ur-Rehman ~7 | Compuier Operator 4 . ., 16
S| a6 | Rujab Al Khon | Mewdbrdsmon B
17.| Bukhtiar Khan _ . _|Subkngineer | oMo
18, [lilkeemaig-Din____ | Dralsman M
19, |Nn§t<fnx Kh.:mm L . _S'!o:c!ccc;lcr ) i
20, [[ingmultah | Prver s
2 e Ge T T T Bive s
7722 [iSeid Ayaz. B | Driver N
23 [|Abdul Qudie " T Driver S
24, Fhur];}_ﬂ Khan = B _| Priver S
25, {[Tlqbal Shob [oriver R
2 |wismmgd T o I

1 -
Scanned by CamScanner

-~ ATTESTED




Khun Muhaminnd | Drver - s .
. | Wahecdulluh Shah ' Briver ' T ' @/
29. | Muastan Shah I river - —§ T T
Mubashir Alam 7| Brwer - ' § T
S| Yowsafthussain. " 7 7 7| river s T 7
« | hsanullah 7 I Diver 5 )
Duud Shah o | Driver - s T
Qismat Wali o Driver T s T
“Alam Tab ) Driver ST T
Shatqalullah ) . Driver -7 - R S
Qismatutluh T 1 Priver i (3 .
Wall Khan R T ‘ T
‘Muhamimad Zahir Shah fracer 5.
Nm/ t\khlar Drlvcr o 4 -
. _Mcna.l.m ST Ulodver ) 4
Zoki ullah ' NRQusid -3 |
“Sabir Shah - Nolb Qasid T
Muh'\mmndliussam ~ |'Naib-Qasid o ’ 2
/ ubair Shah Nalb Qasid N 2
Muhammad Shoril Naib Qasid ) 2 -
L [ost Al INab Qusid o :- o
NishatKhan T Qud )\ Y
Wadan Shah B | Naib Qusid o I
lnomuilah - Nalb Qusid L I
. ansood .Ian NaibQasid R 2
Zeeshen T | b Qasid 2.
) Araha& Klirm :"‘"“ B i  Naib Qﬂ!id R I
ES Tkhlog Khan NapQasid | 0
755, | Sakdar Ali Shah Naib Qusid 2
k:tm'alullnh Nalb Qasid _ 2
| Tiidoyatullah Naib Qusid T
Khnlid Khan — ' Noib-Qusid 2
"} Shabir Khan NobQasid |, 2
| Saecd Gul . .| NeibQasid wohde 02
Zahidulish - - § Naib Qasid T o _?__ e ]
Farhad Gul : Nolb-Qasid x%a S | 2 i
Itumeed Khan L ~3 .
: Ruslnd Khan Naib Qnsul ' B A
| Dost "Muhammead NoibQosid L
. | Sojidulluh NpibQosid % ___ _
. | INikhar 1d Din NabQasid = 2
. | Altaf ur Rehman Chowkidar R
Muhammad Amir _ | Chowkidar 2-
| 70, | Yasor Amfat Chowkidar ) 2 T
" Zinrud Khan Chowkidar o -3
Kimaow Thowkider | T2
3 At T T T T Chawkidar B R 2'-: .
q ; . : 4
| ’ Scarned by CamScanner
i |




: ' Zaiq;aiiaic . B - ‘.m;;ﬁ.d.n-r%“h . -, -l
Safivfal . : | e — . S -:\ w |
!nayalul!uh ] - Chowk:dnr 3 e
7. | Muhamiad Abid’_ e Chowkx&ur’ B » T
i Daud Khdn “ACCimaner ~ T [ > H
Mulmmmad Suleem ™ 1A CicaiienNIQusia 2 )
“l’umlclmq o Mati —— - y T
Alanzeb ol - s Ty T T
Nehad Wadshah Mail - T
Nizz Al T Ceek 2
“Muhismmad Arshad 7 7| Cook A R
"":‘1‘&*5‘_‘. TTTT T hdim Mosque | “_i ) —
Lal Jan - Regulution Beldar _ | 2_____ .
Muhommad Arshod Sivecper L
Raimish - | Sseeeper - B e
Karan ) [Sweeper 2
“Majid Anwar | Sweeper I
Shumail ) ASweeper T T R
‘Ruhid Masech Sweeper R 2 -
Nacem Munir Swoeper I S
. | Pardeep Singh Sweép_c{__ 1
. | Mukesh Sweeper 2
9. | \z!uhammad Naveed Sweeper L
97. | Daia Ram ) | Sweeper 2
08. Mullamri{életsur Sweceper o L
~ 99, | Said Anwar Naib Qusid o
1004 ITasceh Zebh Naib Qasxd _ __,l e
101 Abid Nalb Qusid IR S
A~ 7102 Wakec! Khan ' NabQastd &+ b
~ 103 Muhammad Amjad Ayaz Naib Qasid o
104, “Samiullah ] Naib Qasid R
103, }ubib-ur-Rehman " NebQasd -
106, Muhamimad Shoaib NebQuasid -
107, Bawar Khan Nalb Qusid . Lo
~ 'Yo&| Misbahullah Naib Qusid L
| 109| Mukiammad Tanveer Nuib Qasid I S
lI!U Wuqasiﬁxﬁ&hid NobQasid ... | SRR
o =40 IF Mubgwmad Zabir Sheh NabQasld = " b ' -
AT vValtavedRhan _,_,~j£‘,‘=_9a’*" I P
13 ) Neor Nabia o Bemii. ., b __ Voo
"1 14, Amjod Khan . Mali I T
15 Jowad Khan Mali CE b
TN16) [nam ul hay B _| Chowkidar b
_ ‘:'ljl:gg‘}'g]:@_d_din e Q,hcsjyk‘idnr I S
2. - E " In ordér ‘to ensure pmpcr nnd cxpcdluous ad;ustmcnl/absarptinn -of the above

mcnuomd surplua siaﬂ' Dcpuly Sceretary (I‘stnbhshmcm) Lstabhshmcm 'Dcpurlmcm has

ATT S’E‘EE;

3
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- K th?m \Icolm"n:d s foenl person to properly monitor the whele process of adjustment/
'Iuccnwn+ ol he sueplus poad st ‘ S

' - Conseguent upon ahove ofl e above surplos stall alongwith their origina

' i \' 4 L]
iy revand ol Serviee nre divecied 1 veport to the Depaty Seeretnry (Hsinblishment) Establishmeat
- l)cpnrlm«.fnt for Rirther necessury action,

-

‘ CIHIEF SECRIVFARY
N GOV'T. OF KITYBER PAKITTUNKIIWA
Enelats No, &Dnte Kven

Copy Ln-

2. Adiditional Chiel Secretury, Merged Arens Sceretariat,
3, Senior Member Board of Revenue,
). Principal Seeretary 10 Governor, Khyber Pakhtunkhwa,
5. Principal Seerctory o Chiet Minister, Khyher PakMunkhwa.
6. Al Adminisiralive Seerctaries, Khyber Pakhtunkhwa. ' o
7. The Accountmt General, Khyber Pakhtunkbwa,
8. Sceretury (A1&C) Merged Arens Seerctariad,
9, Additiona) Scerctary (AIC) Merged Arens Scercturiat with the request to hang
over the relevant record of the above staly 1o the Estublishment Department for
further necessary action and tuking up the case with the Finunee Department with
regard ta Minanciad implications of the stall w.e.f. $1.67.2019.
1), AN Divisional Cammissioners in Khyber Pakhionkhwa,
LAl Deputy Commissioners in Khyber Pukhtunkhwa,
13, Dircetor Genernl Information, Khyber Pakhiunkhwa,
/13. 'S to Chiel Scerctary, Khyber Pakhlunkhwa,
14. Deputy  Seeretury  (bstablishment), Establishment Departiment for necessary
aelion, :
[5. Seétion Officer (13-1), Nistablishnient Department.
16. Section Oicer (1-111) Establishment Department for nceessary action.
17. Seetion Officer (15-1V) Establishment Departiment.
18, 'S 10 Secretary Fstablishment Depariment. .
19, 'S o Special Secretary (Regulation), Establishment Department,
20, P§ 1o Speein] Secretary (listablishment), Iistablishment Depytyric

L, Additional Chiet Seeretary, P&IY Departinent.

- ATTESTED
R , SECTION

Scarined bi/ CamScanner
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 BEFORE THE HON'BLE SERVICES TRIBUNAL KPK FESHAWAR

1

Khuhe

Seor Vi " Pak""‘khw
LTI

=\Haseeb Zeb $/6 Aurangzeb, TN /&i?

w

Naib Qasid, Gared
Khyber Pokhiunkhwo Ombudsperson Secretariat,

Room No.212, Benevolent Fund Building,

Peshawar CaNntt. ..o, Appeilont

‘The Govt of KPK
" Through Chief Secretary,

VERSUS

Civil Sécre’roriot Peshawar.

The Govt of KPK

Through Secretary Esfobl:shment
Establishment & Administration Department,
Civil Secretariat, Peshawar.

The Govt of KPK
Through Secretary Finance, :
Finance Department, C:val Secretariat, Peshowor

Government of KPK
Through Additional Chief Secretary Merged Areas,
Office at Warsak Road, Peshawar............... Respondents

}chdt’.»"i"j‘ay Service appeal u/s 4 of the Services Tribunal Act,

1
I
N
}

‘J'Rémrﬁii‘%‘ - 1974 against the impugned Notification
f‘ﬂ | e3¢ No.SO(O&M/ELAD/3-18/2019 dated 25.06.2019

vide which the 117 employees including the
appeliant appointed by erstwhile FATA Secretariat
-~ as “Surplus” and placed them in the Surplus Pool
.- of Establishment & Administration Dépcrtmeni for
their futther adjustment/ placement w.el.




A

01.07.2019, Ofifice Order No0.00209/EA dated
23.08.2019 and Office Order No.SOG(SWD)1-
60/Staff/2019/1946-55 dated 27.08.2019 vide |
“which the appellant has been adjusied In
Ombudsperson Secretariat from the Surplus Pool.

Prayer in Appeal:

On acceptance of this appeal, the impugned Nofification
dated 25.06.2019, office orders dated 23.08.2019 and
27.08.2019 may please be set aside and consequently the
respondents be directed to adjust the appellant in Civil
Secretariat of Establishment & Administration Department or
Finance Department.

RespecHully Sheweth:

The appellant humbly submits as under:

That the appellant was the employee of erstwhilé FATA-

Secretariat and he was serving as Nab Qasid in
Administration Department of erstwhile FATA Secretariat.

That cafter merger of FATA into Province of Khyber
Pakhtunkhwa, the respondent No.l vide Notification
SO(O&M/E&AD/3-18/2019 dated 25.06.2019 declared 117
employees including appellant as “Surplus” and placed them
in the Surplus Pool of E&AD for their further cdjusfmem/

placement w.ef. 01.07.2019. (Copy of Notification dated
25.06.2019 is Annexure “A").

That the reéspondent No.l vide Notificafion No.SO(E-

- 1})/E&AD/9-126/2019 dated 24.01.2019 directed the Finance

Department Office working under the erstwhile FATA
Secretariat, henceforth report to Secretary Finance

Department KPK. (Copy of Nohfncahon dated 24.01 2019 is
Annexure “B").




B e

That the appellant should have been adjusted in Finance
Department KPK but was adjusted in Ombudsperson

- Secretariat from the Surplus Pool vide office order dated

23.08.2019 and 27.08.2019. (Copies of office orders dated
23.08.2019 and 27.08.2019 are Annexure “C” & "D")

That it is pertinent to menhon here that, the employees of
erstwhile FATA Secretariat including appellant impugned the
nofification dated 25.06.2019 ibid through writ petition
N0.3704-P of 2019 in the Honourable Peshawar High Court,
Peshawar and the Hon'ble Court dismissed the said petition
vide order/ judgment dated 05.12.2019. (Coples of writ

petition and order/ judgmenf dated 05.12.2019 are Annexure
“E!‘ “F")

That thereafter, the employees of erstwhile FATA Secretariat
including the appellont filed CPLA No.881/2020 in the august
Supreme Court. of Pakistan against the order/ judgment
dated 05.12.2019 passed by the Honble Peshawar High
Court, Peshawar and the Honourable Apex Court while
deciding the CPLA vide order/ judgment dated 04.08.2020
held that the correct forum to adjudicate upon is the Service
Tribunal and the petitioner should have approach the

competent forum. (Copy of order/ judgment dated
04.08.2020 is Annexure “G").

That the appellant being aggrieved from the notifications
and orders, files the instant appeal, inter alia, on the
following amongst other grounds:

GROUNDS:

A.

That the impugned Nofification dated 25.06.2019, office
orders dc’red 23.08.2019 and 27.08.2019, are illegal, against
facts and law on the subject as well as Surplus Policy.

4



That the impugned nofifications and orders are the sheer
violation of law on the subject and ’the Constitution as well.

That the impugned nofifications and orders are illegal,
unlawful, void and ineffective upon the rights of the
appellant.

That the impugned nofifications and orders are against the
principles of natural justice and fundamental rights as
guaranteed under the Constitution of Islamic Republic of
Pakistan, 1973. |

That in fact, the appellant's case is not of abolition of posts,
or service or setup to begin with and the concerned,
departments and attached department together with the
posts continue to exist and have not been abolished.

That neither conscious application of mind has been

undertoken nor speaking nor reasoned order has been

passed and Surplus Pool PQIicy, 2001 has been senselessly
applied to the appellant.

That the impugned notifications and orders have been
issued/ passed in flagrant violation of the law and the Surplus
Pool Policy itself and deserves to be set aside.

That the mechanism provided for adjustment and fixation of
seniority of the surplus employees in the Surplus Pool Policy,

2001 will deprive the appellant of his seniority and other
benefits—will render him junior to those who have been -

appointed much later in time than the appellant.

That as there is no service structure and service rules and
promotion for the employees of Ombudsperson Secretariat
the adjustment of appellant in the saic Secretariat will
damage the| service career and rights of the appellant by

:i .-
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means of dtscnmmchon and m:sopphcohon of Surplus Pool
A Pohcy 2001

- That blatant discrimination has been committed in the

adjustment of the appellant as compared to other similarly
placed employees of erstwhile FATA Secretariat have been
adjusted in different departments of KP Civil Secretariat.

That the appellant seeks leave to agitate more grounds'c’r
the time of arguments in the instant appeal.

It s, therefofe,' most humbly prayed that on

| acceptance of the instant service appeal, the impugned
Notification dated 25.06.2019, office orders doted 23.08.2019

and 27.08.2019 may please be set aside. {,qmd consequently
the respondents be directed to odjus’f ?he oppeﬂcn‘r in Civil
Secre’rono‘r of Establishment & Admm:strohon Department or
Fmonce Department.

Any other remedy which deems fit by this. Honourable
Tribunal may also be granted in fciour of the appellant.

Through

Syed Yahya Zahid Giiani

Ateeq-ur-Rehman

Syed MurtazoZahid Gilani

Date: ' /6972020 Advocates High Court

]‘2\'_'




BEFORE THE SERVICES TRIBUNAL, KPK. PESHAWAR

Se:r'vice Ap_peol No._- /2020

M?hemmerd HOSEED 76D, ..o e Appeliant

e | VERSUS |

Gio i? of KPK and o’rhers...;.k.........:..‘..............L ................... Respondenfs
AFFIDAVIT

, Muhammad Haseeb Zeb s/o Aurangzeb, Naib Qasid, Khyber
Pakhtunkhwa Ombudsperson Secretariat, Room No.212, Bénevoient
Fund Building, Peshcwor Cantt, do hereby solemnly affirm and
declare on oath that the contents of the occomoonymg Service
A;.!)peal are true and correct to the besf of my knowsedge and behef
and nothing has been concealed from this Hon'ble Tribunial.,




Application for ;uspension of the opemtio'n of
impugned Notification dated 25.06.2019, office
orders dated 23.08.2019 and 27.08.2019, till the final

decision of the instant service appeal.

_Rggpectfuilv Sheweth:

1.

That the fitled service appeal is filed. beiore this Hon'ble

Tribunal, in which no date of hearing has yet been fixed.

~That the applicant/ appellant has got a good prima facie

case in his favour, and is sanguine about its success.

That the balance of convedience also lies in favour of the

applicant/ appellant for the grant of interim relief. -

That if Nofification dated 25.06.2019, office orders dated
23.08.2019 and 27.08.2019, are not suspended, the

applicant/ appellant would suffer ireparable loss.

{ _ )
BEFORE THE SERVICES TRIBUNAL, KPK, PESHAWAR . €0
; Service Appeal No.__, /2020
“ “"al"ff"-' < s Haseeb Zeb.......... s . ....Applicant/ Appeliant
- VERSUS
"Gc!uv’r Of KPK and Others......c.ovvvvnireivieie e e Respondents |




. - .
P hant
-

, Dcp!e M /23/2020

5. - That the facts and grounds of the accormpanying service
. appeal moy kindly be reod as an integral .part of this:

oppllcohon '

It is, therefore, respectfully prayed thvof bn acceptance

of this application, the operation of Noﬁﬁgoﬁoh',fq@gfé’d
25.06.2019, office ordérs dated 23.08.2019 'and 27.08.2019,

Ateeq -ur- Rehman
Advocate High Court

AFFIDAVIT: | |
- Itis stated on oath that the contents of Appilication ore true

and correcf to ’fhe best of my know}edge cmd belief and nothing has

4
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7" "BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
. T S . - _ :

' Service Appeal No. 1227/2020

. Date of Institution ... 21.09.2020 L
jate of Decision ..  14.01.2022 - .
Hahlf Ur Rehman ‘Assistant: (BPS-16), Dsrectorate of Prosecution Khyber'
'Pakhtunkhwa . o (Appeliant)
VERSUS
Government of Khyber Pakhtunkhwa through |ts Chxef Secretary at CiVl|-
Secretariat Peshawar and others. .. o (Respondents)
T ‘ ‘ .
| - ,_
: SyedlYahya Zahld Gillani, Taimur Haider Khan &

Ali|Gohar Durram,

Adyocates . L For Appellants

Muha}mmad Adeel Butt, _ . '

Additional Advocate General - . For respondents ..
' AHMAD SULTAN TAREEN CHAIRMAN o 3
' ATIQ-UR-REHMA‘h{ WAZIR " MEMBER (EXECUTIVE) g

| ..‘ .
.“\: - ‘ . '- - . "
! ATIQ-UR-REHMAN WAZIR MEMBER (E):-  This single judgment .

shall dispose of the instant service appeal as well as the following ‘connected

service appeals, as common question of law and facts are involved therein:-

\

[y

- _‘ 2. 1229/2020 titled Farooq K\’han
3. 123012020 titled Muﬁammad Amjd Avaz | y
4. 1231/2020 titled Qaiser Khan: : ) !
5. 1232/2020 titled Ashiq Hussain |
6. 1233/2020 titled Shoukat Khan -
7 1244/2020 tit!ed Haseeb Zeb

. 1228/2020 titled Zubair Shah ' L N / .

B
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8. 1245/2020 titled Mutiamimad Zahir Shah ™~ -
9. 11125/2020 titled Zahid Khan

10.11126/2020 titled Touseef Igbal

02. Brief facts of the case are that the appellant was initially appointed as
.| Assistant (:BﬁS‘-xl) on contract basis in Ex-FATA Secretariat vide order dated 01-
12-2004. His services were regularized by the order of Peshawar High Court vide

judgment dated 07-11-2013 with effect from 01-07-2008 in compliance with

" .cabinet decision dated 29-08-2008. Regularization of the appellant was delayed
by the respondents for quite longer and in the meanwhile, in the wake of merger

;oti Ex-FATA with the Province, the appellant alongwith others were declared

meanwhit€ the appeliant alongwith others were.adjusteg, in various directorates,.

\./J \‘{\’ hence the High Court vide judgment dated 05-12-2019 declared the petition as

Jinfructuous, which was challenged by the appellants in the supreme court of

| : _ , .

\Pakistan and the supreme court remanded their case to this Tribunal vide order
. ..dated 04-08-2020 in CP No. 881/2020. Prayers of the appeliants are that the

impugned order dated 25-06-2019 may be'set aside and the appellants may be

Establishment & Administration Department of Civil Secretariat. Similarly
seniority/p'romotior'\ may also be given to the apPeliants since the inception of
their employmenf in the government departﬁweﬁt with back benefits as per
~ judgment titled Tikka Khan & others Vs Syed Muzafar Hussain Shah & others
_‘ (2018 SCMR 332) as well as in the light of judgment of larger bench of high cqu&

in Writ Petition No. 696/2010 dated 07-11-2013. 31

stfxrplus vide order dated 25-06-2019. Feeling éggrieved, the appellant alongwith -

others filed writ petition No 3704-P/2019 in Peshawar High Court, biut in the.,

retained/adjusted against the secretariat cadre borne at the strength of -

03. Learned counsel for the appellants has contended that the appeliants has

- not been treated in acFordance with law, hence their rights secured un&er the ‘

Constitution has badly. been violated; that the impugned order has not been' L

AT




.
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\

,
lp.i@issed in accordance with law, therefore is not tenable and liable to be set aside;
tl'}at the appellahts were appo‘mtgd in Ex-FATA Secretariat on contract basis vide
order dated 01-12-2004 and in compliance with Federal Government decision
dated 29-08-2008 and m pursuance of judgment of Peéhawar High Court ;Jated
07-11-2013, their services were regularized with' effect f;om 01-07-2008 and the

appe!iant's were placed at the strength of Administration Department of Ex-FATA

Secretariat; that the appellants were discriminated to the ef;fect that they were
| . .

‘placed in surplus pool vide order dated 25-06-2019, whereals services of similarly
placed employees of all the departments were transfe'rred to their respective
departments in Provincial Government; that placing thé appellants in surplus pool

was not only illegal but contrary to the surplus pool policy, as the appellants

never opted e placed in surplus pool as per section-5 (a) of the Surplus Pool

of 2001 as amended in 2006 as well as the unwillingness of the appellants

is also clear from the respondents letter dated 22'03-2019; that by doing so, the

mature service of almost fifteen years may spoil and go in waste; that the illegal

and untoward act of the respondents is also evident from the notification dated
08-01-2019, where the erstwhile FATA Secretariat departments and directorates

have been shifted and placed under the - administrative control of Khyber

~ Pakhtunkhwa Government Departments, whereas the appellants were declared

surplus; that billion of xLupees have been granted by the Federai Government for
merged/erstwhile FATA, Secretariat departments but unfortunately despite having
same cadre of posts ait Civit secretariat the respondents have carried out the
un]ustaf iable, illegal and unlawful 1mpugned order dated 25-06-2019, which is not

|only the violation of the Apex Court Judgment but the same will also vnotate the

fundamental rights of the appeliants be;ng ‘enshrined in the ‘Constitution of

|Pakistan, will seriouély affect the promotion/seniority of the appéllants; that

]

‘discriminatory approach of the respondents is evident from the notification dated
] |
22-03-2019, whereby other employees of Ex-FATA were not placed in surplus

!pc[>oi but Ex-FATA Planning Cell of P&D was placed and merged into Provincial




P&D Department; that declaring the appeliants surplus and subsequently their

| adjustment in various departments/directorates are illegal, which  however were

;rTquired to be placed at* the stréhgth of. Establishment & Administration -

fdépartment; that as per judgment of the High Court, seniority/promotions of the

. . . ' [ \
and with malafide declared them surplus, which is detrimenta! to the interests of

/ : '
interference of this tribunal would be warranted in case of the appellants.

|04, Learned Additional Advocate General for the respondents has contended

‘that the appeilénts has been treated at par with the law in Vogue i.e. under

A) of the Civil Servant Act, 19?3 and the surplus pool policy of the
provincial government framed thereunder; that proviso und‘erA Para-6 of the
surplus pool policy states that in case the officer/officials declines to be
adjusted/absorbed in the above manner in accordance with the priority fixed as
per his seniority inl the integrated list, he sﬁali loose the fécility/right of
adjustment/absorption ‘and would be required to opt for pre-mature retirement
from government service provided that if. he does not fulfill the requmte

qualifying service for pre~mature ret:rement he may be compulsory retired from

service by the competent authority, however in the instant case, no affidavit is

forthcoming to the effect that the appellant refused to be absorbed/adjustéd
under the surplus poél policy of the government; that the appellants were

ministerial staff of ex-FATA Secretariat, therefore they were treated under

sectioﬁ-ll(a) of the Civil Servant Act, 1973; that so far as the issue of inclusion of
. posts in'BPS-17 and atfove 'of erstwhile agency planning cells, P&D Department

:merged areas secretariat is concerned they were planning cadre empfoyees,

hence they were adjusted in the relevant cadre of the provincial govemment that

appellants are required to be dealt with in accordance with the judgment titled

Tikka Khan Vs Syed Muzafar (2018 SCMR 332), but the respondents deliiberateiy .

the appellants in terms of monitory loss as well as se’i‘tiority/promc])tion, hence

after merger of erstwhxie FATA wzth the Provmce,'the Finance Department vide :




order dated 21-11-2019 and 11-06-2020 created posts in the administrative

departments in pursuance of request of establishment department, which were

1not meant for blue eyed persons as is alleged in the appeal; that the appeilants

. ihas been treated in accordance with law, hence their appeals being devoid of

'mlent ma9 be dismissed.

05.  We have heard learned counsel for the parties and have perused the

record.

/

06. Before embarking upon the issue In hand, ft would be.ar;»bropriate to
iexptain ti’:e background ofvthe case. Record vreveais that in 2003, the federal
égov'ernment created 157 regular posts for the erstwhile FATA Secretariat, against -
;which 117 empié ees including the appellants were appointed on contract basis in

r fulfiling all the codal formalitiés. Contract of such employees was

renewed from time to time by issuing office orders andto this éffect; the final
extension was accorded for a further period of one year with effect from 03-12-
2009. In the meanwhile, the federal government decided and issued instructions
dated 2§-08-2008 that alf those employees wofking on contract against the _posts
from BPS-1 to 15 shall be regularized and decision of cabinet would be applicable
to contract employees working in ex-FATA Secretariat through SAFRON. Division
for regularization of .contyract .appointments.. in respect of cohtract employees
working in FATA. In pursuance of the directives, the appellants submitted

appications for regularization of their appointments as per cabinet decision, but
! . .

such employees were ot regularized under the plea§ that vide notification dated
21-10-2008 and in terms of the centrally administered tribal areas (employees
status order 1972 President Oder No. 13 of 1972), the employees working in
- FATA, shall, from theJ appointed‘ day, be the employees of the provinci'al
,government on deputation to the Federal ‘Government withdut deputatidn
allowance, heﬁce they are not entitléd to be regularized under the policy decision

|dated 29-08-2008.




07. In 2009, the provmcnal government. promulgated reguIErazatton of service .
-Act 2009 and in pursuance “the appellants approached the additional chief o
secretary ex-FATA for regularization of their services accordingly, but no action
was taken on their reqt'Jests, hence the appellants filed writ petition No 969/2010
.for‘regufa'rizati‘on of thelr services, which was allowed vide judgment dated 30-11-
12011 and services of the appellants were regularized under the regularization Act,

2009, agéihst which the respoédents filed civil appeal No 29~P/2’01"3 and the

Sdpreme Court remanded the case to'the High Court Peshawar with direction to g

ré-examine the case and the Writ Petition No 969/2010 shaii be deemed to be
jpending. A three member bench of the Peshawar High Court decided the issue

vide judgment dated 07-11-2013 in WP No 969/2010 and services of the

o~

ere regularized and the respondents were given three months time to

repare service structure so as fo regulate their permanent employment in ex-
FATA Secretariat v:s- -vis their emoluments, promotlons retnrement benef ts and
mter-se sen:ornty wuth further directions to create a task force to achleve the

objectives highlighted above. The respondents however, delayed their

_ regularization, hence they filed COC No. 178—P/2014‘and in 'compliance, the
lresponderits' submitted order dated 13-06-2014, whereby services of the
'appeifants were regularized vide order dated 13-06-20}4 with effect from 0i-07-
+ 2008 as well as a task force committee had been c‘on%tituted by Ex-FATA
Secretariat vide order dated 14-10-2014 for preparation of servi.ce structure of
such em‘ptoyees and sought time for preparation of service rules. Tﬁe appellants
-again filed CM No. 182-P/2016 with IR in COC No 178-P/2014 i'n WP No
969/2010, where the learned Additional Advocate General alongwith departmental
represenfative produced ietter dated 28-10-2016, whereby service rules for the
secretariat cadre employees of Ex-}FATA Secretari.at had been showh~ to be
formulated and had been sent to secretary SAFRAN for approval, henceﬂ vide

judgment dated 08-09-2016, Secretary SAFRAN was directed to finalize the

‘matter within one month, but the respondents instead of doing the needful,




| \ﬂ\\&

deciared all the 117 empioyeé; including th‘e appellants as surplus vide order
dated 25-06-2019, .against'which the >-7a'§)béil‘ants filed Writ Petition No. 3704-
P/2019 for declaring the impugned order as set.aside and retaining the apbeliants
in the Civil Secretariat of establishment and administration department having the

similar cadre of post of the rest of the civil secretariat employees.

08. = During the course of hearing, the fespondehts produced copieé of
'notiﬁcations dated 19-07-2019 and 22-07-2019 that such employees had been
adjusted/absorbed in various department;. The High Court vide judgment dated
05-12~201§ observed that after their absorption , now they a.re i'egular employees

of the provincial government and would be treated as such for all intent and

o pUrposesAf cluding their seniority and so far as their other grievance regarding
eir retention in 'civil secretariat is concerned, being civil séwants,v it would
involve deepef appreciation of the vires of the policy, which have not been

impugned in fhe writ petition and in case the appellants still feel aégrieved

\regarding any matter that could not be legally within the framev{:’ork of the said

ipo!icy, they would be legally bound by the terms and conditions of service and in
|view of bar contained in Article 212 of the Constitution, this court could not

embark upon to entertain the same. Needless to mention and we expect that
keeping in view the ratio as contained in the judgment titled Tikka !L(han and
others Vs Syed Muzafar Hussain Shah and others (2018 SCMR 332), the‘ seniority

would be determined accordingly, hence the petition was declared as infructuous

|
' |and was dismissed as such. Against the judgment of High Court, the appefiar'\ts

, :ﬁied CPLA No 881/2020 in the Supreme Court of Pakistan, which was disposed of
vide judg-ment ‘dated 04-08-2020 on the terms that the petitioners should
approach the service tribdnat, as the iésug being terms and condition of their
service, does fall 'wit,hin the jurisdiction. of service tribunal, hehce the appellant

filed the instant service appeal.




09. Main concern of the appellants in the instant service appeal is that in the -
first place, declaring them surplus is illegal, as'they were serving against regular
‘pgsts in administratﬁon depart‘m.ent Ex-FATA, hence their services were required
to be transferred to Establishment & Administration Department of the provinciél
government like other departments of Ex-FATA were merged in their respective |
department, The:tr second stance is that by declaring them surplus and their
subsequent adjustment’in directorates affected them in monitory terms as wetl' as

their seniority/promofion also affected being placed at the bottom of the seniority

line,

- 10. In view of thel foregoing Iexpfénationt in the first place, it would be
.appropriate-d count the discriminatory behaviors of the resbondents with the
] Mm:i to which the a_ppelléhts spent ait;nost twelve years in protracted

~ Alitigation righf from 2068 till date. The appel’lantsl'were appointled on contract

basis after fulfilling all the codal formalities by FATA Secretariat, administration:

w'ing but their services were not régularized, whereas similarly appointed persons |
Iby the same office with the same terms and conditions vide éppointments orders
;diated 08.—1'0—2004, were regularized vide order dated 04-04,:200'9. Siniilarly 3
bziatch of another 23 persons appointed on contract were. regularized vide order
dated 04-09-2009 and still a batch of another 28 persons were regula:gfized‘ vide

order dated 17-03-2009; hence the appeliants were discri’f‘ninated in regularization

of their sérvices without any valid reason. In'qrder to regularize their services, the *
lappellants repeatedly requested the respondeﬁts to consider them at par with -
‘those, who wereA regularized and finally they submitted. apblicapions for
‘implementation of the decision- dated 29-08-2008 of the federal 'governrﬁent,'
where by all those employees WOrk‘mg in FATA on, Sontract 'wére ordered‘. to be
regularized, but their requésts were declined under the plea th‘at‘by virtué of
presidential order as -discussed above, they are employees of provincial

government and only on deputation to FATA but without deputaftion allowance,

L
|




hence they cannot be regulanzed the fact however remains that they we}e not
employee of provmcnal govemment and were appomted by administration
department of Ex-FATA Secretariat, but due to malafide of the respondents, they
were repeatedly refused‘régularization, which however was not warranted. In the
‘méanwhi!e, the provincial government promulgated Regularization Act, 2009, by
virtue of which all the contract employees were regularized, ‘but the appellant
were again refused regu;ar.iiation, but with no plausible reason, hence they were .
again discriminated and compelling them to file Writ Petition in Peshawar High
Court, which was altowied vide judgment dated 30-11-2011 without 'any debate,
as the respondents had already declared them as. provincial émployees and there
was no reason whatsoever to refuse such regularization, but the respondent

. I .
instead of their regularization, filed CPLA in the Supreme Court of Pakistan

O against S decision, 'which again was an act of discrimination and malafide,

U )U‘/ where the respondents had taken a plea that the High Court had aliowed

\

regularlzatlon under the regutanzatnon Act, 2009 but dzd not dlscuss their
regularization' under the policy ‘of Federal Government laid down in the office

memorandum issued by the cabinet secretawk on 29-08-2008 directing the

regu!arizatiori of services of contractual empléyees workihg in FATA, hence the

iSllJpreme Court remaned their case t-_o Higﬁ Court 1.:0 examine th‘is aspect as weﬁ. |
A} three -rhember bench of High Court heard the argumenfs, where fﬁe |
réSponden'ts took a U turn and agreed to the.point that the appellants 1hac! been
discriminated and they IWiII be regularized but sought time for creation'iof posts .

and to draw service structure for these and other empioyees to regulate their

permanent empioyment The three member bench of the High Court had taken 3

|

. Isenous wew of the unessentlal technzcalrtues to ‘block the way of the appellants,
l
|

:who too are entltled to the 'same relief and advnsed the respondents that the
Vpetltzoners are suffering and are in trouble besides mental agony, hence such
regularization was allowed on the basis of Federal Government decision dated 29-

08-2008 and the appellants were‘ decléred as civil servants of the FATA
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-were wrongly refused the:r nght of regularazatlon under the Federal Government

Policy, which was conceded by the respondents before three member’s bench,
but the ap.peliants suffered for years for a single wrong refusal of the
respondents, who put the matter on the back burner and on the ground of sheer
technicalities thwarted the process despite the repeated direction of the federal
government as well as 'ef the judgment of the courts. Fidalty, Services of the
appellants were very unwillingly regularized in 2014 with effect from 2008 and
that too after contempt of court proceedings. Judgment of the three rnem'ber
bench is very clear and by virtue of such judgment, the respondents were
required to regularize them in the first place and to own them as their own

employees borne oa the strength of establishment and administration department

ecretariat, but step-motherly behavior of the respondents continued
unabafed, as neitHer pests were created for them nor service rules were framed '
for them as were comrritted by the respondents before -éhe'High Court and such
commitments are part of the judgment dated 07-11-2013 of Peshawar High
ECo,urt. In _the wake of 25th Constitutiohal amendments and upoa merger of FATA .
Secretariat idto Provincial Secretariat, all the departments’ alongwith staff were

merged into provincial departments Placed on-record is notifi cat&on dated 08- 01-

- 12019, where P&D Department of FATA Secretariat was handed over to provincial

|

'PL«D Department and law & order department merged into Home Department
'vs‘de notlﬁcatnon dated 16-01-2019, Finance department merged into provincial
Finance department vide notuﬁcatlon dated 24-01-2019, education department
vide order dated 24-01-2019 and similarly all other department like Zaka#& Usher
D‘epar;ment, Pdpuiation' Welfare Department, Industrie/e, Technical ‘E1ciuca§ion,

iinerals, Road & Infrastructure, Agriculture, Forests, Irrigation, Sports, FDMA and

others were merged into respective Provincriall Departments, but the appellants

: .béing employees of the administration department of ex-FATA were not m'erged

into Provincial Establishment & Administration Department, rather they were
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declafed surplus, which was discriminatory and based on malafide, as there was

no reason for declaring the appellants as surpius, as total strength of FATA

.'Secretariat from. BPS-1 t_o 21 were 56983 of the civil administration against which
Iemployees of provincial government, defunct FATA DC, employees. ;;appointed by

FATA Secretariat, lin:e directorates and autonomous bodies etc were included,
amongst which the number of 117 employees including the appellants were
granted amount of Rs. 25505.00 million for smooth transition of the employees

as well as departments to provincial departments and to this'efféct a summery

was submitted by the provincial government to the Federal Government, which

was accepted and vide notification dated 09-04-2019, provincial government was

asked to ensure payment of salaries and other obliéatow expenses, including
terminal benefits as well of thé employees against the regular sanctioned 56983

posts of emnistrative departments/attached directorates/field formations of
%FATA, which; shows that the appellants were also working against
sanctioned posts and 'they were requiréd to"lbe smoothly merged with the

* establishment and admimstratuon department of provincial government but to

their utter dismay, they were declared as surplus inspite of the fact that they

-iwere posted against sanctioned posts and declaring them surplus, was no more

than mata'ﬁde of the respondents. Another disc’riminatory benavior of the
respondents can be seen, when a total of 235 posts were created vide order

dated 11-06- 2020 in administrative departments i.e. Finance, home, Local

Government, Health, Environment, Informatidn, Agrjculture, Irfigation, Mineral -
|and Educatibn Departments _'for adjustment of the staff of the respective
|departments of ex-FATA, but here again the appeliants were discriminated and no -

post was created for them in Establishment & Administration Department and .

they were declared surplus and later on were adjusted in vanous d:r?ctorates
WhICh was detrimental to their rlghts in terms of monetary benefi ts as the
allowances admissible to them in their new places of adjustment we[e less than

the one admissible in civil secretariat. Moreover, their seniority was also affected

{
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as they were placed at thé 'béttdm of senioﬁ’ty and their promotions, as the

appellant appointed as Assistant is still, working as Assistant in 2022, are the

|factors, which cannot be ignored and which shows that injustice has been done to

the appellants. Needless to mention that the respondents failed to appreciate tﬁat :
the Surplus Pool PO|10/-2001 did not apply to the appellants since the s’ame was
specuf‘ ically made and meant for deahng wnth the transition of district system and
resultant re-structuring of governmental offices under the devo!utnori\ of powers

from provincial to local governments as such, the appellants service in erstwhile

FATA Secretariat (now merged area secretariat) had no nexus whatsoever with -

the same, as neither any department was abolished nor any post, hence the

surplus p poiity applied on them was totally ilieg'al. Moreover the concerned

rned counsel for the appellants had added to their miseries by contesting their
cases in wrong forums and to this effect, the supreme court bf Pakistan in 'their
case in civil petition No. 881/2020 had also noticed that thé petitioners being
pursuing their remedy before the wrong forum, had wasted -much of their time
and the service Tribunal shall justly and sympathetically consider the question of
delay in accbrdance with law. To this effect we feel that the delay occurred due td'
wastage of time before wrong forumg, but the appellants continuously contesfed
their case without any break for getting justice. We feel that their case was |
already spoiled by the respondents due to sheer technicalities and without
touching merit of the ca'se. 'f'he apex court is very clear on the point of limitation
that cases should be lconsidered on merit and mere technicalities including
limitation shall not debar the a’ppeila'ﬁts from the rights accrued to them. In the

instant case the appe!!*ants has a strong Case on merit, hence we are inclined to

' condone the delay occurred due to the reason mentloned above.

11, We are of the considered 'opinion that the appellants has.not been treated

in accordance with law, as they were employees of administration department of

.ithe ex-FATA and such stance was accepted by the responderits in their comment.

|
1
|
'!
|
|
I
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‘ ',subr;nitted.to fhe High Court and the High Court vide judgment déteq 07-11-2013

: |declared them civil servants and émploye’és'of"a‘élministration department of ex-
!FATA Secretariat and regularized thelr services against sancticned posts, despite
| ‘ ;

| they were declared surplus. They were discriminated by not transferring their

. . : l
services to the establishment and administration department of provincial

ngemment on the analogy of other employees transferred to their respective
departments in provincial government and in case of non-a_vailabilityi of post,
Fipance dep_értnﬂgnt was required to c}ea,te post—é 'in Estaplishment &
Administration Department on the analogy of creation of posLé in othe'r

Administrative Departments as the Federal Government had granted amount of

ilion for a total strength of 56983 posts including thé posts 'of the
:appetlants and declaring them sﬁrptus was unlawful and based on malafide and
~on this score alone the impugned order is liable to be set aside.’ The c@rrect
course would have been to create the same number of vac.ancies in their
respective dgpartment ie. Establishment‘ & Adminisfrative Departmenf and to

post them in their own department and issues of their seniority/promotion was

required to be settled in accordance with the prevéiling law and rule.

.12, We have Iobserved that grave injustice has been meted out to the
appellants in the sense that after contesting for longer for their-regularization and
finally after getting regularized, they were still deprived of the éervice-’
structure/rules and creation of posts despite the repeated diréctions of the three'
member bench of Peshawar High Court in its judgment aated 07-11-2013 passed

~in Writ Petition No. 96972010. The same directions has still not beer) implemented
and the matter was made worse when impugnéd order of placing them in surplus
pool was passed, whictr directly affected their seniority and the futﬁre career of

iithe appellants after putting in 18 years of service and half of'tl'lxeir service has |

already been wasted in litigation. -~ , )
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13. | In vzew of the’ foregoung dnscussnon the instant appeal alongwith

connected servlce appeals are accepted The impugned order dated 25-06-2019 is

set aside with direction to the reSpondents to ad;ust the appeliants in their

) | respective department_ i.e. Establishment & Administration Department Khyber

-0

akhtunkhwa against their respective posts and in case of non-avaiiability of
| ' ‘

| Posts, the same shall be created for the appellants on the same manner, as were

|

c;eated fbr other Admini;trative Departments vide Finance 'DepartmentA
notlﬂcatson dated 11 -06-2020. Upon the:r adjustment m their respectlve
department they are held entitled to all consequentnal benefts The i issue of their
sen:orlty/promot:on shall ‘be dealt with in accordance with . the provisions
contained in. Civil Servant Act, 1973 and Khyber Pakhtunkhwa Government'

Servants (Appointment, Promotion & Transfer5 Rules, 1989, particularly Section-

| 17(3) of Khyber Pakhtunkhwa Government Servants (Appointment Promotion & |
ITransfer) Rules 1989. Neecﬂess to mention and is expected that in view of the
ratio as contamed in the 3udgment titted Tikka Khan and others Vs Syed Muzafar
Hussain Shah and others (2018 SCMR 332), the seniority would be determmed

accordingly. Parties are left to bear their own costs. File be conggned to record

room

ANNOUNCED
14.01.2022

(AHMA AN TAREEN)' \ (ATIQ-UR-REHMAN WAZIR)
CHAIRMAN | MEMBER (E)
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14.01.2022 Learned counseE for the' appellant present. Mr, Muhammad Adeei
Butt, Additional Advocate General for respondents present. Arguments '

heard and record perused.

Vide our detailed judgment o_f today, separately placed on file, the - |

irrstant appeal Laiongwitlw connected service appeals are accepted. The .
'impugn'ed order dated 25-06-2019 is set aside with- direction to fhe
- reépondenﬁa to adjust the-appellants in their.' respective.department ie.

4 1 : Eﬂstabl.ish‘mént_& Administration Department KhyberﬁPakht’lu'hkh'an against
| their respective pos.ts and in case of npn-availability of posts, the same
shall be created for the appellants on the same manner, as were created
for other Administrative Departments\\vlde Finance Depa'rtment notiﬁcatlon :

dated ‘11-06;2020. Ubon their adjustment in their 'respective department,

.1 .they are held entitled i;e all consequential benefits. The issue of their
| ’ o

seniority/promotion shall be dealt with in accordance with the brcvisions

contained in Civil Servant Act, 1973 and Khyber Pékhtunkhwa; Government

Servants (Appomtment Promotlon & Transfer) Rules, 1989 partlcularly

Section-17(3) of. Khyber Pakhtunkhwa Government Servants (Appomtment

Promotion & Transfer) Rgles, 1989. I\leedless to mention and is expected
| that in view of the ratio as lc'ontained in the judgment titled Tikka Khan'
and others Vs Syed Muzafar Hussain Shah and others (2018 SCMR 332),
the seniority would be determined accordingly.zﬁgar_'t'ies.. are left to bear .

their own costs. File be consigned to record room.

ANNOUNCED
14.01.2022

C - (ATIQ-UR-REHMAN WAZIR)
CHAIRMAN | . MEMBER (E) ..

A
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. BEFORE THE —Scedticer [ Qb L
o s No. of2023
/- S
M@«%’? oney
VERSUS
I/we ' / . c!.o hereby appoint & constitate The La\{r Fitm_Of
SHAH | DURRANI | KHATTAK
. (a registered Jaw firm)as counsel in the above meationed case, to do all o any of the following acts, deeds

and things:-

»

1. "To appear, act and plead for me/us in the above mentioned case in this Court/Tribunal
or any other court/tribunal in which the same may be tred or heard and any other
proceedings arising out of or connected therewith.

2. To sign, verify and file Plaint/Wiitten Statement or withdraw all proceedings, petitions,
suit appeals, revision, review, affidavits and applications for compromise’or withdrawal,

: ot for submission to arbitration of the said case, ot any other document, as may be

 deemed necessary or advisable by him fot proper conduct, prosceution or defence of the
said case “at any stage. ]
3 To do and perform all otlier acts which may be deemed necessaty ot advisable during (he
course of the proceedings. o

AND HEREBY AGREE:- \

2) To radfy whatever the said Advocates may de in the proceedings in my interest,
Not to hold the Advocates respousible if the said case be proceeded ex-pacte ot
dismussed in default in consequence of their absence from the Court/Tribunal
when 1t is called for hearing or is decided dgainst me/us.

>

D) © That the Advocates shiall be entitled to withdraw froni the prosccution of the
said case if the whole OR any part of the agreed fee remains unpaid.

In witness whereof I/We have signed this Power of Attorney/Wakalat Nama hercunder the conients of
which have been 1:cnd/cxplained to me/us and fully understood by me / us this day of
: at '

2 .
Sign#Mhre of Executant(s)

/7301786695

Accepted subject to term regarding pavment of fee for/on behalf of The Law Firm of Shalf | g

Durrani | Khattak.

ALI GOHAR DURRANI

Advocate High Court

;11ig0ha1:((3)sdkl;x\v.org
+92-332-920.7427"

Zarak Arit Shiah ' Babhar Khan Durrani
Advocate High Court . - o Advocate High Court
0333-8335884 . - ‘ 0301-8891818
Hannali Zahid Durrani . §\:1 L Aziz
Advocate High Court ’ Advoeate District & Scsfsions Court(s)
Shah | Dutrani | Khattak [
(A registered law ficm) b
wwwy.sdkiaw.org mnfe@sdklaw.org I

231-A, Street No. 13, New Shami Road, Peshawar.



