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Before The
Honorable Khyber Pakhtunkhwa service

Tribunal

In Re:

"79> / /2023

InService Appeal No. 1227/2020

Execution Petition No. 9->- rvo.

Decided on: 14. 01. 2022

Javed Khan S/o Said Rehman R/o Gulghafoor Banda, Post 
Office Koper, Tehsil Dargay, District Malakand.

(PETITIONER)

Versus

1. The Government of Khyber Pakhtunkhwa through Chief 

Secretary, Civil Secretariat, Peshawar. I

2. The Government of KPthrough Secretary Establishment, 
Establishment & Administration Department Civil Secretariat, 
Peshawar, '

3. The Government of KPthrough Secretary Finance, Finance,
____ I

Finance department at Civil Secretariat Peshawar.

4. The Government of KPthrough Additional Chief Secretary 

Merged Areas, Office at Warsak Road, Peshawar.

(Respondents)

EXECUTION PETITION TO GIVE EFFECT & IMPLEMENT
THE TUDGMENT OF THIS HONOURABLE TRIBUNAL
DATED 14-01-2022. UPON THE EXECUTION PETITIONER.

Respectfully Sheweth.

That the petitioner earnestly craves the permission of the Honorable 

Service Tribunal to submit as under:

1. THAT the petitioner was appointed as a Naib Qasid (BPS-01) against the 
vacant post vide notification dated 11-11-2010.



Copy of appointment order is Annexure-A.

2. That along with the petitioner a total number of 117 employees 

appointed by erstwhile FATA Secretariat were declared as surplus 

and placed them in surplus pool of Establishment & 

Administrative Department vide order dated 25-06-2019, and for 

their further adjustment/placement w.e.fOl-07-2019 by virtue of 

which the civil servants were adjusted in the Surplus pool of 

Establishment Department and Administration Department.
Copy of Notification dated 25-06-2019 is Annexure-B

3. That the District Education Officer (male) Malakand Batkhela issued 
office order dated 18-03-2020 for adjustment of surplus staff of erstwhile 
FATA Secretariat and the services of the petitioner were placed for 
further adjustment against the vacant post of Attendant (BPS-03) as per 
surplus pool policy.
Copy of Office order dated 18-03-2020 is Armex-C

an

4. That on 23-11-2020 another office order was issued by the District 
Education Officer (male) Malakand Batkhela whereby the petitioner was 
transferred to the school on their own pay and scale.
Copy of office order dated 23-01-2020 is Annex-D

5. That an appeal was filed in this regard, before the Honourable 

Service Tribunal and the same was heard on 14-01-2022. The said 

appeal was accepted, and subsequently, the impugned notification 

dated 25-06-2019 was set-aside, and directions were given to 

respondent i.e the concerned authorities, to adjust the appellants to 

their respective departments.
Copy of the Service Appeal No. 1227/2020is Annex-E

6. That along with the aforementioned directions, the Honourable 

Service Tribunal rendered that upon adjustment to their respective 

department, the appellants would be entitled all consequential 
benefits. Moreover, that the issue of seniority/promotion would be 

dealt within accordance with the provisions contained in Civil 
Servants (appointment, promotion and Transfer) Rules 1989, and in 

the view of the ratio as contained in the judgment titled Tikka Kahn 

& other vs Sved Muzafar Hussain Shah & others (2018 SCMR 332), 
the seniority would be determined accordingly.

7. That the Honourable Tribunal rendered its judgment dated 14-01- 

2022, but after the lapse of about three months, the respondent did 

not implement the judgment dated 14-01-2022 of this Honourable 

Tribunal.
Copy of the judgment dated 14-01-2022 has been Annex-F

8. That due to the inaction of the respondents to comply with the 

directions of the Honourable Service Tribunal, post lapse of 3 

months, an execution petition no. 250 of 2022 was filed in this 

regard, and the same was decided affirmative.
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9. That the judgment dated 14-01-2022 rendered by the Honourable 

Service Tribunal is also applicable on those civil servants who were 

not a part of the said appeal, because judgments of the Honourable 

Service should be treated as judgments in rem, and not in
personam. Reference can be given to the relevant portion of 

judgment cited2023 SCMR 8, produced herein below:

"The learned Additional A.G., KPK argued that, in the order of the 

KP Service Tribunal passed in Appeals Nos. 1452/2019 and 

248/2020, reliance was placed on the order passed by the learned 

Peshawar High Court in Writ Petition No. 3162-P/2019, which was 

simply dismissed with the observations that the writ petition was 

not maintainable under Article 212 of the Constitution, hence the 

reference was immaterial. In this regard, we are of the firm view 

that if a learned Tribunal decides any question of law by dint of its 

judgment, the said judgment is always treated as being in rem, and 

not in personam. If in two judgments delivered in the service 

appeals the reference of the Peshawar High Court judgment has 

been cited, it does not act to washout the effect of the judgments 

rendered in the other service appeals which have the effect of a 

judgment in rem. In the case of Hameed Akhtar Niazi v. The 

Secretary, Establishment Division, Government of Pakistan and 

others (1996 SCMR 1185), this Court, while remanding the case to 

the Tribunal clearly observed that if the Tribunal or this Court 
decides a point of law relating to the terms of service of a civil 
servant which covers not only the case of the civil servant who 

litigated, but also of other civil servants, who may have not taken 

any legal proceedings, in such a case, the dictates of justice and 

rules of good governance demand that the benefit of the above 

judgment be extended to other civil servants, who may not be 

parties to the above litigation, instead of compelling them to 

approach the Tribunal or any other legal forum."

10. Thatrelying upon the judgment of the Honourable Supreme Court, 
the execution petitioner would also be subject to the judgment 
dated 14-07-2021 rendered by the Honourable Service Tribunal, 
since the above mentioned judgment of the Supreme Court would 

be applicable on all Courts sub-ordinate to it. Reference can be 

given to Article 189 of the Constitution of Pakistan, 1973, for easy 

reference, produced herein below:
"Decisions of Supreme Court binding on other Courts 

189. Any decision of the Supreme Court shall, to the extent that it 
decides a question of law or is based upon or enunciates a principle 

of law, be binding on all other courts in Pakistan."

11. That the judgment of the Honourable Service tribunal cited 2023 

SCMR 8, whereby, the essence of Article 212 of the Constitution of 

Pakistan, 1973, was fulfilled, by observing that any question of law



decided by the Service Tribunal shall be treated as Judgment in 

rem, and not in personam. In order^ to give force to the judgment of 

the Supreme Court, the execution petitioner may also be subjected 

to the judgment rendered by the Honourable Service Tribunal. 
Reference can be given to Article 190 of the Constitution of 

Pakistan, 1973, for easy reference, produced herein below:
"Action in aid of Supreme Court
190.A11 executive and judicial authorities throughout Pakistan shall 
act in aid of the Supreme Court."

12. That keeping in view the above facts the petitioner filed a 

departmental appeal for adjustment in civil secretariat as per 

service Tribunal judgment dated 14-01-2022 but to no avail.
Copy of Representation is Annex-G

13. That the execution petitioner now approaches this Honorable 

Tribunal for directions to implement the judgment dated 14.01.2022 

in the larger interest of justice and fair play.

Prayer:

It is therefore most humbly prayed that on the acceptance of this 

petition, may it please this honorable tribunal to so kindly direct the 

implementation of judgment dated 14.01.2022inService Appeal No. 
1227/2022 titled Hanif Ur Rehman Vs. Government of Khyber 

Pakhtunkhwa through Chief Secretary on the Execution Petitioner, any 

other relief that this Honorable Tribunal may deern appropriate in the 

circumstances of the case may also be given.

Execution Petitior®

(Ali GoKr Durrani)
Advocate High Court 
0332-9297427

I

khaneliegohar@vahoo.com . 
SHAH DURRANI KHATTAK

mailto:khaneliegohar@vahoo.com


Before The

Honorable Khyber Pakhtunkhwa service

Tribunal

In Re:

Execution Petition No. ./2023

In Service Appeal No. 1227/2020

Decided on: 14. 01. 2022

Javed Khan

Versus

The Government of Khyber Pakhtunkhwa and others

AFFIDAVIT Of,

b laved Khan S/o Said Rehman R/o Gulghafoor Banda, Post Office
Koper, Tehsil Dargay, District Malakand, do hereby solemnly declare and 

affirm on oath:-
I am personally conversant with the facts and circumstances of the case as 

contained therein and the facts and circumstances mentioned in the 

enclosed writ petition are true and correct to the best of my knowledge 

and belief.

Deponent 
CNIC#

Identified by:

Ali Gohar Durrani A, /^ •• \
Advocate High Court /, ( \

Ww



Before The
Honorable Khyber Pakhtunkhwa service

Tribunal

In Re:

Execution Petition No. Jim

In Service Appeal No. \1XJ jlW)

Decided on: 14. 01. 2022

Javed Khan S/ o Said Rehman R/ o Gulghafoor Banda, Post 
Office Koper, Tehsil Dargay, District Malakand.

(PETITIONER)

Versus

1. The Government of Khyber Pakhtunkhwa through Chief 

Secretary, Civil Secretariat, Peshawar.

2. The Government of KPthrough Secretary Establishment, 
Establishment & Administration Department Civil Secretariat, 
Peshawar,

3. The Government of KPthrough Secretary Finance, Finance, 
Finance department at Civil Secretariat Peshawar.

4. The Government of KPthrough Additional Chief Secretary 

Merged Areas, Office at Warsak Road, Peshawar.

(Respondents)

Petitioner

Through

(Ali Gohar Durrani)
Advocate High Court 
0332-9297427 '

khaneliegohar@vahoo.com 

SHAH DURRANI I KHATTAK
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.; Dated Peshawar the (/ /11/2010

OEBEE ;i 'V

!liQ.FS/E/100-19(Vo{-35W //7M-/4/
' Pakl^unkhwa Civil ^ub pi(0-2 of
;'vyi}h Fslarjr=;htTi--'n! ^ a ' ^^''P'T^ption and iransfer) Rules

, ''i;j:ii'icaiMn i^'oESG;<.-V[(;V^AOn r-'/'! 'men! fRoq-jIrdlbn Winoj
, ^ R^^hmgn resident iof village ^ '

Malakand is hereby appointed as N^ibQasidfRs'ii r^dt^^'^''' ■-
. : I Women Empowerment. Zakal S Ushr DebarErl^it iivS®

:P0st W,th immediate effect on the following terms and confc ' 1

■.it
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Social WQlfare Women Brnnowermenr^T^^''' dtilies., in ■ -i‘
Secretariat, as required under the rules '' ^ HAtTA

i

/(vi) Ho has to join duties at hLs own Eiexpenses.
;

pn these conditions, ho should 

Zakat & Ushr Deiparimeni

:.4i2- :E-:yho accepts the post i 
ii^ocial WGlfare, Women Empowerment 
Within 14 days of the receipt of this orde
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v;- KS'I ABLISIIMImN C & ADMN: l)l':PARTMi':N'i 

(rfa;iJLAi'ioN vviNc;)
Diilcd Pcsliiivvai'. I.hc 2.i"' Jiiiic, 2019

•vKU'''

r^lKUacAiiON

/

No. S()f(.).SdM)/I':A:ADAVl8/2019: in pui'suiincc ol' inlcgrailon and merger ol‘ crsivvhilc 
I'A'TA pviih Khyber PakliUinkhwa. the Compclcnt Airlliorily is pleased Ec> dodarc ihc 
Udlfuviiig I 17 employees appointed by erslwhilc ['ATA SccrcUtTrat ;is “Surplus’' and plnee 
them In ilie Surplus Pool of I'sLahlishmcnl and Adminislralion i")cpar!nicnr (or their-I'urlher 
.!d|usimenl/i)iacenK-nL w.c.l'. 01.07.2019:-

Name of cmf)l()yee U!»S (Personal)Designalioii

Ashlc! [ lii.ssain 
I lanir itr Kciimaii

Assistaiil
•Assislaiu

•; Sli.iiika! Khan Assistaiil
I

j /ahiJ Khan .Assislaiil

Ohiiscr Khan .Assislaiil.

Shahid All Shah 
I'arc^oq Khan 
'I'aiisccf' Iqbal

Cninpiiicr Opcrainr 
Compuier Opcraior 
CompuKjr Opcraior

r.,
7.
S’.

Coinpiilcr OpcriilorWa.sccm0.

Oompiiier OpcraiorAlial' I liissain10.

Coinpiitcr OperatorAniir .Ali! 1.

C.'ompuier Operator.Rab Navvii/12

Coinpiiter OpcrulorK am ran «•. • >

Computer Opcrninrfiali/ Muhammad AmjaclId.

Computer OpcraiorP'a/.l-ur-KehmMnLV

Mead Oniflsman
Sub fingtneer
brallsman

SiorckccpL'r

Oriver

Driver
Driver
Driver

i<ajab Ali Khan 

Bakhiiar Khan 

I !;tkccm-ud-l)in 
Nascem Kluin

Inaiinillah 

((a/rat (jliI ^

Said Ay a/
Abdul Oaciiv ^ 

Shiirbal Khan 

Icjhal Shah 

Muhantn^acl Ali

16.
17.

IS.
19,

20.

21,
11

2.3.
Driver

Driver

Driver

24.

2.5,
I

26
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a

?.S. I \V'alicc<iulliih Shnl\ 
Shah

Miilvishir/Main . 
YoiisaC i Itissain •

- aa. Ihsanullali 
.33. OtUiti Sliah 

3‘1. Qisinal Wall 
'3x AianiZch 

36. Shalqafunah 
37,. Qi^^nnuulkih

■...3K, Wall Khan
3h. Muhamniad /ahir Sl^ah

I

'HI. Nia/ Aklilar 
Va 1. ' Mona Jan >

42. Kaki.uHah 
43" Sabir Shall 
4-1, Miiha.nin'iad 1 lus.'iain 
■15, /.uhair Shall
46, N'liihanimnd Sharif
47, !)osi Alt
48, Nishal Khan
49, Wnclan Shah

J' .50. Inanuillah^ _
5 1. Mnqsood .Ian
52. Xccshan
53. /Vr^had Ktian __
54. ikhiaq K.han_ __

■ 55. Salciar A!i Slifih ___
56. Kiiayauillah _____
■57. Tlida.yalLiliah
58. KhalidiChnn
59. Shabir Khan
60. Saccd (nil 
,6!. Zahiduliaii

.....62.' Farhad CiLil

1 l;imcc(j Khan

64. Rashid Khan
65. Dost N4uhamjiiad
66. Saji^uHah_________
67. Iftikhar ii^ Din
68. Allnfur 

Muluimmnd Amir 

Yiisnr ArnTal 

Zimirud Klian 

Kimyn Giil
■ “7viviainh ^

5Driver
Drive!'
Driver

Driver
Driver
Driver
Driver
Driver
Driver
Driver
Tracer
Tracer

Driver
Driver

71.)

31, 3 •
• .3

3
; s

5
5
.3

5

4

N/Qasid 
Naib Qasid 
Nail) Qasid 
Naib Qasid 
Nriib Qasid 
Naib f,)a.‘dd 
NaibiQasid 
Naib Qasid 
Naib Qasid 
Naib'Qa.sid 
NaibQnsi'd • 

Naib Q)asi{l 
Naib Qiisi.d

•)!

2

2
2
2
2
2
2 ■Naib Qasid
2Naib Qasid 

NnibT^asid 

Naib 6)fsicl 

Naib Qasid 
Naib Qa.sid 

Naib Qasid 
Naib Qasid 

Naib Qasid

y ■

2
.2
y

2
2
■2

63.
2Naib Qnsid 

Naib Qa.sicl 
Naib Qa.sid

OTlSfED
to betrue-Copy

2Naib.Qasid 
Chowkldnr 
Cliowkidar 2

69. 2Chowkidar70. 2Chowkidar
Ghowkidar

fhmvkidnr

•7r. . 2
72, 2
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7-i. ^<i»lnuiiui,
75. Jlonuliui,
76. Inuyuiullaj,
”■

Almn/cb ‘
HI Ndtod ’iiaJ^h^- ‘ -'

^luJ^modAohad*"'
tUinUh 
Knmn

90. ‘M^TdAn*«^------
01. Shuzrall

liuhid Muc^
93, ^Nuccm^'uSf 

IVdccp Singir 
95,, Mukcih

Muhammad Nawcd 
97. OaiaiRom 
98*. Muhammad Nisor 

. ??* Said Anwar
lOO; Tlfajccb'^lcb

_~_J?h AMJ______
10^ WokccI Khan 
103. Muhammad Amjad Ayaz

^ ]P4; ^$amiu,liah __
__ ^1,05! fiiaHIbryr-kchman

106. MUhammad'Shbaib

'j

ClmwiUljf'
ClwwkU)ar_^
Chowlddaf
ACQeaAcr

3
3
27H.
3
1
3

"3tHaW
Moll 2

fl3. 3Mini
__H 3Cook

Cook _ _ . - -
khadlmMom^c

JtcBjantio^clOfir _
Sweeper
Swoepef _
.Sweeper. ____
Swee^ ■ __  ^

2
7

87. 2
28B.
2HO.
2
2

—. .'7:

iSwc^__
S\vecp^efJ
Sweepa
Sweeper ^ 

' Sweeps

*92. 2
2

H 2
2

( • 296. “Sweeper 2
Sweeper
Sweeper

■NlibQoIId

2

t^filbQaild
Noth Quid
Nolb Quid
Nilb Quid
Nfllb.Qoild 
Nolb Qojij 
Ntib Qosld 
Nolb Qodd 
NpibQuId *'

I

I107. Howur Khan 
lOH. .Mlsbdiiulldli/
roo. -'Muhommod Tooveer 
I lU. Wtigoskhurshfd 
j M; ;Muliainmad'KaJiIf Shoi)

'J I2; Jdved khan*

ijNalhQaild.
NilbQ&ild I

I
mould
Den

\
Ti'j; ^Nnuf Nabli

' ~li^; vAinJfldikhM ■

I i5;[ddtta5ikSn "

I
•Mall \

tMoll; • ^

Ghpwkidor--
GhoNVkiduf

.-4. ■' . •

In- order lo ensure proper 'nnd expcd'iaous.ti'djifsiJncniyQbsorpilon of ibc ubovo 

•(nonlJoned.suiplus slolT, Dopuly SccrcUiry (FjloblUhmcni). lislublisbmcni DcpuninuMV bus

,, 't j ....

116. f.lnamsulJtag 

L I ' ~
1mm' ♦
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to be ti|pe Copy
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'.i^vhny^l .s luenl person ,o properly n.onilor ihc whole proec.ss ah ucliuslrnenl/ 
I'hu.'f.nu'M! o\ ilu‘ surplus pool slalT,

^ on.soqiK'iil upon uIkioc mH i1k' iihovu surplus sliilT alonpvvii.li ilrci.r 
u'uord ol scrvioc nro diivoicd lo
I V'liuriinoiii lor hirilici' ncuossary iiciion.

nriipniil
rcpori (o die Dcj'iiily Sccrclnry (IdslMhlishiiiciU) IdUahiishincni

CIMIsKSI^lCRK'IARV 
COV'I'. ()!■' KWWmi P/VKirniNKlIVVA

iNo. ^S; Dale 1‘A'en 
t-'opy 1(0-'

1; Addilionnl ('hiorSccrclary. IV'iiD l:X']inrlnicnl.
Addilioiuil (.’hid'Sofiviury. Merged Areas Sccrclarinl.

A Senior Mcnilier lioard ol'Kevciuic,
•I. Pi'incipul Seeretai'v lo Governor, Khyber i’akhlunkinva.

Ih'ineipal Seerclai'v lo (..'hid'Miivislcr, Khyber Pakhlunkhwa 
/Ml Adiidnislralivo Secrelnries. Khyber Ikds'lUui'ikhvv 

7. The Acccninlanl General, Khyber Pakhlunkhwa.
N, Secrelary (Alt^C) Merged Areas Secrclarial.

Addiiional Seerelary (Al&C.') Merged Areas Secretarial with Lh.c rcpLicsi to hand 
over ihe relovani record of ihe above s.talT lo Ihc rdslablislrnienl Dcparlnienl Id.r 
(hrdier necessary aciion and Inking up Ihe case with the I'inancc Deparlmeni vviili 
regard lo 111111110101 implicnlions ol'ihc slalT w.c.f. 01.07.2019.

10. AM Divisional ('oinmissioners in Khyber Pakhlunkhwa.
1 t. AM Depiily Coniniissioncrs in Khyber Pakhtiinkhwa.
12. Diredcu-General Inrormalion, Khyber Pakhlunkhwa.

PS lo Ghid'Secrelary, Khyber Pakhlunkhwa.
Id. Deputy Seerelary (IGUibMshnienl), r-sUiblishmcnt Dcparlnienl for 

aciicm.
LA Scclion orHcer (L-1), Rstablishmcnt Dcparlmeot.
16, Scclion GriiccrflAin) leslnblishmcni DcparlmcnTlbr necessary aciion.
I 7. Scclion OCIlccr fIv-.lV) Rslablishmciit iDcparlmcni.
18. PS lo Secrelary Lsiablishmcnl Deparlmeni.
19. PS, l(LSpceiahSccrciai7 (Reguja,lion,),.nslabi:i.sjTpi,Gnl1])epaii^^^^^^
20. PS Lo Special Scci-claryfilsUnblishinem), ITslablislin

s

a.

necessary

cm.

febetiue CoDV
d?/APAl.))

SECTION cyFEieEA (O&iyi)
(XiAlJf



Connect witl>
t

t O932-4102S1
(fi?OMM3lak3n<)\0' 

1n£OMM3l3kand 'Oy

■■

Office of the, .
District Educatiort OgLcer (M) 

Malakand at'BatKhela 4ml
t

>c I

I

IOFFICE OSOER.

.................
•.

I

- ;’ kttendent (8PS-03) at Govt
'late of his taking'over charec in the interest of public service.

Note: I

1- NOTA/DA Is allowed.
2- Cltarge report should be submitted to alt concerned.

(Siraj Muhammad) 
District Education Officer (M) 

Malakand at Baikhela-

c
JII2020.Dated BatkhelatheEndstt;NO.,^iai^45yciass-lv/Ad)ustment:

Copv of the above is forwarded for information and necessary action to;- 
1 Director (E&SE) Department Khyber Pakhtunkhwa. Peshawar.
2- Deputy Comrhissioner Malakand w/r to his 01 der No. cited above.
3- District; Accounts Officer Malakand.
4- DM0IMI Distrirt Malakand.
5- Head Master GHS Sher Khana.
6- Official Concerned.

*

>
tt

District Education Officer (M) 
Malakand at patkhela 1-

t

t

ATTESTED
to be true Copy

♦
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I.-'. ^^" /'J">v® Vv‘”f,’;; ..iDEOMMaiaki;^District Education Officer (M)
■df ti ^.-Malakarid at Batkh'eta

^'TltPlrT^W

pI
<
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OFFICE ORDER/

The following ciass-lv servants are herebv transferred to the schools noted against 
each on their own pay and sble from the date of their taking over charge in the public service;

.s-

1

RemarksTOName,Designation & Place of dutySH Against vacant postGHS Kherki DheralMrJaved Khan l/Att GHS Sher Khana
Mr.Muhammad Salman Sweeper gSv GHSS khar--'-^-"- " Against vacaM post.

1
2 1 1,V.

Sher khana ' ’»
m m, m~

Note;-
1-Charge report should be submitted to all concerned/

M

I

*'A 11 ^ » i-Ni ■ t:*'s•' ^ ' -'*'-^-' ^Ji(Jehan Muhammad)--
, District Education Officer (M);

Malakand at Batkhela

!I

|3I
/lX/2020.

. KTfAN's/D Milr^AeL..
• Dated./Transfer of class-lv;Endstt;NO.

’* it? Ctfi ^ ^
Copy of the above Is forwarded to the:-

.l.j^^pircctorEaSEDKhyberPakhtuhkhwaP^^ ’
* 2-* Deputy Conunlsslonef Malakiand.'

16/11/2020 with the^dlrectlon Wth^ompeJenVaMthorlty for adjust™
cited abdve.T

rS

1 S-rjPrlnclpalGHSS Khar
6- Head Master GHS Kherki pheral.
7- Head Master GHS Sher Khana
8- Officials Concerned. '

s
a''

-k, .

r

itlon Officer (M)
. r.

District taws
Malakand at Batkhela 0(

■<* Vt-v

t,
• -a K.VS'3.

r.*

GaH-SKlierklOheri 
District MataktiriTt^

t

av

'i1

's.
H,

A
V

l/tfi



!7
U%

j • K.-

BEFORE THE HON’BLE SERVICES TRIBUNAL. KPK. PESHAWAR^?J

Service Appeal No, 72020

0{^,
Zeb S/o Aurangzeb,

Naib Qasid,
Khyber Pakhtunkhwa Ombudsperson Secretariat, 
Room No.212, Benevolent Fund Building, 
Peshawar Cantt.......................................................

♦•.V

Oufc<J0

Appellant

VERSUS
1. The Govt of KPK 

Through Chief Secretary, 
Civil Secretariat, Peshawar.

2. The Govt of KPK
Through Secretary Establishrrient> 
Establishment & Administration Department, 
Civil Secretariat, Peshawar.-

3. The Govt of KPK'
Through Secretary Finance,
Finance Department, Civil Secretariat, Peshawar

Government of KPK4.
Through Additional Chief Secretary Merged Areas, 
Office at Warsak Road, Peshawar. Respondents

Service appeal u/$ 4 of the Services Tribunal Act, 
1974 against the Impugned Notification 

1) Q||'>eV No.SO(0&M/E&AD/3-18/2019 dated 25.06.2019 

vide which the 117 employees Including the 

appellant appointed by erstwhile FATA Secretariat
as “Surplus” and placed them In the Surplus Pool 
of Establishment & Administration Department for 

their further adjustment/ placement w.e.f.



01.07.2019, Office Order No.00209/EA dated 

23.08.2019 and Office Order No.SOG(SWD)1- 

60/Staff/2019/1946-55 doted 27.08.2019 vide 

which the appeliant has been adjusted in 

Ombudsperson Secretariat from the Surpius Poof.

Prayer in Appeai:
On acceptance of this appeal, the impugned Notification 

dated 25.06.2019, office orders dated 23.08.2019 and 

27.08.2019 may please be set aside and consequently the 

respondents, be directed to adjust the appellant in Civil 
Secretariat of Establishment & Administration Department or 

Finance Department.

Respecffullv Sheweth:

The appellant humbly submits as under:

That the appellant was the employee of erstwhile FATA 

Secretariat and he was serving as Naib Qasid in 

Administration Department of erstwhile FATA Secretariat.
V

That after merger of FATA into Province of Khyber 

Pakhtunkhwa, the respondent No.1 vide Notification 

SO(O&M/E&AD/3-18/2019 dated 25.06.20l9 declared 117 

employees including appellant as "Surplus" and placed them 

in the Surplus Pool of E&AD for their further adjustment/ 

placement w.e.f. 01.07.2019. (Copy of Notification dated 

25.06.2019 is Annexure “A").

1.■

2.

3. That the respondent No.1 vide Notification No.SO(E- 

l)/E&AD/9-l 26/2019 dated 24;01.2019 directed the Finance 

Department Office working under the erstwhile FATA 

Secretariat, henceforth report to Secretary Finance 

Department KPK. (Copy of Notification dated 24.01.2019 is 

Annexure “B").



4. That the appellant should have been adjusted in Finance 

Department KPK but was adjusted in Ombudsperson 

Secretariat from the Surplus Pool vide office order dated 

23.08.2019 and 27.08.2019. (Copies of office orders dafed 

23.08.2019 and 27.08.2019 are Annexure “C” & “D”).

1: That it is pertinent to mention here that, the employees of 

erstwhile FATA Secretariat including appellant impugned the 

notification dated 25.06.2019 ibid through writ petition 

NO.3704-P of 2019 in the Flonourable Peshawar Fligh Court, 
Peshawar and the Hon'ble Court dismissed the said petition 

vide order/ judgment dated 05.12.2019. (Copies of writ 

petition and order/ judgment dated 05.12.2019 are Annexure 

“E" & “F").

5.

i:

i.

6. That thereafter, the employees of erstwhile FATA Secretariat 
including the appellant filed CPLA No.881/2020 in the august 

Supreme Court of Pakistan against the order/ judgment 

dated 05.12.2019 passed by the Hon'ble Peshawar High 

Court, Peshawar and the Honourable Apex Court while 

deciding the CPLA vide order/ judgment dated 04.08.2020 

held that the correct forum to adjudicate upon is the Service 

Tribunal and the petitioner should have approach the 

competent forum. (Copy of order/ judgment dated 

04.08.2020 is Annexure “G”).

7. That the appellant being aggrieved from the notifications 

and orders, files the instant appeal, inter alia, on the 

following amongst other grounds:

GROUNDS:
A. That the impugned Notification dated 25.06.2019, office 

orders dated 23.08.2019 and 27.08.2019, are illegal, against 

facts and law on the subject as well as Surplus Policy.



i!

t
1!
;!

■\y

&
h

■■i

:i
iîi That the impugned notifications and orders are the sheer 

violation of law on the subject and the Constitution as well.
B.:[

;j
C. That the impugned notifications and orders are illegal, 

unlawful, void and ineffective upon the rights of the 

appellant.

I'

I D. That the impugned notifications and orders are against the 

principles of natural justice and fundamental rights as 

guaranteed under the Constitution of Islamic Republic of 

Pakistan, 1973.

1

E. That in fact, the appellant's case is not of abolition of posts, 
or service or setup to begin with and the concerned, 

departments and attached department together with the 

posts continue to exist and have not been abolished.

i
!
1

That neither conscious application of mind has been 

undertaken nor speaking nor reasoned order has been 

passed and Surplus Pool Policy, 2001 has been senselessly 

applied to the appellant.

F.

That the impugned notifications and orders have been 

issued/ passed in flagrant violation of the law and the Surplus 

Pool Policy itself and deserves to be set aside.

G.

H. That the mechanism provided for adjustment and fixation of 
seniorify of the surplus employees in the Surplus Pool Policy, 
2001 will deprive the appellant of his seniorify and ofher 

benefits-'will render him junior to those who hove been 

appointed much later in time than the appellant.

That as there is no service structure and service rules and 

promotion for the employees of Ombudsperson Secretariat 

the adjustment of appellant in the said Secretariat will 
damage the service career and rights of the appellant by



means of discnmination and misapplication of Surplus Pool
Policy, 2001.

-I
That blatant discrimination has been committed in the 

adjustment of the appellant as compared to other similarly 

placed employees of erstwhile FATA Secretariat have been 

adjusted in different departments of KP Civil Secretariat.

J.

;• ■

r;

K. That the appellant seeks leave to agitate more grounds at 

the time of arguments in the instant appeal.r;

It is, therefore, most humbly prayed that on 

acceptance of the instant service appeal, the impugned 

Notification dated 25.06.2019, office orders dated 23.08.2019 

and 27.08.2019 may please be set aside and consequently 

the respondents be directed to adjust the appellant in Civil. 

Secretariat of Establishment & Administration Department or 

Finance Department.

;

. 1

i

Any other remedy which deems fit by this Honourable 

Tribunal may also be granted in favour of the appellant.
■ ;

/

Through

Syed Irahyg Zahid GilanIi!;;-

r

^ ?Ateeq-ur-Rehman

Syed Murtazoiahid Gilani
Advocates High CourtDate: 11 / 09/2020

T
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Service Appeal No, ,/2020-

;

Muhammad Haseeb Zeb Appellant!

VERSUS
Govt of KPK and others Respondents

AFFIDAVIT
I, Muhammad Haseeb Zeb s/o Aurangzeb, Naib Qasid, Khyber 

Pakhtunkhwa Ombudsperson Secretariat, Room No.2i2, Benevolent 
Fund Building, Peshawar Caritt, do hereby solemnly affirm and 

declare on oath that the contents of the accompanying Service 

Appeal are true and correct to the best of my knowledge and belief 
and nothing has been concealed from this Hon'ble Tribunal. i

!

MTTESXMB
x

!

'r\

:
i

;
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Service Appeal No/^^ ?
,/2020.‘--.

;r., i

[
‘

'■ Hgnif ■Ur .'Rehrnan; ■■Assistant (BPS-V6},. DIrectora'Ie of' 
Prosecution Khyber.Pakhiunkhwa.

1 •

...Appellant

VERSUS
1

]] '.Government of Khyber Pokhtunkhwa through its chief 
Secretary at-Civil Secretariat Peshawar. ■ ' '

2) 'Government • of Khyber Pokhtunkhwa through.' ■ 
'Secretary,.Fin'ance Department at civij Secretariat; 
Peshawar. ,M 'i.

:
■\

i
....Respondents

APPEAL-- U/S 4 OF 'THE KHYBER 

PAKHTUNKHWA SERVICE TRIBUNAL-

act, i974,[ as per the order-dated '
■ 04-08-20'20 0F tHE AUGUST SUPREME ■ '

COURT, OF- PAKISTAN) AGAINST .THE 

UNJUSTIFIABLE AND I'mPUGNED 

. NOTIFICATION N0.S0(0-KM)/ES.AD/3- .
■ ■ 18/2019 DATED 25-06-2Dl9i WHEREBY

THE APPELLANT , HAS ■ BEEN. PLACED ', tO be trliB Copy 

SURPLUS as: PER. THE'.SURPLUS POOL '

POLICY AND LATER ON DURING THE ■

:

1I

1

r

' ■ 'Ayrmrm(';

PnU 1,1,

.i.»i 11.-.-.V......

1*

I
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^l!i£QB$TH:E MYBER PAKHTUMKHWA-qpfeVTrP tptp, .,

Service Appeal No. 1227/2020

PSSfclAWSftfc

' /■/

I

!•

;
Date Of institution , 21.09.2020' ■

. Date of Decision
i
{

1^.01.2022 i.

■■'Hanif Ur Rehman, tolkarit. (BPS-16), 'Directorate 
■ Pakhtunkhwa.

of Pro';c!cutlpn Khyber 
’(Appellant)'

vgRS'us ;

.Government- pf Khyb'er Pakhtunkhwa through its Chief 'Secretary at Cvil' 
Secretariat Peshawar arid others. ' '(Respondents) V , '

;

I

Syed Yahya Zahid Gillani, Taimur Haider Khan Si 
'A!i Gohar Durrani, . . /
Advocates • ( '

•!.

For Appellants• ••

. Muhammad Adeel Butt,
• Additional'Advocate General For.respondents ' . ;

■ AHMAD SULTANTAREEN 
ATIQ-UR-REHM-i^ WAZIR

CHAIRMAN
MEMBER (EXL-CUTIVE)

\- -
■JUDGMENT •

ATIO-UR-REH'MAN WAZIR MEMBER fg^:- . , This single-judgment 

shall dispose.of the instant service appeal, as well as the fallowing'-connectedj 

sei^'ice appea's, as common question of law, and facts are involved therein;- '

;
• 1. 1228/2020 titled ZCibair Shah

I2. 122'9/2020 titled.Faroo.q Khan 

li 1230/2020 titled'Muhammad Amjid Ayaz'
1

. 4. 1231/2020'titled Qaiser Khan

5. 1232/2020 titled Ashlq Hussain ■

6. 1233/2020 titled Shoukat Khan ■

I.
]■

!

i- ■
t*

ATtfegfED
Mn|sTE][4p-b© true Copy

j.
!I■7. 1244/2020 titled.'Haseeb'Zeb

U4l.1l

I

.1
r
i
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:

8. .1245/2020 titled Muhamrnsd Zahir Shah

9. 11125/2020 titled’Zahld Khan 

10.11.126/2020 titledTpuseef-Iqbaii

{

I-,

>;
L'
r

02, BHef facts of-:the case are that the appellant was initially-appointed as 

• Assistant (BPS-U) on contract basis in Bx-FATA Secretariat vide-order dated 01- • • 

12;2004. His services were regularized'by the order of-Peshawar-High Court vide ! 

jucgmsnt, dated 07-11-2013 With effect from 01-07-2008'In compliance with, 

cabinet-decision dated 29-08-2008. Regulari^tion of the appellant was delayed 

: by the respondents for quite'longer and in the meanwhile, .in;-the''Wake of merger ',, 

of ExtFATA with the Province, - the appeljant alongwith others' were dedared 

sufptus vide order, dated 25-06-2019.\Feeling aggrieved,, the appellant alongwith 

others filed writ petition No 2704-P/2019 in Peshawar Htf^h Cpu'rt, 'out in the 

mear^rhtl^ the/appellant alongwith others were-adjusted in various directorates 

hf^ince the-High Court vide judgment dated 05-12-2019 declared; the petitic'n as 

infructuous, which w.as -challenged by the -appei!ants in the supreme court of 

Pakistan and-,the supreme court remanded.their case -to this’Tribpnal vide order, 

dated. 04-08-2020 in CP .No. 881/2020. Prayers of the appeiiantf. are diat the . 

impugned order dated 25-06-2019 may. be sefaslde and die appellants may be , 

retained/adjusted--against the secretariat cadre- borne at- the, strength of 

Establishment 8t Administration ’Department ' of Civil Secr^itariat. Sirnilariy 

^eniority/promotion imay also be given to the appellants islrice’th'e inception of 

their employment''in the. government .department with hack benefits as per 

: judgment titled Tikka Khan. & others Vs Syed Muzafar Hussain Shah 8. others 

f20l8 SCMP, 332) as-well as in' the light of judgment, of larger bench of high zourt, 

in Writ Petition No: 696/2010 dated 07-11-2013. ■

Learned counsel for the appellants, has contended that the'appellants'has 

not been' treated in accordance with law, hence their 'rights secured under the 

Constitution has badly bel :n violated; that- the impugned order has not been
■ Attested

[

t

f;

I
:

j

if-

\
i

J
!■

I

I

:

\

}
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tobetriieCoo
I*

IN c
II w l->111It *>'1»

J
i



!•
..'■V '

3' ■1 •j

i )
• passed in accordance with law, therefore is not tenable and liable to be set apide; 

that the appellants were appointed In .Ex-FATA Secretariat on contract basis vide 

order dated 01-12.2004- and' in compliance .with Federal Government dedslon , 

dated 29-08-2008 arid in pursuance of judgment of Peshawar High Court, dated ' 

07-11-2013, their services were regularized with effect from 01-07^2008 

_ appellants were placed at the strength ■ of Administration Department of Ex-FATA 

Secretariat; that the appellant were, discriminated, to the effect tljat they 

placed in- surplus pool vide order dated 25-06-2019', whereas seiylces of similarly 

- placed.employp.es of alt the,departments were transferred,',b; their respectivi

!•

•1
J

and the I

i

I
1-

were '
1

tT-

ii

. departments in .Provincial Goverhment; that placing the appellants in surplus pocl- : ‘

was-not only illegal but contrary .to the surplus pool polic^-, as- the ^appellants I 

ptedjxk^e placed in surplus poo! as per section-5 (a) ofthe'Surplus 

2001 as amended’In 2006 as we!! as-the unwiliingnpss of the appellants 

is also clear from the respondents, letter-dated 22-03*2019; that by^doing 

rriature service of aimostfifteen years may spoil and go in waste; -iihat'the'lllegal 

and untoward act of,the.respondents is also.'evident from the notiricatlo'n dated 

0l3-01r2019,'.where the erstwhile FATA Secretariat departments apci directorates'

(

never o Pool
\\
\

i
so, the

4

, have been shifted and. placed under the administrative control 'of Khyber 

Pakhtunkhwa Government pepartments, whereas the appellants were declared 

surplus; that biHiOn of rupees have been, granted by'the Federal Government for 

merged/erstwt.ii!e FATA-Secretariat departments but unfortunately despite having 

same cadre.of posts at civil secretariat, the respondents, liaVe carried out the 

unjustifiable, illegal and'unlawful-impugned order dated' 25-Ob-20i9, which is not 

. only the .violation of the Ap.ex Court judgment, but the same''will' also violate the 

fundamental rights of the appellants being enshrined,'in the'-'Constitution of-

;

;

•:

!

Pakistan, will .seriously affect the' prom.otion/seniorlty of’.the'appellants; ■ that
. • • ' ’

discriminator^/ ppproach -of the respondents is evident from the notification d'ated ■' 

22-03-2019, whereby other'employees of Ex-FATA were not placed-in surplus

pool but Ex-PATA Planning,Cell'ofplaced and-merged into Provincial

ilESTEP ’

V ,. 1'‘V1>
to
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t
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PStD Department; that declaring the .appellants surplus anii subsequently their■ 

adjustment In various departments/directorates'.are Illegal, which Ijiowever
)
I

. ■• were
.required to'be placed at the; strength , of. Establishment & Administration 

. department; that .as 'p^r judgment of the High 'Court,

i

seniority/prprnotions of the 

appellants are required'to be -dealt with in accordance with, the judgment titled
i

Tikka ‘Khan Vs-Syed Muzafar <2018, SOAR 332), but the respondents dellb'eratety 

and with'.malafide declared- them surplus, which.'is detrirhentaKto the interests of

I

i
i

1■ the''appellants in'.terms of monitory loss as'well- as senlorlty/prorhotion, hence 

interference of this tribunal would be warranted in case of the appellants - -j I; I'
i

;!
i

• Learned Additional Advocate Genera! for the respondents has' contended - 

that the appellants has been .treated at par with the law in vogue i.e. under
I

■ sectionAHtA) of the Civil Servant Act, 1973-and the surplul pbol poilcy of the ^
V' ‘ ' ■ '

J hK-^fOvindal -government-framed'thereunder; that'proviso -under P.ararS of the’ ■ 

surplus pool policy states that in case'the officer/cffidals declines to be' 

adjusted/absorbed in the above manner In; accordance vyith the priorlb/ fixed as 

seniority in the integrated Jist, -he shall loose the facliity/right of

■ i04.'

1

■N
\ -

;

i

per his

. .adjustment/abs'orption and- would be required to opt fo'r pre-mature retirement 

from government service, provided-'that if he 'does not fulfill-the requisite 

qualifying seo/ice for pre-rnature retirement, he'may be compulsory retired from 

service by the competent authorib/, however in the Instant case,, no affidavit :S

)
;•

;

forthcom'ing to the effect that the appellant refused to be .-:absnrbed/adjusted 

under the surplus pool policy,, of the government;-that ..the--appellants were 

ministerial staff’ of ex-FATA Secretariat,' therefore ' they,"'were ''treated under 

sectipn-llta.) of the Civil Servant Act, 1973; tha.t so far as the issue of inclusion of i

posts in BPS"i7 and above of ersb^/hile agency planning celts, .P6<D Department 

secretariat is .concerned, they wqre planning padre employee?,merged -areas

hence they w.ere adjusted'ih.the' relevant cadre of the 'proviricial government;, that

i

after merger of erstwhile^ATA-with the Province, the Piriance Dspartri'ient vicils

attestex>'-s

ATTESTEt: : 
to lie true Copy

I
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order dated 21-11-2019 .and'■11-06-2020;:created posts In the administrative V ' 

departments In pursuance of request of establishment departpient,- which were’:
' * ,t . •' * • ‘ ‘ ‘ i

hot rheant for blue eyed persons as Is alleged In the appeal;'that, the'appellants 

has been.treated .in accordance with law,' hence their appeals:being-devoid o 

merit'may be dismissed. .

*v

t

1
l.

:
t

;
;

i

We have heard .learned counsel-for the parties and- have’ perused the• 05.
Irecord. • i

■:

\

Before embarking upon the Issue in hand, it would be appropriate to ,|

e>:piain the background of the case. Record reveals . that in 2003, the federal
• *

government Created 1-57 regular 'posts for the erstwhile FATA Secretariat, against ■ 

■which 117 empioj/ees including the appellants-were appointed-on contract basis in 

2004^ftef^iriiling all .the coda! formalities. Contract of such “employees was 

renewed from .time, to-time by .-Issuing office, orders and to-this efj'ed:; the final 

extension'was eccorded for a further period of one year wjth,,effect from 03-12- 

2009. .In the.meanwhile, the federal government decided and: issued .instructions 

dated -29-08-2008 that all.those employees working on contract against the posts .: 

from BPS-1 to'15'.'shall-be regularized .and decision of-cabinet; would.-be applicable 

to contract employees working- in e;<-FATA Secretariat through -SAFRON Division 

for regularization of co,ntrad: appointments in respect'of contract employees 

working, in . f.ATA' In pursuance of, the directives, the. appellants subfnitted 

applications for regularization of. their- appointments as .per cabinet decision,- but 

such employees.were not regularized under the pleas 'that vide no.tification dated 

21-10-2008 .and in terms of the.centrally administered-tribal a.r'eas (employees 

order 19,72 President Oder No. 13 of 1972), 'the employees working in
. • • * i

06.
. I.

!
i

;

'\y'^ !•1-

i
!

i

I !
1
i

!

■;

;

status i

'FATA, . sha!!, -ftom the appointed day, be-the ,.employees - of r.the provincial
' * I *• * ' V* • ' ' .

' deputation to the -.Fed^al -.Governmenl^- withqut ^ deputation ■ 

to be regularized uri.der'the-'ppllcy decision .

!

• government on 

ailowance, hence they are hot bn
' )

dated 29-08-2008.

fVTTESTED
to Dp tnjie Con' ,
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V

In 2009, the provincial government promulgated, regularization of service 

Act, 2009 3'nd^ in pursuance,'the appellants approached-the. additional chief ' 

, secretary ex-f=ATA' for regularization .of their services accordingly, but no action 

was taken on their requests, hence the appellants .filed writ petition No 965/2010 ■ 

for regularization of their sewices, which was-allowed vide judgment .dated 30-11- 

• 2011 and.servlces of the.appellants were regularized under the regularization Act, 

2009,' against which the respondents‘filed xivli appeal Nc .'29::P/2013 and the 

Supreme,Court remanded the case to the High Court Peshawar-wl.th direction to * 

re-examine the’ case and the Writ Petition No 96972010 shall be deemed to be ■ 

pending. A three member bench of the Peshawar High Court decided the Issue ■

• ■ 07.

1]

1
e

i
{!

j

Vide judgment-dated 07-11-2013 in WP'lMo 969/2010' and services' of the; 

appellaots^erer.egularized and the respondents were given three months time to.

service'structure-so.as to regulate'.their permanent employment in ex- 

■ fata Secretariat vis-a-vis their emoluments, promotidns> retirement benefits and 

inter-se-5eniont\' with further directions to create a task force io achieve the 

objectives highlighted above. -The respondents however, ;del3Yed their

•;
i\

;

.r
regularization, hence they filed COC' No. 178-P/2014 and in' cdmi^liance, the 

submitted', order dated 13-06-20-14, , wherebf'Wivices of the

01-07-

:■

1

1respondents

■ appellants .were regularized vide order dated 13-06-2014 .with efTect from

task force committee had:been constituted by Ex^-FATA

.. :

2008 as .welt as -a

Secretariat'vide order dated 14^10-2pw' for- preparatioo of service structure of .

such emplOYees apd sought time for preparation of service rules. The. appellants 

again filed CM No.- 182-P/2016 with IR in COC Ino',178-P/2014 in WP No 

969/2010, where the learned Additional Advocate.General alOngwith departmerjtal 
representative produced letter dated '28:lb-2Q16, whereby-service, rules for the;

Ex-PATA ■■•'Secretariat. had been- shown; to; be 

sent to’ secretan/'SAFRAN’for approval,- hence
secretariat cadre' employees of 

formulated and "had been 

judgment dated'. 08-09-2016, 

matter within, one' .month, but

i

::
"Secretary SAFRAN.wa? directed- to finalizejthe:

tondents instead ov doing the neejjful, , ■ .
;,

i

1/

.-ivtobeArueA.t1 • ( ,

t
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deciared all the 117 employees including the appellants’as surplus vide'order^ ‘ ’ 

dated 25-06-2019;, against-which the appellants filed'Writ Petition )
No.- 3704- .-.

p/2019 for declaring the.impugned order as set aside- and retaining the appellants, | 

in the .Civil Secretariat of.e^blishment and administration department having the

. similar ca.dre of po^-of the rest of the-clvii secretariat employees., , ■f

•]
I II•;

During the''course of hearing, .the ’ respondents produced copies of '■oa.
!■

■•i ■notincations-dated 1-9-07-2019 and 2.2-07-2019 that suctj employees had .been 

adiusted/absorbed in various departments. The High Cour4:, vide,: judgment dated ■ 

05-12-2019 observed that after their a.bsorption , now they are regular employees 

of the provincial government-and would be treated-as such, for,'ail intent and 

purpos^i.'mdijding their-'seniority and -so far as their other grievance regarding 

retention, in civil secretariat is concerned,' being civil- servants, it would
TV ^ ‘ ' .

• involve .deeper-appreciation'of the vires,of-the policy,, which, haye not been 

impugned in the writ'petition and in-case the appellants-.still feel' aggrieved, 

regarding-any matter that could not be legally within (tie framework of the' said 

policy, they .wouid^.be legally bound by-the terms an'Q conditions of-service and--in 

view of bar contained'in Article 212 of the Constitution,- this., court could not

embark upon to entertain the same'. Needless to mention and we expect that ■
, . * • ' ' 

keeping in view the raho as contained In the judgment titled Tikka'Khan and

others Vs Syed Muzafar Hussain'Shah and others (2018 5GMR 332),.the seniority

\Vou!d be determined accordingly, hence-the petition was declared 'as infruduou^ ,

and was'dismissed' as such.. Against the judgment of High Court, 'the appellants

filed CPLA No 881/2020 in the Supreme Court of Pakistan, which,was disposed df

i:

i
f
)I

V—'thehw ;
;

*

;

(

!

I

vide judgment dated 04-08-2020 on the terms that, the petitioners should' 

approach -the service tribunal, as the issue being terms--and'condition of their 

- service,, does-fall within the jurisdiction of.service tribunal, hen'ce the appellant 

filed the i.ns4nt service appeal.

i

f

:

i

>
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09. ,. Main concern ofthe appellants In,the Instant'service appeal Is that In^i; - !

. ■ first place, declaring the'm.surplus Is Illegal, as, they were serving against regular! . ;

1
posts In administration department K-fATA, hdnce their .serv.lces wer«' required " 

to be transferred to Establishment & Administration Department of the provincial ' r
I.

government like other departmerits of Ex-FATA .were 

department Their second stance Is that hy declaring'therri 

iubsequent adjustment in directorates .affected them" in-monitory terms

merged.In their respective 

surplus and their 

as well as
their seniority/pro.motion also affected being placed at'the bcitom of the seniority

:

i

■|

tine.

10. In view of the foregoing explanation, in the first', p.lace, It ^ would be 

approp^na^B-to.count the dis'crlminatory behaviors of the respondents with the^ 

^l|y^;^apgellants, due to which the appellants spent almost’twelve years'in protracted 

litigation right frOm'2008 til! date. The appellants were''appointed pn contract 

basis after fulriliing all.the cpdal formalities by FATA Secretariat, administration 

' ' wing but thei'- services were not regularized; whereas similarly appointed

//

i

persons

by the same office with the sarhe terms and conditions vide appointments orders
(■

dated 08-10-2004, were regularized vide order dated ■04-04-2009. Similarly a 

batch tof another 23 persons appointed on contract were Teguiarized vide order ' 

dated 04-09-^009 and still a' bkch of another -28 'persons were regularized vide ' 

order dated 17-03-2009; hence the appellants were discriminated-in regularizatloT , l

i
1!
i

i ■

of their services without any valid reason. In order Coteguiafize theif’iervices, the

appellants repeatedly requested the respondents .to consider'them at'par with .

those, who ■ were' regularized and,-finally they submitted applications, fur.

implementation, of the decision dated 29-08-20.08' Of ,the fedeVaf government,"

where by all those' employees' working in FATA on contract wer^ ordered to be 
■ I ' ' ' ' ■' 'I

regularized, but their requests .were declined, under'the'plea that by virtue of '' 

presidential order as discussed above,-they 'are .erhployees of' provincal

. government and only on deputa^n to FATA but without deputation, allowdnce.
V..’-

5?fteSTEtJ
to be poo I
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hence they cannot- be regularized, the fact however remains vhaf.they were not:
• , * ** .'***'■ 

employee of provincial government 'and were appointed .by' administration"

department of Ex-FATA Secretariat, but due to malaflde of the respondents, they

. were repeatedly refused'regularization, which however was not Warranted. In the .

meanwhile, the provincial government promulgated Regularizstipn Act, 2009, by

virtue of which .all the contract employees were regula'rize'd, but the appellant

were again refused regularization, but with no plausible reason,.hence they vsfere

again dlscrirriinated‘and 'compelling-them to'file Writ Petition-in Peshawar'High .
' . . • ' I

Court, which was allowed vide judgment dated 30-11-2011 without any debate, 

as the respondents had already declared, them as provincial employees, and there 

was no-reason whatsoever tp refuse such regularization, but'.ttie respondent'

}

{

i

i

i

I {

-instead of their regularization,, filed CPLA In the Supreme Court of Pakistan

agains^etrSedsibh,.-which again was. an act of discrimination and malafide I

\ ■

—^"wiiere -the respondents had taken a plea .that the High' Court' had allowed'

iregularization under the regularization Act, 2009 but did, not ■ discuss their 

regularization under the policy of Federal, Government-laidi down in the office 

memorandum issued by . the cabinet secretary on 29"08-!200B directing the 

■ regularization of services of contractual employees workirig Hn FATA,.hence the ,' .

Supreme Court'remanded their case-.to High Court to examihe this aspect as well. ■

'A three' member 'bench of’High .Court, heard-the arguments, where th|

' respondents took a'U turn and'agreed to the point that the'appellants, had beeiji. , ^

■ 'discriminated and they will be regularized but,sought.time for creation of posts _

for these and other employees to regulate meir.

!
•;

;■

!

.and 'to dr,avj service structure 

permanent,employment The three member bench of the High Court had taken ;u

unessential technicalities to block the w'ay of the'appelianljs, '\
serious view of the
who too are entltlea to the same relief .and advised the- resppndents thaj tjie

;

4
petitioners are suffering and are in tro.utile besides mental agony, hence such 

regularization Was allowed'on.the basis,of Federal Government decision dated ,29- ,,

lervapts ' of ' the' F/^TA-''•08-2008 and the appelfantsCy/ere declared .as civil, s
y , wn

' , ■ S

joDetnl^ Cop
v-.'S
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Secre'tsriat and not of the prpvinclal i;
government;- In _a mahhef, the appellants 

were wrongly refused their right of regularization under the Federal qovernment

I, Policy, which was conceded by,ttie respondents before (three-member's bench,

years'for a single wrong refusal.'of the ■ ■ 

■ respondents, who''pUt the matter on the back burner and on the'ground of sheer'

but th§ appellants- suffered for

technicalities diwarted the process despite the repeated direction of'the federal

government as well as of the judgment'of the courts. Flnally> Services of the 

appeliante were very unwillingly regularized in 2014 with effect from 2003 and' 

that toq after contempt of court proceeding's'. Judgment of the 'three member ' 

bench., is very clear and by virtue of'such judgment,, the -respondents 

. required tp regularize 'them in the first place and to. owri them as their own' 

employee's-bome^ the strength of establishment and'administration department 

P^’^^scrptariat, but. step-motherly behavior of the respondents continued'

. unabated, as neither posts were created for. them nor service rules were framed .: 

for them as ware'committed by-the respondents before the,High Court and such 

commitments are part of. the judgment dated 07-;il-20l3'’of'Peshawar High 

Court. In'the wake of -25th' Constitutional amendments and-Upon m'erger of FATA 

Secretariat into Provincial Secretariat, all the departments' alongvyith staff were; 

merged Into provincial departments'. Placed on record is'notification dated-Q8-01- 

-. .-201?,'where PStD'pepar^ent of FATA Secretariat was handed'over to provlncla'

P81.D pepa’ftment and law &. order department merged'into- Home Departmerit

vide notification dated 16-01-20'19; Finance department'rherged Into provincial
^ ' ' - ''■■■:■ ' ! ''

Finance department vide notification dated 24-01.-2019, education department •.

vide order dated--24-01-2019 and’similarly all.o.ther department'like Zakat Sl Uqhdr 

Department, Popula.tion Welfare--Department, Industries,. Technical Education,

' I

i.

were

i:
i

,

i:
• !:

V

!:; ,

:
9

'Minerals, Road &. Infrastfucture/Agricultur^^ Forests, Irrigation, Sports,,, FDMA and
i*.

others were merg'ed into respective. Provincial Departments,, but .the appellants
« c

. V

being employees of the administration department of jex-FA|TA' vy'e'fe not merged 

into Provi.ncia! Establishment & Administration Depalrtme'nt, rkher they , were. .
j

- ;•

I WTESTEC i
.4.lTV>i.
i
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'-- 't declared'surplus, which was discriminatory.and .based on maiohde, as there was ' 

no reason for declaring 'the appellants as -surplus, as total, strength''pr FATA (. , 

Secretariat from BPS-1 to 21 were,569'83 of the civil .administration against which 

' .employees of'provincial government;' defunct FATA DC, employees appointed by 

FATA Secretariat, line directorates and autonomous, bodies etc were included, 

amongst which'the number of 117 employees Including the appellants were'' 

granted amount of Rs. 255G5.00 million for-smooth transition of the employees ■ ■ 

as well as departments td provincial departments and to this effect a' summeiy 

submitted by the'provincial government'to the Federal Government, which

/

■ . !

!■

1

i

!
I

\
\

was ;
was-accepted and vide nqtiricatlon dated 09-04-2019, provincial government was '

■asked to ensure payment of salaries-.and other-obligatory-expenses, including,

terminal benefits as well of the employees agalhst-tne regular sanctioned 56983,

posts □yhe^adml’nistrative departments/attached directoratas/fieid- formations of

'VN-^ii^twhile FATA, .which'shows that the appellants were also working against

sanctioned posts and--they-were'required to be smoo.tblv rnerged with the

■ establishment and/administration department of provincial‘government, but to ^ ■

' ‘ their utter dismay, they were'deda.red as surp.lus lh5pite"of the .fact that they
. ■■■• ■■■■ ''■■■. ■! 

posted against sanctioned •■posts and d.eclahng them surplus, was no more

rnalande of the respondents.. Another discriminator/ 'behavior of -the

t
i
:

1
I

f!;
I

1
1

were (

than'

' respondents can be seen, when a total of 235 posts'were created vide o^rder-, 

dated 11-06-2020■'in- administrative departments i,e. -Hhance,' home, Local

.Government; Health, "Environment,-'information, Agriculture, Irrigation, Mi.neral

and Education- Departments for' adjustment of the staff of the respective 

departments' of ex-FATA, but' here 'again the appellants, were discriminated and! no 

' post was created for them in Esta.bli5hment h Administration Department and /' 

they were 'declared surplus' and' later on.were adjusted in'varlous directorates, 

which was-de'trimental to their rights in .terms oi'monetary benefits, as the , 

admissible to'them in their new places of adjustrnerit were less than

0

1

allowances'

the one admissible in civil'secretarlgt. Moreover, their seniority was^o;affected ; '
(

to be tiue Copy 7,/
i

(
•Sv; ;



N

i;
12

f

as they were placed at the bottpni of. sehlpri.ty and their promotions, as the k i
appellant.appointed-as Assistant Is, still working as Assistant In 2022, are the

I

factor's, whjch. cahnot be ignored and -which shows that Injustice'has been -done to 

the appellants. Needless to ‘mention that the respondents, failed to appreciate that 

the 'Surplus Roo,rpolicy-20Q1 did not apply to the appellants since the sahie was.. - 

specifically made and meant for dealing with- the transition of district system and, ■, . 

resultant re-structuring of .gove'rnmentat offices under the devolution of powers. 

from provincial to local-governments as such.,.-the appellanls'Service in erstwhile 

FATA Secretariat (-now merged area secretariat)- had no nexus whatsoever with

■neither any department was abolished nor any'po.st, hence the ■ 

surplus-Dperpolicy-applied on them was totally illegal' Moreover the .concerned , ,

)
!•
!
i

!

r

1
V

!'the same,'as 1
f

]
■ ■

•rtr \
1cases in wrong forums and to this effect, thfe supreme court of Pakistan In.their- ■ 

in civil petition-Np. 881/2020. had also noticed that the petitioners being.case

pursuing their remedy before the wrong"forum, had wasted much of their time, .

■ and the,servIce Trtbunal.shall Justly and sympatheticallV consider the question cf. ■ ■ :

accordance with law. To thiseffeet we fqel that the delay occurred due to | ; ■ 

wasta.ge bf time before- Wrong' forums, buf the .appellants continuously contested ^ '

break for getting Justice. \A/e,.fee!"'that-,the!r case was' 

respondertts due to sheer technicalities, and y./Jthout

!■

delay in

■ their case without any

■■ already spoiled, .by the 

■■ touching merit of the case. .The apex couft-is very dear on toe pbint of limltatior. . .

tech'nic’bllties includingthat, cases, should be considered on merit and-mere

shall-not deb'ar-the‘appellants from the rights accrued-,to them . in thh ■
limitation
instant case, the.appellants' has a strong case,on merl, hence we are inclined to .I

condone'the.delay .occurred due'to, the reason merttloned above.

. \Aie are of the considered opinion that the appellants'has not'been trea'ted ■' 

5 they were 'employees of administration department of 

ex-FATA and such stance was acceded "by the respondents In cheir cpninient

■\n accordance with law,, as

the

le Copyto be \,
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. submitted to the High Court'and the. High ■Gourt vide judgment dated 07 

. declared them civil sen/ants.and employees ..of admln.lstratlon department

■FATA-Secretariat and regularized-their 5

[•

-11-2013 ' i
)■

i.
of ex-

services against, sanctio'ped posts, despite 

they were declared ■ surplus. They were discriminated by not'transfe.-ring their
!

i. .■ services to the estabiishmenf and administration 'department of 'provincial 1.
i:

government dn;'the analogy of,other employees transferred to their respective 

departments in provincial government and in-case of

i
!.

non-availability of' post,' ' 

Finance department was required .to. create posts in' Establishment St ■

<•

Administration Department 'ori the analogy of.creation of-posts in other 

Administrative Departments as the Federal .Government had .granted arhount of 

for a total strength of 56983 posts including the posts of the 

\N--''^ppellarits’and'declaring them surplus was unlawful and-based on malafide and 

on ths score- alohfe the^impugoed order isMiable to be set aside.. The porrect- 

course would have been to. create the same‘number 6f .vacancies in ther 

respective department-i.e. Establishment &' Adminlstfati-ve Department and to I '■ 

post them' in their-'own department and issues of their seniority/prornotion was

;
:

:• i(1 ■
i.

f.

i:

required to be settled in accordance with the prevailing-law.and -rule.

'. 12. We have observed’ that grave -injustice has been meted out to the 

■ appellants lin the. sense th.at after contesting for longer for their: regularization and 

finally after getting •regularized, they were still deprived of the service: 

structure/ruie.s and creation of posts despite the repeated directions of the three' 

member bench of Peshawar High Court in its jydgment pated 07-11-2013 passed 

in VVrit Petition No. 9.69/2010. The same'directions has still'not, been impiernented 

and the mattei' was made worse when impugned order of placing them in surplus 

pool was passed, which directly-affected their’senlority and th'e future career of 

the appellants after putting in-18 .years of service and half of their service has. ■ 

. already.been wasted in litigation. •

1

■ ATTEffiTEB- i

i
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Learned counsel for the appellant-present.'Mr. Muhc finiadv A.deyl'

■■■' : ■' ■ ■ ' . ,■ \ ''’L-..

3l Advocate General for >espondf.nt5 present&g'eoientS--''''.'''/Butt/ Additional

heard' and recdrcl -perused.. ■

■ . Vide our detailed judgment of.today! passed''in'service appeai 

bearing. No. 1227/2020 titled Hanif-Dr-Rehman ' Versus Government of 

Khyber Pakhtunkhwa • through its .Chief Secretary

. :

I

at. Civil Secretariat 

Peshawar and others'', the Instant service appeal is -acceptedi The

impugned order,dated 25-06-2019 is'set aside with .direction 

respondents ,ta adjust the appellant, in-his respective department

to the ,■ ■' ■

; ‘-e-'

Establishnient & Administration Department Khyber Pakhtunkhwa against 

his respective posts- arid In case of non-availability of posts, the same be -

created for the' appellant on the same manner, as were created for other' 

■Administrative Departments vide Finance Deb'artment notification dated 

11-06-2020. Upon-, his adjustment in his respective department, the 

appellant is held entitled to all consequential- benefits; The issue- of his 

seniority/promotion shall.be dealt with in .accordance with the provisions 

contained in Civil Seiyant Act, 1973 and Khyber Pakhtunkhwa Government 

Servants (Appointment,' Promotion -8t Transfer) Rules, 1989, particularly 

5ection-17(3) of Khyber Pakhtunkhwa Government Servants-(Appointment'

. Promotion 8t Transfer) Rules, 1989. Ne.edless to mention and is expected . ■

that in view of the ratio as. contained in the judgment tided Tikka Khan 

arid others Vs Syed Muzafar Hussain Shah and .others (2D18 SCMR 332), 

the'-sdniority would be determined accordingly. Parties are Jeft to bear'
i ‘

their own costs. File be consigned to.record, room

i

I*

I

r

r

ANMOUNCED .
l4.Cl.2022

-D ■
\^J-
'(AtlQ-UR-REl-lMAN W)^R) 

■ \MEMBER (E) ■
. (AHMW^LTAN TAREEN)^^^^’ 

CHAIRMAN • ' /7 /
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againstvtheir ■ respecHve' po'sts’^-a'rid' In' rack -

■ , H , ...and in. case,qf. nonravaH'ablllty of ■ ■
r

ii

cpeated, -for other. AdminiEtratlve f

•• tDapartmenW ■ vide ' HnanceivDepdrtmdnt .1: \
; PQ^’^^cat'ioh - dated 11-06-:2020. ■ 

department, they,;are-held,entit!ed-to:alt com

I i
Upon - their adjustrri'ent" in-'their I

respective
consequential beneOts. The .Issue of thllr 

.« .i .n ,
Government

I

!
• i

'1

contained in .Civil-Servant Act iq7T' snA vu u ■ • •
rvdnt Act..ig73-„and. Khyb.er -Rakhtunkhwa

. [
i

f^B) Of Khyto Se™„K.(Ap^i„,™„, p„p.„ 4

., T,.npfef) Rpipi, 1989.. ».«,* ^

|•aOo.as■contamed In the judgment Wed Tlkkg Khan ahd.dtherd Vs Sy 

Hussain Shah and others (2018 SC[yiR..332),-

!•

t

’.ed.Nuzafar 
2),-the seniority would-be deterrnined
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The Cmie'f Secretary,
Khyber, Pakhtunkhwa, Peshawar.

Subject: :APPEAL FOR ADJUSTMENT IN CIVIl SECRETARIAT A.q PFR 
JUDGEMENT DATED 14.01.2022

servicl tribunal

iRespected Sir.

it is stated with great reverence that in pursuance of and

merger of erstwhile FATA with.province'of Khyber pakhtunkhwa I, the undersigned',
besides others was declare as “Surplus" by the Establishment and Administration
Deparlnnent (-Regulation Wing) Khyber pakhtunkhwa vide Notification 

{08<M)/E&AD/3-18/20T9 dated. 25,06.2019. I was adjusted in the office of District 

Education Officer (Male) Malakand at Batkhela.

Some of the officials fjled

No. SO

• 2. case in the court and the^ hon'ble 
tribuna;. ,Khyber paktitunkhwa passed a judgn^ent dated 14.01.202:

service
/

■ I sel aside the
above surplus Notification. Operative part of the judgment is reproduced as under 

{Page-.14 of the judgment).

"In view of the foregoing discussion, the instant appeals along with connected 

sendee appeal are hgeepted. The impugned order doted 25.06.2019 is set aside
with direction to the respondent to adjust the appeliants in their 'respective 

department i-e hstohlishment .& administration Depo rtm ent. Vhyher
pakhtunkhwa against their respective post and in case of nomavoilahility of 
posts, the same shall be created for the appellants on the same manner, as were

created for other administrative departments vide finance department 

Notification doted 11:06.2020...''
I3. In pursuance of the above judgment, I am entitled to be adjusted in 

civilsecretariat, Khyber Pakhtunkhwa Peshawar.

Above in view, it. is humbly requested, tg kincily issue my adjustment 
ordei in civil secretariat, Khyber pakhtunkhwa as per judgment of the service 

tribunal dated..l4.01.2022, please. • (]

:4

Ydurs faith KillyeSTlD
to batrue C©^'.

Javed kh.an
Lab attendant O.fH.S 

Kharki Dh.en Sai^hakot 

Mole Office 
Malakand at B.aV 'ie!a. 

Mobile No. 03.44-91910,0,8,

P.E.O

d
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government of khyber pakhtunkhwa
establishment & ADMINISTRATION

department
(ESTABLISHMENT WING)

No. SOE-III (E&AD)l-3/2019/Erstwhi!e FATA 
Dated Peshawar the July 19, 2019

.. -4-0

To
The Deputy Commissioner,
Malakand.
f>p...cTMPNT OF SURPLUS SIAFLQFlBSIWjltElMA

t;Fr.RETARIAT,

I am directed to refer to ofErstwhile FATA Secretariat

employees of different categone. Establishment Department Notification
are declared as surplus
No5O(O&M)/E&AD/3-18/2019 dated

are pla.ea.
at your disposal for further adjustment w.e.f 01-07-2019,-

Subject:-

to state that 117Dear Sir,

Designation with BS
Naib Qasid (BP5-01)___
Tlaib Qasiri (BP5T1)___

Name
Said Anwar 
laved Khan

S.No.
1.

mentioned Surplus Pool Stafftherefore, requested that the above 
District as per Surplus Pool Policy.It is,

may be adjusted in your Yours faithfully
/ /X

SECTION OFFICER (E-III) /

Fnriql-.of even No. 8t date
? The° sTcSto Govt, of Khyber, Pakhtunkhwa Finance Department.

/ The District Accounts Officer, Malakand.
3' The Section Officer (08cM), Establishment Department.^

■ The Section Officer (Admn/Budget & Dev.) DeparLment.

I' '»- “n-") ■
" “ “cSgss ss.r “”;g=rpX"co™iss.™r,

, 2

4.

8. Officials
9. Master file.

SECTION OFFICER (E-lS) /,

/

ATTeSTECr 
to be true Copy
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GdMEMMENt 'd:F. Klriy^f^'

^ 'DEPARTMENT
{(ESrABLW/i^M

M‘.. SdE® (jE^D0r3/2O^E[;Stv^il^ FATA, 
Datedfp^iSawaji itfie atily' 19; ;2019^

TP T^f iDeputy^GdiTimissipnerv
Waiakand'

^liSTMENTHP^URPLUS-SiyFF QF ERSTWHILEi FATA,
SEGRETARlMi?

SubjiECt;-' AD3

,Dean5ir; dirgcfetffe.refer to'the suBjectinoteGl atsbve land to/state that, .

NG^SOtO&M)/E&AD/3;^8/20a clateb 25iQ6^20:];9::^op,gnclOse(a,te!eer^®fejEo^ 

atlgir disRpsalffbr tether adjustment;v^e;? OlirO^tgO W.. .-;•
.i.<

" NaibQasidTBPSrOiy .. / 
■Naittgasi^BPs^cri):;' :_^___

S.Nb.. Name
Said^Ahwar1.

/• 2. I Jayed Khan,... .
/It is/therefore,:requestea;thaittepd® mentidhed Surplus, Podi: SMf 

may,de; adjusted: in ,your DiSixicf as per Surplus; RppI Policy. . Ypursifaithfully
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'The^ Section Officer ‘(OStM;), :Establistirn;ent;- Department.

4. theSedtibn.dfficer^^bmn/BuclgP&;Deyij):|^
S: Py-Stb Secretai^'iEstt.)/;€stablisHment Pepart^^^

'piST6 Special sfeetarYTEsmT^Establisbo^b^t Departm^
7 p A^tb“DeDutv Secretary XEstt.)teEstablishmentibep9rtilrient . >1s! Offie^mnceiied vyi^fedii^^d^reportte.QejDutyXiommissibner.Malaltand;
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POWEROFATTORNEY
BEFORE THE

No.^/l/a . of 2026

VERSUS

/^r
I/we ___ do hecebj' appoint & constituteThe Law Firm Of

SHAH DURRANT KHATTAK
(a registered law firm)as counsel in the above mentioned case, to do aU or an)' of the foUowing acts, deeds 
and things:-

1. To appear^ act and plead for me/us in the above mentioned case in this Court/Tribunal 
or any other court/tribunal in which the same may be tried or heard and any other 
proceedings arising out of or connected therewith.
To sign, verify and file Plaint/Written Statement or withdraw all proceedings, petitions, 

appeals, revision, review, affidavits and applications for compromise or withdrawal, 
or for submission to arbitration of the said case, or any other document, as may be 
deemed necessary or advisable by him for proper conduct, prosecution or defence of the 
said case at any stage.
To do and perform all other acts which may be deemed necessary or advisable during the 
course of the proceedings.

2.
suit

• 3.

AND HEREBY AaRP.F.-.
To ratify whatever the said Advocates may do in the proceedings in my interest. 
Not to hold the Advocates responsible if the said case be proceeded ex-parte or 
dismissed in default in consequence of dieir absence from the Court/Tribunal 
when it is called for hearing or is decided against me/us.
That the Advocates shall be entitled to withdraw from the prosecution of the 
said case if the whole OR any part of the agreed fee remains unpaid.

b)

In witness whereof I/We have signed this Power of Attomey/Wakalat N 
which have been read/explained to me/us and fully understood by me / us this 
____________ at -

ama hereunder the contents of 
day of

Signature of Executant(s) O ^

Accepted subject to term regarding payment of fee for/on behalf of The Law Firm of Shah |
Durrani [ Khattak. / /y

ALI GOHAR DURRANI 
Advocate High Court

aligohar@sdklaw.org
+92-332-929-7427

Zarak Arif Shah 
Advocate ffigh Court 
0333-8335886

Babar Khan Durrani
Advocate fiigh Court 
0301-8891818

Sarah A2izHannah Zahid Durrani 
Advocate High Court Advocate District & Sessions Court(s)

Shah I Durrani | Khattak
(A registered law firm)

WWW, sdklaw. org 
231-A, Street No. 13, New Shami Road, Peshawar.

infQ@sdklaw.org
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