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The implementation petition of Mr. Diva Ram|

submitted today by Mr. Ali Gohar Durrani Advocate. Itis| = -

fixed for implementation report before Single Bench at

Peshawar on Original file be

requisitioned. AAG has noted the next date. Parcha peshi|

is given to the counsel for the petitioﬁer.

| By the order of Chairman
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HONORABLE KHYBER PAKHTUNKHWA SERVICE

BEFORE THE

TRIBUNAL : Khvber Pakheakhwh

! Scrvice Tribunal

I. Doy i"do% 8,09 l
a2 1//2 /33
In Re: f

Execution Petition No. 7-2-¢- /2023

In Service Appeal No. 1227/2020

|
Decided on: 14. 01. 2022

Diya Ram S/o Bansi Lal R/o Arbab Flat, Bank Street, Post office
GPO, Kotla Mohsin Khan, New Gul Gusht Colony, Tehsil and
District Peshawar 4 R
(PETITIONER)

Versus

1. The Government of Khyber Pakhtunkhwa' through Chief

Secretary, Civil Secretariat, Peshawar.

2. The Government of KPthrough Secretary . Establishment,
Establishment & Administration Department Civil Secretariat,

Peshawar,

3. The Government of KPthrough Secretary Finance, Finance,

Finance department at Civil Secretariat Peshawar.

4. The Government of KPthrough Additional Chief Secretary
Merged Areas, Office at Warsak Road, Peshawar. -

(Réspondents)
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EXECUTION PETITION TO GIVE EFFECT & IMPLEMENT

THE JUDGMENT OF THIS HONOURABLE TRIBUNAL

DATED 14-01-2022, UPON THE EXECUTION PETITIONER.
' |

Respectfully Sheweth.

That the petitioner earnestly craves the permission of the Honorable

Service Tribunal to submit as under:

1. THAT the petitioner was appointed as a Sweeper (BPS-I) against the
vacant post vide notification dated 12-01-2004. |
Copy of appointment order is Annexure-A.

2. That along with the petitioner a total number Qf 117 employees
appointed by erstwhile FATA Secretariat were declared as surplus
and placed them in surplus pool of Establishment &
Administrative Department vide order dated 25-06-2019, and for
their further adjustment/placement w.e.f 01-07-2019 by virtue of
which the civil servants were adjusted in the Surplus pool of
Establishment Department and Administration Department.

Copy of Notification dated 25-06-2019 is Annexure-B

3. That an appeal was filed in this regard, before the Honourable
Service Tribunal and the same was heard on 14-01-2022. The said
appeal was accepted, and subsequently, the impligned notification
dated 25-06-2019 was Set—aside, and directioné were given to
respondent i.e the concerned authorities, to adjust the appellanfs to
their respective departments.

Copy of the Service Appeal No. 1227/2020is Annex-C

4. That along with the aforementioned directions,% the Honourable
Service Tribunal rendered that upon adjustment tf_o their respective
department, the appellants would be entitled éll consequential
benefits. Moreover, that the issue of seniority/ proimotion would be
dealt within accordance with the provisions_l contained in Civil
Servants (appointment, promotion and Transfér) Rlules 1989, and in

the view of the ratio as contained in the judgmenf titled Tikka Kahn
. | . :



i3

& other vs Syed Muzafar Hussain Shah & others (2018 SCMR 332), |

the seniority would be determined accordingly.

. That the Honourable Tribunal rendered its judgment dated 14-01-

2022, but after the lapse of about three months, the respondent did
not implement the judgment dated 14-01-2022 of this Honourable
Tribunal.

Copy of the judgment dated 14-01-2022 has been Annex-D

. That due to the inaction of the respondénts to.comply with the

directions of the Honourable Service Tribunal, post lapse of 3

months, an execution petition no. 250 ‘of 2022 vwas" filed in this

regard, and the same was decided affirmative.

. That the judgment dated 14-01-2022 rendered by the Honourable

Service Tribunal is also applicable on those civil servants who were

not a part of the said appeal, because judgments of the Honourable

Service should be treated as judgments in rem, and not in

personam. Reference can be given to the relevant portion of

judgment cited2023 SCMR 8 produéed herein below:

“The learned Additional A.G., KPK argued that, in the order of the KP
Service Tribunal passed in Appeals Nos. 1452/2019 and 248/2020,
reliance was placed on the order passed by the learned Peshawar High
Court in Writ Petition No. 3162-P/2019, which was simply dismissed
with the observations that the writ petition was not maintainable under
Article 212 of the Constitution, hence the reference was immaterial. In
this regard, we are of the firm view that if a learned Tribunal decides any
question of law by dint of its judgment, the said judgment is alu-)ays
treated as being in rem, and not in personam. If in two judgments
delivered in the service appeals the reference of the Peshawar High Court
judgment has been cited, it does not act to washoujt the effect of the
judgments rendered in the other service appeals which have the effect of a
judgment in rem. In the case of Hameed Akhtar Niazi v. The Secretary,
Establishment Division, Government of Pakistan and others (1996 SCMR
1185), this Court, while remanding the case to the Tribunal cleérly
observed that if the Tribunal or this Court decides a point of law relating
to the terms of service of a civil servant which covers not only the case of

the civil servant who litigated, but also of other civil servants, who may
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" have not taken any legal proceedings, in such a cuse, the dictates of justice
and rules of g;bbd éovemance demand that the benefit of the above
Jjudgment be extended to other civil servants, who may not be parties to
the above litigation, instead of compelling them to approach the Tribunal

or any other legal forum.”

8. That relying upon the judgment of the Honoufable Supreme Court,
the execution petitioner would also be subject to the judgment
dated 14-07-2021 rendered by the Honourable Service Tribunal,
since the above mentioned judgment of the'Supreme Court would

be applicable on all Courts sub-ordinate to it. Reference can be

given to Article 189 of the Constitution of Pakistan, 1973, for easy
reference, produced herein below: |
“Decisions of Supreme Court binding on other Courts

189. Any decision of the Supreme Court shall, to the extent that it decides

a question of law or is based upon or enunciates a principle of law, be

binding on all other courts in Pakistan.”

9. That the judgment of the Honourable Service tribunal cited 2023
SCMR 8, whereby, the essence of Article 212 of tﬁe Constitution of
Pakistan, 1973, was fulfilled, by observing that any question of law
decided by the Service Tribunal shall be treated as Judgment in
rem, and not in personam. In order, to give forcé to the judgment of
the Supreme Court, the execution petitioner fnay also be subjected
to the judgment rendered by the Honourable Service Tribunal.
Reference can be given to Article 190 of the Constitution of
Pakistan, 1973, for easy reference, produced herein below:

“Action in aid of Supreme Court _
190.All executive and judicial authorities throughout Pakistan shall act in
aid of the Supreme Court.” |

10. That the execution petitioner now approaches! this Honorable
Tribunal for directions to implement the judgment dated 14.01.2021

in the larger interest of justice and fair play. 1

Prayer:

It is therefore most humbly prayed that on the ac:ceptance of this
petition, may it please this honorable tribunal to so kindly direct the



p2|

~

implementation of judgment dated 14.01.2022 in Service Appeal No.
1227/2022 titled Hanif Ur Rehmah vs. Government of Khyber
Pakhtunkhwa through Chief Secretary on the Execution Petitioner, any
other relief that this Honorable Tribunal may deem appropriate in the

circumstances of the case may also be given.

. { A2
Execution Petitioner

Through

(ALI GOHAR DURRANI)
Advocate High Court :
0332-9297427
khaneliegohar@vahooi.com

SHAH | DURRANI | KHATTAK
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BEFORE THE
HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL

In Re:

Execution Petition No. /2023
In Service Appeal No. 1227/2020

Decided on: 14. 01. 2022

Diya Ram S/o Bansi Lal R/o Arbab Flat, Bank Street, Post office
GPO, Kotla Mohsin Khan, New Gul Gusht Colqny, Tehsil and
District Peshawar |

(PETITIONER)

Versus ‘
The Government of Khyber Pakhtunkhwa and cheré
~ (Respondents)

s
i

AFFIDAVIT Of, ' 1

I, Diya Ram S/o Bansi Lal R/o Arbab Flat, Bank Street, Post office
GPO, Kotla Mohsin Khan, New Gul Gusht Colony, Tehsil and
District Peshawar, do hereby solemnly declare and affirm on oath:-
I am personally conversant with the facts and circumstances of the case
as contained therein and the facts and circumstances mentioned in the

enclosed writ petition are true and correct to the best of my knowledge
and belief.

Deponent ;o )
CNIC# ) PpFO/-¥25 Z>/eS

Identified by:

ALI GOM e ""A . : ) |
Advocate High Court “ :".f“?e%
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BEFORE THE
HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL

In Re:
Execution Petition No. / 2023
In Service Appeal No. 1227/2020
Decided on: 14. 01. 2022
MEMO OF ADRESS

Diya Ram S/o Bansi Lal R/o Arbab Flat, Bank Street, Post office
GPO, Kotla Mohsin Khan, New Gul Gusht Colony, Tehsil and
District Peshawar (PETITIONER)

Versus

1. The Government of Khyber Pakhtunkhwa through Chief
Secretary, Civil Secretariat, Peshawar.

2. The Government of KPthrough Secretary Establishment,
Establishment & Administration Department Civil Secretariat,
Peshawar,

3. The Government of KPthrough Secretary Finance, Finance,
Finance department at Civil Secretariat Peshawar.

4. The Government of KPthrough Additional Chief Secretary
‘Merged Areas, Office at Warsak Road, Peshawar.

(Respondents)
Petitioner

Through

(AL1 GOHAR DURRANTI)

Advocate High Court
0332-9297427
khaneliegohar@vahoo.com
SHAH | DURRANI | KHATTAK
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- | GOVERNOR'S SECRETARIAT (FATA] A

S ‘ [ ADMN WING PESHAWAR

’ ot R . 1 £ LERAS R N : .
¢ Lo ! 1 o, H : N

P On thc rvcmmmndalum\ of Stlu.imn/l’lunlulmu Comniiee,  the
] competent au(honly has been pleased 1o appoint the following candidates as Sweeper in

"BPS-1. on contract basis plus admissible alluw.mux/lu,m.m~ HES |nc\mhul i the

: : ‘ followmg term & conditions :-
‘% SNo,. . NAME

’ﬁ‘&s’ . R S/0 gua |3 Lal {Gulgast lmlﬁllt
AU R Daia AN msn i PO ansi Lal (GulgashiEolofiyPAriabiil
L C . st ;Kolla MohsinKhan l’t,'»h.lwflmmiw

S/O  Anad Lal Chohan ( Ilouse No.57 Masjid

. Perdeegs Singll,. _
' Wabi Gali R.A. Bazar- I’C\lhl\‘/dl' Cantl.

Mukesh - © . S/0  Younis Khan (House No 13-2 {rrigation
s ©+ Colony Warsuk Ru.ld Peshdw.u
) 4 Ramish 'SIO Albret ( House H-7 Rh,g,mplz Oftice :
A B . o Colony Mall Road Puhawwr Cantt.
': 5 .  Muhamiad Arshad S/O Abdur Razzaq ( tHouse No. C-I 76 POF
' . Colony, District Abbottabad.

Muhammad Naveed S/0  Muhammad Magsood ( House No A T-] '
: { Street No.32 Khalid Quarters, \'\’dl\.ll\ Ref PPeshawar

t

_, . i,.TERM AND CONDITIONS OF EMPLOY Ml :NTON CONTRACT BASIS.
o T Bese l’ay(1870 ss-wo) ’
A U
Lo © 2. Pcnod of contract . wnl! be 2 years The contract will .Ilimll.dlll.d”y be -
stipulated period. However it can e L\lcu(!ul

terminated on expiry of'the
“only through a fresh order in writing by the competenit anthories: prior to

' the expnry of contract period. .
3. - Annual Increment \wll be admissivle after comaletion of ufic-pear of

i . . . service
. ] _ . ervice it

4, . Conveyange allowance as pc: lmvu ament rules.

.
i .. .5 Housc Rc.m aﬂowauu, (As per Government Rulu)
6. . Leave, TA/DA and medu..lf ailmvmu:c (irs pcr Govt: Rules)
7. Notrce period lor lermmatmn of cpnu'ac!:- Two manths notice or fwo

..

months salary in liey thereof,

8. ~ Benevolent led'~ Same facilities ;s admissible (o government
. o Scrvants. ' ’
: . Contubulo:y Prowdenl Fund:- 3% of minimum ol pay by the cmplnycu.s
o . and ‘i/b nt contnl)ulmn hs the Governimem .
B . . . | -
SR 10, The unp!oyccs.appmmcd on contract wifl not ummhuu HTE CN LR RTINS .ll
T - -shall not be entitled Lo Pension and Graznite: bepeti,

ST S

+




orderIn case of nan juining the duty by any uppninicc within the
stipulated period,  his appointment order will  stand  cancelled,
automatically. ki - ‘
sy
Sd/- -
Deputy Secretary (Admn)

No.GS/E/100-19/ 8
Dated |3 /1/2004 f33 Ll""
Copyto - . '

Director Irr & tlydle Power ? ‘ . .
D¢, :ty Secretary (Finance) ' '

. AGPR (Sub Office Peshawar)
Section Officer (Budget & Acmunts)
Section Officer (Audity =+ |
PS to Secretary to Governor
Bill Clerk (Ad¢mn Wing)

- Individual concerned.

*rim

PN A LN —

SR ' o ‘ ( uhammad Ali)
Section Oflicer (Estab)

LAt s

-
‘-

!l

H
i




FATA sscRETARIAT.‘

" (COORDINATION & ADMINISTRATION DEPARTMENT)  © - -
WARSAK ROAD PESHAWAR ‘ ~

Establishment Section

OFFICE ORDER :-

The Services of the following Sweepers who were appointed on contract
basis in the prescribed manner agamst the regular posts are brought on regu!ar footmg
from the date of their initial appomtment mdlcated agamst each -

S.No | Name of official - Designation - | Date of initial Present piace of posting -
. : appqintmentoo ’
- . - | contract basis ;
[ 1. [ Muhammad Nisar Sweeper =, | 0l~ 12-2004' + | Irri: & Hydel Power .
’ _ - Dmsxon South Waz: Agency |.
e 2. | Ramish Sweeper - 12- 2-2004 *| Admn & Coord Department
L ' . *| FATA Sécretariat
. 3. | Muhammad Arshad Sweeper ' 12-02-2004 = | Admn.& Coord, Department '
) ' ~ - | FATA Secretariat . :
4. | Daia Ram Sweeper 12-02-2004 .{ Trri & Hydel Power D:vnsaon
- s o AINWA 1
5. | Mukesh Sweeper ' S 12 02-2004 Irr & Hydel Power Division ) ‘
’ C ~ Khyber Agency :
6. | Pardeep Singh . | Sweeper . | 12-02-2004 - | Trr & Hydel Power Dmsu)n
: : : e " |:Orakzai Agency
7. | Muhammad Naveed .- | Sweeper | 12-02:2004 | Irr & Hydel Power Division
. B Mohmand Agency
2- Consequent upon above, they will not be entitled to benefit of pension and

gratuity but only to the Contributory Provident Fund in'téfms of‘Section.-19‘ (2) of the
NWFP Civil Servants Act 1973. |

" ADDITIONAL CHIEF SECRETARY (FATA). .
CI) No.FS/E/100-19 (GS) Vol-2/ 268 6 "97 , :

Dated 7 /42000 A - S

Copy to:- - - o , .

1. Secretary Finance Department FATA Secretariat
) 2. Additional Accountant General (PR) Sub Office Peshawar
‘ Director Irrigation & Hydel Power (FATA) Peshawar -
Deputy Secretary (Admn), FATA Secretariat .
Estate Officer/DDO, FATA Secretatiat
Section Officer (Budget- & Accounts) Admn, FATA Secretariat
Section Officer:(Budget & Accounts) FATA Secretariat
Section Officer (Audit) FATA Secretariat _
Budget & Accounts Officer, Directorate of Irr & Hydel Power
0. Executive Engineers lrigation & Hydel Pawer Divisions, Khyber, Orakzai
Mohmand, North Waziristan and South Waziristan Agencies
11. Agency Accounts Officers, Khyber, Orakzai, Mohmand, NW and SW Agencnes '
12.. PS to Secretary (Admn & Coord) Department, FATA- Secretarlat

13. Bili Clerk (Admn Department) .
- . (IHSANULLAH KHAN)-

14.' Officials concerned.
Section Officer (Estab) -

JOPNO OB W




;uljuslmc'ulplaccmcm w.e.ll 01.07.2019;-
Sr.No, ‘Nume of EtﬁpiO);Et; ’ Desipnation
R ¥y A § v A
2, | !anir u: Rehman - TAsslstm
" | . " -
3. | Shoukm Khon Asslsinnt
4. | 7uhid Khan Assistant
5. | QuiscrKhan T Assistant
: | 1.
6, | Shahid Ali Shah Computer Operulor
7. | Voroog Khan T Computcr Operator
8. | Tauscefigbal ~” ; Compmcr'aﬁc-nﬁt;r-
9, | waseem " computer Gperutor
10. | Aariiussain ST T Computer ©permor
1. (AmirAl T T Computer Opeminr
12, | RabNawaz ~ | Computer Operator
13. | Kumrun T | Computer Operator
14, | Hallz Mubammed Amjod | Comiputer @perator
i5..| Fazl-ur-Rehman 77 [ Computer Operator
16. | Rajub Ali Khun ) _ ]‘_'fﬂ}ji)[“jﬂffiﬂ_
17.-{ Bukhtiur Khan __|Sublingincer
18, | Hakeemeud-Din__—— | Draflsman
19, | Nascem Khan Storekeeper
20, [ Tnamullah - L Ef.i!f'. .
A, [ Mozt Gl ' . Driver '
22. | Suid Ayaz. L ) .IJ‘rivcr
23. | Abdul Qudir Driver
24, | Sharbut Khun B | Priver
25. | Igbal Shab ) | Doriver
26, | Muhamenad Al © | Prives
ATTESTED

-

GOVT, OF KHYBER PAKHTUNKITWA
FESTABLISHMENT & ADMN: DEPARTMENT
(REGULATION WING)

Dated Peshawar, e 25" June, 2019 -

be(true Copy

(]

Annexure C A)

_ No. SO{OSMVEKAD/I-18/2019:" In pursumnce ol integration ond merger of erstwiiile

B I:AIA‘ with Khyber Pakbtunkbwa, the Competent Authority is pleased 10 declure the

lullms.mg 117 cmployees appointed by crstwhile FATA Scerelurint as “Surplus™ und pluce N
~+ tham in the Surplus Pool of Eswblishment and Administeation Pepartimem for their further

BPS (Personal) .

16 i
16

th
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/

. Khan Muhammad

~3
>
S

-

o ——— %

Driver
Waheedatinh Shah Driver TS @/
_\l.man Shah Driver T T
Mubashir Al Ahm T T river - s
‘Yousal Hussain_ T T Drver s
- | Ihsanullah 7" {Diiver 5
Duud Shaky Driver - s T T
Qismat Wafi oo Driver T s T
Alam 7eb Ky Driver ST —_
Shnlqaxullah Driver i 5~
Qismatutish "r""“ 1Brver ™ T 5 N
Wall Klian R & T
Muhammad Zuhir § Shaly Treer 3.
“Nioz Akitar Drver 4 —
2 “Mona Jun R ) 4 ’
“Zaki ullah ~N/Qusid I I
“Sabir Shah Walb Qusid B
Muhnmmnd llussam | Nl Qasid B 2
Zuhaic Shah Naib Qasid - 2
“Muhammad Sharil Naib Qasid R i [ B
Dost Ali - | b Qasid S B
Nishat Khan - T Nab Gesid [ D S
Wadan Shah - ] | aib Gasid [ . S
. | Inomutish Nafb Qasid - L
- ansm § .um Naib Qasid T
Lccshon Naib Qasid ..
TAshadRion __ _ [WabQad %
Tihlaq Khon NaibQasid I SO
Saldar Ali Shah Naib Qosid 2
"I Xitayawiish Nalb Qasid _ 2
| Tiidayatuilah Nabb Qusid | S
Khulid Khaon Naib-Qusid 2
.| Shabir Khan Naib Qasid r
| Saccd Gl Naib Qasid S
Zahidullah Naib Qusid 2
Farhad Gul Noib-Qasid . o .
Huméed Khon NabQesd A
| Rashid Khan o Naib Qasad 2 0
. | Dost Muhammad NaibQasid 2
Sojidullah NatbQasid |} % .
IRikhar ud Din NaibQasid R
“Alaf ur Rehman Chowkidar .
Muhammad Amir Chowkidar 2
Visar Amfat Chowkidar ] 2 _.__.m:
Zamrud Khan Chowkidar 2
KimyaGul T T Chewkider - 2
- W T T T T T T Chowkidar R B




| Zainuitl . T TRt P g e \
!:::ﬁulluln T e~ | - -._.1 @/
. | Inayatuitah ] i T T e i
sl )L
. DuudﬁKI_\gn '1'“—" = =R Bl - . ;_ R
%%l;_::?‘\::ad.Sulccm - ﬁ?i&hcﬂ@nﬂi 1 )
R .
Nehad l\adsj\ah . Mall - e . 2"‘_'_"-”
N R [ ’
R i == T I .
| oshala — T | R | i T T
Lal Jun T Regulution Beldar - 2 _-
M!{hgmmad Arshod Siveeper - T - 2.“_.—:
Ramish ] _‘h [Sweeper 7| T 3“——_—____
Komn | Sweeper ) 2 _
ijid_ Anwai - | Sweeper y S
AT Shumail . _ - “{Sweeper it S T
7792."| Rahid Masceh Sweeper il D S -
93. | Nocem Munir Sweeper 2
94, | Pardecp Singh Swecper R T
_ 9. _Mukcsh ) Sweceper - 2 .
96, | Muhammad Naveed Sweeper 2
97. | Daia Ram___ T Isweeper A I
98. | Muhammad Nisar Swecper o2
) ) 99. | Said Anwar NabQasid v T
4100 ITasceb Zeb " (NeibQasid T T
101 Abid NabQusd B
A t 1024 Wakeel Khan __t NaibQusid T f_—'_
103.| Muhammud Amjad Ayaz Naib Qasid T v T
104, Samiutiah NoibQosid Cob
105 i lbib-ur-Rehman Naib Qasid__ _ T
106 Muhammad Shoaib | NeibQusid ) 1
1074 Bawar Khan NalbQasid | L
" 'yog| Misbahullah Nob Qusid R
109) Muhammad Taoveer Naib Qasid ST
~110{ Waqas Khurshid . T R T
. Z;P’ﬂ"’] il. ‘Mulluxxilnizl:/fflir shah- o 'Nn!b Qusld N i )
- 1124 Javed Khan Naib Qasid ]
. A i e ot L o
"7} 14, Amjad Khen Mals ey S T
e e e s - ..;“ .
6] namuthay | Chowkidar N
Ui Singad-din 7T T T | Chawkddar ] L e
2. - . Inordérto cnSurc praper and expeditious adjustment/absorption-of the above
-mentioned surplus sialf, Depuly Sceretary (Establishment), stablishmeni Depariment hus .
AT STED Scanned by CamScanner
|
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Hin dectiond o foenl person to properly wonitor the whole process of adjustment/
wgyﬂ;wcmcm al the sueplus poal stalll

Conseipient upan above ol the above surplus stall slongwitlhy their original
e nre diveeted 1o report 1 the Depaty Sceretary {(Hstublishnsziit) Establishment

Depurtiient v further necessary nction,

CIIEF SECRETARY
GOV, OF KITYBER PAKIFTUNKITWA

st No, & Dinte Byen

Copy -

Additionul Chiel’ Seeretary, PED: Departiment.
Adktitiona] Chiel Secretury, Merged Arens Sceretariat,
Sentor Member Board of Revenue,

Principal Seeretary 10 Governor, Khyber Pakhtunkhwa.

Prineipal Secreinry to Chiel Minister, Khyber Pakhunkhwa.

Al Administradive ScTrcmrics. Khyher Pukbtunkhwa. ' -

The Accountant General, Khyber Pakhtunkiwa,
Seeretury (A1&C) Merged Areas Scerctarial,

Additional Seerctary (ALCC) Merged Areas Seerctarint with the request to hand

e

over the relevant record of the above stafl to the stublishment Department for
further necessary action and tking up the case with the Finunce Department with
veard to Tinancial implications of the staff" w.e.f. 01.67.201 9.

1), Al Divisional Cammissioners in Khyber Pakhtunkbwa.

L1, All Deputy Commissianers in Khyber Pakhtunkhwa,

12. Director General Informntion, Khyber Pakhtunkhwit.
/I} PS 1o Chicl Seerctary, Khyber Pakhlunkbwa,

14. Deputy  Seeretury (Bstablishment), Establishment Department for necessary

action, :

15, Seetion (OfTicer (13-1), Bstablishiment Department. :

16. Sectian Oficer (13-H1) Kstablishment Department for necessary action.

17, Section Officer (15-1V) Establishment Departinent.

18, PS 10 Seeretury [sstablishment Department.

19, 'S (o Speeiul Secretary (Regulation), listablishment Departinent,

30, P8 o Specinl Secretury (Estoblishment), listablishment Depgh

- ATTESTED
> . SECTION
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BEFORE THE HON’ BLE SERVSCES TR!BUNAL L, KPK, ?‘5SHAWAR

)

o - [ A "
Service Appeal No, L(L( /2020 ,
i . . FIN grhor P“"’"'ukl
, . | TV Tl 0
(G “Haseeb Zeb $/0 Aurcmgzeb e M?
NGB Qosnd ' Uuted
Khyber Pakhtunkhwa Ombudsperson Secretariat,
Rolom No.212, Benevolent Fund Building, S
Peshawar Cantt..... ... Appellant
B  VERSUS
|7 1. The Govt of KPK |
|- ~ Through Chief Secretary,
R Civil Séc’re’rorio% Peshawar.
2.  The Govt of KPK
: Through Secretary Estobllshment
cstablishment & Administration Deporimenf
Civil Secretariat, Peshawar.”
3. The Goviof KPK
Through Secretary Finance,
Finance Department, Civil Secretariat, Peshawr
4.  Government of KPK
Through Additional Chief Secretary Merged Areas,
Office at Warsak Road, Peshawar.............. Respondents

t
b
i

xiﬁcdt’?"f‘ay Service appeal u/s 4 of the Services Tribunal Act,
1o snisy 1974 against  the  impugned  Nofification -

T’ ¢ NO.SO(O&M/E&AD/3-18/2019 dated 25.06.2019

vide which. the 117 employees including the

appellant appointed by erstwhile FATA Seciatariat

~as "Sutplus™ and placed them in the Surpius Pool

| : | .- of Establishment & Administration Department for
* |, . their further adjustiment/ placement w.ef.

.?‘é'--\ -




01.07.2019, Office” Order No.00209/EA dated
23.08.2019 and Office Order No.SOG(SWD)I-
60/Staff/2019/1946-55 dated 27.08.2019 vide

. which the appellant has been adjusted In
Ombudsperson Secretariat from the Surplus Fool.

|
Prayer in Appeal:

[l On acceptance of this appeal, the impugined Nq’riﬁcoﬂon'

| dated 25.06.2019, office orders dated 23.08.2019 and

i 27.08.2019 may please be set aside and consequently the

respondents be directed to adjust the appellant in Civil
Secretariat of Establishment & Administration Department or
Finance Department.

Refsgectfully Sheweth:

The appellant humbly submits as under:

1. That the appeliant was the employee of erstwhile FATA.
Secretariat and he was serving as  Naib Qasid  in
Administration Department of erstwhile FATA Secretariat.

- 2. That after merger of FATA info Province of Khyber
Pakhtunkhwa, the respondent No.i vide Notification
SO(O&M/E&AD/3-18/2019 dated 25.06.2019 declared 117
employees including appellant as “Surplus” and placed them
in the Surplus Pool of E&AD for their further adjustment/

placement w.e.f. 01.07.2019. (Copy of Nofification dated
25.06.2019 is Annexure “AMY, :

3. That the respondent No.l  vide Nofification No.SO(E-
I}/E&AD/9-126/2019 dated 24.01.2019 directed the Finance
Department - Office  working under the erstwhile FATA
Secretariat, henceforth report to Secretary Finance

Department KPK. (Copy of Notification dated 24.01.2019 is
Annexure “B").

k?».
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That ihe appeliant shouid have been adjusted in Finance .

Department KPK but was adjusted in Ombudsperson

- Secretariat from the Surplus Pool vide oifice order dated

23.08.2019 and 27.08.2019. (Copies of office orders dated
23.08.2019 and 27.08.2019 are Annexure “C" & “D")."

That it is pertinent to mention here that, the employees of
erstwhile FATA Secretariat including appellant impugned the
nofification dated 25.06.2019 ibid fhrough writ  petition
No0.3704-P of 2019 in the Honourable Peshawar High Court,
Peshawar and the Hon'ble Court dismissed the said petition
vide order/ judgment dated 05.12.2019. (Copies of writ

petition and order/ judgment dated 05.12.2019 are Annexure
“E" & “F").

That thereafter, the employees of erstwhile FATA Secretariat
including the appellant filed CPLA No.881/2020 in the august
Supreme Court of Pakistan against the order/ judgment
dated 05.12.2019 passed By the Honbie Peshawar High
Court, Peshawar and the Honourable Apex Court while
deciding the CPLA vide order/ judgment dated 04.08.2020
held that the correct forum to adjudicate upon is the Service
Tribunal and the petitioner should hovi_e approach the

competent forum. (Copy of order/ ‘Jjudgmenf dated
04.08.2020 is Annexure “G"). |

That the appellant being aggrieved from the notifications
and orders, files the instant appeal, inter alia, on the
following amongst other grounds:

GROUNDS:

A,

That the impugned Nof;ﬂcohon dated 25.06.2019, ofﬂce
orders dated 23.08.2019 and 27.08.2019, wre illegal, against
facts and law on the subject as well as Surpius Policy.
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That the imp(ugned notifications and orders are the sheer
violation of law on the subject and the Constitution as well.

That the impugned nofifications and orders are illegal,
unlawful, void and ineffective upon the rights of the
appellant. |

That the impugned notifications and orders are against the
principies of natural justice and fundamental rights as
guaranteed under the Constitution of Isicmic Republic of
Pakistan, 1973.

That in fact, the appellant’s case is not of abolition of posts,
or service or setup to begin with and the concemed,
departments and atfached department together with the
posts continue to exist and have not been abolished.

That neither conscious applicafion of mind has been

undertaken nor speaking nor reasoned order has been

passed and Surplus Pool Policy, 2001 has been senselessly
applied to the appellant. ~

A8

That the impugned nofifications and orders have been
issued/ passed in flagrant violation of the low and the Surplus
Pool Policy itself and deserves to be set aside.

That the mechanism provided for adjustment and fixation of
seniority of the surplus employees in the Surplus Pool Policy,

2001 will deprive the appellant of his seniority and other

benefits-will render him junior to those who have been
appointed much later in time than the appeliant,

That as there is no service structure and service rules and

promotion for the employees of Ombudsperson Secretariat
the adjustment of appellant in the said Secretariat will
damage the service career and rights of the appellant by

R ATTE"“E’??
: to be tfye Co
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means of discrimination and misapplication of Surplus Pool
Policy; 2001. |

That blatant! discrimination has been committed in the
adjustment of the appeliant as compared o other similarly
placed employees of erstwhile FATA Secretariat have been
adjusted in different depariments of KP Civil Secretariat.

That the appellant seeks leave to agitate more grounds at
the time of arguments in the instant appeal.

It is, therefore, most humbly prayed that on

| acceptance of the instant service appeal;. the impugned

Notification dated 25.06.2019, office orders dated 23.08. 2019
and 27.08.2019 may please be set aside ond consequenﬂy
the respondents be directed to adjust the uppeilon’r in Civil.
Secretariat of Establishment & Adm:ms’rrohon Department or
Finance Department: |

Any other remedy which deems fit by this. Hohourable
Tribunal may also be granted infayour of the appellant.

Through

syed ahéa Zahid Gilani
\ ‘,l
/ /

Ateeq-ur-Rehman

Syed MurtazoZahid Gilani

Date: ' 769/2020 Advocates High Court
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BEFORE THE SERVICES TRIBUNAL, KPK_ PESHAWAR

Service Appeal No._- /2020

"Muhemmerd Haseeb Zeb...... eeesees e ereteretr e Appellant
vensu&*_ | |

Govf of KPK ond others ......,.,.......'.t...L~;,.§...............Respondents'
AFFIDAVIT

l Muhammad Haseeb Zeb s/o Aurangzeb, Naib Qasid, Khyber
Pokh’runkhwc Ombudsperson Secretariat, Room No. 212, Benevolent

Funcii Building, Peshowor Cantt, do hereby so!emnly affirm and

. de‘ctore on oath that the contents of the occomocmylng Service

|
1

Appeal ore,true and correct to the best of my knowiedge and belief

-and nothing'has been concealed from this Hon'ble Tribunal.

ATTESTER

)
(SE




BEFORE THE SERVICES TRIBUNAL, KPK, PESHAWAR . @”

——m

Service Appeal No, /2020
: ('"Mi;l—ioseeb Zeb.iiii, '.v..AppIiccnt/ Appeliant
VERSUS | -
Govt of KPK and others..........cooooviviie oo, Respondents

, Application for suspension of the operction of
’ Impugned Nofification dated 25.06.2019, office
" orders dated 23.08.2019 and 27.08.2019, tili the final

decision of the instant service appeal.

Resg; ectfully Sheweth:

1. That the tiﬂedlservice appeal is filed before this Hon'ble

Tribunal, in which no date of hearing has yet been fixed.

|
2 That the applicant/ appellant has got a good prima facie
ﬁ case in his favour, and is sanguine about its success.

: - | .
3. That the balance of convenience also lies in favour of the
~ applicant/ appellant for the grant of interim relief.

4. That if Nofification dated 25.06.2019, office orders dated
23.08.2019 and 27.08.2019, are not suspended, the

applicant/ appellant would suffer ireparabie loss.




>

5. - That the facts and grounds of the accompanying service
. appeal may kindly be redd as an integral part of this
application.

its, therefore, respectfully prayed that on acceptance
of this dppli,cation. the operation of Noﬁﬁco’rion dated
25.06.2019, cﬂfﬁce orders dated 23.08.2019 ond 27.08.2019,

may kindly be suspended, 1l the ﬁn. I dec ionf of ’rhe instant
service appeal. '

pe%lom‘

\\/\‘ ‘
| ‘\ ~ Ateeq-ur-Rehman
D?*e 1 /992020 " Advocate High Court

, I1 .- Ap.p‘i

Through

i
i
FFIDAV!T

s stated on oath ’rhot the con’fents of App!tcoﬁon are true
and correct to ’rhe best of my knowledge and belief and nothing has
bc?en concealed from this Hon'ble Tnbun@? A
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Service Appeal-No. 1227/2020

21.09.2020
14.01.2022

. Date-of Institution ..

Date of Decision

Hanif Ur Rehman, Assistant (BPS 16), Dsrectorate of Prosecut:on Khyber

Pakhtunkhwa. | e (Appeilant)
VERSUS
Goivernment of Khyber Pakhtunkhwa through its Chief Seéfetary at Civil
Secretariat Peshawar and others. . _(Respondents)
Syed Yahya Zahld Glllani Taimur Haider Khan &
Ali|Gohar Durranl ' o
* Advocates . o For Appellants

l
' i . b

|
Mtjlhqmmad Adeel Butt,

Add|tionai Advocate Ge'neral - For respondents .

. CHAIRMAN ~
MEMBER (EXECUTIVE)

; AIJMAD SULTAN TAREEN :
' AT:IQ-UR-REHMAN WAZIR

DGMENT | | o

. I
0\‘ ) . -
ATIQ-[J_R-RgHMAN WAZIR MEMBER (E):- |

Ishali dispose of the instant service appeai as well as the foliowing connected

' ¥
.service appeals as common question of law and facts are mvoived therein:-
. i

- 1. 1228/2020 titled Zubair Shah
. 2. 1229/2020 titled Faroocﬁ Khan
3. 1230/2020 titled Muﬁammad Amjid Ayaz

4. 1231/2020 titled Qaiser Khan
5. 1232/2020 titled Ashiq Hussain

6. 1233/2020 titled Shoukat Khan .

7. 1244/2020 titled Haseeb Zeb

. . };;

" BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

This single judgment .
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8. 1245/2020 titled MuKarimad Zahir Shah
9. 11125/2020 titled Zahid Khan

10.11126/2020 titled Touseef Igbal

02.  Brief facts of the case are that the appellant was initially appointed as
Assistant (BPS-11) on contract basis in Ex-FATA Secretariat vide order datedl 01-
12-2004. His services were regularized b\} the order of Peshawar High Court vide
judgment dated 07-11l-2013 with effect from ‘01-07-2008 in compliance with
cabinet decision dated ,29-08-2008. Regularization of the appellant was delayed
by the respondents for jquite longer and in the meanwhile, in the wake of merger

of Ex-FATA with the Provunce, the appeliant alongwith onhers were declared

meanwhifé the appellant alongwith others were adjusted In various directorates,

: \./J N —Thence the High Court vide judgmentidated 05-12-2019 declared the petition as
B Jinfructuous, which was challenged by the appellants in the supreme court of

Paklstan and the supreme court- remanded their case to thls Trlbunal vide order

|mpugned order dated 25-06-2019 may be set aside and the appellants may be

"Estabilshment & Administration Department of Civil

ec*etar:at Slmllarly

semonty/promotlon may also be glven to’ the . appellants smce the mcept:on of
l

1

_A(2018 SCMR 332) as well as in the Ilght of Judgment of larger aench of high court

in Writ Petition No. 696/2010 dated 07 11- 2013

surplus vide order dated 25—06-2019 Feelmg aggrieved the appellant alongw:th.

others filed wrlt petltlon No 3704-P/2019 in Peshawar ngh Court, but in the__

dated 04-08-2020 in CP No. 881/2020. Prayers of the appenants are that the

retamed/adjusted agamst the secretariat cadre borr)e at the strength of

‘thelr employment in the government department with back benefts as per

Judgment titled Tkka Khan & others Vs Syed Muzafar Hussan Shah & others !

03. Learned counsel for the appellants has contended that the appellarl,ts has .
~ not been treated in accordance with law, hence their rights secured under the

Constitution has badly been violated; that the impugned .order’ hae not been | "




passed in accordance with law, therefore is not tenable and liable to be set aside;

that the appellants were appo_inted in Ex-FATA Secretariat on contract basis vide
order dated 01-12-2004 and in compliance with Federal Geafernment decision
eated 29-08-2008 and in pursuance of judgment of Peshawar High Court dated
07-11-2013, their services were regularized with effect from 01-07-2008 and the

appellants were placed at the strength of Administration Department of Ex-FATA

Secretariat; that the appellants were discriminated to the effect that they were

n!aced in surplus poel vide order dated 25-06-2019, whereae services of similerly
placed employees of all the departments were transferred to their respective
departments in Provincial Government; that placing the appellants in. surplus pool
was not only il'legal blllt contrary to the surpfus pool policy, -as the appellants

“never opted . e placed in surplus pool as per section-5 (3) f the Surplus Pool

of 2001 as amended in 2006 as well as the unwlllingnees of the appellants

is also clear from the ‘reSpqndents letter dated 22-03-2019; that by doing. so, the

mature service of almost fifteen years may spoil and go in waste, that the illegal
' |
=and untoward act of the respondents is also evident from the notrfcateon dated

08 01-2019, where the erstwhile FATA Secretanat departments and directorates
|

{have been shlfted and placed under the administrative 'co‘ntrol of Khyber

1Pakhtunkhwa Government Departments, whereas the appeﬂants were declared

{

surplus; that bl!hon of rupees have been granted by the Federaf Government for

merged/erstwhile FATA Secretariat departments but unfortunat‘eiy. despite having

same cadre of posts at civil secretariat, the respondents have carried out the

|
on{y the violation of the Apex Court judgment, but the same erI also wotate the

fundamental rights of the -appellants being enshrined in the Constitution of -

Pakistan, will seriously affect the bromotion/se_niority of the'? appellants; that
discriminatory approach of the respondents is evident from the notification dated
22-03-2019, whereby other employees of Ex-FATA were not placed in surplus

pool but Ex-FATA Planning Cell of P&D was placed and m'ergjed into Provincial

unjustifiable, illegal and unlawful impugned order dated 25- G6- 2019 which is not




P&D Department; that d.eclariﬁg the apﬁeﬂants surpvlus and 'subSequentIy their
adjustmént in various departments/directdrates are illegal, which however were
required to be placed at\*ﬂ the strength of. Establishment & Administration |
departmenf; that' as per judgment of the High Court, seniority/promotions of the o
appeilants are required to be dealt with in accordance with the judgment titled
Tikka Khan Vs Syed Muzafar (2018 SCMR 332), but the respondents deliberately
and with malafide declared them su‘rplus, which is detrimental to the interests of‘
the appellants in terms of monitory loss as well as seniori&;promotion, hence

interference of this tribunal would be warranted in case of the appellants.

04. Learned Additional Advocate General fof the respondents has contended
that the appellants has been treated at par with the law in’ vogue i.e, under
A) of the Civil Servant Act, 1973 and the surplus poo! policy of the

provincial government framed thereunder; that proviso under Para-6 of the

‘| surplus bbol policy states that in case the officer/officiais declines to be

adjusted/absorbed in the above manner in accordance with the priority fixed as

:per his  seniority in the iritegrated list, he shall loose the facility/right of

iadJustment/absorptlon and would be required to opt for prfn ‘mature retirement

fr’om government service provided that'if he does not ‘uh" H the requisite

| qualifying service for pre-mature retirement, he may be compulsory retired from

sgrvuce by the competent authority, however in the mstant case, no a'fﬁdavit is
forthcoming to the effect that the appeliant refused to b'é abso’rbed}/adjbsted
under the surplus pool policy of the government; thét tjhe appellants were

. |
ministerial staff of ex-FATA Secretariat, therefore they were treated under

!sectson-ll(a) of the Civil Servant Act, 1973; that so far as the issue of inclusion of
'posts in BPS-17 and above of erstwhile agency planning celis, P&D Department
‘merged areas secretariat is concerned, they were planniqg caqre employees,

hence they were adjusted in the relevant cadre of the provinciai gdvernment; that

after merger of erstwhile FATA with the Province, the Finance Department vide




order dated 21-11-2019 and 11-06-2020 create'd posts i the administrative

departments in pursiancé of request of establishment depariment, which were

. not meant for blue eyed persons as is alieged in the appea'f" that the appeilants

has been treated in accordance with faw, hence thelr appeais being devoid of

merit may be dismissed.

0s. We have heard learned counsel for the parties andi have perused the

record.

06. Before embarking upon the issue in hand, it Would ‘be appropriate to
explain the background of the case. Record reveals that in 2003, the federal
government created 157 regular posts for the erstwhile FATA Secretariat, against '
which 117 employees including the appellants were aopointe::i N contract basis in
r fulfilling all the codal fornia[ities. Contract of such employees was
renewed from time to rtime by issuing office orders and to this effect; the final
extension was accordecL for a furtner period of one year with p‘ffect from 03-12-
-2009 In the meanwhile, the federal government decided and tssued instructions
ldated 29 08 2008 that all those employees worklng on contnact against the posts

from BPS-1 to 15 shall be regulanzed. and decision of cabmet viould be applicable

'to contract employees working_ in ex-FATA Secretarlat through SAFRON Division
|
|for regularization of contract appomtments in respect of cuntract employees

working in FATA. In pursuance of the dlrectlves, the appellants submitted

|
|

applzcat:ons for regularization of their apponntments as per cabsnet dec:suon but

A such employees were not regulanzed under the pleas that vide nottf cation dated

21-10-2008 and :n terms of the centrally administered trubal areas (empfoyees
status order 1972 President Oder No. 13 of 1972), the employees working in

FATA, shall, from the appointed day, be the employees of the prownczal_

government on deputation to the Federal Government w:thout deputation

allowance hence they are not entitled to be regularized under the policy decision

dated 29-08-2008.

ATT
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07. In 2008, the provancnal government promuigated regular{zatlon of service

Act, 2009 and in pursuance “the appeliants approached the additional chief
fsecrétary ex-FATA for regularization of their services accordingly, but no action
was taken on their requests, hence the appellants filed writ petition No 96972010
for regularization of their services, which was allowed vide juc%gmen't dated 30-11-
2011 and ééwices of the appellants were reqularized under the regularization Act,
2009, against which the respondents filed civil appeal No 29-P/2013 and the
SupremeICourt remanded the Casé to the High Court Peshawar with direction to

re-examine the case and the Writ Petition No 969/2010 shall be deemed to be

pending. A three member bench of the Peshawar High Court decided the issue

vide - judgment dated 07-11-2013 in WP No 969/2010 a'nd services of the

were regularized and the respondents were given thrae months time to
repare service structure so as to regulate their‘ permanent employment in ex-
FATA Secretariat vis-é-_vis their emoluments, promotions, retirement benefits and
inter-ée-seniority with further directions to Create a task force to az;.hieve the
objectives highiightedl above. The respondents however, delayed their
regularization, hence Tey filed COC No. 178-P/2014 .and in compliance, the
iresponclents lsubmitted‘ order dated 13-06-2014 wherebv | services of the

appetfants were regularized vide order dated 13-06-2014 wuh effect from 01~07-

112008 as well as a task force committee had been constltuted by Ex-FATA

Secretanat v:de order dated 14-10-2014 for preparation of service structure of

such employees and sought time for preparatlon of service rutes The appellants

‘agazn filed CM No. 182-P/2016 with IR in COC No 178-P/2014 in WP No

:969/2010, where the learned Additional Advocate General alongwith departmental ‘

sécretariat cadre employees q_f‘ Ex-FATA Secretariat had been showi_n to be
formulated and had been sent to secretary- SAFRAN for épprova! hénce vide

judgment dated 08-09-2016, Secretary SAFRAN was d;recfed to |F nalize the

matter wuthm one month but the respondents instead of doing the needful,
i .

'rel'presentative produced letter dated 28-10-2016, whereby service rules for the .

RS Fe
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declared all the 117 empiqyees ihcluding tHe appellants as surplus vide order

Jdated 25-06-2019, against ‘which the - appeliants filed Writ Petition. No. 3704-
P/2019 for declaring the impugned order as set aside and retaining the appellants
in the Civil Secretariat of establishment and administration department having the

similar cadre of post of the rest of the civil secretariat employees.

08. During the course of hearing, the respondents produced copies of
notlf ications dated 19-07-2019 and 22-07-2019 that such emp!oyees had been
adjusted/absorbed in various departments. The High Court vide judgment dated
05-12-2019 observed that after their absorption , now they ére regular employees
of the provincial government and would be treated as such for all intent and |
f ciuding their seniority and so far as their othe_r grievance regafding
eir retentioh in ci\‘/il secretariét is concerned, being civil servants, it would
involve deeper appreciation of the vires of the policy, which have not been
impugned in the writ petition and in case the appellants still feel aggrieved
regarding any matter tljat could not be legally within the frém_ework of the said
policy, they would be legally bound by the terms and conditio:_'r_es of service and in
view of bar contained'in Article 212 of the Constitution, this court could not
embark upon to enterJain the same. Needless to mention and we expect that
'keeplng in view the ratio as contained in the judgment titled Tikka Khan and
others Vs’ Syeci Muzafar Hussann Shah and others (2018 SCMR 332), the seniority
would be determmed accordmgly, hence the petition was deCared as infructuous
and was dismissed as such. Against the judgment of High Court the appellants
lf l’ed CPLA No 881/2020 in the Supreme Court of Pakistan, whach was disposed of
Ivide judgment dated 04-08-2020 on the terms that the petstroners should

Eapproach the service tnbunal as the issue being terms and condltion of their

service, does fall within the jurisdiction of service trubunal, Anence the appellant

filed the instant service appeal.
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09. ° Main concern of the appellants in the instant sei-vice appeal is trimat in the -

first place, declaring them surp!us is megal as “they were servmg agamst regular

p05ts in admmlstratson department Ex-FATA, hence their services were required

to be transferred to Establishment & Adminlstration Department of the provincial ‘
;govemme‘nt like other departmenté of Ex-FATA were merged in their respective

‘department. Their second stance is that by declaring them surplus and their

subsequent adjustment in directorates affected them in monitory. terms as well as

their seniority/promotion also affected being placed at the bottom of the seniority

line,

10. In view of the foregoing explanation, in the ﬁrstv piace, it'.would be

appropria count the discriminatory behaviors of the respondents with the

ellants, due to which the appellants-spent almost twelve years in protracted
litigation right from 2008 till date. The appellants were appointed on contract

basis after fulfilling all the codal formalities by FATA Secretariat, administration

wing but their services were not reguiarized-, whereas similariy appointed persons
by the same office with the same terms and conditions " vide appointments orders
odated 08-10-2004, were reguia_rized vide order dated 04—0'4f2009. Similarly a
batch of another 23 persons appointed on contract were reg‘ularl'ized vvide order |

. dated 04-09-2009 and jstilt a batch of another 28 persons were regularized vide

order dated 17-03-2009; hence the appeilants were dlscrtminated in regularzz,at:on

jof their services without any valid reason In‘order to regulanze the:r services, the -
appellants repeatedly requested the respondents to consider them at par with - -

those, who were reguiarczed and finally they submitted appl:cataons for

mpiementatson of the decuslon dated 29-08-2008 of the federa! government'
I

where by all those empioyees working in FATA on, contract were ordered to be

rel-gulanzed but thelr requests were declined under the plea that by v:rtue of
|

preadentsai order as -discussed above, they are employees. of ‘provincial

government and only on deputation to FATA but without deputation a}iowance,




hence they cannot be regulanzed the fact however remains tnat they were not -
errpioyee of provmqal govemment and were appointed by admlnlstration

department of Ex-FATA Secretariat, but due to malaf de 9f the respondents, they

_|were repeatedly refused regularization, which however was not‘w.érré:nted. In the

meanwhile, the provincial government promulgated Regularization Act, 2009, by -

|vIrtue of which all the contract employees were regularized, ‘but the appeliant

‘were again refueed regularization, but with no plausible reascn, hence they were
again discriminated and compelling them to file Writ Pet}tioh in Peshawar High
Court, which ‘was allowed vide judgment dated 30-11-2011 without ’any debate,
as the respondents had already declared them as provincial employees and there
was no reason whatsoever to refuse such regularization, but the respondent

instead of their regularization, filed CPLA in the Supreme Court of Pakistan

decision, which again was an act of discrimination and malafide,
where the respondents had taken a plea that the H‘igh.Court had allowed
reg:ulariza.tion under the regularization Act, 2009 but did not discuss their
reglularization under the policy of Federal Qovernment laid down in the office

v

memorandum issued by the cabinet secretary on 29~08-2008 directing the

1

regularization of services of contractual employees working ' FATA, hence the

Supreme Court remanded their case to High Court to examine this aspect as well.

A three .member berich of High Court heard the argumients, where the

. respondents took a U tLrn and agreed to the point that the appellants had been

fdiscriminated and they wiil' be regutarized but sought time fo}* creation of posts
and to draw service structure for these and other employeea to regulate their
permanent empioyment The three member bench of the High Court had taken a

serious view of the unessentnai technicalities to block the way of the appellants,

I , - .
leho too are-entitled to the same relief and advised the respondents that the
petitioners are suffering and are in trouble besides mental agony, hence such
regular:zatuon was allowed on the basis of Federal Government Jecrs:on dated 29—

08-2008 and the appellants were declared as civil servants of the FATA
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] |
St[ecretanat and not of the prov:ncral government In a many .er, the appeilants'
‘ere wrongly refused therr nght of regulanzat:on under tne Federal Government -
Policy, which was conceded by the respondents before three members bench,
but the appellants suffered for years for a srngfe Wi ong refusal of the
respondents, who put the matter on the back burner and on the groL:.ha of sheer

technicalities thwarted the process despite the repeated direttion of the federal

government as well as of the judgment of the courts. Finally, Services of the
:appellant's were very unwillingly regularized in 2014 with effect from 2008 and

‘that too after conte{'npt of court proceedings. Judgment of the three member

bench is very clear and by virtue of such judgment, the respondents were
required to regularize them in the first placeI and to own them as their own

employees borne

the strength of establishment and admini_stration department
ecretariat, but step-motherly behavior of the respondents continued
unabated as nerther posts were created for them nor service rules were framed
for them as were committed by the respondents before the Hngh Court and such
commltments are part of the judgment dated 07-11- 2013 of Peshawar High
Court. In the wake of 25th Constitutional amendments and upon merger of FATA .
Secretariat into Provincial Secretariat, al! the departments':alongwith staff were
merged into provincial departments Placed on record is notification dated 08- 01-
2019, where P&D Department of FATA Secretariat was handec over to provincial

P&D Departmént and law & order department merged into Home Department

" vide notzrcatron dated |16-01-2019, Finance department me: ged into provincial

‘Finance department vide notrﬁcatron dated 24-01-2019, educ.atron department

vide order:dated 24-01-2019 and similarly all other departmen't' like Zakat & Usher
Department, Pppuiation Welfare Department' Industries, Technical Education,
Mnerals Road &Infrastructure Agnculture, Forests, Irrigation, Sports, FDMA and

others were merged into respective . Provmcra! Departments but the appellants

;berng employees of the administration department of ex-FATA were not merged

_:in:to Provincial Establishment & Administration Department; rather they were
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1

eclared surplus, which was discrimihatory and based on malzfide, as there was
éno reason for declaring the appellants as surplus, as total strength of FATA

Secretariat from BPS-1 to 21 weré 56983 of the civil administration against which

employees of provincial government, defunct FATA DC, empioyees appomted by
FATA Secretanat line dsrectorates and autonomous bodles -tc were included,
/

amongst which the number of 117 employees including the a‘pp‘t|.=i!ants were

granted amount of Rs. 25505.00 million for smooth transition of the employees

as well as departments'to provincial departments and to thic éfféct a summery
:was sub;nitted by the provincial government to the Federal_Govemment,'wh}ch

was accepted and vide notification dated 09-04-2019, provinciél Qovemr’nent was

asked to ensure payment . of salaries and other obligatory exbenses, including
terminal benefits as ' well of thé employees against the regular sanctioned 56983
Mnistrative departments/attached directorates/field formations of -
erstwhile FATA, which shows that the appellants were also working against -
sanctaoned posts and they were requ:red to be smoothly ‘merged with the
establishmer\n and administration department of provincial government, but to

their utter dismay, they were declared as surplus inspite of the_ fact that they

were posted against sanctioned posts and deciaring them surplus, was no more

than malafide of the 'respondents. Another discriminatofy..- behavior of the
respondents can be seen, when a total of 235 posts were -{clreated vide order

| dated 11-06-2020 in Iadministrative departments i.e. Finéh,ce, home, Local
Government, Health, Environment, Information, Agr,iculfure, Irrigation, -Minera!

and Education Depart'fnentg for adjustment of the staff of the respective
;departménts of ex-FATA, but here aéain the apbeiiants were diécriminated and no

post was .created for them in Establishment & Administratios 'Departi'ne}nt and
they' were declared sur’ptus and later on were adjusted in var.ious dlrectorates

whlch was detrimental to ‘their rights in terms of monetary benet‘ts as the

;ailowances admissible to them in their new places of adjustment were Iess than

the one admissibie in civil secretariat. Moreover, their seniority was also affected”

'
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S they were placed at the bdﬁéfn of seniority and thei
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Fromotions, as the

i

iappellant appointed as Assistant Is still working as Assistant in 2022 are the

factors, which cannot be ignored and which shows that m;ust:ce has been done to

.the appel!ants Needless to mention that the respondents faned to appreciate that

|
the Surplus Pool Pol&cy-ZOOl did not apply to the appellants since the same was

specifically made and meant for dealing w1th the transition of district system and .
resultant re-structuring of governmentai offices under the devoiution of powers

|
from provincial to local governments as such, the appeliants ‘.nrwce in erstwhile

IFATA Secretariat (now merged area secretanat) had no nexus whatsoever with

Ithe same, as nelther any department was abolished nor ariy post, hence the

surplus p.

policy applied on them was totally illegal. Moregver the concerned
rned counsel for the appellants had added to their miseries .by contesting their
cases in wrong forums and to this effect, the supreme court c;f F;akistan in their
case in civill petition No. 881/2020 had also noticéd that thé Ppetitioners being
pursuing their remedy before the wrong forum, had wasted r_n:uch of gheir time
and the service Tribunal shall justly and sympathetécaliy con;ider the question of
de!éy in accordance with'law. To this effect we feel that the delay occurred due to
wastage of time before wrong' forums, but the appellants continuously contested
their case without any break for getting justice. We feel t!*iat their case was -
already spoiled by the respondents due to sheer techni.cat‘ities and without
touching merit of the case. fhe anex court is very clear on the point of limitation
that cases should be 'considered on merit and mere techhibalities including
limitation shall not debar the appellants from the rights accrued to them. In the

instant case, the appellants has a strong case on merit, hence we are inclined to

condone the delay occurred due to the reason mentioned above.

11, We are of the considered opinion that the appellants has not been treated

in-accordance with law, as they were employees of administration department of

the ex-FATA and such stance was accepted by the respondents in Ithéir comment.

i




i submitted to the High Court and the High Court vide judgment dated 07-11 2013

|

ﬁdeclared them ciwi servants ahd employees of a‘dministratio;*; .department of ex-
:FATA Secretariat and regularized tﬁelr services againét sanctéone& posfs, despite
'tl';ley were déciared surplus. They were discriminated by ok transferring their
:Szlervices to the establishment and adﬁinistration departiEfaent of provincial
Igpvernment on the analogy of other employees transferredAto their respective .
departments in provincial government and in case of non-availability of post,

Finance department was required to create posts in ., Establishment &

Administration Department on the analogy ff creation of poé:%s in other

o ‘;‘ ‘ rAdminlsts?ative Departments as the Federal Goyernment had granted amount of
M for a total strength of 56983 posts inciuding the I‘posts of the

' b} ‘;appellants and declaring them surplus waé unlawful and basé-d on malafide and
2 . ‘on this score alone the impugned order is liable to be set a‘side The correct
course wouid have been to create the same number of vacancies in their
respectwe department i.e. Estabhshment & Administrative | .epartment and to
post them in their own department and issues of their senigrity/qrorhotion wés
required to be settled in accordance with the prevailing law and;rule:".

12. We have observed that grave injustice has beergllmeted out to the
appella ntg in the sense that after contesting for longer for the;zr regularization and
finally after getting regularized, they were  still de'pri\:féd of the éervice
structure/rules and creation of posts despite the repeated dirér;tions of the three
member bench of Peshawar High Court in its judgment dated (37-11-2013 passed
- in Writ Petition No. 969/2010 The same directions has still not been lmplemented
and the matter was made worse when impugned order of plamg them in surplus
pool was passed, which dnrectly affected their ‘seniority and *ne future career of
the appeliants after puL:ting in 18 years of service and half of their service has

.already been wasted in litigation.
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. 13. In view of  the eregoing: _dié;u;;sion, the instant appeal _ai'ongwith

conhecte& service abpeats are accepted; The impugne'd order dated 25-06-2019 is

set aside with direction to the réspondents to adjust the appellants in their.

rgéspective depar‘tmeni i.e. Establishment & Administration Department Khyber

Piakhtunkhwa against their respective posts and in case of non-a'vailability of

| posts, the same shall be created for the appellants on the same manner, as were

‘5c;;eated for other Administrative Departments vide Finance Departmenf

notification dated 11-06-2020. Upon their adjustment in _t‘neir'!respective
department, they are held entitled to all consequential benefits. The isste of their

sehiority/promotion shall be dealt with in accord_anbe with .theie provisions

‘contained in Civil Servant Act, 1973 and Khyber Pakhtunkhwa Government
- Servants (Appointment, Promotion & Transfer) Rules, 1989, particularly Section-

- 17(3) of Khyber Pakhtunkhwa Government Servants (Appdintment Promotion &

Transfer) Rules, 1989. Needless to mention and is expected that in view-of the
ratio as contained in the judgment titted Tikka Khan and others Vs Syed Muzafar

Hussain Shah and others (2018 SCMR 332), the seniority would be determined

_accordingly. Parties are left to bear their own costs. File be consigned to record

room.
ANNQUNCED
14.01.2022 ,
(AHMA AN TAREEN) (ATIQ-UR-REHMAN WAZIR)

CHAIRMAN . MEMBER (E)
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Learned |counsei for the appeiiant present. Mr. Muhammad Adeel "

Butt Additional Advocate Genéral for respondents oresent Arguments

heard and record perused.

Vide our detailed judgment of today, separately placed on file, the

‘ instant appeal alongwith connected service appea'ls are ‘accepted. The -
impugned order dated 25-06-2019 is set aside with direction to. the
/ res-ponden'ts to adjust the appeiiarits in their respective department i.e.
Establishment & Administration Department Khyber:Pakhtunkhwa against

their respective posts and in case of non-availability of posts, lthe 'sarne' ‘

shall be created for the appellants on the same manrar, as wer[e created
for other Admsmstratzve Departments vide Fmance/ De,mrtment notlfcataon
dated 11-06-2020. Upon their ad;ustment in their respectuve department
they are held entitled to all consequentlal beneﬂtR The issue of their
senlority/promotion shall be dealt W|th in accordance w:th the provisions
co[ntamed in CIVIYE Servant Act, 1973 and Khyber Pakhtunkhwa’, Government
Sewahts (Appointment,‘ Promotioﬁ & T.ransfer') Rules, 1989, particular‘iy

Section;17(3) of Khyber Pakhtunkhwa Govemment‘Servants (Apﬁé}intment

Promotion & Transfer) Rules, 1989. Needless to menticn and is expected

that in view of the ratio as contamed in the judgment titied 'l'tkka Khan -
and others Vs Syed Muzafar Hussain Shah .and others (2018 SCMR 332),

the seniority would be determined accordingly.. Rarties are left to bear’. ‘

o

their own costs. File be consigned to record room.

ANNOUNCED
14.01.2022

(AHM TAN TAREEN) (ATIQ-UR-REHMAN WAZIR)

CHAIRMAN ' | . MEMBER (E)
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WN No. C of2023
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I/we do hereby appoint & conssituteThe L’IW Firm Of

SHAH | DURRANI|KH ATTAK

(a registered Iqw fumjas counsel in the 'ﬂmve mentioned-cass, to do all or any of the following acts, deeds
and things:-

1. To appeat, act and plead for me/us in the above mentioned case in this Court/Trbunal
or any other court/tdbunal in which the same may be aied or heard and any otier
. - proceedings arising out of ot connected therewith. : '

L2 To sign, verify and file Plaint/Wiitten Staiement or withdraw all proceedings, petitions,
suit appeals, revision, review, affidavits and applications for cempromise ot withdrawal,
or for submission o arbitration of the said case, or any other document, as may be
deemed necessaty or advisable by him for proper conducr, prosecution or defence of the
said case at any stage. '

3. To do and perform all other acts which may be deemed necessaty or advisable during the
course of the proceedings.

AND HEREBY AGREE:- ‘
) To ratify whatever the said Advocates may do in the proceedings in my interest,
Not to hold the Advocates responsible if the said case be proceeded ex-parte or
dismissed in default in consequence of their absence from the Court/Tribunal
when it is culled for hearing or is decided against me/us.

b) That the Advocates shall be entitled to withdraw from the prosecution of rhc
- said case if the whole OR any part of the agreed fee remaing unpaid.

In witness Whereof I/ We Kave stgned. this Power of Atror'lcv /\V(v_al.lt Nam: hereunder the contents of
which have been read/ C\pl.uned to me/us .md fully understod by me / us this _ day of
"l‘

S PIE
Signature of Executant(s)

. /730/

o -

Accepted subject to term regn:cimg ')1ymcnt of fee for/on Jchqh of The Law Firth of Shah |
Dusrani | Khattak.

ALI'6GOHAR DURRANI
Advocate High Court

aligohar@sdklaw.org
+92-332-929-7427

‘ Babar Khan Durrani
Advocate High Court : . ~ Advocare High Court
0333-8335886 , 0301-8391818

Hannalf Zahid Durrani . & Aziz, ‘
Advecate High Court : Advocate District & Sessions Court{ (s)

Shah | Surrani | hattak | N

QA zegistered faw fiem)
wwssdldaw.org 1r;to(@sdkl:uv.org

231-A, Streei No. i 3, MNew Shanit Road, Peshawar.
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