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Before The

Honorable Khyber Pakhtunkhwa service

Tribunal Khyber
Service

^ I 1-0

,6^ ho/Xb
Oh'iiry No.

In Re:

Execution Petition No.^y^/____ /2023

InService Appeal No. 1227/2020

Decided on: 14.01.2022

Mukesh S/o Younas Khan R/o Warsak Road, House No. B/2, 

Mohallah Irrigation Colony, Tehsil and District Peshawar.

(PETITIONER)

Versus

1. The Government of Khyber Pakhtunkhwa through Chief 

Secretary, Civil Secretariat, Peshawar.

2. The Government of KPthrough Secretary Establishment, 

Establishment & Administration Department Civil Secretariat, 

Peshawar,

3. The Government of KPthrough Secretary Finance, Finance, 

Finance department at Civil Secretariat Peshawar.

4. The Government of KPthrough Additional Chief Secretary 

Merged Areas, Office at Warsak Road, Peshawar.

(Respondents)
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EXECUTION PETITION TO GIVE EFFECT & IMPLEMENT

THE TUDGMENT OF THIS HONOURABLE TRIBUNAL

DATED 14-01-2022, UPON THE EXECUTION PETITIONER.

Respectfully Sheweth.

That the petitioner earnestly craves the permission of the Honorable 

Service Tribunal to submit as under:

1. THAT the petitioner was appointed as a Sweeper (BPS-1) against the 

vacant post vide notification dated 12-02-2004.

Copy of appointment order is Annexure-A.

2. That along with the petitioner a total number of 117 employees 

appointed by erstwhile FATA Secretariat were declared as surplus 

and placed them in surplus pool of Establishment & 

Administrative Department vide order dated 25-06-2019, and for 

their further adjustment/placement w.e.f 01-07-2019 by virtue of 

which the civil servants were adjusted in the Surplus pool of 

Establishment Department and Administration Department.

Copy of Notification dated 25-06-2019 is Annexure-B

3. That an appeal was filed in this regard, before the Honourable 

Service Tribunal and the same was heard on 14-01-2022. The said 

appeal was accepted, and subsequently, the impugned notification 

dated 25-06-2019 was set-aside, and directions were given to 

respondent i.e the concerned authorities, to adjust the appellants to 

their respective departments.

Copy of the Service Appeal No. 1227/2020is Annex-C

4. That along with the aforementioned directions,: the Honourable 

Service Tribunal rendered that upon adjustment to their respective 

department, the appellants would be entitled all consequential 

benefits. Moreover, that the issue of seniority/promotion would be 

dealt within accordance with the provisions contained in Civil 

Servants (appointment, promotion and Transfer) Rules 1989, and in 

the view of the ratio as contained in the judgment titled Tikka Kahn
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& other vs Syed Muzafar Hussain Shah & others (2018 SCMR 332),

the seniority would be determined accordingly.

5. That the Honourable Tribunal rendered its judgment dated 14-01- 

2022, but after the lapse of about three months, the respondent did 

not implement the judgment dated 14-01-2022 of this Honourable 

Tribunal.

Copy of the judgment dated 14-01-2022 has been Annex-D

6. That due to the inaction of the respondents to comply with the 

directions of the Honourable Service Tribunal, post lapse of 3 

months, an execution petition no. 250 of 2022 was filed in this 

regard, and the same was decided affirmative.

7. That the judgment dated 14-01-2022 rendered by the Honourable 

Service Tribunal is also applicable on those civil servants who were 

not a part of the said appeal, because judgments of the Honourable 

Service should be treated as judgments in rem, and not in

personam. Reference can be given to the relevant portion of 

judgment cited2023 SCMR 8, produced herein below:

"The learned Additional A.G., KPK argued that, in the order of the KP 

Service Tribunal passed in Appeals Nos. 1452/2019 and 248/2020, 

reliance was placed on the order passed by the learned Peshawar High 

Court in Writ Petition No. 3162-P/2019, which was simply dismissed 

zvith the obsewations that the lurit petition ivas not maiiitainable under 

Article 212 of the Constitution, hence the reference zvas immaterial. In 

this regard, ive are of the firm view that if a learned Tribunal decides any 

question of lazo by dint of its judgment, the said judgment is alzoays 

treated as being in rem, and not in personam: If in tzvo judgments 

delivered in the service appeals the reference of the Peshazvar High Court 

judgment has been cited, it does not act to zoashoiit the effect of the 

judgments rendered in the other service appeals lohich have the effect of a 

judgment in rem. In the case of Hameed Akhtar Niazi v. The Secretary, 

Establishment Division, Government of Pakistan and others (1996 SCMR 

1185), this Court, zohile remanding the case to the Tribunal clearly 

observed that if the Tribunal or this Court decides a point oflatv relating 

to the terms of service of a civil servant zvhich covers not only the case of 

the civil servant zvho litigated, but also of other civil servants, zvho may



^ •

have not taken any legal proceedings, in such a case, the dictates of justice
■</*. '*■ ' •

and rules of good governance demand that the benefit of the above 

judgment be extended to other civil servants, who may not be parties to 

the above litigation, instead of compelling them to approach the Tribunal 

or any other legal forum."

8. That relying upon the judgment of the Honourable Supreme Court, 

the execution petitioner would also be subject to the judgment 

dated 14-07-2021 rendered by the Honourable Service Tribunal, 

since the above mentioned judgment of the Supreme Court would 

be applicable on all Courts sub-ordinate to it. Reference can be 

given to Article 189 of the Constitution of Pakistan, 1973, for easy 

reference, produced herein below;

"Decisions of Supreme Court binding on other Courts 

189. Any decision of the Supreme Court shall, to the extent that it decides 

a question of lazo or is based upon or enunciates a principle of laiv, be 

binding on ail other courts in Pakistan."

9. That the judgment of the Honourable Service tribunal cited 2023 

SCMR 8, whereby, the essence of Article 212 of the Constitution of 

Pakistan^ 1973, was fulfilled, by observing that any question of law- 

decided by the Service Tribunal shall be treated as Judgment in 

rem, and not in personam. In order, to give force to the judgment of 

the Supreme Court, the execution petitioner may also be subjected 

to the judgment rendered by the Honourable Service Tribunal. 

Reference can be given to Article 190 of the Constitution of 

Pakistan, 1973, for easy reference, produced herein below:
"Action in aid of Supreme Court

190.All executive and judicial authorities throughout Pakistan shall act in 

aid of the Supreme Court."

10. That the execution petitioner now approaches this Honorable 

Tribunal for directions to implement the judgment dated 14.01.2021 

in the larger interest of justice and fair play.

Prayer:

It is therefore most humbly prayed that on the acceptance of this 

petition, may it please this honorable tribunal to so kindly direct the
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implementation of judgment dated 14.01.2022 in Service Appeal No.

1227/2022 titled Hanif Ur Rehman vs. Government of IChyber 

Pakhtunkhwa through Chief Secretary on the Execution Petitioner, any

other relief that this Honorable Tribunal may deem appropriate in the 

circumstances of the case may also be given.

Execution Petitioner

Through

(Ali Gohar Durrani) 
Advocate High Court 
0332-9297427
khaneliegohar@vahoo.com
SHAH I DURRANI | KHATTAK

mailto:khaneliegohar@vahoo.com
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Before The

Honorable Khyber Pakhtunkhwa service

Tribunal

In Re:

Execution Petition No. ./2023

In Service Appeal No. 1227/2020

Decided on: 14. 01. 2022

Mukesh S/o Younas Khan R/o Warsak Road, House No. B/2, 
Mohailah Irrigation Colony, Tehsil and District Peshawar.

(PETITIONER)

Versus

The Government of Khyber Pakhtunkhwa and others

(Respondents)

AFFIDAVIT Of.

I, Mukesh S/o Younas Khan R/o Warsak Road, House No. B/2, 
Mohailah Irrigation Colony, Tehsil and District Peshawar

, do hereby solemnly declare and affirm on oath:-
I am personally conversant with the facts and circumstances of the case as 
contained therein and the facts and circumstances mentioned in the
enclosed writ petition are true and correct to the best of my knowledge 
and belief.

Deponent

CNIC#

Identified^^^

ALI GOHAR Dtf^ANI isl
\^ \

Advocate High Court \%
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Before The

Honorable Khyber Pakhtunkhwa service

Tribunal

In Re:

Execution Petition No. ./2023

In Service Appeal No. 1227/2020 

Decided on: 14. 01. 2022

MEMO OF ADRESS

Mukesh S/o Younas Khan R/o Warsak Road, House No. B/2, 
Mohallah Irrigation Colony, Tehsil and District Peshawar.

(PETITIONER)

Versus

1. The Government of Khyber Pakhtunkhwa through Chief 
Secretary, Civil Secretariat, Peshawar.

2. The Government of KPthrough Secretary Establishment, 
Establishment & Administration Department Civil Secretariat, 
Peshawar,

3. The Government of KPthrough Secretary Finance, Finance, 
Finance department at Civil Secretariat Peshawar.

4. The Government of KPthrough Additional Chief Secretary 
Merged Areas, Office at Warsak Road, Peshawar.

(Respondents)

Petitioner

Through

(Ali GeHAR Durrani) 
Advocate High Court 
0332-9297427
khaneliegohar@vahoo.com
SHAH I DURRANI | KHATTAK

mailto:khaneliegohar@vahoo.com
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GOVERNOR’S Si;c:i(liTARV;yi- (I^ATAj 
■ r ADMN WING'i’l-.S-IIAWAR' --

ORDER •

Oil (he nxoiiiiiiciulijlions d/' .Sduclion/f’iiiiiioliiiii ('(i/iiiiiiKcc. ili’.- 
competent audioiity has been pleased lo apin'inl liic (ullowing canditlales as Sweepet in 
BPS-1 I on contract basis plus admissible allowances/bcncdls 

: following tctnk&conditions

1
as [ncsL'iibeii in (lie

“4, • • S.No. , NAME
• s#

Daia Ram S/0
Kotla Molisin Khati Peshawar

Bansi Lai (Giilgasli! colony. Aibal' l•[al

;
2. . Perdeep Singh S/0 Anad Lai Giiolian ( Mouse No..S7 Masjid 

Wabi Gali R.A.Bazar Peshawar Ganti
Ad

—Miikesii
\ >"'.f

! 'S'/O Younis_M;iiUMouse.No..ljdJ.i:duatn>n 7
Colony \\^iirs;irRoad Pedia '

S/0 AI[)rel ( I louse M-7 Telegrajih ODiec 
Colony Mall Road Pe^^iawar Canll.

Abdur Ra/.zaci { Moiisc No.G-l7(I P(7p ' 
Colony, Di.stnci Abbotlabad

Muhammad Maq.sqod (' House No.A.T-i 
Street No,."!: KIiiilid.Quarteis. Warsak Kd Pesliauar

TERM-AND CONDlTfONS OF EMPLr)>jMLNT ON CONTRACT n,\SjS

BPS-1 Pay (1870-5.5-3520)

Period of contract will be 2 yea.s.Ttie contract odd automalica!ly be 
nnl,, 0 1 T'T •'^f’lndated period. However it can be eMciided"

■ .................................

Annual Incremenl will l.c adnii.ss.Mc :,llcr coM.n|elion „r 
service

I-, war

4. Ramish

5. Muhan)iriad Arshad S/O

6. . Muliammad Naveed S/OI
•f

I

: t

■ 2.

terminated on

3.
one-year of

-’1 V

• 4. . f onveya(K;,e allowance as j)cr (iovci .inieni ni/es

House Kent allowance (As per Ciovccnnieiii Rules)

Leave. TA/DA and medical allowan

Notice period for terminaiion ofeomiaci - T 
months salary in lieu thereof

.5.

6.
‘:e (as pcrCiovi;Kules)

7.
'VO nionOis notice or n\,,

8. Gcnevuleni Fund;- Snn.e ll.cilnius .
ServaMi.s,

Contnbuioiy Provident Fund
and 5% ofeontrihuti

7 he employees appointed 
•shall not be entitled to Pc

I-ai/niissib'c to go\ ernnient 

Pf pay by the empl,

;s
9,

of iniiiimum 
by the Ciovcriuneni '\ec.s Ion

• 10. •
‘>'1 contract v.ill n^f c.niin'buir 

n.sion and Cn,
I" () I' / (Kid

\

ED
io be true

.A
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Sttcrioii

OFFlCEWljMi:-
The Services of the

prescribed manner against the regular posts 

the dale of their initial appointment indicated against each :-

brought on regular
' ■■■ trdhCr

are
basis in Ifie 

f orn

Fs-No f Mai'oe of olficiai

;'U'

Present place of posting •
':FF i

Date of Initial
appointment on 
contract basis

Designation F: V/'i

sSfeiiteiiiftli
FATA Secretariat 
Admn & Cpord Department
FATA Secretariat -
Irri &. Hydel Power Division;
NWA - "" • ' 1^-
]ii a HyderPower Division - 
rriiylw Ai^encv-------

01-12-2004 •Sweeper!, , Miili;iiviiii:id Nisar
12-02-2004SweeperRiuni:.ir’ 12-02-2004SweeperMtiliaiiimad Arsliad

liiliiii12-02-2004 ;;SweeperIRani4.
:-C

12-B-2(R;4r- .vee’,:ei'.
.-lii

consequent upon above, they will not be entitled to benefit o^P.p-pi||||||^| 

contributory Provident Fund in terms of Section-19 (2)

SweeperI'nrtkep SiniiO6.

Sweeper[vililianimad Naveed7.

2-
gratuity but only to the 
NWFP Civil Servants Act 1973 S'

pmadditional

FS/E/100-19 (GS) Vol-2/ 
Dated /4/20Q9 
Copy to:-

No. msmmm
7: "-R"'

V MdlS 'CBntant GeCraf (PR^Sub OffePeshawar 

Frertfgatton & Hydel Power (FATA) Peshawar 

neputy Secretary (Adrnn). FATA Secretariai 
5. Estate Officer/DDO, FATA Secretariat.,

I' £Sii;ESs7«;;;ri!Co«..s

Bill Clerk (Admn Department)
Officials concerned.

1.

3,
4.

. t

7.

11.
. 'c;12.

13.
14.

_..SecSP,qy^P||UJ«
' A ■ or V^:

lATTESTgD
to be try

/
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GOVT, or KHYHKK I^AKIH UNKriWA 

rSTABLlSHMKN'l' & AOlvIN: DICPAUTMICNT 
(,IUi;GULA'l'I()N WiN(;) (

Diilcd Pcsiulwnr, Ihc 25"' Jimt*, 2019 ^f 12.

Anv\£xu.re
N«i. SOfO&MVtC&AIV3-!K/2H19: In pursiiuncc ill* inicyralicin unci merger of crsivvliilc 
I'A IA with Kliybcr Pulchtunkhu'u, the Competent Aiilliorii)' is pleased to cluelnrc the 
Inllnwing 117 employees appointed by erstwhile I'A’i’A Seereiaritii us •‘Surplus’* und place 
iliem in the Surplus Pttol oriCsuiblishmcni und Adminislrulinn Ocpiirtmcnl lor llwir further 
ndjusuncni/placcmenl vv.e.r..0l.07.20l‘)>

mmomm
I

Sr.No. Numc of employee UPS (Personal)Dcsignaiion
Ashiq liussnin 
tinnifor Hchman

Assistant
AuUuinl

1ft
2. Ifi

Shimkul KhunJ. !6Assislnnl

/ulild Kltan4. tfiAssistant

Quiscr Khan5. AssisUini Iff

.ShnhIdAll Shalt 
Forooq Khan 
Tauscef Iqbal

IftComputer Operator 
Computer Operator 
Computer Operator

6.
V. 167.

IGK.

Computer Operator 

Computer dpcniior .

169. Waseem

16Aitoriiussaln .10.
0 >

Computer Operator 

Computer Operator 

Cotnputcrbpcroior

16Amir AUn.
16Rab Nawox 

Kamnin

I latr/. Muhtunmad Amjad 

Faxl-ur-Rehman

12.
1613,
16Computer Opcniior14.
16Computer Operator15.
nMciui Druftsman

Sub Ungincer
Drailsmon
Storekeeper
l)rlvcr
Driver
Driver
Driver
Driver

Tjrivcr
Driver

Kajub Ali Khan 
jfltkhliur Khan 
i iiikccm-ud-I3in 
Nnseem Khan
inamullah 
I luxral Gul 

! Said Ayay. .
! Abdul Qadir 
iShurbat Khun 
ilillwfShuh 
'Muhammad Ail

16.
I)17.
IIIK.
719.
520.
521.
522.
523.
524.

25.
526.

A ^attested Scanned by CamScanner

ATTE
4e-bQ4P copy
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27. Khan Muhammnd 
' “ 'is. WahccduHuh Slmh 

I 2'>. Masian Shnh 
5(1. Mubashir Alam
31. Yousnr[!us3nin_
32. llisamiUah 

" '33". 'baud Shall
34. (^mal Willi
35. Alam Xcb
36. Shaiqalullah 

___37. Qismaluilali
3-R. Wall Khan

_ 39. Muhunnnad /uhir Shah
4(1. Nioy. Akiuar 

Mena Jan

Driv«/ 5
5Driver

Driver
Driver

S
5
5Driver

Driver 5
5Driver

f. 5Driver
Driver
Driver
Driver
'rraccr
Tracer

5
5
5
5
5
4Drjvcr

Driver 441.
3MQasiclZaki uUah42.
2Knib Qaiid43. Soblr Slioli 

Muhammad i lu.ssajn 
XuhuirSIiah 
M\ihammod Sharif

2Nalb Quid
Kalb C^id 
Nnib Quid 

XatbQasrd' 
Nsib ^id 
Naib {^asid

44.
245.
246.
247. Dosl Ali __

48. NishalKhaii
49. Wadan Slmh ■
56. Irtomulloh __
51. Maq.sood Jan _
52. Zeeman___
53. Arshnd Khan
34. Khon

Safdar Ali Shah

57. Ilidayaiulloh__
j '58. Khalid Klion
j 59. Shabir Khian____
i 60. Soced Gul
reiT" XahiduHah ___

I 62. ParhadGul __
I 63. Kumecd Kimn 

64. Rashid Khan 
; ^5. Dost Muhammad

2
2
2Naib Qosid 

Naib Quid 
Naib Qasid 
■NoibljasW 
Naib Qasid

2
2
2
2
2Naib Qo^

Naib Qnrid 2
2Naib Qasld

NaibQastd 2
2Ndib Qasid
2Naib Qasid
2Naib Qasid
2Nslb-Qasid
2Noib Qasid
2Naib Qasid, 

NaibQasid 2
2Naib QasidSojidulluh66.
2Naib QasidnUkJwr udPin 

Ail^fur Rehmsm
Muhontmod Amir 
Yasar Aniral 
/jmwd Khan 
Kimya Gill 
Azi}:u!iah

67.
2Cbowkldar68.
'2Choivkidar69.
2Cbowkldar70.
2Cbowkidor

Cbowkldar
Chowkidar

71.
272.
273.

Scanned by C^Sc^ner
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74,' XQhiitMit 
Saniill-jti

76. Inayalulluh
77, Muhammud Abid 
7K. DjiucT Khan
79* Mul^ammad Salccm 
liq, Faj^cilaq ~ “
Hi. AInmzcb ’
82. FJcliati badshalt ^
81 NiwAll ‘ "
8^. Muhammad Arshad 
^ 'HoShuiiah 

Jan
87. Muhammad Arshod 

RamisU 
Knran

90. Majlii Anwar
91. Shumail 
9^' iruhid Maseeh 
93. Noeem Munir

Cttmvkhlar 
Clmwkldar ~
Chowkldor 
Chowkidor 
AC Cleaner

2
2I

2
2W 2

Ac CIcancr/N/Oasid
Mat; 2
Mali 2

2Mall
2Coek

Cook
Khudim Mosque

2
2

86. 2Rcgulption Dcidar _ 
Sweeper 2

288. Sweeper
Sweeper 2I 89.

2Sweeper
Sweeper 2

2Sweeper
2Sweeper

Sweeper 294. Pardeep Singh____
Mukesh___ ____
Muhammad Naveed 
Daia Ram 
Muhammad Nlsar

2Sweeper'5.
2Sweeper96.
2Swcqicr97.
2Sweqaer98.
I>ja!b QosldSaid Anwar99.
1MsibQasid100. Ilasccb Zeh ____

101. Abid
102. Wakccl Khan_______
103. Muhammad Amjad Ayax
104. Samiullah ____
105. iluhib-uf-Rchman___
106" Muhammad Shoaib ‘
107. I3awar Khan __
108. Misbalnillah______
109. Muhammad Tapvccr 
MOJ Waqas Khurshid

Muhainmad ^hir Shah

INolb Quid
INalb Qasld

Nalb Quid I
INalb Qasid

Naib^td 
Naib Qasid 

"NaTbOasid 
Nalb Qasid

1
1
I
I
INaib Qasid
iNalb Qasid

NoibQasld* I

^ ]\\2, \Naib Qasid 
Bera

Javed Khan
I113. NoorNabii

1J4. Amjad Khan 
115; Js^vad Khan

1Mall
1Mali

Cbowkidbr
Chowkidar

Inamulhaq _ _
Sir«j-u_d-dln

order io ensure proper and expeditious ndjustmcnl/absorpOon orihe abo\c
. listoblislimcnl Dcpartmcnl hus

116.
117. .r

In2.
mcniioncd surplus siofT, Dqjuiy Sccrclaiy {Eslablishmcni)

ATTESTED) Scanned by CamScanner

to be true Copy



mmMr ■ .loc’nl person to properly inonilor ilio wUoIc process of adjuslniunl/ 
E^ttiecnivnl ortite surplus pvuil sinlT.

■'• I ('onsctpieni opon alioVc nit live above surplus sUilT aloiiywilh ibeir orijjinal 
P iveovtl orjsevvieo nre vlireclett lo ivporl to the Deputy Seea'lury (Mslahlisbrnenl) l■‘sUlb!ishme^u 
^ Dcpnvtnwnl lor Ivirllwr necessary aelion.

CIIIKK SI'XUKTAUY
c;ovT. or kiiyiikr pakiitunkhwa

(.'opy in:-
1. Ailditionnl ('lvierScerclar>\ Deparlmenl.
2. AtUlilional ChierSeeremry. Mcriieil Areas Secretariat, 
r'. Senior Member UonrJ of Uevemic..
a. Princii^al Sucrciary to Ciovernor, Khyt>cr Pakhiunkhwu.
5. Vrincipal Secretary lo ChicrMiivislcr, Kliyber PnkhUinkhwa. 
ft. All Adminisinilivc Secrelurics. Khyhcr Pukhliinkhwa.
7. fho Accountant (Ic.iicral. Khyhcr Pakhlunkbwn.
K. Sccrclury (AUViC) Merged Areas Scerclarial.
*). Additional Sccrclao* (AU^C) Merged Areas Secrelurial with ibc request lo hand 

the relevant record of the above siafl'to the t^sluhlislimenl Deparlmenl forover
funher neccssar)' action and taking up the ease with Ihc l-in.uncc Department wiih 
ivgard to rmanclnl implications ofllic sUdfw.c.i. 01,07.2019.

10. AH Divi.sional Commis.sioncrs in Khyhcr PaklUiiiikhwn.
I 1. All Dcpuiy C’ornniissinncrs li^ Khyhcr Pakhtiinkhwa.
12. Director Cicneral Inrormalion, Khylwr Pakhlunkhwa. 
l.V PS to Chief Secretary, Khybcr PokhUinkhwu.
H. Dcpuiy Secretary (iislablishmenl), Ivslablishmcnl DcparlmeiU for necessary 

uclion.
15. Section OtTicer (IZ-I), l•stahlishmcm Department.
Irt, Section OITicer (li-IIlj Uslnhlishmcni Department for necessary uclion.
17. Section onVeer (IMV) P.siablishmcnt Depaftmem.

.18. PS lo Sccrclury I’slablishmcnl Departmem.
19. PS lo Special SecrclmV (Rcgulalion), l-slablishmctU Dcparimcn^
20. PS lo Special Sccrclur'jy (lisinblishmcnl). lislablisbmcnl Dcprfj^iKol.

{(;XurtAU
SEGTfON QFFrCER (O&M)

■ attests®

, ; *

Scanned by CamScarmer

ATIStriifevCopy
J
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services tribunal, kpk: PESHAWAR

/ c2
Service Appeal No, 72020

!X::-r7iHaseeb Zeb S/o Aurangzeb,
Naib Qasid,
Khyber Pqkhtgnkhwa Ombudsperson Secretariat, 
Room No.212, Benevolent Fund Building, 
Peshawar Cantt............

d h0 « cd

Appellant
VERS US

1. The Govt of KPK 
Through Chief Secretary, 
Civil Secretariat, Peshawar.

2. The Govt of KPK
Through Secretary Establishment,
Establishment & Administration Department,
Civil Secretariat, Peshawar.

The Govt of KPK' ^
Through Secretary Finance,
Finance Department, Civil Secretariat, Peshawar

• 3.

4. Government of KPK
Through Additiorial Chief Secretary Merged Areas, 
Office'at Warsak Road, Peshawar, Respondents

appeal u/s 4 of the Services Tribunal Act, 
1974 against the impugned Notiflcatidn 

\] No.SO(0&M/E&AD/3-18/2019
vide which the 117 employees including the 

appellant appointed by erstwhile FATA Secretariat 

as Surplus and placed them in the Surplus Pool
of Establishment & Administration Department for 

their

dated 25.04.2019

further adjustment/ placement w.e.f.



1
Office Order No.00209/EA dated 

23.08.20T9 and Office Order No.SOG{5WD)l- 

60/Staff/2019/1946-55 dated 27.08.2019 vide
which the appellant has been adjusted in 

Ombudsperson Secretariat from the Surplus Pool.

Prayer In Appeal*
On acceptance of this appeal, the impugned Notification 

dated 25.G6.2019, office orders dated 23.08.2019 

27.08.2019 may please be set aside and consequently the 

respondents be directed to adjust the appellant in Civil 
Secretariot of Establishment & Administrotion Department or 

Finance Department.

Respectfully Sheweth:

The appellant humbly submits as under:

That the appellant was the employee of erstwhile FATA 

Secretariat and he
Administration Department of erstwhile FATA Secretariat.

That after merger of FATA into Province 

Pakhtunkhwa, the respondent No.! 
SO(O&M/E&AD/3-18/2019 doted 25.06.2019 declared 

employees including appellant as “Surplus" and placed them 

in the Surplus Pool of E&AD for their further adjustment/ 
placement N|.e.f. 01.07.2019. (Copy of Notification 
25.06.2019 is Annexure “A").

and

1.

was serving os Naib Qasid in

2. of Khyber
vide Notification

117

doted

3. That the respondent No.l vide Notification No.SO(E-
l)/E&AD/9-126/2019 dated 24;01.2019 directed the Finance 

Department Office working under the erstwhile 

Secretariat,
FATA

henceforth report to Secretary Finance 

Department KPK. (Copy of Notification dated 24.01.2019 is 

Annexure “B”).
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4^ That the appellant should have been adjusted in Finance 

Department KPK but was adjusted in Ombudsperson 

Secretariat from the Surplus Pool vide office order dated 

23.08.2019 and 27.08.2019, (Copies of office orders dated 

23.08.2019 and 27.08.2019 are Annexure "C" & “D”).

5. That it is pertinent to mention here that, the employees of 
erstwhile FATA Secretariat including appellant impugned the 

notification dated 25.06.2019 ibid through writ petition 

No,3704-P of 2019 in the Honourable Peshowar High Court, 
Peshawar and the Hon'ble Court dismissed the said petition 

vide order/ judgment dated 05.12.2019. (Copies of writ 
petition and order/ Judgment dated 05.12.2019 are Annexure 
“E" & “F").

6. That thereafter, the employees of erstwhile FATA Secretariat 
including the appellant filed CPLA No.881/2020 in the august 
Supreme Court of Pakistan against the order/ judgment 

dated 05.12.2019 passed by the Hon'ble Peshawar High 

Court, Peshawar and the Honourable Apex Court while 

deciding the CPLA vide order/ judgment dated 04.08.2020 

held that the correct forum to adjudicate upon is the Service 

Tribunal and the petitioner should have approach the 

competent forum. (Copy of order/ Judgment doted 

04.08.2020 is Annexure “G ”).

7. That the appellant being aggrieved from the notifications 

and orders, files fhe instant appeal, inter alia, on the 

following amongst other grounds:

GROUNDS:
A. That the impugned Notification dated 25.06.2019, office 

orders dated 23.08.2019 and 27.08.2019, are illegal, against 
facts and law on the subject as well as Surplus Policy.

ED
to be true Copy
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B That the Impugned notifications and orders 

violation of law on the subject and the Constitution

That the impugned notifications and 

unlawful void and ineffective 

appellant.

r are the sheer 

as well.

C. orders are illegal 
upon the rights of the

D. That the impugned notifications and orders are against the 
principles of natural justice and fundamental rights as 

guaranteed under the Constitution of Islamic Republic of 
Pakistan, 1973.

E. That in fact, the appellant's case is not of abolition of posts, 
or service or setup to begin with and the concerned,
departments and attached department together with the 

posts continue to exist and have not been abolished.

F. That neither conscious application of mind has been 

undertaken nor speaking nor reasoned order has been 

passed and Surplus Pool Policy, 2001 has been 

applied to the appellant.
senselessly

G. That the impugned notifications and orders have been 
issued/ passed in flagrant violation of the law and the Surplus 

Pool Policy itself and deserves to be set aside.

H. That the mechanism provided for adjustment and fixation of 
seniority of the surplus employees in the Surplus Pool Policy, 
2001 will deprive the appellant of his seniority and other 
benefits- will render him junior to those who have been
appointed much later in time than the appeilarjt.

i

That as there is no service structure and service rules and 

promotion for the employees of Ombudsperson Secretariat 
the adjustment of appellant in the said Secretariat will 
damage the service career and rights of the appellant by

ATTEJ 
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means of discrimination and misapplication of Surplus Pool 
Policy, 2001.

J- That blatant discrimination has been committed in the 

adjustment of the appellant as compared to other similarly 

placed employees of erstwhile FATA Secretariat have been 

adjusted in different departments of KP Civil Secretariat.

K. That the appellant seeks leave to agitate more grounds at 
the time of arguments in the instant app'eal.

It is, therefore, most humbly prayed' that 

acceptance of the instant service appeal the impugned 

Notification dated 25.06.2019, office orders dated 23.08.2019 

and 27.08.20.19 may please be set aside gpd consequently 

the respondents be directed to adjust the appellant in Civil. 

Secretariat ot Establishment & Administration Department or 

Finance Department.

on

Any other remedy which deems fit by this Honourable 

Tribunal may also be granted in falour of the appellant.

/

Through

Syed 'rahya Zahid GilanI

Ateeq-ur-Rehman 7

Syed Murtai(yf ahtd Gllani
Advocates High CourtDate: _LL/03/2020

• 5.1
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MFORE THE SERVICES TRIBUNAL KPK^ PF5;hawap

Service Appeal No._ 72020

Haseeb Zeb Appellant
VERSUS * ;

Govt of KPK and others Respondents

AFFIDAVIT
I Muhammad Haseeb Zeb s/o Aurangzeb, Naib Qasid, Khyber 

Pcjkhtunkhwa Ombudsperson Secretariat, Room No.2i2, Benevolent 
Fund Building, Peshawar Caritt, do hereby solemnly affirm and 

declore on oath that the contents of the accompanying Service 

Appeal are true and correct to the best of my knowledge and belief 

and nothing has been concealed from this Hon’ble Tribunal.

i'

i :
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BEFORE THE SERVICES TRIBUNAL. KPK PFSHawap

SeWice Appeal No, 72020

Cl-"" Zeb Applicant/Appellant
VERSUS

Govt of KPK and others Respondents

Application for suspension of the operation of 
impugned Notification dated 25.06.2019, offrce
orders dated 23.08.2019 and 27.08.2019, till the final
decision of the instant service appeal.

Resj^ectfullv Shewethr
1. That the titled , service appeal is filed before this Hon'bie 

Tribunal in which no date of hearing has yet been fixed.

2. That the applicant/ appellant has got a good prima facie 

case in his favour, ond is sanguine about its success.

3. That the balance of convenience also lies in favour of the 

applicant/ appellant for the grant of interim relief.

4. That if Notification dated 25.06.2019, office 

23.08.2019 and 27.08.2019,
orders dated 

are not suspended, the 

applicant/ appellant would suffer irreparable loss.

Am
tobelr Copy
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5. That the facts and grounds of the accompanying service 

appeal may kindly be read as an integral part .of this ^
application.

it is, therefore, respectfully prayed thot on occeptance 

of this application, the operation of Notification dated
25.06.2019, office orders dated 23.08.2019 and 27.08.2019,

may kindly be suspended, till the fincal'dec^iof^of the instant 
service appeal.

App icjant^^pellant
Through

Ateeq-ur-Rehman
Advocate High CourtDate; _LL/f3/2020

AFFIDAVIT:

It is stated on oath that the contents of Application are true
and correct to the best of my knowledge and belief and nothing has 

been concealed from this Hon’ble Tribun^i^

to be trtie Copv
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BEFORE the KHYBER PAKHTUNKHWA service TRIBUNAL PESHAWAR

Service-Appeal No. 1227/2020

Date of Institution ... 
Date of Decision ...

21.09.2020
14.01.2022

Hanif Ur Rehman, Assistant (BPS*16), ' Directorate of Prosecution Khyber
(Appellant)Pakhtunkhwa.

.A'-

VERSUS

Government of Khyber Pakhtunkhwa through its Chief Secretary at Civil 
Secretariat Peshawar and others, r- (Respondents)

Syed Yahya Zahi^GiHani, Taimur Haider Khan & 
Ait Gohar Durrani/
Advocates

4. ,
7*

For Appellants
>

!
Muhammad Adeei Butt, 
Adait,ional Advocate General For respondents . r-

'
V

AHMAD SULTAN TAREEN 
ATIQ-UR-REHMAN WAZIR

CHAIRMAN
MEMBER (EXECUTIVE) IV •

/

II i

JUDGMENT

ATIO-UR-REHMAN WAZIR MEMBER This Single judgment ,. 

shall dispose of the instant service appeal as well as the following connected

service appeals, as common question of law and facts are involved therein:-
1

;
1. 1228/2020 titled Zubair Shah

S'

2. 1229/2020 titled Farooq Khan

3. 1230/2020 titled Muhammad Amjid Ayaz

4. 1231/2020 titled Qaiser.Khan

5. 1232/2020 titled Ashiq Hussain 

.6. 1233/2020 titled Shoukat Khan 

7. 1244/2020 titled Haseeb Zeb

■I

\

>
i
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8. 1245/2020 titled Muharrimad'Zahir Shah'"'

9, 11125/2020 titled Zahid Khan 

10.11126/2020 titled Touseef Iqbal

02. Brief facts of the case are that the appellant was initially appointed as 

Assistant (BPS-11) on contract basis in Ex-FATA Secretariat vide order dated 01- 

12-2004. His services were regularized by the order of Peshawar High Court vide 

judgment dated 07-11-2013 with effect from 01-07-2008 in compliance with
I

cabinet decision dated 29-08-2008. Regularization of the appellant was delayed

by the respondents for quite longer and In the meanwhile, in the wake of merger 

of Ex-FATA with' the Province, the appellant alongwith others were declared
1

surplus vide order dated 25-06-2019. Feeling aggrieved, the appellant alongwith

others filed wri^etition No 3704-P/2019 in Peshawar High Court, but in the 

mean' ite the appellant alongwith others were adjusted in various directorates, 

hence the High Court vide judgment dated 05-12-2019 declared the petition as 

;infructuous, which was challenged by the appellants in the supreme court of 

Pakistan and the supreme court remanded their case to this Tribunal vide order 

dated 04-08-2020 in CP No. 881/2020. Prayers of the appellants are that the 

impugned order dated 25-06-2019 may be set aside and the appellanti may be 

retained/adjusted against the secretariat'^adre borne at the strength of 

Establishment & Administration Department of Civil Secretariat. Similarly
\

i seniority/promotion may also be given to the appellants since the inception of 

their employment in the government department with back benefits as per

judgment titled Tikka Khan & others Vs Syed Muzafar Hussain Shah 8i others 

(2018 SCMR 332) as well as in the light of'judgment of larger bench of high court

in Writ Petition No. 696/2010 dated 0.^11-2013.

03. Learned counsel for the appellants has contended that the appellants has ' 

not been treated in accordance with law, hence their rights secured under the. ' 

Constitution has badly been violated; that the impugned order has'not been ■

atteste
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passed in accordance with law, therefore is not tenable and Habie to be set aside; 

that the appellants were appointed in Ex-FATA Secretariat on contract basis vide 

order dated 01-12-2004 and in compliance with Federal Government decision

dated 29-08-2008 and in pursuance of judgment of Peshawar High Court dated 

07-11-2013, their services were regularized with effect from 01-07-2008 and the 

appellants were placed at the strength of Administration Department of Ex-FATA 

Secretariat; that the appellants were discriminated to the effect that they 

placed in surplus pool vide order dated 25-06-2019, whereas'services of similarly 

placed employees of all the departments were transferred to their respective 

departments in Provincial Government; that placing the appellants in surplus pool

were

was not only illegal bijit contrary to the surplus pool policy, as the appellants 

never opted fe placed in surplus pool as per section-5 (a) of the Surplus Pool 

Mpfof 2001 as amended in 2006 as well as the unwillingness of the appellants 

is also clear from the respondents letter dated 22-03-2019; that by doing so, the 

mature service of almost fifteen years may spoil and go in waste; .that the illegal
I I

land untoward act of the respondents is also evident from the notification dated
i'

108-01-2019, where the erstwhile FATA Secretariat departments and directorates
f

h<ive been shifted and placed under the administrative control of Khyber 

Pakhtunkhwa Government Departments, whereas the appellants were declared 

surplus; that billion of rupees have been granted by the Federal Government for 

merged/erstwhile FATA Secretariat departments but unfortunately despite having 

same cadre of posts at civil secretariat, the respondents have carried out the

unjustifiable, illegal and unlawful impugned order dated 25-06-2019, whidh is not

only the violation of the Apex Court judgment, but the same will also violate the 

fundamental rights of the appellants being enshrined in the Constitution of 

Pakistan, will seriously affect the promotion/seniority of the appellants; that

discriminatory approach of the respondents is evident from the notification dated 

22-03-2019, whereby other employees of Ex-FATA were not placed in surplus 

pool but Ex-FATA Planning Ceil of P&D was placed and merged into ProVinciai ■

ATTESTE
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P&D Department; that declaring the appellants surplus and sub^quently their 

adjustment in various departments/directorates are illegal which however
r

required to be placed at- the strength of, Establishment & Administration

department; that as per judgment of the High Court, seniority/promotions of the

appellants are required to be dealt with in accordance with the judgment titled

Tikka Khan Vs Syed Muzafar (2018 SCMR 332), but the respondents deliberately
*

and with malafide declared them surplus, which is detrimental to the interests of 

the appellants in terms of monitory loss as well as seniority/promotion, hence 

interference of this tribunal would be warranted in case of the appellants.

were

04. Learned Additional Advocate General for the respondents has contended 

that the appellants has been treated at par with the law in vogue i.e. under 

A) of the Cvil Servant Act, 1973 and the surplus pool policy of the 

''provincial government framed thereunder; that proviso under Para-6 of the
I
I

surplus pool policy states that in case the officer/officials declines to be 

adjusted/absorbed in the above manner in accordance with the priority fixed as
[

per his seniority in the. integrated list, he shall loose the facility/right of 

' adjustment/absorption and would be required to opt for pre-mature retirement 

from government service provided that if he does not fulfill the requisite 

; qualifying service for pre-mature retirement, he may be compulsory retired from 

service by the competent authority, however in the instant case, no affidavit is

sectiorh.

forthcoming to the effect that the appellant refused to be absorbed/adjusted

under the surplus pool policy of the government; that the appellants
/

ministerial staff of ex-FATA Secretariat, therefore they

were

were treated under 

I section-ll(a) of the Civil Servant Act, 1973; that so far as the issue of inclusion of

posts in BPS-17 and above of erstwhile agency planning cells, P&D Department 

merged areas secretariat is concerned, they were planning cadre employees, 

hence they were adjusted in the relevant cadre of the provincial government; that 

after merger of erstwhile FATA with the Province, the Finance Department vide

Atteste
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order dated 2Mi-2019 and U-06-2020 created posts in the administrative 

departments in pursuance of request of establishment deparlTnent, which 

not meant for blue eyed persons as is alleged in the appeal; that the appellants 

has been treated in accordance with law, hence their appeals being devoid of 

merit may be dismissed.

were

05. We have heard learned counsel for the parties and have perused the 

record.

06. Before embarking upon the issue in hand, it would be appropriate to 

explain the background of the case. Record reveals that in 2003, the federal 

government created 157 regular posts for the erstwhile FATA Secretariat, against 

which 117 emcees including the appellants were appointed on contract basis in 

r fulfilling all the codal formalities. Contract of such employees 

renewed from time to time by issuing office orders and to this effect; the final 

extension was accordea for a further period of one year with effect from 03-12- 

, 2009. In the meanwhile, the federal government decided and issued instructions 

dated 29-08-2008 that ail those employees working on contract against the posts 

■ from BPS-1 to 15 shaJI be regularized and decision of cabinet would be applicable
I

I to contract employees working in ex-FATA Secretariat through SAFRON Division 

;fcr regularization of contract appointments in respect of contract employees 

iwsrking in FATA. In pursuance of the directives, the appellants submitted 

applications for regularization of their appointments as per cabinet decision, but 

such employees were not regularized under the pleas that vide notification dated 

21-10-2008 and in terms of the centrally administered tribal areas (employees 

status order '1972 President Oder No. 13 of 1972), the employees working in 

FATA, shall, from the appointed day, be the employees of the

2004. was

provincial

government on deputation to the Federal Government without deputation 

allowance, hence they are not entitled to be regularized under the policy decision

dated 29-08-2008.

'ATTESTE 
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07, In 2009,, the provincial government promulgated regu!.:^rization of service 

Act, 2009 and in pursuance, the appellants approached die additional 

secretary ex-FATA for regularization of their services accordingly, but no action 

their requests, hence the appellants filed writ petition No 969/2010 

for regularization of their services, which was allowed vide judgment dated 30-11- 

2011 and sen/ices of the appellants were regularized under the regularization Act, 

2009, against which the respondents filed civil appeal No 29-P/2013 and the 

Supreme Court remanded the case to the High Court Peshawar with direction to 

re-examine the case and the Writ Petition No 969/2010 shall be deemed to be 

pending. A three member bench of the Peshawar High Court decided the issue

chief

was taken on

I

vide judgment^dated 07-11-2013 in WP No 969/2010 and services of the 

appella regularized and the respondents were given three months time to 

repare service structure so as to regulate their permanent employment in ex-

were

FATA Secretariat vis-a-vis their emoluments, promotions, retirement benefits and
I

inter-se-seniority with further directions to create a task forte to achieve the
\

objectives highlighted above. The respondents however', delayed 

regularization, , hence they filed COC No. 178-P/2014 and in compliance, the 

respondents submitted order dated 13-06-2014' where'tly; services of the

their

appellants were regularized vide order dated 13-06-2014 wifb /effect from 01-07- 

2008 as well as a task force committee had been constituted by Ex-FATA 

Secretariat vide order dated 14-10-2014 for preparation of service structure of 

such employees and sought time for preparation of service rules. The appellants 

again filed CM No. 182-P/2016 with IR in COC No 178-P/2014 In WP No

969/2010, where the learned Additional Advocate General alonowith departmental 

representative produced letter dated 28-10-2016, whereby service rules for the

secretariat cadre employees of Ex-FATA Secretariat had been stjown 

■formulated and had been sent to secretary SAFRAN for approval, hence vide 

judgment dated 08-09-2016, Secretary SAFRAN was directed to finalize the 

matter within one month, but the respondents instead of doing the needful.

to be
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declared all the 117 employees including the appellants as surplu? vide order 

dated 25-06-2019, against which the-appellants filed Writ: petition No. 3704-

P/2019 for declaring the impugned order as set,aside and retaining the appellants

in the Civil Secretariat of establishment and administration department having the 

similar cadre of post of the rest of the civil secretariat empioyee.s.

08. During the course of hearing, the respondents produced copies of 

notifications dated 19-07-2019 and 22-07-20i9 that such employees had been 

adjusted/absorbed in various departments. The High Court vide judgment dated 

05-12-2019 observed that after their absorption , now they are regular employees 

of the provincial government and would be treated as such for all intent and 

purpose^-^jficluding their seniority and so far as their other grievance regarding 

--tn^r retention in civil secretariat is concerned, being civil servants, it would 

involve deeper appreciation of the vires of the policy, which have not been 

impugned in the writ petition and in case the appellants still feel aggrieved 

regarding any matter that could not be legally within the frarr;ework of the said 

policy, they would be legally bound by the terms and conditions of service and in 

view of bar contained in Article 212 of the Constitution, this court could 

embark upon to enteitain the same. Needless to mention and we expect that 

I keeping in view the ratio as contained in the judgment titied Tikka Khan and 

others Vs Syed .Muzafar Hussain Shah and others (2018 SCMR 332), the seniority 

would be determined accordingly, hence the petition was declared as inffuctuous
I

jand was dismissed as such. Against the judgment of High Court, the appellants 

,fi ed CPLA No 881/2020 in the Supreme Court of Pakistan, which was disposed of 

vije judgment dated 04-08-2020 on the terms that the petitioners should 

aijjproach the service tribunal, as the issue being terms and condition of their 

service, does fall within the jurisdiction, of service tribunal, hence the appellant 

filed the instant service appeal.

not
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09. Main concern of the appellants in the instant service appeal is that in the - 

first place, declaring them surplus is illegal, as they were serving against regular 

posts in administration department Ex-FATA, hence their services were required 

to be transferred to Establishment & Administration Department of the provincial
I

I government like other departments of Ex-FATA were merged in their respective 

! department. Their second stance is that by declaring them surplus and their

subsequent adjustment in directorates affected them in monitory terms as well as
/

their seniority/promotion also affected being placed at the bottom of the seniority

line.

10. In view of the foregoing expianation, in the first place, it would be 

"S count the discriminatory behaviors of the respondents with the 

,^p^e)lants, due to which the appellants spent almost twelve years in protracted 

litigation right from 2008 till date. The appellants were appointed on contract 

basis after fulfilling ail the codal formalities by FATA Secretariat, administration 

wing but their services were not regularized, whereas similarly appointed persons 

by the'Same office with the same terms and conditions vide appointments orders 

dated 08-10-2004, were regularized vide order dated 04-04r2009. Similarly a 

batch of another 23 persons appointed on contract were regularized vide order 

dated 04-09-2009 and 'still a batch of another 28 persons were regularized vide 

order dated 17-03-20o4 hence the appellants were discriminated in regularization 

of their services without any valid reason. In order to regularize their services, the ‘ 

appellants repeatedly requested the respondents to consider them at par with 

those, who were regularized and finally they submitted applications for 

implementation of the decision dated 29-08-2008 of the federal government, 

where by aii those employees working in FATA on contract'were ordered to be 

regularized, but their requests were declined under the plea that by virtue of 

presidential order as discussed above, they are employees of provincial
I J ' ' ’

government and only on deputation to FATA but without deputation allowance.

appropna
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hence they, cannot be regularized, the fact however remains that they 

employee of provincial government and were appointed by administration 

department of Ex-FATA Secretariat, but due to malafide of the respondents, they 

were repeatedly refused regularization, which however was not warranted. In the

were not

meanwhile, the provincial government promulgated Regularizaiion Act, 2009, by 

virtue of which all the contract employees were regularized, but .the appellant 

were again refused regularization, but with no plausible reason, hence they 

again discriminated and compelling them to file Writ PetitiorMn Peshawar High 

Court, which was allowed vide judgment dated 30-11-2011 without any debate, 

as the respondents had already declared them as provincial employees and there 

was no

were

reason .whatsoever to refuse such regularization, but the respondent 

instead of their regularization, filed CPLA in the Supreme Court of Pakistan 

against sj decision, which again was an act of discrimination and malafide, 

where the respondents had taken a plea that the High Court had allowedy
regularization under the regularization Act, 2009 but did not discuss 

regularization under the policy of Federal Government laid down in the office 

memorandum issued by the cabinet secretary on 29-08-2008 direrting the 

regularization of services of contractual employees working in FATA, hence the 

Supreme Court remanded their case to High Court to examine this aspect as well. 

A three member bench of High Court heard the arguments, where the

their

respondents took a U tjjrn and agreed to the point that the appellants had been 

discriminated and they yvill be regularized but sought time for creation of posts 

and to draw service structure for these and other employees to regulate their 

permanent employment. The three member bench of the High Court had taken a 

serious view of the unessential technicalities to block the way of the appellants,
I I

;Wio too are entitled to the same relief and advised the respondents that the 

^petitioners are suffering and are in trouble besides mental agony, hence such 

'regularization was allowed on the basis of Federal Government decision dated 29- 

08-2008 and the appellants were declared as civil servants of the FATA

ATTESTff^
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Secretariat and not of the provincial government. In a manner, the appellants 

wrongly refused their right of regularization under the Federal Government 

Policy, which was conceded by the respondents before three member's bench, 

but the appellants suffered for years for a single wrong refusal of the 

respondents, who put the matter on the back burner and on the ground of sheer 

technicalities thwarted the process despite the repeated direction ofj the federal
I

government as well as of the judgment of the courts. Finally, Services of the 

i appellants were very unwillingly regularized in 2014 with effect from 2008 and 

that too after contempt of court proceedings. Judgment of the three member

iwere

bench is very clear and by virtue of such judgment, the respondents 

required to regularize them in the first place and to own them as their own 

employees borne

were

the strength of establishment and administration department 

'ecretariat, but step-motherly behavior of the respondents continued 

unabated, as neither posts were created for them nor service rules were framed

of B

for them as were committed by the respondents before the High Court and.such 

commitments are part of the judgment dated 07-11-2013 of Peshawar High 

Court. In the wake of 25th Constitutional amendments and upon merger of FATA 

Secretariat into Provincial Secretariat, aii the departments' alongwith staff 

merged into provincial departments. Placed on record is notification dated 08-01- 

2019, where P&D Department of FATA Secretariat was handed over to provincial 

P&D Department and law & order department merged into Home Department 

vide notifcation dated ^ 16-01-2019, Finance department merged into provincial

were

Finance department vide notifcation dated 24-01-2019, education department 

vide order dated 24-01-2019 and similarly all other department like Zakat & Usher 

Department, Popuiation Welfare Department, Industries, Technical Education, 

Minerals, Road & Infrastructure, Agriculture, Forests, Irrigation, Sports, FOMA and 

others were merged into respective Provincial Departments, but the appellants 

: being employees of the administration department of ex-FATA were not merged 

into Provincial Establishment & Administration Department, -father they were

to be true Copy
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declared surplus, which was discriminatory and based on maiafide, as there was

no reason for declaring tfie appellants as surplus, as total strength of FATA 

Secretariat from BPS-1 to 21 were 56983 of the civil administration against which
■ I

employees of provincial government, defunct FATA DC, employees appointed by 

F^TA Secretariat, tine directorates and autonomous bodies etc were included, ■ 

amongst which the number of 117 employees including the appellants

granted amount of Rs. 25505.00 million for smooth transition of the employees
/

as well as departments to provincial departments and to this effecti

were

a summery

was submitted by the provincial government to the Federal Government, which

was accepted and vide notification dated 09-04-2019, provincial government 

asked to ensure payment of salaries and other obligatory .expenses, including 

terminal benefits as well of the employees against the regular sanctioned 56983 

posts of

was

administrative departments/attached directorates/field formations of 

erstwhile FATA, which shows that the appellants were also working against 

sanctioned posts and they were required to be smoothly merged with the

establishment and administration department of provincial government, but to 

their utter dismay, they were declared as surplus inspite of the fact that they 

posted against sanctioned posts and declaring them surplus, 

than maiafide of the respondents. Another discriminatory behavior of the 

respondents can be seen, when a total of 235 posts were created vide order 

dated 11-06-2020 in administrative departments i.e. Finance, home, Local 

Government, Health, Environment, Information, Agriculture,' Irrigation, Mineral 

and Education Departments for adjustment of the staff of the

I

were was no more

respective

departments of ex-FATA, but here again the appellants were discriminated and no 

post was created for 

they were declared surplus and later on

in Establishment & Administration Department andem

were adjusted in various directorates, 

which was detrimental to their rights in terms of monetary benefits, as the

allowances admissible to them in their new places of adjustment were less than 

the one admissible in civil secretariat. Moreover, their seniority was also affected’
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as they were placed at the bottom of seniority and their promotions, as the 

appellant appointed as Assistant is still, woridng as Assistar-c in 2022, are the 

factors, which cannot be ignored and which shows that injustice has been, done to 

the appellants. Needless to mention that the respondents failed to appreciate that 

jthe Surplus Pool Policy-2001 did not apply to the appellants since the same was 

.specifically made and meant for dealing with the transition of district system and 

resultant, re-structuring of governmental offices under the devolution of powers 

from provincial to local governments as such, the appellants service in erstwhile 

FATA Secretariat (now merged area secretariat) had no nexus whatsoever with

the same, as neither any department was abolished n6r any post, hence the 

surplus pi policy applied on them was totally illegal. Moreover the concerned 

rned counsel for the appellants had added to their miseries by contesting their

cases in wrong forums and to this effect, the supreme court of Pakistan in their 

case in civil petition No. 881/2020 had also noticed that the petitioners being 

pursuing their remecjy before the wrong forum, had wasted much of their time 

and the service Tribijna! shall justly and sympathetically consider the question of 

delay in accordance with law. To this effect we feel that the dbiay occurred due to 

wastage of time before wrong forums, but the appellants continuously contested 

their case without .any break for getting justice. We feel that their case 

already spoiled by the respondents due to sheer technicalities and without 

touching merit of the case. The apex court is very clear on the point of limitation 

that cases should be considered on merit and mere technicalities including 

limitation shall not debar the appellants from the rights accrued to them. In the 

instant case, the appellants has a strong case on merit, hence we are inclined to
, • I ' ■

condone the delay occurred due to the reason mentioned above.

s.

was

We are of the considered opinion that the appellants has not been treated
I

in accordance with law, as they were employees of administration department of 

the ex-FATA and such stance was accepted by the respondents in their comment.

11.
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submitted to the High Court' and the High Court vide judgment dated 07-11-2013 

declared them civil serj/ants and employees of'administration department
, , ' I

FATA Secretariat and regularized their services against sanctioned posts, despite 

they were declared surplus. They were discriminated by not transferring their 

services to the establishment and administration department of provincial 

government on the analogy of other employees transferred to their respective 

I departments in provincial government and in case of non -availability of post,
i
;F nance department was required to , create posts in Establishment & 

A jministration Department on the analogy of creation of ', posts in other

of ex-

Administrative Departments as the Federal Government had ,granted amount of 

Rs. 255; million for a total strength of 56983 posts including the posts of the 

appellants and declaring them surplus was unlawful and^ based on malaftde and 

on this score alone the impugned order is liable to be set aside. Vhe correct
course would have, been to create the same number of vacancies, in their 

] respective department I.e. Establishment & Administrative Department and to 

post them in their own department and issues of their seniority/promotion was 

required to be settled in accordance with the prevailing law and rule.

12. We have observed that grave injustice has been meted out to the 

appellants in the sense that after contesting for longer for their.regularization and 

finally after getting regularized, they. were, still deprived of the service 

structure/rules and creation of posts despite the repeated directions of the three 

member bench of Peshawar High Court in its judgment dated 07-11-2013 passed 

in Writ Petition No. 969/2010. The same directions has still not-been implemented 

made worse when impugned order of placing them in surplus 

pool was passed, which directly affected their seniority and the future career of 

the appellants after putting in 18 years of service and half of their service has 

already been wasted in 'litigation.

and the matter was

■ATTESTS
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13. In view of the foregoing discussion, the instant appeal alongwith 

connected service appeals are accepted. The impugned order dated 25-06-2019 is 

set aside with direction to the respondents to adjust the appellants in their 

respective department i.e. Establishment & Administration Department Khyber 

Pakhtunkhwa against their respective posts and in case of'non-availability of 

posts, the same shall be created for the appellants on the san^e manner, as were 

created for other Administrative Departments vide Finance Department

notification dated 11-06-2020. Upon their adjustment in their respective
1 ■ '

I department, they are held entitled to all consequential benefits. The issue of their 

; saniority/promotion shall be dealt with in accordance with the provisions 

contained in Civil Servant Act, 1973 and Khyber Pakhtunkhwa Government
I , V .
I

Servants (Appointment, Promotion & Transfer) Rules, 1989, particularly Section- 

17(3) of Khyber Pakhtunkhwa Government Servants (Appointment Promotion & 

Transfer) Rules, 1989. Needless to mention and is expected that in view of the 

ratio as contained in the judgment titled Tikka Khan and others Vs Syed Muzafar 

Hussain Shah and others (2018 SCMR 332), the seniority would be determined

’ accordingly. Parties are left to bear their own costs. File be consigned to record 

room. ■ ■

ANNOUNCED
14.01.2022

X

a,
H-^:---- ---- ^

(ATIQ-UR-REHMAN WAZIR) 
MEMBER (E)

I

(AHMA ’AN TAREEN)
CHAIRMAN

to be true Cop'



rir r^' ’

ORDER
H.01.2022 Learned counsel for the'appellant present. Mr. Muhammad Adeei 

Butt, Additional Advocate General for respondents present. Arguments 

heard and record perused.

Vide our detailed judgment of today, separately placed on file, the 

instant appeal alongwith connected service appeals are accepted. The 

impugned order dated 25-06-2019 is set aside with direction to the 

respondents to adjust the appellants in their respective department i.e. 

Establishment & Administration Department Khyber'Pakhtunkhwa against 

their respective posts and in case of non-availability of posts, the 

shall be created for the appellants on the same manner, as were created 

for other Administrative Departments vide Finance Department notification 

dated 11-06-2020. Upon their adjustment in their respective department, 

they are,held entitled to all consequential benefits. The issue of,their 

seniority/promotion shall be dealt with in accordance with the provisions 

contained in Civil Servant Act, 1973 and Khyber Pakhtunkhwa bovernment 

Servants (Appointment; Promotion & Transfer) Rules, 1989, particularly 

Section-17(3) of Khyber Pakhtunkhwa Government Servants (Appointment

Promotion & Transfer) Rules, 1989. Needless to mention and is expected
/ir

that in view of the ratio as contained in the judgment titled Tikka.Khan
• I !

and others Vs Syed Muzafar Hussain Shah and others (2018 SCMR 332), 

the seniority would be determined aGCordingly..,garties are left to bear . 

their own costs. File be consigned to record

same

room.
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PQWERQFATTORNEY
BEFORE THE

No. of 2023r

VERSUS

I/we do hereby appoint & constitnfeThe Law Fitm Of

SHAH I DURRANI IKHATTAK
(a registered law firin)as counsel in the above mentioned case, to do all or an)' of the follo\ving acts, deeds '' 
aiad things :-

1. To appear, act and plead for me/us in the above mentioned case in tliis Court/Tnbimal 
or any other court/tribunal in which the same may be tried or heard and any other
proceedings arising out of or connected thercwitii.
To sign, verify and file I'laint/Wriften Statement or wididvaw all p.roceeaings, petitions, 
suit appeals, revision, review, affida-vits and applicalions for compromise or withdrawal, 

• or for submission to arbitration of the said case, or any other document, as may be 
deemed necessar)' or advisable by liim tor proper conducr, prosecution or defence of tlie 
said case at any stage.
To do and perform all other acts wliich may be deemed necessary or advisable during the 
course of the proceedings.

2.

3.

AND HEREBY AGREE:
‘0 To ratifr whatever the said Advocates may do in die proceedings in my interest. 

Not to hold the Advocates responsible if the said case be proceeded ex-parte or 
dismissed in default in consequence of their absence from the Court/Tribunal 
when it is called for hearing or is decided agamst me/us.
That the Advocates shaU be entitled to withdraw from the prosecutioh of the 
said case if the whole OR any pait of the agreed fee remains unpaid.

b)
-c.

In witness whereof I/We have signed tliis Power of Attorncy/Wakalat Nama hereunder the. contents of 
wliich have been read/explained to me/us ana fvdly understood by me / us this day of

at

'mIL
Si^iaru5e^rffllxecutanr(s^ -

j\ccepied subject to terra, regarding payraeni; of fer/o;.! behalf of Tlie Law Fhrrrof Sh.ah | 
Durrani I Khattak. t

ALI G0HAR DURRANi
Advocate High Court

. aljgohai@sdkiaw.org 
+92-332-929-7427

Advocate High Court 
0333-8335886 .

Babar Khan Dutr^i
Advocate .High Court

z
Hannah Zahid Durrani 
Advocate High Court

Sarah Aziz
Advocate District & Sessions Court(s)

Shah I Durrani j Kliattalc
(A registered law firm) 

vvww.sdk law-org info@^dklaw.on' 
231-x\., Street No. 13, New Shatni Road.. Pesh:-\';i'HC.


