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BEFORE THE

HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL Khyh@’-‘ gh“"“t‘."%‘%h\vﬁ
Service Tribrunad
Biavy Nu.% } IO
Dated ? ...././o J\B
In Re; 2

Execution Petition No.'7// /2023

InService Appeal No. 1227/2020

Decided on: 14. 01. 2022

Mukesh S/o Younas Khan R/o Warsak Road, House No. B/2,
Mohallah Irrigation Colony, Tehsil and District Peshawar.
(PETITIONER)

Versus

1. The Government of Khyber Pakhtunkhwa through Chief

Secretary, Civil Secretariat, Peshawar.

2. The Government of KPthrough Secretary Establishment,
Establishment & Administration Department Civil Secretariat, -

Peshawar,

3. The Government of KPthrough Secretary Finance, Finance,

Finance department at Civil Secretariat Peshawar.

4. The Government of KPthrough Additional Chief Secretary
Merged Areas, Office at Warsak Road, Peshawar.

(Respondents)



&

EXECUTION PETITION TO GIVE EFFECT. & IMPLEMENT
THE JUDGMENT OF THIS HONOURABLE TRIBUNAL
DATED 14-01-2022, UPON THE EXECUTION PETITIONER.

Respectfully Sheweth.

That the petitioner earnestly craves the permission of the Honorable

Service Tribunal to submit as under:

1. THAT the petitioner was appomted as a Sweeper (BPS-l) against the
vacant post vide notification dated 12-02-2004.

Copy of appointment order is Annexure-A.

2. That along with the petitioner a total number of 117 employees
appointed by erstwhile FATA Secretariat were declared as surplus
and placed them in surplus pool of Establishment &
Administrative Depaftment vide order dated 25-06-2019, and for
their further adjustment/placement w.ef 01-07-2019 by virtue of
which the civil servants were adjusted in thel Surplus pool of
Establishment Department and Administration Dc!epartment;

Copy of Notification dated 25-06-2019 is Annexure-B

3. That an appeal was filed in this regard, before the Honourable
Service Tribunal and the same was heard on 14-01-2022. The said
appeal was accepted, and subsequently, the impugned notification
dated 25-06-2019 was set-aside, and directions were given to
‘respondent i.e the concerned authorities, to adjust the appellants to
their respective departments.

Copy of the Service Appeal No. 1227/2020is Annex-C‘

4. That along with the aforementioned directions,. the Honourable
Service Tribunal rendered that upon adjustment to their respective
department, the appellants would be entitled all consequential
benefits. Moreover, that the issue of seniority / promotion would be
dealt within accordance with the provisions colntained in Civil
Servants (appointment, promotion and Transfer) Rlules 1989, and in

the view of the ratio as contained in the judgment titled Tikka Kahn



5,

& other vs Syed Muzafar Hussain Shah & others (2018 SCMR 332),

the seniority would be determined accordingly.

. That the Honourable Tribunal rendered its judgment dated 14-01-

2022, but after the lapse of about three months, the respondent did
not implement the judgment dated 14-01-2022 of this Honourable
Tribunal.

Copy of the judgment dated 14-01-2022 has been Annex-D

. That due to the inaction of the respondents to comply with the

directions of the Honourable Service Tribunal, post lapse of 3

months, an execution petition no. 250 of 2022 was filed in this

regard, and the same was decided affirmative.

. That the judgment dated 14-01-2022 rendered by the Honourable

Service Tribunal is also applicable on those civil servants who were

not a pe{rt of the said appeal, because judgments of the Honourable

Service should be treated as judgments in rem, and not in

personam. Reference can be given to the relevant portion of

judgment cited2023 SCMR 8, produced herein below:

“The learned Additional A.G., KPK argued that, in the order of the KP
Service Tribunal passed in Appeals Nos. 1452/2019 and 248/2020,
reliance was placed on the order passed by the learned Peshawar High
Court in Writ Petition No. 3162-P/2019, which was simply disnissed
with the dbsérvations 'tﬁat' the writ petition was not maintainable under

Article 212 of the Constitution, hence the reference was immaterial. In

this regard, we are of the firm view that if a learned Tribunal decides any

question of law by dint of its judgment, the said judgment is always
treated as being in rem, and not in personam: If in two judgments
delivered in the service appeals the reference of the Peshatar High Court
judgment has been cited, it does not act to washout the effect of the
judgments rendered in the other service appeals which have the effect of
judgment in rem. In the case of Hameed Akhtar Niazi v. The Secretary,
Establishment Division, Gobemment of Pakistan and othérs (1996 SCMR
1185), ‘thi;'-‘Couft', while remanding the case to the Tribunizl‘\cle}zrly'
observed that if the Tribunal or this Court decides a point of latw relating
to the terms of service of a civil servant which covers not only the case of

the civil servant who litigated, but also of other civil servants, who may
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have not taken any legal proceedmgs, in such a case, the dictates of justice
and rules of good governance demand that the benefit of the above
judgment be extended to other civil servants, who may not be parties to
the above litigation, instead of compelling them to approach the Tribunal

or any other legal forum.”

8. That relying upon the ]udgment of the Honourable Supreme Court,
the execution pet1t1oner would also be subject to the ]udgment
dated 14-07-2021 rendered by the Honourable Service Tribunal,
since the above mentioned judgment of the Supreme Court would

be applicable on all Courts sub-ordinate to it. Reference can be

given to Article 189 of the Constitution of Pakistan, 1973, for easy
reference, produced hetein below: a '

“Decisions of Supreme Court binding on other Courts

189. Any decision of the Supreme Court shall, to the extent that it decides
a questzon of law or is based upon or enunciates a prznczple of lazo, be

binding on all other courts in Pakistan.”

9. That the judgment of the Honourable Service tribunal cited 2023
SCMR 8, whereby, the essence of Article 212 of the Constitution of
Pakistan, 1973, was fulfilled, by observing that aﬂ)}' queefidn‘ of laiw
decided by the Service Tribunal shall be treated as Judgment' in
rem, andnot in bersonarh. In order, to give force to the judgment of
theSuﬁr'éﬁfé Court, the execution petitioner may alse be subjected
to the judgment rendered by the Honourable Service Tribunal.
Reference can be glven ‘to Article 190 of the Cpnétitutierg of
Pakisteﬁ, 1973 for eeéy reference, produced herein below:

“Action in aid of Supreme Court
190.All executwe and ]udlclal authorities throughout Paklstan shall act in
aid of the Supreme Court ” “ ' _ |

10. That the executlon petltloner now approaches this Honorable
Trlbunal for directions to 1mplement the ]udgment dated 14.01.2021

in the larger interest of ]ustlce and fair play.

Prayer:

It is therefore most h'u.m‘bly‘ prayed that on the acceptance of this
petition, may it please this honorable tribunal to so kindly direct the
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1mp1ementat10n of ]udgment dated 14.01.2022 in Service Appeal No.
1227/2022 titled Hamf Ur Rehman VS. Government of Khyber
Pakhtunkhwa’ through Chief Secretary on the Execution Petitioner, any

other telief that this Honorable Tribunal may deem appropriate in the

circumstances of the case may also be given. |
% "

Execution Pétitioner

Through

sz

(ALI GOHAR DURRANI)
Advocate High Court |
0332-9297427 :
‘.. khaneliegohar@yahoo. com :
- SHAH | DURRANTI | KHATTAK,
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BEFORE THE

A

HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL

In Re:
Execution Petition No. /2023
In Service Appeal No. 1227/2020

Decided on: 14. 01, 2022

Mukesh S/é.Younas Khan R/o Warsak Road, House No. B/2,
Mohallah Irrigation Colony, Tehsil and District Peshawar.
(PETITIONER)

Versus

The Government of Khyber Pakhtunkhwa and others
‘ (Respondents)

AFFIDAVIT Of,

I, Mukesh S/o Younas Khan R/o Warsak Road, House No. B/2,
Mohallah Irrigation Colony, Tehsil and District Peshawar

, do hereby solemnly declare and affirm on oath:-

I am personally conversant with the facts and circumstances of the case as
contained therein and the facts and circumstances mentioned in the
enclosed writ petition are true and correct to the best of l my knowledge

and belief. L
Depohent

CNIC#

Identiﬁzd/bqyy _

ALI GOHARD RRANI
Advocate High Court
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BEFORE THE

HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL

_ In Re:
Execution Petition No. / 2023
In Service Appeal No. 1227/2020 |
Decided on: 14, 01. 2022
MEMO OF ADRESS |

Mukesh S/o Younas Khan R/o Warsak Road, Heuse No. B/2,
Mohallah Irrigation Colony, Tehsil and District Peshawar.
: - (PETITIONER)

Versus

1. The Government of Khyber Pakhtun.khwa through Chief
Secretary, Civil Secretariat, Peshawar.

2. The Government of KPthrough Secretary Establishment,
Establishment & Adrmmstratlon Department Civil Secretariat,
Peshawar,

. 3. The Government of KPthrough Secretary Fihance, Finance,
Finance- department at Civil Secretariat Peshawar.

4. The Government of KPthrough Additional Chief Secretary
Merged Areas, Office at Warsak Road, Peshawlar

(Respondents)
Petitioner

~ Through -

-(ALI AR DURRANI)
Advocate High Court °
0332-9297427
khaneliegohar@yahoo.com
SHAH | DURRANI | KHATTAK
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ORDER .
i On the rec omfm.nd.:lruns uf‘ )clu,imn/l’uunulmu Comns attee. the
' competent aulhou(y has been pleased th appoint the following candidates us \nwpu in

e : BPS-1.0on contract basis plus admissible .1Hnw.mu\/hu)dll\ as p:cxunhui n, the
? followmg terme & wndmom - L P
- - SNo, .. NAME
L Lo DaiaRam =~ S/O  UBansiLal {Gulgasht colony. Avbab Flag
c : o , : Kotla Mohsin Klan Peshawar

o2 P Perdecy Singh SO Anad Lal ( iohan ( House No.S7 Masiid
f o ' Wabi Gali RA.Bazar Peshawar C antt

S70 _Younis Khan (House No, D=2 rrigation ]

s
' C’olnny Warsak Road Peshawar

’ S/O AI[)lel ( Hnu% H-7 I'qu,raph Ollice

4 “Ramish -
T Coinry Mall Road Peshawar Cantt.,
Cs . Muhanunad Arshad S/O Abdur Razzag ( House No.G-176 POF
' : Colony, District Abbottabad
: 6.. - Muhammad Naveed S/0 |\1u.n;armn.|d Magsood ( House No. A T-]
S : -'.{ Street No.32 Khalid Quarters, \\’ms.lk Rd Peshawar
o e i TERM:AND CONDIT!ONS OF EMPLOY MENT ON CONTRACT BASIS
O N R Pay(lsmss 3520)
P S 2 l’crlod Of contract - will be 2 years. The contruct -will automaticafly be_
it can he L\Icnduf

terminated on expiry of the stipulated period. However

“only tl:mug,h a fresh order in wriling by the campetent authority prior to -

" the expiry ofconlnu.l period.

3. /\nnu.lf lncremen! Wl” be adnssible after comnletion ‘of ofieeywear of
a © . service ‘ ' ‘ :
‘ ] |
4. . Conveyance allowance as per (mvu ament miu
i e .5.; Houac R(.m alfowance (As per (rmumncnl Ruics)
6. . Leave, TA/DA and medic.lf nllow.lm ¢ { 15 er Govr: l(uh_s,l
! "
. -7 Notice period lor termination of cpn:mct:- lwu manths natice or fwy
L months salary in liey thuwt ' . o
. 8. Benevuh.m Fund:- _ S.um facilities as admissible 1o Lovernmen
7 _ . . ’ Servants. ‘ '
- 'Conlnbmury Provident Fund:- 52, or M of pay by the mefmu\
and 5% nt cmtmhu(mn by the (m\cmr nens
T100C The Lo
I 10. The unplnyuu. appointed on contract will nog ummbuh 10 G Did
e - shall not be entitled o Pension and Grazite boneri.
s e
N . e

i sitidas s



(COORDINATION & ADMINISTRATION: J;M).; e
WARSAK ROAD TPESH, W«AIR'"

Eytablisinent Section

OFFICE ORDER :-
The Services of the following Sweepers who were appomted on n
gular posts are brought on. regular foottng

basis in the prescribed manner against the re

form the dale of their initial appomtment indicated agalnst each -

?féﬁﬁo Name of official Designation Date of Initiat Presenl place of postlng
appcintment on . 4! i
) contract basis k
L uiull.mmmd Nisar Sweeper 01-12-2004 - -
[ g Division South Wa ¢
Jos Rismish Sweeper 12-(:2-2004 Admn & Coord Department
f"! I I FATA Secretariat "7
3 U uhammad Arshad Sweeper 12-02-2004 Admn & Coord Dcpartmcnt
T P B 1 FATA Secretatiat - o
a7 Vi Raw Sweeper 12:02-2004 | Jrri & Hydel ‘E'ower DI ision
— NWA -
T Mnaesd o led n)TciE;st‘-'ower-Divisionl»@,
o - o — - =—TKhybér Agency e e
o7} Pardecp .mu-n Sweepe 12-02-2004 | Irr & Hydel Power Divi i
T Miehammad Naveed B wc,e.pa‘ 12-02-2004 L
2- Consequent upon above, they will not be entitled to beneflt of pensmn and

und in terms of Sectlon -18 (2) of ‘the

gratuity but only to the Contributary Provident F

NWFP Civil Servants Act 1973.

No.FS/EN00-19 (GS) vol-2! 2686 ~7 ‘7
Dated L_MIZOOJ
Copy to:-
Secretary Fi

#

nance Departrnent FATA Secnclarlat
Additional Accountant General (PR) Sub Ofiice Peshawar
Director Irrigation & Hydel Power (FATA) Peshawar
Deputy Secretary (Adrnn), FATA Secretarial

Estate Officer/DDO, FATA Secretariat
Section Officer (Budget & Accounts) Admn, FATA: oecretauat

Section Officer (Budget & cocounts) FATA ‘mcretanat

& Section Officer (Audit) FAT A Secretariat
9. Budget & Accounts Officer, Directorate of I & Hydel Power

10, Executive Engineers Iirigation & Hydel . Power Dlwsnons',-.

mMohmand, North Waziristan and South Waziristan Agencies: 3¢, o
11. Agcmy Accounts Officers, Khyber, Orakzai, Mohmand, NW and SW Agencies.

12 PS to Secretary (Admn & Coord) Department, FATA Secretanat
13. Btil Clerk (Admn Departmerit)
14 Officiats concerned.

P
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- (IS ,N

——




¥

(Fp}"l. OF KHYBER lfA!{Il'l'UNKI!WA

ES’I'-ABUISHM l'IN'I’ & ADMN: DEPARTMENT
_'(.,RI'}:(}H LATION WING)

Daled Pcs'l'mwnr. the 25" June, 2049

Annexure ( A)

No. SOO&MYIL&AN/I-1872019:  |n pursiance ol integration and merger of erstwliile

FATA with Khyher Pokhtunkhwa,

the Competent Authority is pleased 10 declare the

I'nllmx:ing 17 employces appainted by ersiwhile FATA Seerelarint ns “Surplus™ und place
them in the Surplus Pool of Estiblishment and Administration Depurtmem for their further

adjustment/pla

cement w.ef01L07.2010:-

Sr.No, Nume ofé:ﬁpioﬁg Nesignntion
R ¥ b v A
2. lInnIh;t Rehman - T Assistam
3 Shiukut Khan “Assistant
4. | Zubid Khan Asxistant
5. | QuiscrKhan ' | Assistum
. 6. | Shahld Ali Shah | compurer Operutor
7. |roroogKhan " | Compuer Operator
R | Tauscef I};Ei B . "7 | Computer Operator
Y, | waseom "'f:;mputer'(:iﬁmmr
10. | Alofiiussain . T T Compuiter Opermior |
1 FamieAll” T Compuicr Operntor
12, [RabNawaz ~ — | Computer Operaior
13. | Kamrun T ompter Dpérator
14, | Hatiz Muhummad Amjod | Compuler Operutor
15. | Favd-ur-Rehman 77 | Computer Operator
16. | Rajub Ali Khon | Ved Brolgmen
7. ,[}i_xkhliur;&hnn _ __|SubEngineer
18, ;lllukccm-'pq-l)ix_}_m_. | Drafsman
19. fNI\Sccm Khan Storckeeper
;20. fgmulleh © Deiver
20 ozt Gul ¢ _ Driver
22. ['Said Ayav. ~ | Driver
23. | Abdul Qudir Driver
24. |'Sharbut Khun B | Priver
25. {iIybal Shub | torlver
26, [Muhammad AlE -~ | Priver

ATTESTED

B3PS (Fersunud)

4
16

-
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Scanned by CamScanner
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' R
| Khan Muhammad | Driver - 3
\\'nhudulluh luh Shah | Driver "7 @
V\vld.\mtl Shnlx Driver ' Ty T
3. | Mubashir Alam — "~ T Bave T ' s
Yousalthussain. " 7 7| Briver s
Ahsanullah 7 Diver 5 ’
Paud ghnh | Driver - s T T
4. | Qismat Wah I sf"‘_:
Alam 7ub ) ‘ Driver X
Shaiqaluila_h ) ~ Driver o o 5:._._.,
Qismatulluh T T f)nv:.r - i S
Wall Khan R = ) 5 .
Muhanmimad Zuhir Shah ‘ Tracer S5,
“Niaz. r\khlar Drwé; - 4 -
AMematan 7T Tlodwer » 4
Zaki ullah ’ N/Qusid .
Sabir Shah - Noib Qasid " N L.
Muhammadilussam | Nalb Qasid . 2]
/ ubair Shah NaibQasid - 2 - -
“Muhammad Sharil Noio Qusid R S B
TosU Al e Qusid N
Nishat Khan C(MabQusid -} 2
Wadan Shah - ) Naib Qasid RSO R --3..__.,_ e
iﬁomullalt T Naib Qasid I . S
Mngsood Jan NaibQasid 1 2 B
Zceshan . | Naib Qosid 2. ..
) Ar;l;aci Khen _—:‘" NoibQasid 2
Tkhiag Khan NapQaid
Saldar Ali Shah Naib Qosid 2
| Kifayatullsh Naib Qusid — 2
I!ldnyalul!ah NaibQuasld R
Khotid Khen Naib-Qusid o ey
"| Shabir Khan Naib Qasid 2 o
. | Saced Gul Naib Qusid . S
Zahiduliah Nalb Qusid . 2 " ‘.
Farhad Gul ' NobQald | 2
Ifumeed Khon NobQasd T
| Rushid Khao Naib Qasid_ 2
iS. | Dost Muhammad Naib Qasid . :
6. | Sojidullub NoibQasid | __ Y ___
7. | Tikhar ud Din Naib Qasid A
8. T\TuTrBi Rehman Chowkidar 2 —
“Muhammad Amir Chowkidar 2 -
Yisor Aruiat Chowkidar ’ 2
Zomrud Khan | Chowkidar T2
Kimygow Thowkider |7 2
Tl Rdmatah T T T T Chowkddee ' ” '2',._‘_ e
| T ISHLLY ' J 'd/
E NG - Scanned by CamScanner
|




4. { Zoinnllah - S S . - - .
5. | Safiuiiah e ~-§-:-E:§j:: - .22 S
Inayalullah :'* _am\;kft}é_r‘:_ B 2 .,,;.:,
. Muhammud ‘3"‘1 | Chowkidar o
i Daud Khau ' ~ TACCiane” " ) B
). | Mubammad Suleem T 7 "VAC clcanenNIGusi - S
Nl.n!cllnq VP - -y
“Aminzeh — o - ey
Neliad Wadshahy Yo e L
Niaz Ali R e AR )
“Muhiammad Arshad 7 T Cook R 3y _
_ 85, | Roohullah T\ Wi T T 2
__B6|latdan — T Regulation Beldar | 2 —
87, | Muhammad Arshad Sweeper 2 .
88. | Ramish s ISweeper - o 'i"_-:-___
' 89. | Karan i {Sweeper 2 o
9[5," -Ma_]‘ld Anwar 4 Swecper - S 2 .-..
91, | Shumait - |Sweeper T T 7 7 R
5-2-” Ruhig Mascch T - Sweeper I T2 N -t
"~ 93, | Nocem Munir Sweeper N o .3;_‘_' .
o4, Pardecp Singh S»veépzi__ o 1
| 5. | Mukesh Sweeper 2
' #/ 96. | Muhammad Naveed Sweeper L ~ 2
97. Dmaﬁa?r?f | Sweeper z
98. | Muhammad Nisar Sweeper N
" 799, { Said Anwaer Naib Qasid oy
100 11ascch Zeb Naib Qasid _ v
1ol Avid T Nalb Qusid .
- AT T102{ Wakecl Khan NabbQasld 1 .
E * 103 Muhammud Amjad Ayaz Nafb Qusid N ~ '
104, “Samiullah Naib Qasid .
77 108 }lubib-ur-Rehman _ Naib Qasid _ L
© | "106] Mubammad Shoaib Naib Qasid b
107 Bawar Khan NalbQasid A
< {"7 to8) Misbahullah Naib Qusid L
R 109 Muhammad Tanveer Naib Qasid L N
S 110 Wugas Khurshid NalbQasid L
_,,I‘ = /]]| Mulmslrgad /ZalxirShnh o Naib Qasid 1. i -
i HZ Javed Khan RS AL  Naib Qasid_ 1. b
T Yi3f NeorNabla Bera T L .
N | Amjod Khan . Malj R
: 175 Sawad Rhan © -‘ ; i Mali L
. [nam'flThjxa : __“ _ Chowkzdar - L
R ETELN L. .. | Chowkidar R
2. In ordér ‘to cn$urc praper and expedilious ndjuslmcns/nbsnrplinn of the above
nicm q'mi;d su:plus sta{f Dcputy Sceretary (r‘.stnbhshmcnl) Lsmbhslumm Dcpurtmcm hus

2K

|
|
|

AT%% TED
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. Consequent upan above oll the sbove surplus sttt alongwith their originat

y ‘! st ] oo H
- revord olervice nre ditveted W report o the Depaty Seeretiry (Hstablishiment) Establishmeat

. Depitment Tor turther necessury nelion,

CHIEF SECRITARY
GOVT. OF KITYBER PAKIITUNKHWA

Copy e

Additional Chiel Seerctary, P&D:Departiment,
Additiona] Chiel Seeretary, Mergied Arens Sceretarfat,
Senior Member Boord of Revenue,
Principal Seeretary to Governor, Khiyber Pakhtunkhwa,
Principal Secrelnry 10 Chiet Minisier, Khyber PakMunkhwa.
Al Adminisirmive Seeretaries, Khyber Pukbtunkhwa, ' -
The Accountant General, Khyber Pakhtunkhwa,
Seeretury (ARC) Merged Areas Seerctariat.
Additional Seerctary (A1&C) Merged Areas Seeretarint with (he request to hand
over the relevani record of the abave staft 1o the Establishmeit Department for
further necussary action and wking up the case with the Finunee Depariment with
vegard to linancial implications ol the st w.c.f, 01.07.2019.

10, AN Divisional Coammissioners in Khyher Pakhtunkhwa,

L1, Al Deputy Commissioners in Khyber Pukhtunkhwa,

12, Director General Inlormotion, Khyber Pakhtunkhwa,
/I.'%. 'S to Chicel Seerctary, Khyber Pakhtunkhwa,

14. Deputy  Sceretury  (Hstablishment), Establishment Depurtiment for necessary

action, ' :

{5, Scetion OfTicer (12-1), ‘I’.s(ahlishmcnl Department.

16. Section OMicer (13-111) Bstablishment Department [or nceessary action,

17, Seetion Officer (1:-1V) Establishment Department.

18, PS 10 Seeretary Establishment Department.
(9. IS (o Special Seeretary (Regulation), Bstablishment Department,
20, P§ o Specinl Sccrclu:‘ry (Iistablishment), listablishment Dep

oo e 1D —
ST T .

s %NS

- ATTESTED | (¢
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T s -Hoseeb Zeb $/0 Aurangzeb, e, /-Q\i?
Nonb Qasid, Carey
Khyber Pakhtunkhwa Ombudsperson Secretariat,
Room No.212, Benevolent Fund Building,
Peshawar Cantt..... oo Appellant

VERSUS

N 1. The Govt of KPK
L] - Through Chief Secretary,
B ClvnlSecre’ronot Peshawar.

2. The Govt of KPK :

Through Secretary Estobhshment
‘ Establishment & Administration Department,
i Civil Secretonot Peshowor

. 3. The GovtofKPK:
Through Secretary Finance, :
Finance Department, Civil Secretariat, Peshowo: coo

4.  Government of KPK
Through Additional Chief Secretary Merged Areas,
Off ice'at Warsa Rocd Peshcrwor ............... Respondenis

}\"0‘3“’ %Y service appeal u/s 4 of the Services Trlbunal Act,
1974  against the impugned Notification

fq s'}cy No.SO(O&M/E&AD/3-18/2019 dated 25.06.2019 ‘
vide which the 117 employees including the
appellant appointed by erstwhile FATA Secretoriai

~ as “Surplus” and placed them in the Surplus Pool .
.- of Establishment & Administration Department for
their futther  adjustment/ Pplacement  w.elf.
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101.07. 2019, ‘Office Order No. 00209/EA dated -
23082019 and Office Order No. SOG(SWD)1-
60/5taff/2019/1946-55 dated 27.08.201% vide'
. which the appellant has been adjusied in
Ombudsperson Secretariat from the Surplus Fool.

®

Prcf:xer in Appeai:

On acceptance of this appeal, the impugned Nohfrco’non
dated 25.06.2019, office orders dated 23.08.2019 and
27.08.2019 may please be set aside and consequenﬂy the
respondents be directed to adjust the appellant in Civil
Secretariat of Establishment & Administration Department or
Finance Department.

Respectully Sheweth:

The appellant humbly submits as under:

That the appellant was the emplbyee of erstwhilé FATA -
Secretariat and he was serving as  Naib  Qasid  in
Administration Department of erstwhile FATA Secretariat.

That after merger of FATA into Province of Khyber
Pakhtunkhwa, the respondent No.l vide Nofification
SO(O&M/E&AD/3—18/2019 dated 25.06.2019 declared 117
employees including appellant as "Surplus" and placed them
in the Surp!us Pool of E&AD for their further adjustment/

placement Ief 01.07.2019. (Copy of Notification dated
25.06.2019 is Annexure “A"). :

Tho’r the respondent No.l vide Noftification No.SO(E-
}/E&AD/9-126/2019 dated 24.01.2019 directed the Finance
Department Office working under the erstwhile FATA
Secretariat, henceforth report to Secretary  Finance

Department KPK. (Copy of Nofification dated 24.01.2019 is
Annexure “8")

\N




@9@

Al

That the appeliant should have been adjusted in Finonce_
Department KPK but was adjusted in Ombudsperson

- Secretariat from the Surplus Pool vide office order dated

23.08.2019 and 27.08.2019. (Coples of office orders dated
23.08.2019 and 27.08.2019 are Annexure “C" & “D").-
|

That it is pertinent to mention here that, the employees of
erstwhile FATA Secretariat including appellant impugned the
nofification dated 25.06.2019 ibid through writ petition
No.3704-P of 2019 in the Honourable Peshawar High Court,
Peshawar and the Hon'ble Court dismissed the said petition
vide order/ judgment dated 05.12.2019. (Copies of writ

petition and order/ judgment dated 05.12.2019 are Annexure
“E!.’ & hFIV).

That thereafter, the emplbyees of erstwhile FATA Secretariat
including the appellant filed CPLA No.881/2020 in the august
Supreme Court. of Pakistan against the order/ judgment
dated 05.12.2019 passed by the Honble Peshawar High
Court, Peshawar and the Honourable Apex Court while
deciding the CPLA vide order/ judgment dated 04.08.2020
held that the correct forum to adjudicate upon is the Service
Tribunal and the petitioner should have approach the

competent forum. (Copy of order/ ivdgment dated
04.08.2020 is Annexure “G").

That the appellant being aggrieved frors the notifications
and orders, files the instant appeal, irfer alia, on the
following omongsT other grounds:

GROUNDS:
A.

That the impugned Nofification dated 25.06.2019, office
orders dated 23.08.2019 and 27.08.2019, are illegal, against
facts and law on the subject as well as Surplus Policy.

ATTESJED

y to be true Copy

"




violation of law on the subject and the Constitution as well.

That the impugned notifications and orders are illegal,

unlawful, void and ineffective upon the rights of the

appeilant,

That the impugned noftifications and orders are against the
principles of natural justice and fundomeh’rq’l rights as
guaranteed under the Constitution of Isiamic Republi¢c of
Pakistan, 1973. |

That in fact, the appellant’s case is not of abolition of posts,
or service or setup to begin with and the concerned,
departments and attached department together with the
posts continue to exist and have not been abolished.

That neither conscious application of mind has been

undertaken nor speaking nor reasoned order has been

passed and Surplus Pool Policy, 2001 has been senselessly
applied to the appellant. .
That the impugned notifications and orders have been
issued/ passed in flagrant violation of the law and the Surplus
Pool Policy itself and deserves to be set aside,

That the mechanism provided for adjustment and fixation of
seniority of the surplus employees in the Surplus Pool Policy,

2001 will deprive the appellant of his seniority and other

benefits- will 'render him junior to those who have been
appointed much later in time than the appeilant.

That as there is no service structure and service rules and
promotion for the employees of Ombudsperson Secretariat
the adjustment of appellant in the said Secretariat will
damage the service career and rights of the appellant by

. e
gﬂ; true\Copy

That the impugned nofiﬁcd‘ﬁdns and orders are the sheer
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means of drscnmanc’non and misoppllcohon of Surp!us Pool
Policy, 2001 '

That blatant discrimination has been committed in the
adjustment of the appellant as compared 1 to other similarly
placed employees of erstwhile FATA Secre‘ronof have been
adjusted in different departments of KP Civil Secretariaf.

That the dppellant seeks leave to cgltcn‘e more grounds 01
the fime of arguments in the instant appeal.

: -
It is, therefore, most humbly prayed that on

| acceptance of the instant service appeal, the ‘impugned
Nofification dated 25.06.2019. office orders dated 23.08.2019

| and 27.08.2019 may please be set aside @nd consequently

the respondents be directed to adjust the "oppellont in Civil

Secretariat of Establishment & Administration Department or
Finance Department.

Any other remedy which degms fit by this Honourable
Tribunal may also be grantied in fayour of the oppeilant

Through

Syed Yah /a Zahld Gilani

Ateeq-ur-Rehman

vlahid Gilani

Date: 1} /09/2020 | Advocates High Court

Pl
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BEF  SERVICES TRIBUN ®

ORE THE SERVICES TRIBUNAL, KPK, PESHAWAR

Se'rvlice AppealNo._- /2020

'Ms«hemmed Haseeb Zeb...... .................. et Appellani

| VERSUS |

Govt of KPK and others...;.....‘......................l-.................Q.Rjespondents
AFFIDAVIT

, Muhammad Haseeb Zeb s/0 Aurangzeb, Naib Qosid, Khyber
Pakhtunkhwa Ombudsperson Secretariat, Room No. 212, Benevolent
Fund Building, Peshcwor Cantt, do hereby solemnly affirm and
declare on oath that the contents of the accompanying Service |
Appeal are true and correct to the best of my knowledge and behef
and nothing has been concealed from this Hon' b[e Tribunal,

L
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BEFORE THE SERVICES TRI UNAL, KPK PESHAWAR . @

Sérv?ce Appeal No, /2020

Apphicant/ Appellant

viof KPK and others..........oooooovvveeevioi Respondents

Application for suspension of the operation of
impugned Notification dated 25.06.2019, office
orders dated 23.08.2019 and 27.08.2019, till the final

decision of the instant service appeal.

Respectfully Sheweth: .
1. That the titled. service appeal is filed before this Hon'ble
Tribunal, in which no date of hearing has yet been fixed.

2. That the applicant/ appellant has got a good prima facie
case in his favour, and is sanguine about its success. C
3. That the balance of convenience also lies in favour of the

applicant/ appellant for the grant of interim relief.

4. That if Nofification dated 25.06.2019, office orders dated
23.08.2019 ond 27.08.2019, are not suspended, the

applicant/ appeliant would suffer irreparabie loss.

,{E‘EZ%, opy o




S. - That the focLs and grounds of the ~accompanying service

- appeal may kindly be reod as an integral part of this >
application. ‘

It is, therefore, respectully prayed thot on acceptance
of this application, the operation of Notification dated
25.06.2019, office orders dated 23.08.2019 and 27.08. 2019,

may kindly be suspended, fill the fi ingl dec};%o of the instant
service appeal. ’

n’r pellon’r .

) -\/\
o

Ateeq-ur-Rehman

Appli

i Through

N
Date: 1 /03 /2020 Advocate High Court

AEFIDAVIT: |
~Itis stated on oath that the contents of Application are true

and correct to the best of my knowledge and belief and nothing has
been concealed from this Hon'ble Tribundill:

. rﬁgﬁ resED
.te;bet e Copy
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BEFORE THE KHYBER PAKHTQNKHWA §ERVICE TRIBy_f" QL PESHAWAR

Service Appeal No. 1227/2020

. Date of Institution ... 21.09.2020
- Date of Decision ... 14.01.2022

. Hanif Ur Rehman, Assistant (BPS-16), 'Dfrectorate of Prosecution Khyber.
Pakhtunkhwa. ~ .. {(Appellant)

o . .
Y Us
'Goveknmeni of - Khyber Lakhtunkhwa through its Chief Sefretary at CMI
Secretariat Peshawar and others. .- 4 ~  (Responrdents)

5Ty

" Syed Yahya Zahld Gitiani, Taimur Haider Khan &
Ali|Gohar Durran:

S | .. For Appeilants

Advocates
ML::haJmmad Adeel Butt,
Ad{ditjonal Advocate Gghe[al . S For res’por‘ndent;s .
i ) B} . ’
b ‘ :
_ AHMAD SULTAN TAREEN CHAIRMAN )
,' ATIQ-UR-REHMAN WAZIR MEMBER (EXECUTIVE)

\/‘1 B~ JUDGMENT | . o
TIQ-UR-REHMAN WAZIR MEMBER (E):- ms sundie Judgment

shali dispose of the mstant service appeal as well as the foilowing connected

X .
'serv;ce appeals as common quest:on of law and facts are involved therein:-

Y '1228/2020 titled Zubair Shah
: 2. 1229/2020 titled Faroo;q K\'Iﬁn
" 3. 1230/2020 titled Muﬁamme_,d Amjid Ayaz
4. 1231/2020 titled Qaiser Khan
5. 1232/2020 titled Ashiq Hussain

6. 1233/2020 titled Shoukat Khan -.

7. 1244/2020 titled Haseeb Zeb
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8. 1245/2020 titled MuHaninad’ Zahir Shai
9. 11125/2020 titled Zahid Khan

- 10.11126/2020 titled Touseef Igbal

02.  Brief facts of the case are that the appellant was initially appointed as
Assistant (BPS-11) on contract basis iﬁ Ex-FATA Secretariat vide order dated 01-
12'-2004‘ His services were regularized by the order of Peshawar High Court vide
judgment dated 07-11-2013 with effect from 01-07-2008 in compiuance with
cabinet decision dated 29 08-2008. Regularization of the appellant was deiayed,
by the respondents for quite longer and in the meanwhile, in the wake of merger

;of Ex-FATA with the Province, the appellant alongwith others were declared

isurplus vide order dated 25-06-2019. Feeling éggrievéd, the appellant alongwith
others filed writ petition No 3704-P/2019 in Peshawar High Court, but in the

mean & the appellant alongw:th others were adjusted in vanous directorates,

\/'J k - h{lence the ngh Court vide judgment dated 05-12-2019 declaned the petition as
| m’fructuous which was challenged by the appeltants in the supreme court of

l

dated 04-08-2020 in CP No. 881/2020. Prayers of the appei,ants are that the
impugned order dated 25 06-2019 may be set asade and the wpelfantg may be

retained/adjusted against the secretariat /cadre borne at the |strength of

Estabhshment & Administration Department of Civil Secretar!at Sam:tar{y

A iser:n‘mty/promotlon may also be given to the appellants since the inception of
{thetr employment in the government department wnth back benefts as per
judgment titled Tikka Khan & others Vs Syed Muzafar Hussain' Shah & others

) (2018'SCMR 332) as well as lin the light of'ju;jgment of iérger ben;h of high court

in Writ Petition No. 696/2010 dated 07-11-2013,

03. Learned counsel for the appellants has contended that the abpelian,ts has
. Not been treated in accordance with law, hence their righis secured under the ‘

Constitution has badly been violated; that the impugned order has' not been | _',

ATTESTE

to be true C

Pakistan and the supreme court remanded their case to this ’”ribunal vide order .




.never opted

passed in eccoroance with faw, therefore 'is.,r'l.élt 1tenable and tiatle to be set aside:
that the appellants were appointed in Ex-FATA Secretariat on contract basis vide
order dated 01-12-2004 and in cdmpliance with Federal Government decision
dated 2§-08-2008 and in pursuance of judgment of Peshawar High Court dated
07-11-2013, their setvices were regularized with effect rrom 01-07-2008 and the
appeilants were placed at the strength of Administration Dep'“*ment of Ex-FATA
Secretariat; that the appellants were discriminated to the ene*t that they were
placed in surplus pool vrde order dated 25-06-2019, whereas servrces of srmaiarly
placed employees of all the departments were transferred to their respective
departments in Provincial Government; that placing the appeliaﬂts in surplus pool
was not on!y illegal b4|t contrary to the surplus pool policy, as the appellants

e placed in surplus pool as per sectron-s (a) of the Surplus Pool

of 2001 as amended in 2006 as well as the unwillingness of the appellants

is also clear from the respondents letter dated 22-03 2019; that by doing so, the

. |Mature service of almost fifteen years may spoil and go in waste; that the illegal

.and untoward act of the respondents is also evident from the notification dated
l

[N

08-01-2019, where the erstwhile FATA Secretariat departments and directorates

I

‘have been shifted and placed under the admihistrative"control of Khyber

.Pakhtunkhwa Government Oepartments whereas the appellants were declared

1

surplus; that billion of rupees have been granted by the Federal Government for
merged/erstwhrle FATA. Secretarrat departments but unfortunately despite having
same cadre of posts at civil secretariat, the respondents hd’;’e earllied out the
un)ust:f' able, illegal and uniawful impugned order dated 25- 06 2019, which is not
‘only the vro!ataon of the Apex Court judgment, but the same wrll also vno!ate the
fundamental rights of the appellants being enshrined in the Constitution of
Pakistan, will seriously affect the prqmotion/seoiority of the appellants; that
discriminatory approach of the respondents is evident from the notification dated
22-03-2019, whereby other employees of Ex-FATA»Were not placed in surplus

pool but Ex-FATA Planning Cell of P&D was placed and merged into Provincial

'ATTESTEP
to be true Copy—
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P&D Department; that declaring the apdellants surplus and subsequently their
adjustment in various departments/directorates are ilegal, which however were
requilred to be placed at:‘* the strength of, Establishment & Administration
deparfment; that as per judgment of the High Court, seniority/promotions of the
appeilants are required to be dealt with in accordance with the judgment titled
Tikka Khan Vs Syed Muzafar (2018 SCMR 332), but the res;:-dddents deliberateiy
and with malafide declared them surplus, which is detrimental %o the interests of

the appellants in terms of monitory loss as well as seniority/promotion, hence

interferehce of this tribunal would be warranted in case of the appellants,

04, Learned Additional Advocate General for the respondents has contended
that the appe!fants has been treated at par with the law in vogue i.e. under

A) of the Civit Servant Act, 1973 and the surplus pool policy of the

*"provincial government framed thereunder; that proviso under Para-6 of the

isurplus pool policy states that in case the officer/officials declines to be

adjusted/absorbed in the above manner in accordance with the priority fixed as

per his seniority in the integrated list, he shall loose the facility/right of

- adjustment/absorption and .would be required to opt for pra-mature retirement

i1’r1'om government service provided that if he does not fulfill the requisite

;qUalifying service for pre-mature retiremedt he may be comdulsory retired from
serv:ce by the competent authority, however in the instant case, no affidavit is
forthcommg to the effect that the appellant refused to be absorbed/adjusted
under the surplus pool policy of the government; that the_appe!iants were

/

ministerial staff of ex-FATA Secretariat, therefore they were'treated under

isection-i’l(a) of the Civil Servant Act, 1973; that so far as the issue of inclusion of
,!posts in BPS-i?dnd above of erstwhile agency planning cel.lsl',» P&D Department
'merged areas secretariat is concerned, they were planning cadre_ employees,
hence they were adjusted in the relevant cadre of the provinc%z;‘fv- §overnment; that

after merger of erstwhile FATA with the Province, the Finance Department vide

ATTESTE

to be
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order dated 21-11-2019 and 11-06-2020 created posts in Ahe. adn{inistrafive
departments in pursuancé of fequest of "est'abiishment department, which were
not meant for biue eyed persons as is alleged in the appeai; thét the appeilants
has been treated in accordance with law, hence their appeaz; being devoid of

merit may be dismassed

05. We have hearci learned counsel for the parties and have perused the

record.

06. Before embarking upon the issue in hand, it woulci_be appropriate to
explain the background of the case. Record reveals that in 2003, the federal
government created 15? regular posts for the erstwhile FATA f?;ecretariat, against
‘which 117 employees including the appellants were appointed on contract basis in
r fulfilling all the codal formalities. Contract of sué,h employees was
renewed from time td ltime by Issuing office orders and to this effect; the final
extension was accordecL for a fﬁrther ﬁeriod of one year with gffect from 03-12-
;2009 In the meanwhile the federal government decided and ::sued instructions
id’ated 29- 08-2008 that all those employees workmg on contract agamst the posts
‘from BPS-1 to 15 sha‘ll-be regularized and decision of cabinet would be applicable

A ,[to contract employees working in ex-FATA Secretariat through SAFRON Division

‘for regularization of contract appointments in respect of contract employees

Eworking in FATA. In pursuance of the directives, the appellants submitted

such employees were not regularized under the pleas that vide ‘notif cation dated

21-10-2008 and in terms of the centrally admlnlstered trebal areas (employees

'FATA, shall, from the appointed day, be the employees of the prov‘rnc‘iai
fgovernment on deputation to the Federal ‘Government without deputation
allowance, hence they are not entitled to be regularized under the policy decision

dated 29-08-2008, _ o
ATTESTE
to be true C

‘applications for regularization of their appointments as per cabinet decision, but «

status order '1972 President Oder No., 13 of 1972), the employees| working in

1




07. In 2009, the provmcaal govemment promufgated regt.'!nrrzatlon of service

Act, 2009 and in pursuance “the appeliants approached iire additional chief
secretary ex-FATA for regularization of their services accordingly, but no action
was taken on their requests, hence the appeliants filed writ petition No 969/2010
for regularization of their services, which was allowed vide ju:;‘tg;nent dated 30-11-
2011 and servites of the appellants were regularized under tne regularization Act,
2009, against which the respondents filed civil appeal No 29-P/2013 and the
Supreme Court remanded the case to the High Court Peshawar with direction to
re-examine the case and the Writ Petition No 969/2010 shall be deemed to be
pending. A three member bench of the Peshawar Hrgh Cour'r decided the issue
vide judgment dated 07 11-2013 in WP No 969/2010 and services of the

were regularized and the respondents were given ‘three months time to

repare service structure so as to requlate their permanent' employment in ex-
FATA Secretariat vis-a-vis their emoluments, promotlons retirement benef“ ts and
rnter -se-seniority with Iurther directions to create a task fo:ce to achteve the
objectives highlighted above. The respondents however, deaned their
regulanzatlon, hence they filed COC No. 178 P/2014 and .n compisance the
}respondents submitted order. dated '13-06- 2014 whereby services of the
’appenants were regularized vide order dated 13-06-2014 wrtn effect from 01 -07-
2008 as weil as a task force committee had been cons:tltuted by Ex-FATA
Secretartat vide order dated 14-10-2014 for preparation of servrce structure of
Sl.iICh employees and sought time for preparatlon of service rutes The appellants
agam Fled CM No. 182-P/2016 with IR in COC No 178- 912014 in WP No
969/2010, where the learned Additional Advocate General alonowrth depar‘mental
representative produced letter dated 28- 10 2016, whereby cervice ruies for the

/

secretariat cadre employees of Ex-FATA Secretarlat had been shown to be

,formu!ated and had been sent to secretary SAFRAN for app"oval hence vide
Judgment dated 08-09-2016, Secretary SAFRAN was dlrerted to finalize the

matter w;thm one month, but the respondents instead of r‘omg the needful,

ATTESTE
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declared all the 117 employees including the appellants as surplug vide order

dated 25-06-2019, against ‘which " the -épbéll"ahts filed Writf Petition No. 3704-

1P/2019 for declaring the impugned order as set aside and retainihg the apbel%ants
:in the Civil Secretariat of establishment and administration department having the

similar cadre of post of the rest of the civil secretariat employees.

08. During the course of hearing, the respondents or Jduced copies of

notifications dated 19-07-2019 and 22-07-2019 that such employees had been

“adjusted/absorbed in various departments. The High Court vitde judgment dated

05-12;2019 ot;served that after their absorption , now they a‘a'e regular employees
of the provincial government and would be treated as such for all inteht and
Micluding their seniority and so far as their other grievance regarding
feir retention in ch/it secretariat is concerned, being civil seh/ants, it would
involve deeper appreciation of the vires of the policy, whié‘n have not been
impugned in the writ petition and in case the appehants_ still feel aggrieved
regarding any matter that could not be legally within the framework ofhthe said
policy, they would be legally bound by the termé and conditions of service and in

view of bar contalned in Article 212 of the Constitution, tiis court could not

- embark upon to entertain the same. Needless to mention ar'id we expect that

keeping in v:ew the ratio as contamed in the judgment titled Tikka Khan and
l
!
’others Vs Syed Muzafar Hussain Shah and others (2018 SCMR 332), the seniority
J

jwould be determined accordingly, hence the petition was dec«:red as infructuous

~ iand was dismissed as such. Against the judgment of High Cdurt,'the appellants

/filed CPLA No 881/2020 in the Supreme Court of Pakistan, which was disposed of
wde judgment dated 04-08-2020 on the terms that the petstsoners should
approach the service tnbunai as the issue being terms and condltlon of their

service, does faIl within the ;urlsdtctaon of service tribupal, hence the appellant

filed the mstant service appeal.

AWTESTED
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09. Main concern of the appellants in the mstant service eppeal is that in the -

first place, dec!anng them surplus is |Ilegal ‘as they were serwng agam‘st regular

l

posts in administration department Ex-FATA, hence thelr services were required.

to be transferred to Establishment & Administration Departmeitt of the provincial

i
1

. igovernment like other departments of Ex-FATA were merged in their respective

| . .
?department. Their second stance is: that by declaring them surplus and their

subsequent adjustment in directorates affected them in monitory terms as well as

]

their seniority/promotion also affected being placed at the bottom of the seniority

line.

10, In view of the foregoing explanation, in the first place, it would be

O count the discriminatory behaviors of the respondents with the

eflants, due to which the appeilants spent almost twelve years in protracted

litigation right from 2008 till date. The appellants were appointed on contract

basis after fulfilling all the codal formalities by FATA Secretariat, administration

wing but their services were not reguiarized, whereas-similar!;y appointed persons
by the.same office with the same terms and conditions vide ;ap-.pointments orders
dated 08-10-2004, were regularized vide order dated 04-0?;;2009. Similarly a
batch of anotherl 23 persons appointed on contract were regelarized vide order
dated 04-09- 2009 and 'still a batch of another 28 persons were reguianzed vide

order dated 17-03- 2004 hence the appellants were discr;mlndted in regularization

:of their services without any valid reason. In'order to regularize their services, the °

impietnentation of the deeision dated 29-08-2008 of the federal government,

iw,'here by all those employees working in FATA on, contract ‘were ordered' to be

.regularized, but their requests were declined under the plea that by vnrtue of

pressdentxal order as -discussed above, they are empioyees of provmc:al

A 1

' government and only on deputatlon to FATA but without deputatlon allowance,

those, who were regularized and finally they submitted ’ebplications for

appellants repeatedly requested the respondents to consider them at par with -
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hx:ence they. cannot be reguianzed the fact however remains that they were not |
el'npfoyee of provmcral government and were appointed by admrmstratlon
department of Ex-FATA Secretarrat but due to malafide of the respondents they

were repeatedly refused regularizatron which however was not warranted In the

~ (meanwhile, the provincial government promulgated Regularization Act 2009 by

.vrrtue of whlch all the contract employees were regularizec, .but the appellant :
were again refused regularization, but with no plausibie reasory, hence they were

agarn, discriminated and compeliing them to file Writ Petiticr; in Peshawar High

~ Court, which was allowed vide judgment dated 30-11-2011 without any debate,

as the respondents had already declared them as provincial employees and there
was no reason whatsoever to refuse such regularization, but the respondent
instead of their regularization, filed CPLA in the Supreme Court of Pakistan

decision, which again was an act of discrimination and malafide,

“where the respondents had taken a plea that the High Court had allowed

regularization under the regularization Act, 2009 but did.not discuss their

regularization under the policy of Federal Government laid down in the office |
memorandum issued by the cabinet secretary on 29-08-?('508 directing the
regularization of services of contractual employees workmg in FATA, hence the
- Supreme Court remanded their case to High Court to examine ’hIS aspect as well,

A three member bench of High Court heatd the argu‘ments where the

~ respondents took a ] t*_rrn and agreed to the point that the appelfants had been

dzscnmmated and they will be regularrzed but sought time for creation of posts
:and to draw service structure for these and other employees to r'egulate their

permanent employment. The three member bench of the High Court had taken a

- Iserious view of the unessential technicalities to block the way of the appellants,

~ .who too are entitled to the same relief and advised the respondents that the

| -
,petitioners are suffering and are in trouble besides mental agony, hence such

regularization was allowed on the basis of Federal Government dacision dated 29-

08-2008 and the appellants were declared as civil servants of the FATA

ATTEST -' D
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|Secretanat and not of the prov:nc:al government In @ manner, the appeilante '
were wrongiy refused theur r;ght of reguianzatlon under the rederal Government
Policy, which was conceded by the respondents before three members bench,
but the appellants suffered for years for a single wrong refusal of the

|
respondents, who put the matter on the back burner and on the ground of sheer

technlcahtles thwarted the process despite the repeated direction of the federal

government as well as of the judgment of the courts. Funai:y, Services of the
;appellants were very unwillingly regularized in 2014 with effect from 2008 and
:that too after contempt of court proceedings. Judgment of the three member
bench is very clear and by virtue of'su‘gh judgment, the; tespondents were
required to regularize them in the first place and to own them as their own.

employees borne

the strength of establishment and adminis“cration department
Secretariat, but step-motherly behavior of the respondents continued
unabated, as neitner posts were created for them nor service rules were framed
for them as were committed by the respondents before the ngh Court and. such
commitments are part of the judgment dated 07-11- 2013 of Peshawar High
Court. In the wake of 25th Constitutional amendments and hpon merger of FATA .
Secretariat into Provincial Secretariat, all the departments’ alnngWith'staff were
merged mto provincial departments Placed on record is notlﬁcatlon dated 08- 01-
2019, where P&D Department of FATA Secretariat was handed. over to provincial
P&D Department and faw & order department merged into Home Department
vide notiﬁcation dated 16-01-2019, Finance department merged into provincial ..
Finance .department vi'fie notiﬂcation dated 24-01-2019, edoi:ation department
vide order dated 24-01-2019 and smlarly all other department I:ke Zakat & Usher
Department Popufatton Welfare Department, Industries, Technical Educat:on,
iinerals, Road & Infrastructure Agncuiture Forests, Irrigation, Sports, FDMA and

others were merged into respectlve Provmciai Departments but the appellants

'being employees of the administration department of ex-FATA were not merged

into Provi.nciall Establishment & Administration Departmerit,' rather they were
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]declared surplus which was dascrnmmatory and based on malaﬁde as there was
‘no reason for declaring the appellants as surplus, as total strength of FATA
[Secretarxat from BPS-1 to 21 were 56983 of the civil admmlstratlon against which
employees of provincial r;ovemment defunct FATA DC, employees appointed by
FATA Secretar:at line directorates and autonomous bodies etc were included,

amongst which the number of 117 employees including the appellants were /

granted amount of Rs. 25505 00 million for- smooth trans;t:on of the employees

‘|as well as departments to provincial departments and to this effectla summery

was subrﬁitted by the provincial government to the Federal Government, which
'was accepted and vide notification dated 09-04-2019, provincial government was
| :asked to ensure payment of salaries and other obligatory .expenses, including
N : terminal benefits as well of the employees against the regular sanctioned 56983
. W\Mnistrative departments/attached directorates/field formations of
u erstwhile FATA, which shows that the appellants were also working against
‘ sanctioned posts and they were required to _be smoothly ‘merged with the
establishment and administration department of provincial oovernment, but to
their utter dismay, they were declared as surplus inspite of the fact that they
were posted against sanctioned posts and declaring them surplus, was no more
_than malafide of the respondents. Another discrlminatoryzbehavior of the
respondents can. be ‘seen, when a total of 235 posts were.created vide order
dated 11-06-2020 in administrative departments i.e. Fmance home, Local
Government, Health, Envuronment Information, Agnculture Irrigation, Mineral
and Education Departments for adjustment of the staff of the respective
departments of ex-FATA, but here again the appellants werevdi'scrilminated and no
~ post was created for- t#\em in Establishment & Administration Departrhent and
they were declared surplus and later on were adjusted in vanous dwectorates
WhICh was detrimental to their rights in terms of monetary beneﬁts as the

allowances admissible to them in their new places of adjustment were less than

- |the one admissible in civil Sec.retariat. Moreover, their seniorlty was also affected”

: ATTES ¢
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as they yvere placed at thé bottdm of seniority and their pfomotions, as the

' appellant appomted as Ass:stant is still. workmg as ‘Assista

|h 2022, are the

factors, which cannot be rgnored aﬂd which shows that un;ustlce has been, done to
the appellants. Needless to mention that the respondents fal'ed to apprecsate that
l'ie Surpius Pool Policy-2001 did not apply to the appellants since the same was '
specsf‘ ically made and meant for dealing wnth the transition of district system and
resultanto re-structuring of governmental offices under the devolution of powers
from provincial to local governm'ents as sueh, the appellants service in erstwhile

FATA Secretariat (now merged area secretariat) had no nexus'whatsoliever' with

the same, as nelther any department was abolished nor any post, hence the

surplus poet-Policy applied on them was totally illeg"al.l Moreover the concerned
srned counsel for the appellants had added to their miseries by contesting' their

cases in wrong forums and to this effect, the supreme court of Pakistan in their

‘case in civil petition No. 881/2020 had also noticed that the petitioners being

l
!
l

!

pursuing their remedy before the wrong forum, had wasted much of their time

and the service Tribunal shall justly and sympathetically conslder the question of

delay in accordance with law. To this effect we feel that the delay occurred due to

wastage of time before wrong forums, but the appellants co;niinuously contested

their case without any break for getting justice. We feel that their case was

already spoiled by the respondents due to sheer technicalities and w;thout
touchmg merlt of the case. The apex court is very clear on th point of limitation
that cases should be consrdered on merit and mere techmcalities including
fimitation sllall not debar the appeliants from- the rlghts accljued to them. In the
instant case, the appellants has a strong case on merit, hence we are inclined to

condone the delay occurred due to the reason mentioned ab0ve

11, We are of the considered opinion that the appellants has not been treated
in accordance with law, as they were employees of administration department of

AN

the ex-FATA and such stance was accepted by the respondents in their comment

——

to be tre
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‘submitted to the High Court and the High Court vide judgmeht dated 07-11-2013

declared them civil serfants and employees of admmtstratloe department of ex-
:- FATA Secretariat and regulanzed their servuces against sanctroned posts, despite
lthey were declared surplus. They 'were discriminated by not transferring their

. ‘ L serv:ces to the estabhshment and admlmstratlon departr: nent of provmcnal

government on the analogy of other employees transferred to thetr respective |

| departments in provmcnal government and in case of nonnavaulabmty of post,
i
'Finance department ~ was requxred to create posts m Estabhshment &

}Admlmstratlon Department on the analogy of creation “of | poets in other

Administrative Departments as the Federal Government had"g’ranted amount‘of ‘
- W for a total strength of 56983 posts includi_ng' the pos:ts of the
\/} \/‘-/ appellants and declaring them surplus was unlawful ang’ based on malafide and
A ~on this score alone the impugned order is liable to be set aside._.'The correct

course would have. been to create the same number of vacancses in their

| respective department Le. Establashment & Admmrstratwe ,epartment and to

_post them in their own department and issues of their senibr'ity/promotion was

required to be settled in accordance with the prevai!ing law and rule.

'

12. We have observed that grave injustice has been meted out to the
appellants in the sense that after contesting for longer for then regu larization and
finally after gettmg regutanzed they were _still depnved of the service
structure/rules and creation of posts despite the repeated dlrectrons of the three
member bench of Peshawar High Court in its judgment dated G7-11-2013 passed
_in Writ Petition No. 969/2010. The same directions has still hot ‘been implemented
and the matter was made worse when impughed order df placing them in surplus
pool was passed, which dvrectly affected thelr senlonty and the future career of
the appellants after puttmg in 18 years of servace and half 0: thenr service has

already been wasted in litigation,

ATTESTE”
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13.  In view of the fqr‘eg‘oing discussion, the instant appeal alongwith

14

connected service appeals are accepted. The 1mpugned order c;ated 25-06-2019 is
set aSide with direction to the réspondents to adjust the *ppefiants in their -
L resoectlve department i.e. Establ:shment & Admmlstratlon Department Khyber
 Pakhtunkhwa against their respe_ctxve_ posts and in case ofj,_ non-availability of
posts, thé sanﬁe shali be created for: the 'appetlants on the sare manner, as'were

created for other Admlnlstratnve Departments “vide F; iance Department

: -notlﬂcatlon dated 11-06- 2020 Upon thelr ad}ustment in their respective
|

! drzpartment, they are held entitled to all consequential beneﬁ_ts, The issue of their .

?seniority/promotion shall be dealt with- in accordance with the ‘provisions
1

c[ontained in Civit Servant Act, 1973 and Khyber Pakhtu{e,khwa Government

Servants (Appointment, Promotion & Transfer) Rules, 1989, particularly Section-
17(3) of Khyber Pakhtunkhwa Government Servants (Appciritment Promotion &
Transfer) Rules, 1989. Needless to mention and is expe”cted'tha; in viéw“ of the

. . : | |
ratio as contained in the judgment titled Tikka Khan and others Vs Syed Muzafar

Hussain Shah and others (2018 SCMR 332), the seniority'%p‘uld be determined

"accordingly. Parties are left to bear their own costs, File _bé consigned to record

room.

~  ANNOUNCED

14.01.2022
j
(AHMA AN TAREEN) | (ATIQ-UR-REHMAN WAZIR)
CHAIRMAN . | MEMBER (E)
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+ 14.01.2022

Learned counsel for the ' appelldht present. Mr. Muhammad Adeel

Butt, Additional Advocate General for respondents present. Arguments

heard and record perused.

Vide our |detailed judgment of today, separateia,: placed on file, the
mstant appeal alongwith connected service appeals are accepted. The
‘tmpugned order dated 25-06-2019 is set as;de wit a dlrectnon to the
responcients to ad]ust the appe!lants in their respect:ve department i.e.
Establishme‘nt & Ad.ministration Department Khyber’ Pakhtunkhwa against
their respective posts add in case of ppn-avaiiability of posts, the same |
shall be created for the appellants on the sa;rne ménner, as-were created
for other Administrative Departments vide Finance Department notiﬁcation
dated 11-06-2020. Upon their adjustment in their respective department,

' |

they are . held entitled to all consequential benefits. The issueT- of their

seniority/promotion shall be dealt with in accordance with the provisions
. , T '
contained in Civil Servant Act, 1973 and Khyber Pakhturkhwa !Government

Servants (Appointment, Promotiori & Transfer) Rules, 1989, particularly
\Section-17(3) of Kh\./ber Pakhtunkhwa Government Servants '(Apﬁ’eintment
Promotion & Transfer) Rulés, 1989. Needless to me;:h‘tipn and is expected
that in view of the ratio as contained id the judgmferjl’é titled Tikka.Khan
and others Vs Syed Muzafar Hussain Shah and other;!(ZO'iB SCMR 332),
the seniority would be determined ‘accordingiy.i__gglrtie;. are Ieftltov bear .

their own costs. File be consigned to record room.

ANNOUNCED
14.01.2022

,‘ (ATIQ-K-REHMAN WAZIR)
CHAIRMAN MEMBER (E)

IKITESTED
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1/we do hereby appoint & constituteThe Law Firm Of

SHAH | DURRANI | KHATTAK

(a registered law firm)as counsel in the above mentioned-case, to do all or any of the following acts, deeds
and things:-

1. To appear, act and plead for me/us in the above mentioned case in this Court/Tribunal
or any other court/rribunal in which the same mazy be tried or heard and any other
proceedings arising out of of connected therewith. .

2. To sign, verify and file PPlaint/Written Statement or withdraw all proceedings, petitions,
suit appeals, tevision, review, affidavits and applications for compronuse ot withdrawal,

*or for submission to arbitration of the said casz, or any other document, as may be
deemed necessary or advisable by him tor proper conduct, prosecution or defence of the
sald case at any stage.

3. To do and perform all other acts which may be deemed necessaiy or advisable during the
course of the proceedings.

AND HEREBY AGREE:-

) To ratify whatever the said Advocates may do in the proceedings in my interest,
Not to hold the Advocates responsible if the said case be proceeded ex-parte or
dismissed in default in consequence of their absence from the Court/Ttibunal
when it is called foc hearing or is decided against me/us.

b) That the Advocates shall be entitled to withdraw from the prosecution of the

said case if the whole OR any puit of the agreed fee remains unpaid.

In witness whereof I/We have signed this Powsr of Attorney/Wakalat Nama hereunder the contents of
which have been read/explained to me/us an¢ £illy understood hy me / us chis day of

S1g\%w—n‘%cutmt(s\
- [7309- /5/959011

Accepted subject to term regarding payment of feg for/on behalf of The Law i H.tm nf Shah |
Durtani | Khattak.

i
1
h

ALI GHHAR DURRANI
Advocate High Court

. aligohar@sdklaw.org
+92-332-929-7427

/ . .
Zafak Arif Shah : Co Babar Khan Durrdni

Advocate High Court Advocate High Court
0333-8335886 0U301:8 18
e . ‘ :
Hannah Zahid Durrani . Sarah Aziz
Advocate High Court Advocate District & Sessions Court(s)
Shah_| Durrani | Khattak i
(A registered law tirin)
www.sdklaw.ore info(@sdklaw.org

23%-A, Street No. 13, New Shami Road, Peshawar.



