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'BEFORETHE
HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL

Khybeor Pakhtukhwa
Scrvice Tribunal

In Re: . Diary No q \3...

Execution Petition No._ Z [ é; /2023 pacea L (Qo {9’3

InService Appeal No. 1227/2020

Decided on: 14. 01. 2022

Majid Anwar S/o Anwar Masih R/o Guddi Thata, Post Office GPO,
House no. 02, Mohallah Kali Bari, Tehsil and District
(PETITIONER)

Versus

1. The Government of Khyber Pakhtunkhwa! through Chief

‘Secretary, Civil Secretariat, Peshawar. -

2. The Government of KPthrough Secretary Establishment,
Establishment & Administration Department Civil Secretariat,

Peshawar,

3. The Government of KPthrough Secretary Finance, Finance,

Finance department at Civil Secretariat Peshawar.

4. The Government of KPthrough Additional Chief Secretary
Merged Areas, Office at Warsak Road, Peshawar.

(Respondents)



EXECUTION PETITION TO GIVE EFFECT & IMPLEMENT

THE JUDGMENT OF THIS ‘HONOURABLE TRIBUNAL
DATED 14-01-2022, UPON THE EXECUTION PETITIONER.

Respectfullv' Sheweth.

That the petitioner earnestly craves the permission of the Honorable

Service Tribunal to submit as under:

1. THAT the petitioner was appointed as a Sweeper (BPS-1) against the
vacant post vide notification dated 21-10-2016. '
Copy of appointment order is Annexure-A.

2. That along with the petitioner a total number of 117 employees
appointed by erstwhile FATA Secretariat were declared as surplﬁs
and placed them in surplus pool of _Establishment &
Administrative Department vide order dated 25-06-2019, and for
their fﬁr’cher adjustment/ placement w.e.f 01-07-2019 by virtue of
which the civil servants were adjusted in the Surplus pool of
Establishment Department and Administration Depértment.

Copy of Notification dated 25-06-2019 is Annexure-B

3. That an appeal was filed in this regard, before the Honourable

Service Tribunal and the same was heard on 14-01-2022. The said

| appeal was accepted, and subsequently, the impugned notification

dated 25-06-2019 was set-aside, and directions were given to

respondeﬁt i.e the concerned authorities, to adj'uét the appellants to
their reépéctive departments.

Copy of the Service Appeal No. 1227/2020is Annex-C

4. That along with the aforementioned directions, the Honourable
Service Tribunal rendered that upon adjustmenf to their respective
department, the appellants would be entitled all consequential
benefits. Moreover, that the iséue of seniority / promotion would be
dealt within accordance with the provisions contained in Civil
Servants (appointment, promotion and Transfer) Rules 1989, and in

the view of the ratio as contained in the judgment titled Tikka Kahn



& other vs Sved Muzafar Hussain Shah & others (2018 SCMR 332),

the seniority Would be determined accordingly.

. That the Honourable Tribunal rendered its judgment dated 14-01-

2022, but after the lapse of about three months, the respondent did
not implement the judgment dated 14-01-2022 of this Honourable
Tribunal.

Copy of the judgment dated 14-01-2022 has been Annex-D

. That due to the inaction of the respondents to.comply with the

directions of the Honourable Service Tribunal, post lapse of 3

months, an execution petition no. 250 of 2022 was filed in this

regard, and the same was decided affirmative.

. That the judgment dated 14-01-2022 rendered bS/ the Honourable

Service Tribunal is also applicable on those civil servants who were

not a part of the said appeal, because judgments of the Honourable

Service' should be treated as judgments in rem, and not in

personam. Reference can be given to the relevant portion of

judgment cited2023 SCMR 8, produced herein below:

“The learned Additional A.G,, KPK argued that, in the order of the KP
Service Tribunal passed in Appeals Nos. 1452/2019 and 248/2020,
reliance was placed on the order passed by the learned Peshawar High
Court in Wit Petition No. 3162-P/2019, which was simply dismissed
with the obsérvations ‘that the writ petition was not maintainable under
Article 212 of the Constitution, hence the reference was immaterial, In
this regard, we are of the firm view that if a learned Tribunal decides any
question' of law by dint of its judgment, the said judgment is always

treated as being in rem, and not in personam. If]i in two judgments

'delivere_c:i in the service appeals the reference of the Peshawar High Court

judgment has been cited, it does not act to washout the effect of the

judgments rendered in the other service appeals which have the effect of a

judgment in vem. In the case of Hameed Akhtar Nidzi v. The Secretary,
Establishment Division, Government of Pakistan and others (1996 SCMR
1185), this Court, while remanding the case to the Tribunal clearly
observecf that if the Tribunal or this Court decides a point of law relating
to the terms of service of a civil servant which coz;ers. not only the case of

the civil servant who litigated, but also of other civil servants, who may
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have not takeﬁ%ii;;_{j legal proéeeding‘s, in such a case, the dictates of justice
and rules ~of good governance demand that the béneﬁt of the above
judgment be extended to other civil servants, who may not be parties to
the above litigation, instead of compelling them to approach the Tribunal

or any other legal forum.”

8. That relying upon the judgment of the Honourable Supreme Court,
the execution petitioner would also be subject to fhe- judgment
dated 14-07-2021 rendered by the Honourable Service Tribunal,
since the above mentioned judgment of the Sup;re'me Court would

be applicable on all Courts sub-ordinate to it. Reference can be

given fo Article 189 of the Constitution of Pakistan, 1973, for easy
referen'cé, 'pfo-du‘ced herein below: '

“Decisions of Simremé Court binding on other Courts

189. Any decision of the Supreme Court shall, to the extent that it decides
a question of law or is based upon or enunciates a principle of law, be

binding on all other courts in Pakistan.”

9. That the judgment of the Honourable Service tribunal cited 2023
SCMR 8, Whereby, the essence of Article 212 of the Constitution of
Pakistan, 1973, was fulfilled, by observing that ény question of law
decided by the Service Tribunal shall be treated as Judgment in
rem, a;id not in perébﬂam. In order, to give force to the judgment of
the Supreme Court, the éxecﬁtion petitioner may also be subjected
to the judgment rendered by the Honourablé Service Tribunal.
Reference can be given to Article 190 of the Constitution of
Pakistan,'1973, for easy referéhce, produced herein below:

“Action in aid of Supreme Court .
190.All executive and judicial authorities throughoujt Pakistan shall act in
aid of the Supreme Court. g

10. That the execution petitioner now approaches this Honorable

Tribunal for directions to implement the judgment dated 14.01.2021

in the lai'ger interest of justice and fair play.

Prayer:

It is therefore most humbly prayed that on the acceptance of this
petition, may it please this honorable tribunal to so kindly direct the
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implementation of judgment dated 14.01.2022 in Service Appeal No.
1227/2022 titled. Hanif Ur Rehman vs. Government of Khyber

Pakhtunkhwa through Chief Secretary on the Execution Petitioner, any
other relief that this Honorable Tribunal may deem appropriate in the

circumstances of the case may alsobe given.

o -

Execution Petitioner

Through |

AL

(ALI GOHAR DURRANI)

Advocate High Court

0332-9297427

khaneliegohar@yahoo.com
'SHAH | DURRANI | KHATTAK
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"~ BEFORE THE |

HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL

In Re:
- Execution Petition No. /2023
In Service Appeal No. 1227/2020

Decided on: 14. 01. 2022

Majid Anwar S/o Anwar Masih R/o Guddi Thata, Post Office
GPO, House no. 02, Mohallah Kali Bari, Tehsil anﬁ District
(PETITIONER)

Versus

The Government of Khyber Pakhtunkhwa and others
4 (Respondents)

AFFIDAVIT Of,

I, Majid Anwar S/o Anwar Masih R/o Guddi Iﬁata, Post Office
GPO, House no. 02, Mohallah Kali Bari, Tehsil and District

» do hereby solemnly declare and affirm on oath:- i

I am personally conversant with the facts and circumstances of the case as
contained therein and the facts and circumstances mentioned in the
enclosed writ petition are true and correct to the best of my knowledge

and belief. P
DeponenLMa—?’ég/

ONICH fPBo/ - b3 B TET

Identified by:

ALI GOHAR DURRANI
Advocate High Court
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BEFORE THE
HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL

In Re:
Execution Petition No. / 2023
In Service Appeal No. 1227/2020 |
Decided on: 14. 01. 2022
MEMO OF ADRESS

Majid Anwar S/o Anwar Masih R/o Guddi Thata, Post Office
GPO, House no. 02, Mohallah Kali Bari, Tehsil and District
Peshawar.
(PETITIONER)

Versus
|

1. The Government of Khyber Pakhtunkhwa through Chief
‘Secretary, Civil Secretariat, Peshawar..

2. The Government of KPthrough Secretary Establishment,
Establishment & Administration Department Civil Secretarlat
Peshawar,

3. The Government of KPthrough Secretary Finance, Finance,
Finance department at Civil Secretariat Peshawar.

4. The Government of KPthrough Additional Chief Secretary
Merged Areas, Office at Warsak Road, Peshawar.

'(Respondents)

Petitioner

Through

(ALI GOHAR DURRANI)

Advocate High Court
0332-9297427
khaneheg_harovahoo com
SHAH | DURRANI 1 KHATTAK
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FATA SECRIE ?&RI&?

(Adimistration, Infrastructure & »ordination Deparlinent)

AP}POINTM ENT CRDER

No. lOl-?;O/EO/A]DMN—Vo] -IE- Comequen‘c upon the recomraendations of the
D( :partmental Selection / Promotion Committee, Mr. Majid Anwar S/O Anwar
Masseeh, Gadi Il<hata House No.Z Mohallah Kali Bari Peshawar Cantt, is hereby
appumted as Sw,eepel (BPS-1) (7640 -240-14840) against the vacant post with
irarmedliate effect on the following terns and conditions. His appointmeht will be
gcii'em'ed vnder Rule-10 sub rule2 of Khyber Pakhtunkhwa Civil Servants
(4 ppoir.\tmént,- Prom.otion and Transfer) Kules, 1989. ' |

1. He will get pay at the mirimum of Bg-l including usual allowances as
admussible under the rules. -fe will be entitled to annual increment as pet

exisiing policy.

2. I'le shall be governed by the Kk yber Pakhtunkhwa Ci 11 Servant Act 1973
and all the laws applicable to the c1v11 servants and rules made there

under.
: 3. Ie slwall };roduce a Medical Certificate of fitaess from Medical
: - Superintendent, Services Hospital Peshawar, before, joining .duties in
(A1&C) Department, FATA Secretariat, as required under the rules
’ 4. In case, he wishes to resign at any time, 14 days notice will be necessary

or in lieu ther eof 14 days pay will be forfeited.

j L If che abov terms & conditions are acceptable to him, he should report
| ferduty to (A,’[&C) Department, FATA Secretariat within 14 days of issuance of this

order. .

'SHCRETARY (A1 &C)

NG, 101-20/ EO/ ADMN-Vol-1I §3 e2~130{9 Dated &} /y0/2016
Copy to the; : -
Additional Accountant General PR Sub-Office, Peshawar.

Istate Officer/ DDO, FATA Secretariat, Peshawar.

Secticn Officer (B&A) Adinn, FATA Secretariat, Peshawar.
Section Officer (B&A), FATA Secretariat, Peshawar. ,

P5 to Secretary (A,1&C) Department, FATA Secretariat, Pe >ha war.
Bill Clerk (A, I&C) Department, FATA Secretariaf.

Official oncerried.
~ Personal File,

P NSO PN

\

i

Estate Officer



.., GOVT, OF KHYBER PAKIITUNKIIWA
DA l'ABL!S!‘]M":N'I‘ & ADMN: DEPARTMENT
REGULATION WING)

Dated Peshawar, the 25" June, 2019 °

Anne.mire CA)

In pursuance of integration and merger of erstwiile

No. SO{L)&M)II;’&M)IJ-IRIZI)!‘):

I:'A‘l’/\‘ v{ith Khyber Pakhtunkbwa, the' Compuent Authority is pleased 10 declare the
lulimx:mg, Il"l employees appointed by crstwhile FATA Seeretarint bs “Surplus™ ond ;')Iucc
~ them in the Surplus Pool of Esuiblishment and Administration Depurtiment for their funher

- adjusiment/placement w.elL 01.02.2019;- :
Se.No, Nume of cmpio)rgg 1 Desipnation BPS (Personul)
1. | Ashig Tiussnin Y i vrr v T
2. | tHanifur Rehman o T Assistam _ 16 i
3. | Shaukm Khan i “Assistant 16
4. | 7uhid Khan | Assisant i .
5. | QuiscrKhan _ | Assistamt It
6. | Shahid Ali Shah ‘ ’ —CompulcrOpcmlur 10
7. |tamoqKhan T T T | Compuicr Operior ‘ 6
R. | Touscefighal ~~ T Computer Opertor e
0. | wascem _ ' Computer Operutor I
10, | AWaffhussain . 777 Computer Operator | . 16
—l i— AmicAll CompixlcrOpcrulor"_'~ 16 E
12. | Rub Nawaz T T T Computer Operator 16
13, | Kamran TTTTTT ] Computer Operator ' T
14, | Haliz Mubummad Amjed | Computer Opcrtor 16 '
15. .| Fazl-ur-Rehman | Computer Operator . T
V6. | Rajub Al Khon | Pewd Brafsmen B
17.-] Bukhtigr Khan o _|Sublngincer L -
I8, | Hakeemeud-Din | Droflsmon i
19, | Nascem Khan . Storckeeper ‘ 7
20, | Inomullah . _ | Priver s
21, | Hozeot Gul Driver s
22. | Said Aga. =TT e L
23. | Abdul Qudir ) Driver kN :
24. | Sharbat Khan - Driver S
25. {ilghal Shob” Driver 5o
o 26, {Muhammad A fbrwr LR

i
Scanned by CamScanner

. ATTESTED




] Khun Mubemmad

Driver 5
“Wal ubeedutlah Shah “Driver T
Mastan Shah Driver [
Mubashir Alam :-"' | Briver - s
Yousaltussain ~T 7T | Briver | s~
| thsanulah " [Dtiver 5 il
- | Doud Shah L Driver - s T T
Qlsmat Wali B Driver T sTTTTT
Mnm Zeb Driver T
Shalgatullah Driver TsT T
Qismaullsh T M hnwer ) STT
Wali Khan T | iwcer ST
‘Muhammad Zahir Shah_ Tracer 5
Nm/ I\killnr T Driver 4 .
. | Mena Jan’ TTTT Tlodver ) 4
“Zakiuliah_ e I N A —
_Sabir Shah Naib Qasid 2
Muhammad | lussain " | Naib Qasid - L
. | Zubair Shah Nafb Qasid - I
. | Muhammad Sharif Naib Qasid L
Dost Ali | | Naib Qasid T T T
Nishat Khan | b Gusid e B S
Wadan Shah - Tl Qusid T T N
omulloh Nafb Qasid R R N
Magqsood Jan Naib Qasid o T
| Zecshon Wb Gesd | 2.
TArshad Rhon ..,_j...-- Naib Oasld I 2 _
lkhloq nq Khon Naib Qasid . Y
“Saftiar Ali Shah Naib Qosid 2
[ Kifayawllah Naib Qusid _ 2
57| tidayatuilah Naib Qusid N
5%, | Khatid Khan Naib Qasid 2
| Shabir Khan Naib Qusid T
. | Saced Ciul Naib Qasid . -’-
Zahidullal Naib Qasid R
% arhnd"al‘;r Nolb-Qasid T N -
Iameed Khan NobQosd 2
| Rashid Khan Naib Qosid_ _ 2
. | Dost Muhammed Naib Qusid A
. | Sujidullah NaibQusid | _._ 2 ___
~ 67, | INikhar ud Din Naib Qasid o
68. | Alafur Rehman ! Chowkidar Ty
69. | Muhammad Amir Chowkidar rE
...» -70_ YisorArofat ChowklIdar 2 o
T, | Zinrud Khan Chowkidar o ~2
T o7 [Kimp G T T T Chewkider — T T 2
) ’73“ m‘.m-- T Chowkidnr - o T

e ,_:-




a. | Zainniinh - B ""Ei{o‘\;sf‘mi}“"“" e e = _] @
Safivllah ‘ ;_" _” o mvﬁdﬁr“ “-—_ - . . e —em
|

2
2
Inayalulluh . _“"‘ Chogvigjglq_r' H 2 _.,.,;_'_.,
. Muhammud Qpld — Chowkidar s
. | Doud Khgn — Rl T | T
Mubommad Suleems 7 | A€ ClssrierNsig ' :
“i‘nmlc lfag 4 Mali R
o Mal I R
Nehad Badshah Ve T N R
N T TE T =
Muhommad Arshad 7 T Cook R R 7T
85, | Rohullh P L L A SO—
__§;6_~- Lal Jan - T T Regulution Beldar _ I S
87, Myﬁgmmnd‘/\nhad Siveeper ’ o 3_‘_ R
8|8, Ramish i T ) | sWecpgf —_" ’ - 2 e
89. | Karan | Sweeper 2
90. | Majid Anwar [Sweeper 2
L | Shmait T . R A R
65-:‘ “Ruhid Mascch - Sweeper I T 2 -
" 793, | Nucem Munir  Sweeper o R S
94, | Pardeep Singh Sweecper 2
95. | Mukesh , Swecper 2
" 96, | Muhammad Naveed Sweceper U B .
97. | Daia Ram __ | Sweeper ) 2
98. | Mulammad Nisar Swecper L
799, | Said Anwar Naib Quosid B v
100 flascch Zeb " I NeibQasid _ -
101 Abid Nalb Qisid L
A1 T102] Wekeel Khan NoibQusid 1 e e
103.| Muhammad Amjad Ayaz Nab Qasid N
104 Samiullah - Noib Qusid B
77 105 |labib-ur-Rehman NeibQasid Voo
06 Muhammad Shoaib | NeibQasid v
107 Bawar Khan MabOuid | . .
“7 108, T/hgbahullah Naib Qusid e b ]
109.| Muhammad Tanveer Naib Qasid L
_ 110 Waqas Khurshid ) Naib Qasid _ SV
- 155{;,,-"’4/']'1 1| Muhsmmad /.ah:rShnh L Naib Qosid L B i .
s 112{ Javed Khan | NebQuid )
" 113 Noer Nabla Bera e e LR
"7 V4 Amjad Khan T N ST —
115, Jawad Khan .M- T Mali L L .
"7 116, Inum ulhay ':___..... | Chowkidar _ .
”H.')_';.j_lruj-u.d_«dm T T T | Chowkidar TR R
2. " In ordér to cnsurg proper and expeditious adjustmcn!iabsnrptinn of the above
mcmmm.d surplus stafl, De uv§ Sccretary (l"slnbhshmcm) l.s!nbllshmcm Dcpurlmcm hus A
, AT STED med-by CamScanner
Im l
- . —
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I’t i tl. ' ) | '\' . o b4
b ‘Iwilm\:&l o foeal person to properly wmonitor the whole process of adjustment/
pecment wlihe

5

sueplus pood stadt,

Y M v 'l i . Y . I v 8
Conseguent upon above ull the sbhove surplus stall alongwith their original

7 recond nlservice nre directed W wepart 1o the Depaty Seerctiry (Hstublishment) Estublishment

F IR :
.. Depovivent Tar Rurther seeessury netion,

Gt No, & Dt Kven

CHIEF SECRICFARY
GOVT. OF KNYBER PAKHTUNKIIWA

Caopy lvee

1

12

Al

-
o
.

N T
Cu

0.

= ~d

)

9

.

.

10

It
12,

13,
-

13,
16,
17,
8.
1,
20,

Additionnl Chief Seeretary, P& Depariment,

Adlitionu] Chiel Secretury, Murgied Areos Sceretariat,
Senior Member Board of Revenue,

Principal Seeretary 10 Governor, Khyber Pakhtunkhwa,
Principal Seeretory 10 Chiel' Minister, Khyher Pakhtunklhwa.
Al Adminisirtive Seeretaries, Khyber Pakhtunkhwa,

The Accountnt General, Khyber Pakhtunklhwa,

Sceretury (A1&C) Merged Areos Scerctarial,

Additional Seerctary (A1&C) Merged Arcas Seerclariat with the request Lo hand
over the relevant reeord of the nbove siafl 1o the Estublishment Department for
further necessary action and taking up the case with the Finunee Department with
vepard to Nnaneinl implications of the sttt w.e.t. 01.07.2619.

Al Divisional Cammissioners in Khyher Pakhtunkhwa.

Al Depuy Commissioners in Khyber Pakhtunkhwa,

Director General Informntion, Khyber Pakhlunkhwa,

PS to Chicl Seerctary, Khyber Pakhtunkbwa,

Depwty  Seerclary  (Vstablishment), Fstablishment Department far necessary
action, .

Scetion (fTicer (E-1), Nistablishment Department.

Section Officer (1:-11) stoblishment Department for necessary action.

Seetion Officer (1:-1V) Bstablishment Departiment,

IS 10 Seeretury Esiablishment Department.

P'S (o Special Seeretary (Regulntion), listablishment Department,

PS o Speeinl Scerctary (1istablishment), Listablishment Depg
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EFORE THE HON'BLE §ERVIC_S ?RIBUNAL KPK PESHAWAR

fAly /2020 | . (Zf§;i>

4]
S \'icc L 1'0':::! ":'“'0

TR e -Hoseeb Zeb §/0 Aurangzeb, e /&i?

Naib Qosud Vutey,
Khyber Pakhtunkhwa Ombudsperson Secretariat,

Room No.212, Benevolent Fund Building, ‘
Peshawar Cantt. . e Appeliant

VERSUS

Service Appeal No.

1. The Govt of KPK
Through Chief Secretary,
Civit Sécrefcriot Peshawar.

2. The Govt of KPK

. Through Secretary Esfobhshment
Establishment & Administration Department,
Civil Secretariat, Peshawar.

3. The GovtofKPK
Through Secretary Finance,
Finance DeportTenf Civil Secretariat, Peshowor

4.  Government of KPK
Through Additional Chief Secretary Merged Areas,
Office’at Warsak Road, Peshawar............... Respondents

}\‘scdt "d ay Service appeal u/s 4 of the Services Tribunal Aci

lﬂ.,ﬁ:g‘; 1974 against the Iimpugned Notification
fG‘ '>—6')~e No.SO(O&M/E&AD/3-18/2019 dated 25.06.2019

vide which the 117 employees including the
appellant appointed by erstwhile FATA Secretariat
. - as “Surplus” and placed them in the Surplus Pool
| .- of Establishment & Administration Department for
| their further adjustment/ placement. w.edf.




01.07.2019, Office Order No0.00209/EA dated
23.08.2019 and Office Order No.SOG(SWD)1-
60/Stafi/2019/1946-55 - dated 27.08.201% vide
,which the oppjeﬂcnt has been ad}us ed in

.....

Prayer In Appeal:

On acceptance of this appeal, the impugned Notification
dated 25.06.2019, office orders dated 23.08.2019 and
27.08.2019 may please be set aside and consequently the
resp'onden’fs be directed to adjust the appellant in Civil
Seeretariat of Establishment & Administration Department or
Finance Department.

Respectully Sheweth:

The appellant humbly submits as under:

That the appellant was the empldyee of erstwhilé FATA"

Secretariat and he was serving as Naib  Qasid  in
Administration Department of erstwhile FATA Secretariat,

i

That after merger of FATA into Province of Khyber
Pakhtunkhwa, the respondent No.l v;de Notfification
SO{O&M/E&AD/3-18/2019 doted 25.06. 2019 declared 117
employees including cppellont as “Surplus™ and placed them
in the Surplus Pool of E&AD for their further adjustment/

placement w.e.f. 01.07.2019. {(Copy of Nofification dated
25.06.2019 is Annexure “A”).

That the respondent No.l vide Nofification No.SO(E-
I}/E&AD/9-126/2019 dated 24.01.2019 direcied the Finance
Department Office working under the erstwhile FEATA
Secretariat, henceforth report to Secretary Finance

Department KPK. (Copy of Notification daied 24.01.2019 is
Annexure “B").




ZORC

That the appeliant should have been adjusted,in Finance
Department KPK but was adjusted in Ombudsperson

- Secretariat from the Surplus Pool vide office order dated

23.08.2019 and 27.08.2019. (Copies of office orders dated
23.08.2019 and 27.08.2019 are Annexure "C" & "D")."

That it is pertinent to mention here that, the employees of
erstwhile FATA Secretariat including appeliant impugned the
nofification dated 25.06.2019 ibid through writ petition
No0.3704-P of 2019 in the Honourable Peshawar High Court,
Peshawar and the Hon'ble Court dismissed the said petition
vide order/ judgment dated 05.12.2019. (Copies of writ

petition and order/ judgment dated 05.12.2019 are Annexure
“E" & “F").

That thereafter, the employees of erstwhile FATA Secretariat
including the appellant filed CPLA No.881/2020 in the august
Supreme Court of Pakistan against the order/ judgment
dated 05.12.2019 passed by the Honble Peshawar High
Court, Peshawar and the Honourable Apex Court while
deciding the CPLA vide order/ judgment dated 04.08.2020
held that the correct forum to adjudicate upon is the Service
Tribunal and the petitioner should have dpprooch the
competent forum. (Copy of order/ ;]t‘;dgmenf dated
04.08.2020 is r&nnexure “G").

That the appellant being aggrieved frorﬁ,,the noftifications
and orders, files the instant appeal, inter alia, on ‘the
following amongst other grounds: o

GROUNDS:
A

That the impugned Notification dated 25.06.2019, office
orders dated 23.08.2019 and 27.08.2019, are illegal, against
facts and law on the subject as well as Surplus Policy.

i




That the impugned nofifications and orders are the sheer
violation ofdaw 6n the subject and the Constitution as well.

That the impugned nofifications and orders are illegal,
unlawful, void and ineffective upon the rights of the
appellant, :

That the impugned nofifications and orders are against the
principles of natural justice and fundamental rights as
guaranteed under the Constitution of Islamic Republic of
Pakistan, 1973.

That in fact, the appellant’s case is not of abolition of posts,

or service or setup to begin with and the concerned,
departments and attached department tcgether with the
posts continue o exist and have not been abolished.

That neither conscious application of mind has been

undertaken nor speaking nor reasoned order has been

passed and Surplus Pool Policy, 2001 has been senselessly
applied to the appellant.

That the impugned nofifications and orders have been
issued/ passed in flagrant violation of the law and the Surplus
Pool Policy itself and deserves to be set aside.

That the mechanism provided for adjustment and fixation of
seniority of the surplus employees in the Suiplus Pool Policy,

2001 will deprive the appeliant of his seniority and other

benefits-will render him junior to those who have been
appointed much later in time than the appellant.

That as there is no service structure and service rules and
promotion for the employees of Ombudsperson Secretariat
the adjustment of appellant in the said Secretariat will
damage the service career and rights of the appellant by




means of disg:riminoﬁon' dnd mi-sop'plicoﬁ.on of Surplus Pool'
Policy, 20_01 .

That blatant discrimination has been comml’rted in the
adjustment of the appellant as compared 1o o’mer similarly
placed employees of erstwhile FATA Sécretariat have been
adjusted in different depcn‘memts of KP Civil Secréforidt:_'

That the appeliant seeks Ieove to cg:tcn‘e more grounds at

- -the time of arguments in the instant appeal.

It s, therefore, most- humbly prayed that on

| acceptance of the instant service appeadl, the impugned
Notification dated 25.06.2019, office orders dated 23.08.2019

and 27.08.2019 may please be set aside or}d consequently
the respondents. be directed to adjust the'oppeiion’r in Civil
Secretariat of Establishment & Administration Department or
Fihonce Department.

Any other remedy wh:ch deems fit by 1h:s Honouroble
Trnbunol may also be gran ed inffayour of the appellant.

Through

: Syed Yahya Zahid Gilani

‘ Ateeq-ur-Rehman ~

Syed MurtazoZahid Gilani

D(?er: /0972020 Advocates High Court




Service Appeal No._- /2020 -

'h«-fhemmed Haseeb Zeb ....... s e rbrrerea—— rreeeere e s Appellant

VERSUS R o

Govt of KPK ond OMETS... s veeeeereeeeeeeerenres e RESPONdeEnts
 AFFIDAVIT

L Muhammad Haseeb Zeb s/o Aurangzeb, Naib Qasid, Khyber
Pokh’runkhwc Ombudsperson Secretariat, Room No. 2%2 Benevolent
Fund Building, Peshawar Cantt, do hereby solemnly affrm and
declczre on oath ’rh'of'fhe’ contents of ‘rhé accompanying "Service

Appeal are true and correct to the best of my knowledge ond belzef

‘and nothing has been concealed from this Hon'ble Triburial.

|
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S_e;rvice Appeal No._ /2020

- “T‘ -5 w4 Haseeb Zeb...,..............,..............‘.'....Appi”fcont/ Appellant
VERSUS :

Govt of KPK and others..............cc....... e RESPONdents

|
|

Application for suspension of the operation of
impugned Notitication dated 25.06.2019, office
orders dated 23.08.2019 and 27.08.2019, till the final

decision of the instant service appeal.

Respectiully Sheweth:

1. That the fitled. service appeal is filed before this Hon'ble
Tribunal, in which no date of hearing has yet been fixed.

2. That the applicant/ appellant has got a good prima facie
case in his favour, and is sanguine about its success.

3. That the balance of convenience also lies in favour of the

applicant/ appellant for the grant of interim relief.

4. That if Nofification dated 25.06.2019, office orders dated
23.08.2019 and 27.08.2019, suspended, the

applicant/ appellant would suffer ireparable loss.

are . not




5. ¢ That the foc‘s and grounds of the accomponymg service

- appeal may kindly be read as an m’regrol por’r .of this
application.

It is, therefore, réspectfuliy prayed that on occepfonce
of -this application, the operation of Nofification dated
25.06.2019, office orders dated 23.08.2019 .and 27.08.2019,

may kindly be suspended, fill the fink I"decjsion] of the instant
service appeal. 1

-

{

| | |
i Appliciant pellant
} Through | @}@”\ g

: Ateeq-ur-Rehman
Date: 1! /99/2020 S Advocate High Court

AFFIDAVIT:

It is stated on oath fhof the com‘ents of Apphcoﬂon are true
and correct to the best of my knowtedge and belief and nothing has
been concealed from this Hon'ble Tr:bun@‘iﬂ}}

Lz,
B “.‘ Fe
7y ""v.‘;. \

EPO NT




Service Appeal No. 1227/2020

.. Date of Institution ... 21.09.2020
Date of Decision ... 14.01.2022

Hanif Ur Rehman, Assistant (BPS-16), Dfrectorate of Prosecution Khyber

Pakhtunkhwa. oo (Appellant)

4 | VE_FgS_US
- Government of Khyber akhtunkhwa through its Chief Secrctary at Cwn!
Secretanat Peshawar and others » -« {Respondents)

‘Syed Yahya Zahid Gillani, Taimur Haider Khan &
Ali \Gohar Durrani, o :
\ . , For Appellants

, Adyocates A
Muiha'mmad Adeel Butt, ‘ o
Ad:ditlionai Advocate General - .. For respondents .
s AIjI:M:AD SULTAN TAREEN CHAIRMAN | y
"ATIIQ-UR-REHMA'N WAZIR MEMBER (EXLCUTIVE)
1 . , .

-----------------------------------

serwce appeals as common questlon of law and facts are mvolved therezn -

1. 1228/2020 titled Zubair Shah
, : 2. 1229/2020 titled Faroo§ Khan
3. 123072020 titled Muhammgd Amjid Ayaz
4. 1231/2020 tited Qaiser Khan
5. 1232/2020 titled Ashiq Hussain . L

6. 1233/2020 titled Shoukat Khan -

/ 7. 1244/2020 titled Haseeb Zeb

. W

L2 ’ ' ! ) ’ ‘ .
ATIQ-UR*REHMAN WAZIR MEMBER (E):- - 'HIIS srngle Judgment

'shall dlspose of the insfant service appeal as well as the following connected\ »

v

W Been .

- 1R

v
BT
o




8. 1245/2020 titled Muﬁa'fr{%éd’zfahir Shak' "
9. 111252020 titled Zahid Khan

10.11126/2020 titled Touseef Igbal

02.  Brief facts of the case are that the appellant was initially appointed as
Assistant (BPS-11) on contract basis in Ex-FATA Secretariat vide order dated 01-
12-2004. His services were regularized by the order of Peshawar High Court vide

judgment dated O?-ll,—2013 with effect from 01-07-2008 i compliance WEth

cabinet decision dated 29-08-2008. Regularization of the appeliant wag delayed

by the respondents for Iquite longer and in the meanwhile, in the wake of mefger

of Ex-FATA with the Lrov:nce the appellant alongwith otkers were declared

,surpius vide order dated 25—06-2019 Feeling aggrieved the appeilant alongwith

‘others filed wnt petztson No 3704-P/2019 in Peshawar Hiois \.ourt but in the

i mean

nhence the ngh Court vide judgment dated 05-12-2019 dectared the petition as

!mfructuous, which was challenged by the appellants in the supreme court of

lPékis_tan and the supreme court remanded their case to this Tribunal vide order

. . |
t .

. idslated 04-08-2020 in CP No. 881/2020. Prayers of the appellants are that the

retamed/adjusted against the secretariat cadre borne at the strength of

Establushment & Administration ' Department of Cwﬂ Secretaraat Slmltarly

semonty/promotxon may also be given to the appellants since the inception of

|thear employment in the government department w:th back benefts as per

Judgment titled . Tikka Khan & others Vs Syed Muzafar Hussa:n Shah & others

;(2018_SCMR 332) as well as in the light of judgment of larger bench of high court

in Writ Petition No. 696/2010 dated 07-11-2013,

03. Learned counsel for the appellants has contended thét the appellants has

- not been treated in accordance with law, hence their rights secured under the.

|

Constitution has badly been violated; that the impugned -Aorder has not beend_" :

fie the appeilant alongwith others were adjusted in various dlrectorates,l

impugned order dated 25-06-2019 may be set aside and the appellants may be




- passed in accordance with law, therefore 'is‘.ri‘é't ténable and liatile to be set aside; -
that the appellants were appointed in Ex-FATA Secretariat or: contract Basis vide
ordér dated 01-12-2004 and in compliance with Federal Government decision
dated 29-08-2008 and in pursuance of judgment of Peshawar High Court dated
07-11-2013, their services were regularized with effect from -5’1-07-2008 and the
appeliants were placed at the strength of Administration Department of Ex-FATA '

- Secretariat; that the appellants were discriminated to the ef:'féct that they were
placed in surplus pool vide order dated 25-06-2019, wherea.s services of simila_grly

. placed employees of all the departments were transferred-;:to their respective
departments in ProQinci'aI Government; that placing th-e appelliants in surplus pool ~
was not only illegal bLllt contrary to the surplus pool poﬁcy, ‘as the appellants

never opted

| : e plach in surplus pool as per section-5 (aj Gf the Surplus Pool
\/ﬂﬁ\~ of 2001 as amended in 2006 as well as the unwillingngéls of the appellants

iis also clear from the respéndents letter dated 22-03-2019; tnat by doing so, the
mature service of almost fifteen years may spoil and go in waSte; that the illegal

and untoward act of the respondents is also evident from the notification dated

08-01-2019, where the erstwhile FATA Secretariat departml u.S and directorates .
fhlave been shifted and placed under the administrative controf of Khyber

.'Palakhtunkhwa Government Departments whereas the appelfé'nts were declared

surpius ‘that billion of rupees have been granted by the Federal Government for

merged/erstwhufe FATA Secretariat departments but unfortunately desplte havmg ‘

v

same cadre of posts at civil secretariat, the respondents have carrled out the

UnjuStIf iable, illegal and unlawful impugned order dated 25- 00 2019 whnch is not

'on{y the violation of the Apex Court judgment, but the same vx:ll also vuoiate the
fundamental rights of the appellants being enshrined in t.e Constitution of
Pakistan, will sériousiy affect the promotion/seniority- of thé abpe!lants; that-
disi:riminatory approdch of the respondents is evident from thx. notification dated

22-03-2019, whereby other employees of Ex-FATA were n_dt'placed in surplus

pool but Ex-FATA Planning Cell of P&D was placed and meraed into Provincial
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P&D Depal:tment; that declaring the apbellants surplus ang éubSequently their
adjustment in various depértments/directorates are illegal, whi‘cﬁhowever were |
required to be placed at"ﬂ the strehgth of, Establishment & Administration
department; that as per judgment of the High Court, seniority/promotions of the
appeilants are required to be dealt with in accordance with the 'judgment titled
Tikka Khan Vs Syed Muzafar (2018 SCMR 332), but the responden;s deliberatety
and with malafide declared them surplus, which is detrimenta! o the interests of
the appeflants in terms of monitory loss as well as seniority/promotion, hence

interference of this tribunal would be warranted in case of the anpellants.

04. Learned Additional Advocate General for the 'respondénts has contendgd
that the appellants hag been treated at par with the law i vogue i.e. under
- A) of the Civil Servant Act, 1973 and the surplus po'o! policy of the
provincial government| framed thereunder; that proviso Qnder Para-6 of the
surplus bocl policy states that én case the ofﬁcer/ofﬁciais declines to be
adjusted/absorbed in the above manner in accordance with t%‘e pnonty fixed as
per his senlonty in the mtegrated hst he shall loose the faczlity/r:ght of
 adjustment/absorption and would be requzred to opt for pre mature retirement
from government service prov:ded that if he does not 1ulﬂH the requisite
,anI;fymg service for pre-mature retlremen_t, he may be compylsory retired from

service by the competent authority, however in the instant case, no affidavit is

forthcoming to the effect that the appellant refused to beiabsor'bed/adjusted '
under the surplus pool policy of the government; that t}we appellants were

ministerial staff of ex-FATA Secretariat, therefore they welre treated under

.| section-11(a) of the Civil Servant Act, 1973; that so far as the issue of inclusion of

|posts in BPS-17 and above of erstwhile agency planning c_éflﬂs, P&D Department

-merged areas secretariat is- concerned, they were planning cadre employees,

hence they were adjusted in the relevant cadre of the provincial government; that

after merger of erstwhile FATA with the Pf'ovince, the Finance Department vide




order dated 21l-11-2019 ond 11-06-2020 created ‘_posts in. the adininistrative
departments in pursuance of request of 'égtéblishment depértment, which were |
not meant for blue eyed persons as is aIleged\in the appeal: ihat the appelflants
has been treated in accordance with law, hence their appeals being devoid of

merit may be dismissed.

05. We have heard learned counsel for the parties and have perused the

record,

06. Before embarking upon the issue in hand, it would he appropriate to
‘explain the background of the case. Record reveals that in 2003, the federal
government created 157 regular posts for the erstwhile FATA 'Secretariat, against
which 117 employees inciuding the appellants were appointed on contract basis in
r fulfilling a’i!' the codal formalities. Contract of siich employees was
renewed from time to',tirne by issuing office orders and to this éffect; the final
extension was accordet# for a further period of one year with effect from 03-12-
2009. In the meanwhile, the federal government decided and :ssued instructions
Edated 29 08-2008 that all those employees workmg on contract agalnst the posts

) lfrom BPS-1 to 15 shall be regulanzed and decision of cabinet: wou!d be apphcable
| fto contract employees workmg in ex-FATA Secretanat through SAFRON Division
for regularization of contract appomtments in respect of contract empioyee<=
workmg in FATA. In pursuance of the directives, the ap_pellants submitted
éa;?plications for regoia.rization of their appointments as per cabinet oecision, but
‘Sli)ch employees were not regularized under tfwe pleas that vide not‘iﬁcation dated
2t-10-2008 and in terms of the centrally administered tribal .areas (e;rnpioyees
status order 1972 President Oder No. 13.of 1972), the empioyees working in’

FATA, shall, from the appointed day, be the employees of thé provinci'al

jgovernment on deputation to the Federal Government without deputation
;allowance, hence they are not entitled to be regularized under the policy decrsaon ,

dated 29-08- 2008




|
|
|
|
|
|
|

5’07-. In 2009, the prowncrai government promulgated regulzrization of service
Act 2009 and 'in pursuance, ‘the appellants approached the addlt:onal chief
secretary ex-FATA fdr regularization of their services accordrngly, but no action
was taken on their requests, hence the ap‘pellants filed writ petition No 969/2010
for regularlzatlon of their services, which was allowed vide judgment dated 30-11-
2011 and serwces of the appellants were regularized under the regularization Act,
2009, against which the respondents filed civil appeal No 29-P/2013 and the
Supreme Court remanded the case to the High Court Peshawar with direction to

re-examine the case and tHe Writ Petition No 969/2010 sl‘rall be deemed to be

pending. A three member bench of the Peshawar High Court decided the issue

vide judgment dated 07-11-2013 in WP No 969/2010 and services of the

repare service structure so as to regulate their permanent employment in ex-
FATA Secretariat vis-a-vis their emoluments, promotions, retlrement benef ts and
mter-se-senronty with further directions to create a task force to achieve the
objectives highlighted| above. The respondents however', delayed their
;regularization,‘hence they filed CbC No. 178-P/2014 .and in combliance, the
'respontlents _submitted order dated 13-06-2014, whereby services of the

appellants were regularized vide order dated 13-06-2014 with effect from 01-07-

112008 as well as a task force committee had been constituted by Ex-FATA

Sécretanat vude order dated 14-10- 2014 for preparation of service structure of

such employees and sought time for preparation of service rules The appellants

;-ag;ain filed CM No. 182-P/2016 with IR in COC No 178~P/2014 in WP _NO
| v '

representative produced letter dated 28-10-2016, whereby service rules for the

formulated and had been sent to 'secretary SAFRAN for approval,lherrce vide

ijuclgment dated 08-09-2016, Secretary SAFRAN was directed to finalize the

o

matter within one month, but the respondents instead of cioing the needful,

ue C’P)—

o e

were regularized and the respondents were given three months time to

969/2010, where the learned Additional Advocate General alongwith departmental

secretariat cadre employees o_f. Ex-FATA Secretariat had been shown to be-
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‘and was dismissed as such. Against the judgment of High Court, the appeliants

~ ¢

deciar'ed all the 117 er'npioyees including the appeliants as -surp!ué vide order
dated 25-06-2019, against whlch the - appeiiants fited Writ Petitlon No. 3704-
P/2019 for declaring the |mpugned order as set aside and reta r.mg the appe{lants
in the Civil Secretariat of establishment and admini,stratior_a department having the

similar cadre of post bf the rest of the civil secretariat employees.

08. During the course of hearing, the respondents produced copies of

notifications dated 19-07-2019 and 22-07-2019 that such employees had been

adjusted/absorbed in various departments. The High Court vide judgment dated

05-12-2019 observed that after their absorptuon now they are: reguiar employees

of the provincial government and would b‘e treated as such for all intent and

purpose

mcluding their seniority and so far és their other grievance regarding
eir retention in cqu secretanat is concerned being civil servants it would
involve deeper appreoatuon of the vires of the policy, whic h have not been
impugned in the writ' ‘petition and in case the appellants - still feel aggrieVed
regarding any matter tnat could not be legally within the framework of the said

policy, they would be legally bound by the terms and conditions df service and in

~ view of bar contamed in Article 212 of the Constitution, thlS court could not

embark upon to entertain the same Needless to mention du .d we expect that

' keep!ng in view the ratio as contained rn the judgment titled Tikka Khan and

others Vs Syed Muzafar Hussain Shah and others (2018 SCMR 332), the seniority

would be determined accordingly, hence the pétition was declared as infructuous

——

filed CPLA No 881/2020 in the Supreme Court of Pakistan, wnieh was disposed of

Aapproach the service trlbunal as the issue being terms and cond:tion of their -

serwce does fall wnthnn the Jurtsdlctlon of servsce tribunal, hence the appeiiant

filed the mstant service appeal.

vide judgment dated 04-08- 2020 on the terms that the . petltaoners should.




first place, declaring them surplus is illegal, as they were serving against regular

| posts in administration depart’ment Ex-FATA, hence their services were required

to be transferred to Establishment & Administration Department of the provincial

government like other departments of Ex-FATA were merged in their respective’

department. Their second stance is that 'by declaring them surplus and their

subsequent adjustment in directorates affected them in moni‘t’_ory terms as well as -

their seniority/promotion also affected being placed at the bottom of the seniority

line,

10. In view of the foregoing explanation, in the first place, it would be

appropria count the discriminatory behaviors of the resbon_dents with the

ellants, due to which the appellants spent almost twelve. years in pfotrac'ted
litigation right from 2008 till date. The appellants were appointed on contract
basis after fulfilling all the codal formalities by FATA Secretariat, administration

wing but their services were not regu!arized, whereas similarly appointed persons

by the same office with'the same terms and conditions vide appointments orders

- dated 08-10-2004, were reqularized vide order dated 04—()&—’2009.' Similarly a .

batch of ancther 23 persons appointed on contract were reguiarized vide order

dated 04-09-2009 and still a batch of another 28 persons were regulanzed vide

. order dated 17-03-2009; hence the appeilants were d:scnmmated in regularization

of thelr services without any valid reason. In order to regulanze their services, the

. ‘those, who were regularized and finally they submitted applications fo'r a

iimplen‘nentation of the. decision dated 29-08-2008 of the federal government,

iwhere by all those employees working in FATA on, contract ‘were ordered to be

esidential order as dlscussed above, they are employvees of brovmcra!

government and only on deputat:on to FATA but w;thout deputatron allowance,

09.  Main concern of the appellants in the instant service zppeal is that in the -

appeilants repeatedly requested the respondenl:s to cons;der them at par with -

reigularized,:but their requests were declined under the plea that by virtue of
|
ot




hence they. cannot be regulanzed the fact however remam hat they were not

employee of provmcnal government and were appomted oy admlmstrat:on

department of Ex-FATA Secretariat, but due to malafide of the respo?dents, they

were repeatedly refused regularization, which however was not warranted. In the

meanwhile, the provincial government promulgéted Regu!arizatien Act, 2009, by
‘virtue of which all the contract employees were regularized, ‘but the appellant
were again refused regularization, but with no plausible reason, hence they were
again discrlminated and compelling them to file Writ Petition in Peshawar High
Cqurt, which was allowed vide judg.ment dated 30-11-2011 without ‘any debate,
as the respondents had already declared them as provincial employees and there
was no reason .vyhatsoever to refuse such regularization, but the respondent

instead of their regularization, filed CPLA in the Supreme Court of Pakistan

decision, which again was an act of -discrimination and malafide,
whefe the respondents had takenv a plea that the High Ceurt had allowed
regularization under the regularization Act, 2009 but di;:l-lnot discuss their
regularization under the policy of Federal Government laid down in the office
memorandum issued by the cabinet secretary on 29-08-2008 directing the
regularization of services of contractual employees worknng in FATA hence the
Supreme Court remanded their case to High Court to examine this aspect as well.

A three member berlch of High Court heard the arguments, yyhere the

| respondents took a U turn and agréed to the point that the appellants had been

~

jdiscrimina_t_ed and they will be regularized but sought time fci creation of posts

and to draw service structure for these and other employees to _regulate their

' ’permanent employment The three member bench of the High Court had taken a

lsersous view of the unessentnal technicalities to block the way of the appellants,
'who too are entltled to the same relief and advised the respondents that the
petltuoners are suffering and are in trouble besides mental agony, hence such

regulanzataon was allowed on the basis of Federal Governmervt deus:on dated 29- :

.~ l08-2008 and the appellants were declared as civil servants of the FATA
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Secretarlat and not of the prov:ncna! goveérnment. In a man.aer, the appellants
twere wrongiy refused thesr nght of reguiarléatson under the Federa! Government
Policy, which was conqeded by the respondents before three member's bench,
but the appellants suffered for years for a single wrong refusall‘ of the

respondents who put the matter on the back burner and on f”e ground of sheer

technicalities thwarted the process despite the repeated direction of the federal
lgovemment as well as-of the judgment of the courts. Firally, Services of the
|appellants were. very unw:llmgly regularized in 2014 with effect from 2008 and
:that too after contempt of court proceedings. Judgment of the_three_member
bench is very clear and by virtue of such judgment, the respondents were

required to regularize them in the first place and to own them as their own

employees borne

the strength of establishment and admin}istration department
ecretariat, but\step-motherly behavior of the respondents continued
unabatgd, as neitner posts were created for them nor service. rules were framed
for them as were committed by the respondents before t.ne"High Court and such
commitments are part of the judgment dated 07-11-2013 of Peshawar High
Court. In the wake of 25th Constitutional amendments ajnd- u}ann merger of FATA .
Secretariat into Provincial Secretariat, all the departments’ a':longwith staff were
merged into provincial departments. Placed on record is notiﬁéétion dated 08-01;
2019, where P&D D:epa'rtment‘ of FATA Secretariat was hantl:léd over to provincial
P&D Department and law & order ‘department merged intEQ Home Department
vide notiﬁcation dated | 16-01-2019, Finance department merged into provincial
Finance nepa;fment vide notiﬁcatinn dated 24-01-2019, education department
;vi'de order dated 24-01-2019 and simitarly all other department like Zakat & Usher
kDeoartment Populatton Welfare Department, Industries, Technzcal Educatlon,
‘Mnerais Road &Infrastructure Agriculture, Forests, Irrlgatiow Sports FDMA and
» :ot.hers were merged into respectwe Provmc:al Departments, but the appellants

]'being employees of the administration department of ex-FATA were nbt mérged

‘info Provincial Establishment & Administration Department,l rather they were -
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declared surplus, which was discri'mihatory and based on malafide, as there was

iy iyt ':.’\'A L N .
no reason for deciaringﬂ the appellants as surplus, as tota! strength of FATA

Secretarlat from BPS-1 to 21 were 56983 of the civil admlnlstratlon against which

I
erployees of provincial government, defunct FATA DC, employees appointed by

FATA Secretanat line directorates and autonomous bodies =tc were included,
amongst which the number of 117 employees including ttze appei!ahts were
granted amount of Rs. 25505.00 million for smooth tra"r/msition df the euﬁployees
as well as departments to provincial departments and to this ;effect!a summery
was submitted by the pr0\./incial government to the Federal G’overnment which
‘'was accepted and vide notifi catnon dated 09-04- 2019 provmcwl government was

asked to ensure payment of salaries and other obhgatory expenses, :nciudmg

terminal benefits as weII of the employees agamst the regular sanctioned 56983

‘. _ posts of admmustratwe departments/attached directorates/field formations of
b‘/ ~erstwhile FATA, which shows that the appellants were aldo working against

sanctioned posts and they were required to be smooth:j\('zmerlged with the
establishment and administration department of provinciai‘éevernment but to
their utter d:smay, they were declared as surplus msp:te of the fact that they
were posted against sanctioned posts and declaring them sur pius was no more
than malafide of the respondents. Another dzscnmmaton/ behavior of the -
respondents can be seen, when a total of 235 posts were"a;'r'eated vide order
dated 11-06-2020.in .administrative departments i.e. Finance, ‘home, Local
Government, Health, Environment, Informationf Agr_iculture, ;I.rrigation, Mineral "~
and Education Departments for adjustment of the -staff of the respective

departments of ex-FATA, but here again the appellants were discriminated and no

o post was. created for tl-»em in Establishment & Administration Department and

_they were, declared surpius and later on were ad;usted in varxous directorates,

which ‘was detrimental to their rights in terms of monetaiy benet‘ ts, as the

allowances adm:ssuble; to them in their new places of adjustment were iess than

the one admissible in civil secretariat. Moreover, their seniority was also affected

|

-




as they were placed at the bottom of seniority, and their promotions, as the

i'appellant appointed as Assistant is ,s,tilll_yvorking' as Assistant in 2022, are the -
|

ithe appellants Needless to mention that the respondents faiicg to appreciate that

-the Surplus Pool Policy-2001 did not apply o the appellants s rice the same was

’s;aecrf' caily made and meant for dealing W|th the transition of dastnct system and
resultant re-structuring of governmental offices under the devolution of powers
from provmcual to local governments as such the appeilants service in erstwhlie

/
FATA Secretariat (now merged area secretariat) had no nexus whatsoever with

the same, as neither any department was abolished nor any post hence the

policy applied on them was tota[ly illegal. Moreover the concerned

|
'f rned counsel for the appellants had added to their miseries by‘ contesting their

cases in wrong forums and to this effect, the supreme court of Pakistan in their

case in civil petition No. 881/2020 had also noticed that th e petitioners beihg

© pursuing their remedy before the wrong forum, had wasted fauch of their time

and the service Tribunal shall justly and symbatheticaliy consider the question of
, B

“delay in accordance with law. To this effect we feel that the delay occurred due to

wastage of time before wrong forums, but the appellants corf\tinuously contested
their case without any break for gettincj justice. We feell that their case was
already spoiled by the respondents due to sheer technicz !tles and without

tou_chmg merit of the case. The apex court is very clear on the point of limitation

‘that cases should be considered on merit and mere technicalities including

~.

limitation shall not debar the appellants from the rights accrued to them. In the
instant case, the appellants has a strong case on merit, hence we are inclined to

condone the delay occurred due to the reason mentioned abcve

§
ki

11.  We are of the c$nsidered opinion that the appellants fias not been treated

Jin accordé\nce with law, as they were employees of administration department of

the ex-FATA ahd such stance was a'¢Cepted by the respondents in their comment -




' submitted to the High Court and the High Court vide judgment dated 07-11-2013
' declared them civil servants and employees'of"a‘tiministration department of ex-

FATA Secretanat and regulatized their services agamst sanctloned posts, despite

they were deciared surplus. They were discriminated by not transfernng their

services to the establishment and administration departrrent of provincial
1g:vernment on the analogy of other employees transferrec. to their respective

3dapartmen& in provincial government and in case of non-availability of post,

Flnance department was required to create posts in Establishment & .
Administration Department on the analogy of creation of _posts m other
Adm:nlstrat:ve Departments as the Federal Government had ~granted amount of

Rs. 255 ilion for a total strength of 56983 posts including the’posts of the

b} \/\-/ appellants and declaring. them surplus was unlawful and based on malafide and

fon this score alone the impugned order is liable to be set_aside. The correct
course would have been to create the same number of vacancies in their
respective department i.e. Establishment. & Administrative Department and to
post them in their own department and issues of their seniority/promotion wés

required to be settled in accordance with the prevailing law and rule.

12. We have observed that grave injustice hes been rneted out to the
appellants in the sense that after r:ontesting for longer for th&ir regutarization and
finally after getting regularized, they. were still deprived‘ of ‘the eewice
structure/rules and creation of posts despite the repeated directions of the three

member bench of Peshawar High Court in its judgment dated 07-11-2013 baesed

_in Writ Petition No. 969/2010. The same directions has still not been implemented

and the matter was made worse when impugned order of placing them in surplus
pool was passed, which directly affected their seniority and the ‘future career of
the appellants after putting in 18 years .of' service and haif of their service has

already been wasted in 'Iitigation.
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13. In view of the foregoing discussion, 't'he instant. appeal alongwith

connected service eppre‘als are accepted. The impugned order dated 25'06-2019 iS
set aside with direction to the réspondents ‘to adjust the "appellants in their
o .' : 'respective department ie. Establiehment & Administration Department Khyber
| | Pakhtunkhwa agamst their respective posts and in case of non-availability of

posts the same shall be created for the appellants on the same manner, as were

0

reated for other Administrative Departments vide Finance. Department

-

otification dated 11-06-2020. Upon  their adjustrneht in their respective |

o

epartment, they are held entitied to all consequential benefits. .The issue of their

U)

=niority/promotioh shall be dealt with in accordance with the provisions .

contained m Civil Servant Act, 1973 and Khyber Pakhtunkhwa Govemment

Servants (Appomtment Promotion & Transfer) Rules 1989 particularly Section-

17(3) of Khyber Pakhtunkhwa Government Servants (Appomtment Promotion &
. |

Transfer) Rules, 1989. Needless to mention and is expected that in view of the

| rat:o as contained in the judgment titled Tikka Khan and others Vs Syed Muzafar
Hussasn Shah and others (2018 SCMR 332), the semorlty would be determined

accordingly. Parties are left to bear their own costs. File be consigned to record

room,
ANNQUNCED o o
14.01.2022 | 1
|
‘ \// .1\,\/
(AHMA AN TAREEN) (ATIQ-UR-REHMAN WAZIR)

CHAIRMAN o MEMBER (E)




ORDER
14.01.2022

Learned 'goﬁr;sél"i%r the appellént present. Mr. Muhammad Adeel
Butt, Additional Advocate Geneéral for respondents present. Arguments

heard and record perused.

i
I

~ Vide our |detailed judgment of today, separately placed on file, the |

insfant appeal alongwith connected service appeals are accepted. The

ﬂimpug_n'ed order dated 25-06-2019 is set aside with direction to the

"respondents to adjust the appellants in their respectivé department i.e.

Establishment & Administration Department Khybek'Pakhtgnkhwa against
their respective posts and in case of npn-availabilify Qf posts, the same
shall be created for the appellants on the séme ménner, as were created
for other Admirjistrative Departments vide Finance D'epa‘rt‘rﬁent notiﬁcation

dated 11-06-2020. Upon their adjustment in their respective department,
. .|

-they are held entitled to all consequential benefits. The issue of their

|
seniority/promotion shall be dealt with in accordance with the provisions

colntained in Civil Servant Act, 1973 and Khyber PakhtunkhWa', ;Govérnment |
Sérvants (Appointment, Promotion & Transfer) Rules, 1989, pa'rticuiarly
Section-17(3) of Khyber Pakhtunkhwa Government Servants (Appomtment
Promotuon & Transfer) Rules, 1989. Needless to mention and is expected
that in view of the ratio as contained in the judgment titied Tikka Khan
and others Vs Syed Muzafar Hussain Shah and otheré {2018 SCMR 332),

the seniority would be determined accordingiy.:(::gg.rti.es' are left to bear .

their own costs. Fite be consigned to record room.

ANNOUNCED
14.01.2022

.. (ATIQ-UR-REFIMAN WAZIR)
CHAIRMAN : MEMBER (E)




POWEROFATTORNEY
'BEFORE THE ‘—ng T et

T2ez . No. i T o203
i Ares’
VERS ‘

I/we b ' do hereby appoin: & constitute The  Law F:rm of

SHAH | DU RRANI | KHATTAK

(a registered L1w firm)as counsel in the aove mentioned case, to do all or any of the following acts, deeds
and things:-

1. To appear, act and plead for me/us in the above mentioned case in this Court/Tribunal
or any other court/tribunal in which the same may be tried or heard and any other
proceedings atising out of or connected therewith.

2. - To sign, verify and file Plaint/Written Statement ot \wthdmw all proceedings, petitions,
suit appeals, revision, review, affidavits and applications for compromise or withdrawal,
or for submission to arbitration of the said case, or any other document, as may be
deemed necessary ot advisable by h.m for proper conduct, prosecution ot defmce of the
said case at any srage.

3. Todo and perform all other acts which may be deemed necessary ot 4ld\"l~ull)l€ during the
course of the proceedings.

AND HEREBY AGREE:- ,
) To ratify whatever the said Advocates raay de jn the-procesdings in my interest.
Not o hold the Advocates tesponsible if the said case be proceeded ex-parte or
dismissed in default in consequence of theit absence from the Crurt/Tribunal

when it is called for hearing or is decided against ni2/us.

b) + That the Advocates shall be entitled to withdeaw from the prosecution of the
said case if e whole OR any part of the agreed fee remains unpaid.

In \»*1tne\< Whexeof I/ We have .Jlgncd ﬂl's Power of Attorney/Wikalat Nama hereunder the contents of
whici: have been 1ead/e'<pnmcd to mc./\.n w1l fully understood by me / us rbls day of
at :

Signatureof Executant(s)

/7306033377-3

Accepted subject to term regarding payment of fee for/an behalf of The Law Firm of Shah |
Dutrani | Khattak.

ALt GOHAR DURRANI .
Advocate High Coutt

aligohar@sdklaw.org
+92-332-929-7427

Zarak Ari{ Shah ' Baba¥Khan Dufrani
Advocate High Court o ' - Advocate .[-Iigh Court
0333-8335886 . 0301-8891818

Hannah'Zahid Durrani :
Advocate High Court ' ‘ Advocate District & Sessinis Court(s\

Shah | Darrani | Khattak i

(A registered law firm)
www.sdklaw.org infoe@sdkiaw.ore

231-A, Street No. 13, New Shami Road, Peshawar.
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