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BEFORE THE

HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL
Khyber Pakhinkhwe
. Scerviee iribunal
In Re' Diary Ne.il._[;_.é_

g . Dated MB
Execution P(_etition No. 7[ /2023

- InService Appeal No. 1227/2020

Decided on: 14. 01. 2022

Shéfqat Ullah S/o Khan Said R/o Sipah Gaibi Khel Alam
Godar, Post office Bara, Zulfiqar garhi, TeHsil Bara District
Khyber. |

(PETITIONER)

Versus

1. The Government of Khyber Pakhtunkhwa through Chief

Secretary, Civil Secretariat, Peshawar.

2. The Government of KPthrough Secrétary Establishment,
Establishment & Administration Department Civil Secretariat,

Peshawar,

3. The Government of KPthrough Secretary Finance, Finance,

Finance department at Civil Secretariat Peshawar.

4. The Government of KPthrough Additional ‘Chief Secretary
Merged Areas, Office at Warsak Road, Peshawar.



&

o (Respondents)

EXECUTION PETITION TO GIVE EFFECT & IMPLEMENT
THE JUDGMENT OF THIS HONOURABLE TRIBUNAL

DATED 14-01-2022, UPON THE EXECUTION PETITIONER.

Respectfully Sheweth.

That the petitioner earnestly craves the permission of the Honorable

Service Tribu’nal to submit as under:

1. THAT the petltloner was appomted as a Driver (BPS-4) agamst the vacant
ST post vide not]ﬁcatlon dated 22-11-2004 '

- Copy of‘appomtment order i$ Annexure-A.

2. That along with the petitioner a total number of 117 employees
appointed by erstwhile FATA Secretariat were declared as surplus
and placed::them in surplus pool of Establishment &
Adrmmstratlve Department vide order dated 25- 06-2019, and for

: ~ their further ad]ustment/ placement w.ef 01-07-2019 by virtue of
| HWthh the civil servants were adjusted in the Surplus pool of
Establishment Department: and ‘Administration Department
Copy of Notlflcatlon dated 25—06—2019 is Annexure-B

'3. That the Government of Khyber Pakhtunkhwa Forestfy, Environment
and Wildlife Dep'artment Pakistan Forest Institute, Peshawar issued an
office order dated 284012-.2020 for adjustment of surplus staff of erstwhile
FATA Secretariat and the services of the petitioner were placed for
further adjustment against the vacant post of Driver a{s per surplus pool
policy;' - |
Copy ofletter dated 28-02-2020 is Annex-C

4. That an appeal was flled in thls regard, before the Honourable
Service Tribunal and the same was heard on 14—01-2022 The said
appeal was accepted, and subsequently, the impugned notification
dated 25-:06-2019 was set-aside, and directions were given to
respondent i.e the concerned authorities, to adjust the appellants to
their respective departments.

Copy of the Service Appeal No. 1227/2020is Annex-D
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. That along';:é\):itﬁ' theuaforemer-ltioned directions, the ‘Honourable

Service Tribunal rendered that upon adjustment to their respective
department, the appellants would be entitled all consequential
benefits. Moreover, that the issue of seniority/promotion would be
dealt within accordance with the provisions contained in Civil
Servants (appointment, promotion and Transfer) Rules 1989, and in
the view of the ratio as contained in the judgment titled Tikka Kahn
& other vs Syed Muzafar Hussain Shah & others (2018 SCMR 332),

the seniority would be determined accordingly.

5. That the Honourable Tribunal rendered its ]udgment dated 14-01-

2022, but after the lapse of about three months, the respondent did
not 1mplement the ]udgment dated 14-01-2022 of this Honourable
Tribunal.

Copy of the judgment dated 14-01-2022 has been Afinex-F

. That dué to the inaction of the respondents to comply with the

directions of the Honourable Service Tribunal, post lapse of 3

months, an execution petition no. 250 of 2022 was filed in this

regard, and the same was decided affirmative.

. That the judgment dited 14-01-2022 rendered by the Honourable

Service Tribunal'is also applicable on those civil servants who were

not a pai‘t of the said appeal because judgments of the Honourable

Ser'ozce should be treated as_judgments in rem, and not in

Qersonam Reference can be glven to the relevant portlon of

]udgment c1ted2023 SCMR 8, produced herein bellow -

“The learned Additionial A. G, KPK -argued that, in the order of the KP

Service Trzbunal passed in Appeals Nos. 1452/2019 and 248/2020,
relzance was placed on the order passed by the leamed Peshawar High
Court m Writ' Petition 'No. 3162—1’/2019 which was szmply dzsmzssed
with the observations that thé writ petition was not maintainable under
Articlé'él‘z of the Constitution, hence the re]"ereﬁbe was immaterial. In
this regzlz.f‘ti,"("%oe -a}e of the firm view that if a learned Tribunal decides any
question of law by dint of its judgment, the said judgment is always
treated*d%-béinégin‘ remt, dnd not in personam. If in' two judgments

delivered in the service appeals the reference of the Peshawar High Court
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judgment has been cited, it does not act to washout the effect of the
judgments rendered in the other service appeals which have the effect of a
judgment ini rem. In the case of Hameed Akhtar Niazi v. The Secretary,
Establishment Division, Government of Pakistan and others (1996 SCMR
1185), this Court, while remanding the case to the Tribunal clearly
observed that if the Tribunal or this Court decides a point of law relating
to the terms of service of a civil servant which covers not only the case of
the civil servant who li’tigated, but also of other civil servants, who may
have not taken any legal proceedings, in such a case, the dictates of justice
and rules of good governance demand that the benefit of the above
judgment be extended to other civil servants, who may not be parties to

the above litigation, instead of compelling them to approach the Tribunal

~ or any other legal forum.,”

10.

That relying upon the judgment of the Honourable Supreme Court,
the execution ‘petiti'c-)‘ri'er' would alse be subject to the judgment
dated 14-07-2021 reridered by the Honourable Service Tribunal,
since the above mentioned judgment of the Supreme Court would

be applicable on all Courts sub-ordinate to it. Reference can be

given to'Article 189 of the Constitution of Pakistan, 1973, for easy
reference, produced herein below: | ‘

“Decisions of Supreme Court bmdmg on other Courts |

189. Any decision of the Supreme Court shall, to the extent that it decides
a questlon of law or is based upon or enunciates a prmczple of law, be

bmdmg on all other courts in Pakistan.”

That the ]udgment of the Honourable Service tribunal cited -_2023
SCMR 8, Whereby, the essence of Article 212 of the Constitution of
Paklstan, 1973 was fulfilled, by observing that any question of law
decided by the Serv1ce Tribunal shall be t'reated as Judgment in
rem, and:not in personam. In order, to give force to the judgment of
the Supreme Court, the execution petitioner may-also be subjected
to the judgment rendered by the Honourable Service Tribunal.
Refefer_ice can be, g_iyen to Article 190 of the Censtifution of
Pakis‘tan; 1{.973, for eésj} reference, produced herein below:

“Action in aid of Supreme Court ,

190.Al1 executwe and judicial authorities throughout Pakistan shall act in

aid of the Supreme Court.”
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11. That the execution petitioner now approaches this Honorable
Tribunal ford1rect10ns to in{plefl{ént the judgment dated 14.01.2021

in the larger interest of justice and fair play.

Prayer:

It is therefore most humbly prayed that on the écceptance of this
petition, may it please this honorable tribunal to so kindly direct the
implementation of judgment dated 14.01.2022 in Service Appeal No.
1227/2022 titled Hanif Ur Rehman vs. Government of Khyber
Pakhtunkhwa fhrough Chief Secretary on the Execution Petitioner, any

other relief that this Honorable Tribunal may deem appropriate in the

circumstances of the case may also be given. 7 4‘(

Execufion Petitioner
Through
(ALI GOHAR DURRANI)
Advocate High Court
- 0332-9297427
khaneliegohar@yahoo.com -
SHAH | DURRANI | KHATTAK
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BEFORE THE
HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL

In Re:
~ Execution Petition No. /2023
In Service Appeal No. 1227/2020

Decided on: 14. 01. 2022

Shafqat Ullah S/o Khan Said R/o Sipah Gaibi Khel Alam Godar,
Post office Bara, Zulfiqar garhi, Tehsil Bara District Khyber.

(PETITIONER)

Versus

The Government of Khyber Pakhtunkhwa and others
‘ , (I;{espondents)

AFFIDAVIT Of,

I, Ramesh Das S/o Umar Das R/ o Mall Road Teligraph-Office Colony,
House No. &-H, Cantt Distract & Tehsil Peshawar, do hereby solemnly
declare and affirm on oath:- _

I am personally conversant with the facts and circumstances of the case as
contained therein and the facts and circumstances mentioned in the
enclosed writ petition are true and correct to the best of my knowledge
and belief.

Deptinent

oNics 2 1Al T 2532445

ALl
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BEFORE THE
- HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL

In Re:
Execution Petition No._ / 2023
In Service Appeal No. 1227/2020
Decided on: 14. 01. 2022
MEMO OF ADRESS

Shafqat Ullah S/o Khan Said R/o Sipah Gaibi Khel Alam Godar,
Post office Bara, Zulfiqar garhi, Tehsil Bara District Khyber.
(PETITIONER)

Versus

1. The Government of Khyber Pakhtunkhw? through Chief
Secretary, Civil Secretariat, Peshawar.

2. The Government of KPthrough Secretary Establishment,
Establishment & Administration Department Civil Secretariat,
Peshawar, o :

3. The Government of KPthrough Secretary Finance, Finance,
Finance department at Civil Secretariat Peshawar.

4. The Government of KPthrough Additional Chief Secretary
Merged Areas, Office at Warsak Road, Peshawar.

(Respondents)
Petitioner

Through

b S
(ALI GOHARDURRANI)
Advocate High Court
0332-9297427 _
khaneliegohar@yahoo.com
SHAH | DURRANI | KHATTAK
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To.
The Deputy Commisioner
Khvber

Subject: ARRIVAL REPORT -

Dear Sir,
Most respectfully it is stated in pursuance of Government of Khy
[ ‘otifi No. SOL- -&AD
Pakhtunkhwa Establishment & Administration Department Notificaton No. SOC-T 1 &AL

12019/Erstwhile FATA Dated 19-0-2019, I Shafgat Ullah (Dl'i\’éf BPS-03) submit my ar
32 rstwhiie s

report for duty today on 25.07-2019 (F/N).

Yours Obediently

A

r, ! I3
(24 e

> —l
(Stalqat tlany

Driver BPS-03

" s
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OVT. OF KHYBER PAKIITUNKITWA
ESTABLISHMENT & ADMN: DEPARTMENT
(REGULATION WING)

Dated l'csﬁawtsr. ihe 25" June, J049
Avvexure ( A)

' N‘n:‘S()(t;)&M)ll.-I&A1)13-18/201‘}: In pursuanee ol integration and merger of erstwhile
o FATA with Khyber Pakbtunkbwa, the Competent Authority is pleased o declare the

fultowing 117 employees appointed by crstwhile FATA Secrciarint os “Surptus™ ond place

llu:'m in the Surplus ool of Estiblishiment and Administration Pepurtmem Tor their furthes
adjustment/placement w.c.f, 01.07,2019;-
|

Sr.No. Nume oﬁixﬁpioﬁé Desipnation BPS (Persomil)
COL |Ashighiessin 0 T 7 T T Rssant T w0 -
2, [ anifur Rehman o Asslsum , G
3. | Shaukor Khan . “Assisiang 16
4. | 7uhid Khan Assistamt 16 -
5. | Quisecr khaﬁ ' | Assistamt n
6. | Shahld Al Shah - | Compuier Operntor 16
7. | Faroog Khan 7 7 Compuier Operator ‘ 6 o
8. | Teuscefigbal = Computer Operater - T 16
9, | waseem | Computer Gperster - |- i6 \ - -
10, | Atafilussain . ’ "I Computer Operutor . 1
e e - — w5 P R
11, | Amir All Computer Opermtor i6
12, | Rab Nawaz, | Computer Operator 6
13. | Kamean T ‘I Computer Operator ' T
14, | Hafiz Mubwmmad Amjod | Computer Operator o
I U I
15, | Fazleur-Rehman Computer Operatar 16
16, | Rejub Ali Khon | MewdBrusmon [ I
17..| Bukhtiur Khan e | Sublinginer UL
18, [llwkeem-ud-Din__— | Drofismon Ly
19, | Nascens Khan Slow!m:pcr 7
20, [fnamullsh | veiver ” s
20 p Nzt Gol _ Driver s
22. | Soid Ayaz. _ | Joriver A
23. | Abdul Qudir Driver kN
24, | Sharbut Khan ) _| Priver A—
25. | Iqhal Shab | Priver 2
26, [ Muhammad Ali - A 23
ATTESTED '
: : Scarined by CamScanner




27, | Khan M . ,
T \\'.zlucdﬁ:z;?'snl?:h ~ g:m : R S—
29, | Mustan Shah ' ‘Dﬁm A S @
: . - ver s
A Mubashir Al Alam '":'—"'” | Briver — ' g Tt
1. | Yousal llussn{n L __*: - 1),,%,. - 5
3% | thsanuliah " [Dfver 5
33. | Duud Shah o " | Driver - § T T
34. | Qlsmat Wali T Driver T
35. | Alam Zeb Diiver Ty YT
,36. | Shalqatwllah Priver TosT T
/__ 37. | Qismatullsh T N PBhver T T [
/(38| Wali Khan T [Treer [ ’f
39| Muhommad /ahu'Shah Tracer 5
4(h Nm/ l\klllm' ) Dnvcr o 3. .
4. [ Memadan 0077 Tlodver ) 4
__ 42, | Zaki ullah | N/Qusid 3
437! Sabir Shah - Voib Qasid R
44, | Muhammad Hlussain | Nafb Qasid — ‘ LA
45, Zubair Shah ‘ Naihoasid - 2 .
46, | Muhammad Sharil Naib Qusid- ) [ B
2 Dost Ali . | Naib Qusid . —_— ::— IS
48. | Nishat Khan - ) : NaibQesid 2
49, Wadan Shah - Naib Qasid [ R
30, lr\nmull.:h Naib Qasid _ I
"~ 751,’] Mngsood Jan “Naib Qasid . 2
53, | Zeoshan Naib Qasid 2 T
7 53T Arshad Rhon Wb Qesd_ | ER
54, | Tkhloq Khon _ NabGasld {2
1”55, | Safdar Ali Shah : [ Walh Gosid 2
" 36, | Kitayawllzh Nalb Qasid - 2
"~ 750 | Hidayatullah [ NaibQusid R
' "58, | Khulid Khan ‘ Naoib Qusid :
59. | Shabir Khan Naib Qasid 2
| 60. | Saccd Gul Naib Qasid R
1§, | Zahidulioh Naib Qasid 2
62 | Farhad Gul NowQmid | 2 -
'.;.'(?37‘ Humeed Khon ’ NobQasi A
— _64. | Rushid Khan Naib Qasid_ A
165 Tost Muhammad Naib Qasud o
66. | Sajidulluh NutbQosid | _ ¥ __ _
| 67. | INtikhar 1d Din NaibQasid ] 2
68. | Altaf ur Rehman Chowkidar R
69. | Muhammad Amir Chowkidar 2
"1 70, { Yasar Arofat Chowkidar T 3 T
1. Zinred Khan Chowkidar R T
“ g [ Kimpow 0 T T T Chowkider T | T2
w:7:3”»."f.izn.ulhih e e e ekide T T T i .
|




4. | Zainullah S -

Cl\owk idar i

Sufiuifah """- O i . .‘; - -:]
Inaystulluh _:v - Chowkfdnr 2 o
— g Mu_hdmmgd ’ﬁ"d — Chowkidar : T ]
- | Paud Khan T T ACCikanee” T T - T
| Muhummad Suteem  "I"AC CicaiicrNIGusid 2 )
. “lumlc!!ai o Mali e - 5 -:
o Mamab Mol - N
Nehad Radshahy Ml e g
L e 1= S -
Muhommad Arshad 7 T Cook R 3y 7 )
“Roohuilah T | Rhwdim Mosque - :2 - L
Lal Jun~ T Regulation Beldar | 2 ___
Muhammad Arshad Siveeper I
Ramish T [Sweeper — - C Ty -
Karan ) I'Sweeper R
. | Majid Anwar T | Sweeper 2
Shumail ASeeeper ~ 777 7T R
u-:_ ‘Rohid Maseeh - Sweeper - - 2‘ i -t
Nocem Munir  Sweeper h L 2.
. | Pardeep Singh chcpcr L 2
| - | Mizkesh Sweoper 2
: Muhammad Naveed Sweeper I z
Dmaﬁa?n_—“ _ __} Swecper 2
“Muhammad Nisar Swecper L S
Said Anwar ' Naib Qasid oy
{ lascch Zeb | Naib Qasid _ e
Abid | Nufb Qasid T
24 Wekeel Khan NaibQustd =} b
Muhammad Amjed Ayaz Naib Qusid _ _ '
° “Samiulizh b Qe i
.| i lobib-ur-Rehman _ _ NebQusid .
5| Muhammad Shoaib Naib Qasid b
“Bawar Khan Nalb Qusid 1 L
o |77 To8) Misbahullah Naib Qasid L
) ), Mubhamemad- ‘Taoveer Nuib Qasld L |
| Waqas Khurshid Nalb Qusid _ ToTh
L %%’Hl. Muhammad /.aherhnh o Naib Qasid ) ) P i
A1 112 taved Kian D L T D
kI Noor Nobla Bera R v
'.“"l'l.;ti,'/\mjad Khnn L Mali _ . v
|75 JowadKhan Mali S
M6 tnam uthay | Chowkidar _ v
) ill”l_;jx;;:f-ﬁd-dln T _C?qukﬁidnr L o 1 e
2, ¢ " In ordér to cnsurc praper and cxpedilious adjusgmcm/nbsm. siton-of lhe above

J\

'mcmmncd snrplus slaﬂ‘ Dt.puly Scerclary (Fsmblishmcm) l..slnhllshmm\ Dcpurlmcm hus
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AR ‘ '( onseguent mpan above all the above surplus sl alongwith teir original
- revord ol sepviee nee divected 10 repart 1o the Deputy Seeretury (Vstublishinent) Estublishment
- Depurtindnt Tor further necessury netion,

PHRR ST

CHILE SI‘IC-]U‘:TARY
. GOV OF KITYBER PAKIITUNKIIWA
ndat No, & Dite Eyen

Copy ln-

2, Adiditions) Chiel Seeretary, Merged Arens Sceretarfal,

V. Senior Member Boord ol Revenue,

4, Principal Seeretary to Governor, Khyber Pakhtunkhwa,

5. Mreincipal Sceretary 1o Chiet Minister, Khyber PakMunkbwa.
6. Al Adminisirative Seerctaries, Khyber Pakbtunkhwa, ' -
7. “Uhe Accountant General, Khyber Pakhtunkhwa,

8. Seeretury (ALC) Merged Arcas Scerctarial,

9, Additional Seerctary (AIC) Merged Areas Seerctarint with the request to hand -
over the relevant record of the above stafl 1o the Establishment Department for
further necessary netion and wking up the case with the Finunee Department with
repard ta linancind implications of the sl w.e.f. 0 07.2019.

10, All Divisionad Commissioners in Khyher Pakhtunkhwa,

L AL Deputy Commissioners in Khyber Pukhtunkhwa,

12, Director Geoeral Information, Khyber Pokhlunkhwat

13, 'S to Chicf Scerctary, Khyber Pakhtunkhwa,

14, Deputy  Seeretary - (Vstablishment), Fstablishment Departiment for  necessary
aclion. :

15, Scétion Officer (13-1), Bstablishment Department,

16. Section Officer (13-111) Estublishment Department for neeessary action,

17. Seetion Officer (ii-lVi Fstablishment Departiment,

18, PS 1o Seerctary Establishment Department.

19, PS (o Special Seeretary (Regulation), Establishment Departiment,

?;.‘0. PS to Speciol Sccretury ([istablishment), Listablishment Depgiis

L Additionnd Chief Seeretary, P& Department.

" ATTESTED . _
R . SECTION (FFICER (0&M)

¢ ATTES’TE@ Scanned by CamScanner
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GOVERNMENT OF‘KHYBER PAKHTUNKHWA TN
'FORESTRY, ENVIRONMENT & WILDLIFE DEPARTMENT  / -
' PAKISTAN FOREST INSTITUTE, PESHAWAR Tena

- Ph: +92 91 9221224, 9216995, Fax: +92 91 9221233

Dated 2R / o)~ / 2020

- OFFICE ORDER

1;.Z§‘i§§ . No. % % [F.VI{02)-Estt: In pursuance of Section Officer (E-11), Establishment
- - Departmeni, Government of Kh‘yber Pakhtunkhwa letter No. SOE-NI(E&AD)/1-8/2019,
. dated 24-12—20%9 and Deputy Commissioner, Khyber letter No 14049/F&P/C K/2020,
dated 17-02-2020, the following surplus staff are hereby absorbed / appointed in
Pakistan Forest Institute (PFl), Peshawar, wef. 24-02-2020. against the vacant

ST positions in PEI
L . - ~,1 M shafqatuuah Driver (BPS 03)
HERE 2\_J\/Ir Alamzeb Drlver(BPS 05)

Consequent upon the above, the seniority of the above mentioned

; ; - ofﬂc:a!s Is fixed at the bottom of existing Drivers of PF|.

l
U\\
| / : D|rector Generaf
5 € . w  “le
/F. VI (02)-Estt. dated ). /7 o 2_ 12020 °

Arcopy is forwarded to:

1. The Deputy Commissioner, Khyber with reference to his letter mentioned
above. '
2. Section Officer (E-IN), Establishment Department, Government of Khyber
- Pakhtunkhwa, Peshawar.
- 3. Section Ofﬂcer (Estt), Forestry, Environment & Wildiife Department,
: Government of Khyber Pakhtunkhwa, Peshawar.

'4._ Executive Officer, PF|, Peshawar. .
' 5. The Administrative Offfcer(B&A) PFI, Peshawar \
6. APS to Director General, PFI, Peshawar :
. /
7. Cornicerned officials. , . e
8. Master File. .

Deputy Director (Techmcal)

\3» o “Te
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BEFORE THE HON'BLE SERVICES TRIBUNAL, KPK. PESHAWAR D

[AYLy
Service Appeal No, 14 ( /2020 N
e :.:"::"s;:.:'-q?"""&hwa
. ‘ "ihun,” '
—— |4 Dinvy Ny,
Co_ ‘**rv-:"";;;tfiHoseeb leb S/o Aurangzeb, o &@\i?
Naib QOSid, } Luteg [ 4 -

Khyber Pakhtunkhwa Ombudsperson Secretariat,

Room No.212, Benevolent Fund Building, _

Peshawar Cantt........co.uemveeooeeceoeo Appeiiant
|

VERSUS

1. The Govt of KPK
- Through Chief Secretary,
Civil Secretariat, Peshawar.

~

2. The Govt of KPK

- Through Secretary Establishment.
Establishment & Administration Department,
Civil Secretariat, Peshawar.-

| e

3.. The GovtofkPK'
Through Secretary Finance, )
Finance Department, Civil Secretariat, Peshawar

4.#  Government of KPK
Through Additional Chief Secretary Merged Arecs,
Office at Warsak Road, Peshawar............... Respondents

Service appeal u/s 4 of the Services Tribunal Act,

No.SO(O&M/E&AD/B-IB/L’OI? dated 25.06.2019
vide which the 117 employees including the
appellant appointed by erstwhile FATA Secretariat
as “Surplus” and placed them in the Surpius Pool
.- of Establishment & Administration Department for
their  further  adjustment/ placement w.elf.

N sk 1974 against the Impugned Notification
17 fa |50+

=STED

{ o
to be trug Lopy
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01.07.2019, Office Order No. 00209/EA  dated
23.08. 2019 ond Ofﬂce Order . No. SOG(SWD)I-
60/Stcﬂ/2o19/1946 55 doted 27.08.2019 vide
. which the appellant has been adjusted in
Ombudsperson Secretariat from the Surplus Pool.

Prayer in Appeal:

On occeptance of this appeal, the impugned Notification

dated 25.06.2019, office orders dated 23.08.2019 and

27.08.2019 mby please be set aside and consequently the
respondents be directed to adjust the appeliant in Civil
Secretariat of Establishment & Administration Department or
Fmonce Depon‘men’r

Résgecﬁullx Sheweth:
|

The appellant humbly submits as under:

That the appellant was the employee of erstwhile FATA
Secretariat and he was serving as Naib Qasid  in
Administration Department of erstwhile FATA Secretariat,

That after merger of FATA into Province of Khyber
Pakhtunkhwa, the respondent No.i vide Nofification
SO{O&M/E&AD/3-18/2019 dated 25.06.2019 declared 117

employees including oppellon’r'cs “Surplus” and placed them

in the Surplus Pool of E&AD for their further adjustment/

placement w.e.f. 01.07.2019. (Copy of Nofification dated
25.06.2019 is Annexure “A").

That the respondent No.l vide Notification No.SO(E-
)/E&AD/‘? 26/2019 dated 24.01.2019 directed the Finance
Department Office working under the erstwhile FATA
Secretarial, henceforth report to Secretary Finance

Depariment KPK. (Copy of Notification dated 24.01.2019 is
Annexure “B").

I




4.  That the appellant should have been adjusted in Finance
Department KPK but was adjusted in Ombudsperson
- Secretariat from the Surplus Pool vide office order dated
23.08.2019 and 27.08.2019. (Copies of office orders dated
23.08.2019 and 27.08.2019 are Annexure “C" & “D").

5. That it is pertinent to mention here that, the employees of
erstwhile FATA Secretariat including appellant impugned the
notification dated 25.06.2019 ibid through writ petition
N0.3704-P of 2019 in the Honourable Peshawar High Court,
Peshawar and the Hon'ble Court dismissed the said petition
vide order/ |judgment dated 05.12.2019. (Coples of writ

petition and order/ judgment dated 05.12.2019 are Annexure
“E" & “F")‘

6. That thereafter, the emplbyees of erstwhile FATA Secretariat
including the appellant filed CPLA No.881/2020 in the august
Supreme Court. of Pakistan against the order/ judgment
dated 05.12.2019 passed by the Honble Peshawar High
Court, Peshawar and the Honourable Apex Court while
deciding the CPLA vide order/ judgment dated 04.08.2020
held that the correct forum to adjudicate upon is the Service
Tribunal and the petitioner should have approach the

,' competent forum. (Copy of order/ judgment dated
04.08.2020 is Annexure “G").

7. That the appellant being aggrieved from the notifications
and orders, files the instant appeal, inter alia, on the
following amongst other grounds:

GROUNDS:

A. That the impugned Notification dated 25.06.2019, office
orders dated 23.08.2019 and 27.08.2019, are illegal, against
facts and law on the subject as well as Surplus Policy.




D @

That the impugned notifications and orders are the sheer
violation of law on the subjec’r and the Constitution as well.

That the impugned nohflco'nons and orders are illegal,
unlawful, void and ineffective upon the rights of the
appellant. -

That the impugned notifications and orders are against the
principles of natural justice and fundarnental rights as
guaranteed under the Constitution of Islamic Republic of
Pakistan, 1973.

That in fact, the appellant's case is not of abolition of posts,
or service or setup to begin with and the concerned,
departments; and attached department together with the
posts continue to exist and have not been abolished.

That neither conscious application of mind has been

underfaken nor speaking nor reasoned order has been

passed and Surplus Pool Policy, 2001 has been senselessly
applied to the appeliant.

That -the impugned notifications and orders have been
issued/ passed in flagrant violation of the law and the Surplus
Pool Policy itself and deserves to be set aside.

That the mechanism provided for adjustment and fixation of
seniority of the surplus employees in the Surplus Pool Policy,

2001 will deprive the appellant of his seniority dnd other |

benefits-will render him junior to those who have been
dppointed much later in time than the appellant,

That as there is no service structure and service rules and
promotion for the employees of Ombudsperson Secretariat
the adjustment of appeliant in the said Secretariat will
damage the service career and rights of the appellant by




means of daSCnmlnohon and mtsnpphcohon of Surplus Pool
Policy, 2001

That blatant discrimination has been committed in the
adjustment of the appellant as compared o other similarly
placed employees of erstwhile FATA Secretariat have been

adjusted in different departments of KP Civil Secretariat.

That the appellant seeks leave to agitate more grounds at
the time of arguments in the instant appea.

It s, 1herefore,' most  humbly prayed that on

| acceptance of the instant service appeal; the impugned
Nofification dated 25.06.2019, office orders s"iofed 23.08.2019

and 27.08. 2019 may please be set aside and consequently
the respondents be directed to adjust the appellant in Civil. -
Secretariat cj Establishment & Administration Department or

Finance Department. |

Any other remedy which degms fit by this. Honourable
Tribunal may also be granted injfayour of the appellant.

. Through

Syed Yahya Zahid Gilani

Ateeq-ur-Rehman

Date: M _709/2020 Advocates High Court




Service Appeal No._- /2020

Muhammed Haseeb Zeb............. RETRTT s

_ VERSUS
GovtofKPK and others..........o...o. .

Pratscounn

AFFIDAVIT

D

sBEFORE THE SERVICES TRIBUNAL, KPK, PESHAWAR

......... Appeliant

....Respondents

, Muhammad Haseeb Zeb s/0 Aurangzeb, Naib Qasid, Khyber

Pakhtunkhwa Om,budéperson Secretariat, Room No.212, Benevolent

Fund Building. Peshawar Cantt, do hereby solemnly affirm and

declare on oath that the contents of the accompanying Service

Appeal are true and correct to the best of my knowiedge and belief

and nothing has beeh concealed from this Hon'ble Tribunal.

ATTESTEPD

\ .
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ORE THE SERVICE_S TRIBUNAL, KPK, PESHHAWAR .
o R
Service Appeal No. /2020
T TS Haseeb Zeb. PR, .....Applicont/ Appellant
' VERSUS
Govtof KPKand others............ooocveiieri

Respondents

Application for suspension of the operation of

Impugned Notification dated 25.06.2015, office

orders dated 23.08.2019 and 27.08.2019, tili ihe final
y '

decision of the instant service appeal.

Respectully Sheweth:
1.

That the ftitied service appedal is filed before this Hon'ble

Tribunal, in which no date of hearing has yét been fixed.

A2._ - That the oppllican‘r/ appeliant has got a good prima facie
" casein his favour, and.is sanguine about its success. |
3 That the balance of convenience also lies in favour of the -

' applicant/ appellant for the grant of interim rélief.
:4. That if Nofification dated 25.06.2019, office ‘orders doted

23.08.2019 and 27.08.2019, are not suspended, the

applicant/ appellant would suffer ireparable loss.




»

5. - That the facts and grounds of the occon'.poriying service

: oppeol mcy kmdly be read as an mtegrol pon‘ .of this
oppilcahon

It is, therefore, respectfully prayed that on acceptance
~of this application, the operation of Nofification dated
25.06.2019, office orders dated 23.08.2019 and 27.08.2019,

may kindly be suspended, till the fine a'def/lsio of the instant
service appeal. 1

,]
App cant peliom‘
@(\\-/\
Ateeq-ur-Rehman
Date: 1! /©3/2020 Advocate High Court

Through

AFFIDAVIT:

It is stated on oath that the contents of Appiication are true

and correc’r to ’rhe best of my know}edge cmd belief and nothing has
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RE THE KHYBE PAKHT‘NKHWA E! ‘VICET I lJ LPESHAWA

Service Appeai No. 1227/2020

. _ Dateof Institution ... 21.09.2020
Date of Decision ... 14.101.2022

Hanuf Ur Rehman, Assistant (BPS-16), Dlrectorate of Prosecutlon Khyber

Pakhtunkhwa ‘ A _(Appe!lant)
L VERSUS 'A
l
Go|vernment of Khyber Pakhtunkhwa through its Chief Secretary at C!VI!
Secretanat Peshawar and others. ,. . ‘ {Respondents)
l ' . N ' " ' ‘ - ” \ -4'
: ’ N g - - L ' ;
Syed Yahya Zahtd Gillani, Taimur Haider Khan & L
Ali|Gohar Durran:, ( '
Advocates \ a ’ .. For Appellants

. h
I

|

~ Muhammad Adeel Butt,

Additional Advocate General - ..  For respondent_é .
* AHMAD SULTAN TAREEN . CHAIRMAN =~ )
' ATIQ'UR“REHMA’?{ WAZIR wee MEMBER (EXECUTIVE)

-----------------------------------

{

JUDGMENT o ' A
v\ N
ATIQ-UR-REHMAN WAZIR MEMBER (E):- ' Th;s smgle judgment

shall dispose of the instant service appeal as well as the fo'!owmg connected
\ \
service appeais as common question of law and facts are involved therein:- -

1. 1228/2020 titled Zubair Shah
2. 1229/2020 titled Farooq Khan

3. 123072020 titled Muhammad Amjid Ayaz

4. 1231/2020 titled Qaiser Khan ‘. S LR

5. 1232/2020 titied Ashiq Hussain

6. 1233/2020 titled Shoukat Khan ~[AT

7. 1244/2020 titled Haseeb-2

ﬁh&-’

Mo

—. R,
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8. 1245/2020 titled Mutianimad Zahir Shati "~

9. 11125/2020 titled Zahid Khan

10.11126/2020 titled Touseef Igbal

4

02.  Brief facts of the case are that the appéllént was initially éppointed as

Assistant (BPS-ll) on’ contract bésis’ in Ex-FATA Secretariat vide order dated 01-

12 2004. His serwces were reguianzed by the order. of Peshawar Htgh Court vrde

judgment dated 07-11-2013 with effect from 01-07-2008 in ‘compliance with
‘cabinet decision dated 29-08-2008. Régul‘arization of the appellant was deiayed
'b\‘/ the respondents for quite longer and in the meanwhile, in :he wake of rnerger

of Ex-FATA with the Province, the appellant alongwith others were declared -

surplus vide order dated 25-06 2019. Feelrng aggneved the dppeEIant |aiongwmh

others filed wrzt petition No 3704-P/2019 in Peshawar ngh Court, but in the

meanwhite the appeliant afongwrth others were adjusted in various directorates
hence the Hrgh Court vide judgment dated 05-12-2019 declared the petition as
mfructuous which was challenged by the appellants in the supreme court of
Pakistan and the supreme court remanded their case to this Tribuna! vide order
dated 04-08-2020 in CP No. 881/2020. Prayers of the appelia'nt's are that the
impugned order dated 25-06-2019 may be set aside and the appe[lants may be

retained/adjusted against the secretarlat cadre borne at the stréngth of

t

Establishment & Administration Department of Civil Secretanat Slmllariy

semonty/promotlon may also be given to the appellants since the inception of
their employment in the government department with beck benefits as per
judgment titled Tikka Khan & others Vs Syed Muzafar Hucsa;n Shah & others
(2018 SCMR 332) as well as in the light of judgment of larger bench of high court

in Writ Petition No. 696/2010 dated 0'7-1 1-2013.

03. Learned counsel for the appellants has contended that the appellants has
_ ot been treated in accordance with law, hence their rights secured under ‘m,e._ '

Constitution has badly been violated; that the impugned order has not been._';
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passed in accordance with law, therefore .isv _ri_ép Ate.nabl_e and iiable to be set asnde
that the appellants were appointed in Ex-FATA Secretariat on contract basis vide
or&er dated 01-12-200I4 and in compliance with Federal Goverriment'dec'ision
dated 29-08-2008 and in pursuance of judgment of Peshawar High Court dated
07-11-2013, their serv#es were regularized with effect from 01?07-'2008 and the
appelianté were placed at the strenlgth of Administration Department of Ex-FATA
Secretarlat; that the appellants were discriminated to the éffect’_thaf fhey were
placed in surplus pool vide order dated l25-06-2019', whereaé se-rv'ices of ‘si‘mila‘riy

placed employees of all tﬁe departments were transferred to theif respective '

departments in Provmcral Government; that placing the appellants in surplus pool
I
was not only liiegal but contrary to the surplus pool policy, as the appeﬂants

e placed in surplus pool as per section-5 (a) of the Surplus Pool

nelzver opted
of 2001 as amended in 2006 as well as the unwillingness of the appellants ‘
is also clear from the respondents letter dated 22 03-2019; that by domg sQ, the

|
ma.ture service of almost fifteen years may spoil and go in waste; that the illegal’

and untoward act of the respondents is also evident from the notiﬁt}:ation dated

08-01-2019, where the erstwhile FATA Secretariat departments and directorates

ihave been shifted and placed under the administrative control of Khyber

~Pakhtunkhwa Government Departments, whereas the appeiltér_lté were declared

‘surplus; that billion of rupees have been gr"anted by the Federaf Government for
merged/erstwhile FATA Secretariat departments but unfortunately despite having
same cadre of posts at civil secretariat, the respondents have carried out the
unjustifiable, illegal and unlawful impugned order dated 25- {)6 2019, which is not
oniy the violation of the Apex Court judgment, but the same will also vnolate the
fundamental rights of the appellants being enshrined in the Constitution of
Pakistan, will seriously affect the promotion/seniority of the . appellants; that /
discriminatory approach of the. respondehts is evident from the notiﬁcation dated

22-03-2019, whereby other employees 'bf Ex-FATA were not placed in surplus

pool but ‘Ex-FATA Planning Cell of P&D was placed 3 mergednto Provincial
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P&D Department; that declarir.xg tﬁe éﬁbeilants surplus and sﬁbSequehtEy their
adjustment in various départments/directorates are illegal, whi'ch however were
required to be placed at\*‘- the strength of, Establishment & Administration
department; that as per judgment of the High Court, seniority/promotions of the
appeilants are required to be dealt with in accordance with the judgment titied
Tikka Khan Vs Syed Mli;zafar (2018 SCMR 332), but the respondents deliberately
and with malafide decITred them surplus, which |s detrimental fo the interests of
the appellants in terms of momtory loss as well as 'semonty/promotlon hence‘

. mterference of this tnbunai would be warranted in case of the appellants

'04. | Learned Additional Advocate General for the respondents has contended

that the appellants has been treated at par wnth the law in vogue i.e. under

A) of the Civil Servant Act, 1973 and the surplus pool policy of the
\/j |p'rovincial government framed thereunder; that proviso under Para-6 of the
1 | surplus ﬁooi policy states that in case the oft':cer/o't‘f’lciaisl declines to be
adjusted/absorbed in the above manner in accordance with the prlorlty fixed as
per I'us seniority in the integrated list, he shall loose the faczlity/nght of
adjustment/absorptlon and would be required to opt fof pre-mature retirement
from government service provided that if he does not fuiﬂlll tt%e requisite

qualifying service for pre-mature retirement, he may be compulsory retired from

'service by the competent authority, however in the instant case, ho affidavit is
forthcoming to the effect.that the appeilant- refused to be abéorbed/a_djusfed
under the surbius pool plolicy of the gox}ernment; that the appellants were
ministerial staff of ex-FATA Secretariaf, -therefore they were treated under
section-11(a) of the Civil Sgrvant Act, 1973; that so far-as the issue of inclﬁsion,of
posts in BPS-17 and above of erstwhile agency planning cells, P&D Department |
merged areas secretaria; is concern;d, they were planning cadre employees,

hence they were adjusted in the relevant cadre of the provincial government; that

after merger of erstwhile FATA with the Province, the Finance Department vide




order dated 21-11-2019 énd 11-06-2020 créated posts in l:he; adn{inistrafive
departments in pursuance of r‘equest"b'f 'és£éblishmgnt depariment, which were
not meant for blue eyed persons as is a[leged.in the appeai; that the appellants
has been treated in accordance with law, hence their appeals beiﬁg devoid of -

merit may be dismissed.

05. We have heard learned counsel for the parties and have perused the

record.

06.  Before embarki]ng upon the issue in hand, it would be appropriate to
explain the backgrounl of the case. Record reveals that in 2003, the federal
gov'emmgnt cr_eated 157 feguiar posts for the érstwhile FATA Secretariat, against
which 117 emplo ees including the ‘abpellants were abbointéd., on contract basis in

r fulfilling all the codal formalities. Contract of such employees was

) |renewed from time to time_ by issuing office orders and to this effect; the final

e>|<tension was accorded for a further period of one year with effect from 03-12-
f
2009 In the meanwhile, the federal government decided and :ssued instructions

|deiited 29 08- 2008 that all those employees worklng on contract agamst the posts

from BPS- 1 to 15 sha!l be regularized and decision of cabinet would be appllcable

to' contract employees working in ex-FATA Secretar:at through SAFRON Division
for regularization of contract appomtments in respect of wntract employees

working in FATA. In pursuance of the directives, the appeliants submitted

Iapplications for regularization of their appoint'n"uents as per ca'rf)inet. decisién, but
Isuch employees. were not regularized undér. the pleas that vide notification dated
21-10-2008 and in terms of the centrally administered tribal 'éreas (employees
status order 1972 President Oder No. 13 of 1972), the erﬁpioyees working in
FATA, shall, from the appointed day, be the empioyees of the provincial
government on deputation to the Federal Government without deputatioﬁ

allowance, hence they are not entitled to be regularized under-the policy decision

dated 29-08-2008.
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07.  In 2009, the provinciai government promulgated regular'izétion of service
Act, \2009 and in pursuance, the appeliants approached the additional chief
secretary ex-FATA for regularization of _their services accordingly, but no action
was taken on their requests, hence the appellants filed writ petition No 969/2010
for regularization of their services, which was allowed vide jua’;gment defed 30-11-
2011 and services of the appeliants were regularized under the reguiarization Act,
2009, aqgainst whieh the respondents filed civil appeal No 29-P/2013 and the
Supreme Court remanded the case to the High Court Peshawar with direction to

re-examine the case and the Writ Petztlon No 969/2010 shall be deemed to be

pending. A three member bench of the Peshawar High Court decrded the issue

vide judgment dated '07-11-2013, in WP No_969/2010 and services of the

Were regularized and the respondents were given three months time to
fepare service structure so as to regulate their permanent employment in ex-

FATA Secretariat vis-a-vis their emoluments, promotions, retirement benefits and

inter-se-seniority with further directions to"create a task force to achieve the

!
' |

:oi.?jectives highlighted above. The respondents ‘however, delayed their

re'gularization hence they filed COC No.’ 178-P/2014 and in compliance, the

1

'respondents submitted order dated 13-06-2014, whereby serwces of the

appeliants were regularized vide order dated 13-06-2014 wuth effect from 01 07-

112008 as well as a task force committee had been constituted bylEx-FATA

Secretariat vide order dated 14-10-2014 for preparation of service structure of
i
such employees and sought time for preparation of service rules. Th!e appellants

again filed CM No. 182-P/2016 with IR in COC No 178-7/2014 in WP No
969/2010, where the learned Additional Advocate General alongwith departmental
representative produced letter dated 28-10-2016, whereby service rules for the
secretariat cadre employees of Ex-FATA Secretariat xhad been shown to be

formulated and had been sent to secretary SAFRAN for approval, hence vide

judgment dated 08-09-2016, Secretary SAFRAN was directed to finalize the

matter within one month, but the respondents instead of daing-tke-negdful,




‘decéared all the 117 er’npioyeelfs in‘c!iuding th.e appellants as:_:surpius vide order
dated 25-06-2019, against ‘which the e--éb‘béll"a'nts filed Writ Fetition No. 3704-
P/2019 for déclaring the impg_gned order as se}:/_aside and retaining the apbeliants
in the Civil Secretariat of estab‘lishmént and administration department having the

similar cadre of post of the rest of the civil secretariat employees.

08. During the course of Hearing, the réspondents produced copies of
notifications dated 19-07-2019 and 22-07-2019 that such employees had been
adjusted/absorbed in various departments. The High Court vide judgment dated
05-12-2019 observed that after their absorption , now they arr: :'egular employees

of the provincial government and would be treated as sucit for all intent and

Mcluding their seniority and S0 far as: thezr other mevance regardmg
eir retention in csvni secretarlat is concerned, being civil servants, it would
involve deeper appreciation of the vires of the pgiicy, whic?_j have not been
impugned in the writ 'petition and in case the abpe!lants stiti feel aggrieved
;regardmg any matter that could not be Iegal!y within the framework of the said
pohcy, they would be legally bound by the terms and condit;ons of service and in

view of bar .contamed in Article 212 of the Constitution, this court could not

]embark upon to entertain the same. Needless to mention and we expect that

. |keeping in view the ratio as contained in the judgment titled. Tikka Khan and

others Vs Syed Muzafar Hussain Shah and others (2018 SCMR 332), the seniority

: 'would be determined accordingly, hence the petition was deciared as infructuous

l

|and was dismissed as such. Agamst the judgment of High Court the appeliants

filed CPLA No 881/2020 in the Supreme Court of Paklstan whxch was dléposed of
vide judgment dated 04-08-2020 on the terms that the petttloners should

approach the service tnbunai as the issue bemg terms and condition of their

serv:ce_, does fall within the jurisdiction of service tribunal, hence the appellant

'filed the instant service appeal.




|

- . . . ?
P . ‘ .
LRI . o g :
- - cot ‘ N
;
.

8'.

i
P

09. Main concern of the appellants in the instant service zpeal is that in the -

(first place, declaring them surplus is iitegal, 'Eié“"they were serving against regular
:posts in administration department Ex-FATA, hence their services were required
to be transferred to Establishment & Administration De>partment of the provincial
government like other departments of Ex-FATA were merged in their respective
department. Their second stance is that by declaring them surplus and their
subsequent adjustment in directorates affected them in monitory terms as well as

their seniority/promofion also affected being placed at the bottom of the seniority

iine,

10. In view of the foregoing expianation, in the first place, it would be

appropria

count the discriminatory behaviors of the responde'ntsi with the
eflants, due to which the appellants spent almost twelve yearé in protracted
Iitigatioh right from 2008 till date. The appellants were appcinted on contract
basis after fulfiling all the codal formalities by FATA Secretariat, administration

wing but their services were not_régularized, whereas similarly appointed persons

by the same office with the same terms and conditions vide appointments orders

. dated 08-10-2004, we&e regularized vide order dated 04-04-2009. Similarly a

‘batch of another 23 persons appointed on contract were regularized vide order
dated 04-09-2009 and still a batch of another 28 persons wgfé regularized vide

order dated 17-03—2009; hence the appeilants.Were' discriminated in regularization

of theEAr serviées without any valid reason. In'order to regularize their sewice;, the -
ia;lnpellants repeatedly requested the respondents to consider them at par with .
;those, who were regularized and finally they submitted abpiica;ions' for o
;inlxplementation of the decision dated 29-08-2008 of the fedé-rat govqrnrﬁent,‘
where by all those employees working in FATA on Eontract ‘were ordered to be
regularized, but their requests ﬂwere declined under the plea'that_b}/ virtué of

presidential order as discussed above, they are eﬁw;ﬁloy‘eés of provincial

government and only on deputation to FATA but without deputati'or.lx aliowang:e,
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hence they cannot be regularuzed the fact however remairis that they ! 'were not

empioyee of provmc:al government and were appomteu oy admlmstratlo:n

: department of Ex-FATA Secretariat, but due to malafide of the aespondents, they

i
iwere repeatediy refused regularfzation, which however was rot warranted. In the

'meanwhlie the provmcsal government promulgated Regulan?ahon Act 2009, by
virtue of whrch all- the contract empioyees were reguiar:zed ‘but the appeliant

'were again refused regularization, but with no plaus:ble reasom; hence they were

again discriminated and compelling them to file Writ Petition in Peshawar High

Court, which was allowed vide judgment dated 30-11-2011 without any debate,
as the respondents had already declared them as provincial employees and there
was no reason whatsoever to refuse such regularization, but the responoent

instead of their regularization, filed CPLA in the Supreme Court of Pakistan

decision, which again was an act of discrimination and malafide,

- regularization under the regularization Act, 2009 but did . not discuss their

regularization under the policy of Federal Government laid down in the office
memorandum issued by the cabinet secretary on 29- 08 2008 directing the
regufarrzatlon of services of contractual emptoyees workmg in FATA, hence the

Supreme Court remanded thelr case to High Court to examme thiS aspect as well,

A three member berch of High Court heard the arguments, where the

.respondents tooke U turn and agreed to the point that the appellants had been

discriminated and they will be regularized but sought time r'o‘r‘ -cr'eation of posts

and to draw service structure for these and other employees to regulate their

permanent employment. The three member bench of the High Court had taken a

! |
|ser!ous view of the unessentaal technicalities to block the way of the appellants;

-who too are entitled to the same relief and advised the respondents that the

regularization was allowed on the basis of Federal Governmerit decision dated 29-

08-2008 and the appéi!ants were declared as civil servants of the FATA
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where the respondents had taken a plea that the High Court had allowed .

petit’roners are suffering and are in trouble besides mental agony, hence such
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Secretariét and not of the provintial government In a manrner, the appeliants -

were wrongly refused the:r nght of reguianzatton under the Federal Government

PoI ¢y, which was conceded by the respondents before three members bench,

but the appellants suffered for years for a single wrong reﬂ[xsal of the

respondents, who put the matter on the back burner and on the ground of sheer
.techmcalztzes thwarted the process despite the repeated direction of the federal
government as well as of the judgment of the courts. Firzaiiy, Services of the
appellants were veryf unwillingly regularized in 2014 with effect from 2008 and
that too after contempt of court proceedings. Judgment of the three member.
bench is very clear and by virtue cf such judgment, the respondents were
required to regularize them in the ﬁrsc place and to own them as their own -

employees borne or the strength of establishment and administration department

ecretariat, but step-motherly behavior of the respondents continued
unabated, as neitner posts were created for them nor service ruies were framed
for them as were committed by the respondents before che‘ééigh.Cdurt and such
commftments are part of the judgment dated 07-11-2013 of Pleshawar High
: Conrt. In the wake of 25th Constitutional amendments and ueon.merger of FATA .
S‘ecretariat into Provincial Secretariat, all the departments’ ele'ngwith staff were
mergee into provincial departments. Placed on record is notiﬁcation dated 08-01.-
2019, where P&D Départment of FATA Secretariat was handec}" err to provincial
P&D Department and |aw & ocder department merged mto %‘40me Department
|v:de notxfcat:on dated 16-01-2019, Fmance department merged into provancaal
iFmance department vide notlﬁcat;on dated 24-01-2019, education depa:tment.
lv:de order dated 24-01- 2019 and similarly all other department iike Zakat & Usher
!Department Populatzon Welfare Department, Industries, Technical Education,
; merals, Road & Infrastructure, Agriculture, For.ests, Irrigation, Sports, FOMA and

.others were merged into respective Provmc}al Departmenu but the appellants

bemg employees of the administration department of ex-FATA were not merged

mto Provincial Establishment & Admmlstratlon Department rather they were
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declared surplus, which was discrimihatory and based on maia‘ﬁge, as there was

|
|
|
‘e
nr reason for declaring the appeliants as surplus, as total strength of FATA
Secretariat from BPS-1 to 21 weré 56983 of the civil administration against which
employees of provincial government, defunct FATA DC, employees app,omted by
FATA Secretarsat line dlrectorates and autonomous bodses etc were included,
amongst which the number of 117 employees including the appellants were

granted émount of Rs. 25505.00 million for smooth transition of the employees

as well as departments to provincial departments and to this effect a summery

was submitted by the provincial government to the Federal Government, which
was accepted and vide notification dated 09-04-2019, provincial government was
asked to ensure payment of salaries and other obligatory expenses, including

terminal benefits as well of the employees agamst the regular sanctioned 56983

| " posts of administrative departments/attached directorates/field formations of
Q/\/ erstwhile FATA, which shows that the appellants were also working against

sanctioned posts and they were required to be smoothls;' merged with the
establvshment and administration department of provmcaal government, but to
their utter dismay, they were declared as surplus inspite of the fact that they

were posted against sanctioned posts and declaring them surplus, was no more

than malafide of the respondents. Another discriminatory behavior of the

respondents can be seen, when a total of 235 posts were created vide order
dated 11-06-2020 in admmustratwe departments i.e. Fmance home, Local

Government, Health, Envaronment Information, Agnculture Irr:gation Mineral

. and Education Deparq'nents for adjustment of the staff of the respective

‘departments of ex-FATA, but here again the appellants were discriminated and no

post was~creaied for them in Estabiishment & Administration Department and

they were dectared surplus and later on were adjusted in vanous directorates,

iwhich was’ detrimental to their rights in terms of monetary benefits, as the
'ial owances admissible to them in their new places of adjustment were iess than

rth[e one admissible in civil secretariat. Moreover, their seniority was also affected "
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as they were placed at the bcittdm' of seniokity and their promotions, as the

* iappellant appointed as ASS|stant is stlll working as Asslstant in 2022, are the

{
i

factors, which cannot be |gnorec! and which shows that un;ustm_ ‘has been done to
ithe appellants. Needless to mention that the respondents failed to appreciate that

i

the Surpius Pool Policy-2001 did not apply to the appellants since the same was
specuf ically made and meant for dealing wnth the transition of mstrrct system and
resultant re-str\ucturmg of governmental offices under the devolution of powers
fr_om provincial to local governments as such, the appellants serv.iceiin erstwhile

FATA Secretariat (now merged area secretariat) had no nexus whatsoever with

the same, as neither any department was abolished nor any post, hence the

'surplus poet~policy applied on them was totally illega! Moreover the concerned

rned counsel for the appellants had added to the:r miseries by contesting their
cases in wrong forums and to this effect, the supreme court of Pakistan in their
Case in civil petition No. 881/2020 had also noticed that the petitioners being
pursuing their remedy before the wrong forum, had wasted !much of their time
and the service Tribunal shall justly and sympathetically cons-ider the question of
delay in accordance with law. To this effect we feel that the delay occurred due to -
wastage of time before wrong forums, but the appellants cont*nuously contested
their case without any break for getting justice. We feel that thelr case was
already spoiled by the respondents due to sheer techmcalmes and without
touching merit of the case. The apex court is very clear on the .point of limitation
that cases should be ‘Iconsidered on merit end mere technicalities including

limitation shall not debar the appellants from the rights accrued to them. In the

instant case, the appellants has a strong case on merit, hence- we are inclined to

+ condone the delay occqued due to the reason mentioned above.

11, We are of the considered opinion that the appellants has not been treated
in accordance with law, as they were empioyees of admlmstrat:on department of.

the ex-FATA and such stance was accepted by the respondents in their comment,
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submltted to the High Court and the High Court vide 3udgment dated 07«11 2013
declared them civil servants and employees of’ admmrstratxon department of ex-

FATA Secretanat and regulanzecl their services against sanctioned posts, despite

P
t

services to the establishment and adn)iqistration department of provinclal

departments in provincial government and in case of non-availability of post,

i

. |Finance department was reduired to create posts in 'Establisl[lment &

|

Administrative Departments as the Federal Government had grantecf:l amount of

appellants and declarmg them surplus was unlawful and based on malaf de and

|0 |Rs. 25505-mion for a total strength of 56983 posts including the posts of the

‘on this score alone the |mpugned order is liable to be set asade The correct

course would have been to create the same number of vacancies in their

respective department l.e. Establishment & Administrative Oepartment and to
post them in their own department and lssues of their sen’iqrity/promotion was

required to be settled in accordance with the prevaillng law and rule,

12l We have observed that grave injustice has been meted out to the
appellants in the sense that after contestlng for longer for theur regulanzatlon and
finally after getting regularized, they were st;ll deprlved of'the service
slructure/rules and creation of posts despite the repeated directions of the three

‘member bench of Peshawar High Court in its judgment dated 07-11-2013 passed

~in Writ Petition No. 969/2010. The same dlrectlons has still not been implemented

and the matter was made worse when rmpugned order of placing them in surplus
pool was passed, which directly affected their seniority and the future career of
. | : N

the appellants after putting in 18 years of service and half of their service has

already been wasted in litigation,

,they were declared surplus They were dtscnmmated by na* transferring their -

‘government on the analogy of other employees tfansferred to their respective

Administration Department on the analogy of creation of  posts in other
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13.° 'In view of the foregoing discussion, the instant appeal alongwith

- connected service appeals are accepted. The im'p,ugned order dated 25-06-2019 is

set aside with direction to the respondents to adjust the appellants in their
respective department i.e. Establishment & Administratior: Departmenf Khyber
‘Pakhtunkhwa against their respective posts and in case of non-availability of

posts, the same shall be created for the appellants on the same manner, as were

|created for other Administrative Departments vide Finance Department.

n,otiﬂcation dated 11-06-2020. Upon their adjustment in their respective

department they are he!d entitled to all consequential benef‘ ts. The ISSLfe of their

senrorlty/promotlon shail be dealt with in accordance W|th the provxsaons

| contained in Civil Servant Act, 1973 and Khyber Pakhtunkhwa ]Government

Servants (Appountment, Promotion & Transfer) Rules, 1989, particular!y Section-
17(3) of Khyber Pakhtunkhwa Government Servants (Appomtment Promotuon &
Transfer) Rules, 1989. Needless to mention and is expected that in view of the

ratio as contalned in the judgment titled Tikka Khan and others Vs Syed Muzafar

) Hussain Shah and others (2018 SCMR 332), the seniority would be determlned

accordingly. Parties are left to bear their own costs. File be cons:gned to record.

Toom
ANNQUNCED
14.01.2022
. / .
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Learned ‘counsel for the appelldht present. Mr. Muhammad Adeel

‘Butt, Additiona Advocate Genéral for respondents present. Argdments

heard and record perused.

Vide our detailed judgment of today, sebaratel'f placed on file, the

. instant appeal alongwith' connected service appeals are accepted. The

‘irnpugned order dated 25-06-2019 is set aside with direction to ihe

respdndenf:s to adjust the appellants in their respective department i.e.
Establishment & Administfation De;;artment Khyber Paikhtunkhwa against
their respective posts and in case of non-availability of posts, the same
shall be created for the appellants on the same manner, as werle created
for other Admumstratwe Departments vide Fmance Department ncl'mf cation
dated 11-06-2020. Upon their adjustment in their respective’ pepartment,
they are held entitled to .all consequential béneﬁts. The isgue of their
seniority/promotion shall-be dealt wit‘h in accordance with the provisions
colntaine'd in Civil Servant Act, 1973 ahd Khyber Pakhtuﬂkhwa, Govérnment
Servants (Appomtment Promotion & Transfer) Rules, 1989 partlcularly
Section-17(3) of Khyber Pakhtunkhwa Government Se.“vants (Appomtment
Promotion & Transfer) Rules, 1989. Neediess to mention and is expected
that i-n view of the ratio as contained in the judgment titled Tikka.Khan
and others Vs Syed Muzafar Hussajn Shah and other; (2018 SCMR 332),

the seniority would be determined accordingi,y.:‘{_,_gg“r_tiesl[ are left to bear .

their own costs. File be consigned to record room.
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