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The implementation petition of Mr. Shumail
submitted today by Mr. Ali Gﬂoha,r Durrani Advocate. it is |
fixed for implementation report before Single Bench at

Peshawar on . ‘ . Original - file be

requisitioned. AAG has noted the next date. Parcha ‘peshi .'
is given to the counsel for the petitioner. |
. By th order of Chairman
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BEFORE THE
HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL

In Re;

Execution Petition No. ?_ / e/ 202'3

In Service Appeal No.1227/2020  genyber Paihiuthwa

Sorvice B uznal

Decided on: 14. 01. 2022 b

d;_giLerJE

Shumail S/o0 Younas R/o State Bank Colony, House No. D-23,
Tehsil and District Peshawar :
(PETITIONER)

" Versus

1. The Government of Khyber Pakhtunkhwa through Chlef

Secretary, Civil Secretanat Peshawar.

2. The Government of KPthrough Secretary Establishment,
‘Establishment & Administration Department Civil Secretariat,

Peshawar,

3. The Government of KPthrough Secretary Finance, Finance,

Finance department at Civil Secretariat Peshawar.

4. The Government of KPthrough Additional Chief Secretary
Merged Areas, Office at Warsak Road, Peshawar.

(Respondents)



EXECUTION PETITION TO GIVE EFFECT & IMPLEMENT

THE JUDGMENT OF THIS HONOURABLE TRIBUNAL
DATED 14-01-2022, UPON THE EXECUTION PETITIONER.

Respectfully Sheweth.

That the petitioner earnestly craves the permission of the Honorable

Service Tribunal to submit as under: |

1. THAT the petitioner was appointed as a Sweeper (BPS-l) against the
‘vacant post vide notification dated 21-10-2016.
Copy of appointment order is Annexure-A.

2. That along with the petitioner a total number of 117 employees
appointed by erstwhile FATA Secretariat were declared as surplus
and placed them in surplus pool of Establishment &
Administrative Department vide order dated 25-06-2019, and for
their fur_ther adjustment/placement w.e.f 01-07-2019 by virtue of
which the civil éervants were adjusted in’ the ‘Surplus pool of
Establishment Department and Administration Defzpartment
Copy of Notification dated 25-06-2019 is Annexure-B

3. That an appeai was filed in this regard, before the Honourable
Service Tribunal and the same was heard on 14-61-2022. The said
appeal was accepted, and subsequently, the impugned notification
dated 25-06-2019 was set-aside, and directions were given to
respor_tdent i.e the concerned authorities, to adjust the appellants to
their respective departments. .

‘Copy of the Service Appeal No. 1227/2020is Annex-C

4. That albhg with the aforementioned direct’ions‘,i the Honourable
Service Tribunal rendered that upon adjustment to their respective
department; the appellants would be entitled all consequential
benefits. Moreover, that the issue of seniority/ projmotion would be
dealt within aécordance with the provisions contained in Civil
Servants (éii)pointménf, promotion and Transfer) Rules 1989, and in

the view of the ratio as contained in the judgment ;titléd‘Tikka Kahn
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& other vs Sved Muzafar Hussain Shah & oth_ers (2018 SCMR 332),

the senjority would be determined accordingly.

. That the Honourable Tribunal rendered its judgment dated 14-01-

2022, but after the lapse of about three months, the respondent did
not implement the judgment dated 14-01-2022 of this Honourable
Tribunal.

Copy of the judgment dated 14-01-2022 has been Annex-D

. That due to the inaction of the respondents to comply with the

directions of the Honourable Service Tribunal,l post lapse of 3

months, an execution petition no. 250 of 2022 was filed in this

‘regard, and the same was decided affirmative.

. That the judgment dated 14-01-2022 rendered by the Honourable

Service Tribunal is also applicable on those civil servants who were

not a pa{rt of the said appeal, because judgments of the Honourable

Service should be treated as judgments in rem, and not in

personam. Reference can be given to the relevant portion of

judgment cited2023 SCMR 8, produced herein below:

“The learned Additional A.G., KPK argued that, in the order of the KP
Service Tribunal passed in Appeals Nos. 1452/2019 and 248/2020,

‘reliance was‘placed on the order passed by the learned Peshawar High

Court in Writ Petition No. 3162-P/2019, which was simply dismissed
with the observations that the writ petition was ‘not maintainable under
Article 212 of the Constitution, hence the reference was immaterial. In
this regard, we are of the firm view that if a learned T;'ibunal decides any
question of law by dint of its judgment, the said jﬁdgment is always
treated as being in rem, and not in personam. If in two judgments
delivered in the service appeals the reference of the Pes;hawar High Court
judgment. has been cited, it does not act to washout the éﬁect of the
judgments rendered in the other service appeals which have the effect of a
judgme‘nt“ir’iz‘rem. In the case of Hameed Akhtar Niazi v. The Sécretary,
Establishment Division, Government of Pakistan and oyﬂvzers (1996 SCMR
1185), ‘this Court, while remanding the case to th:e Tribunal clearly
observed that if the Tribunal or this Court decides a point of law relating
to the terms of service of a civil servant which covers not only the case of

the civil servant who litigated, but also of other civil servants, who may
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have not taker any ieg;al proceedings, in such a case, the dictates of justice
and rules of good governance demand that the benefit of the above
judgment be extended to other civil servants, who may not be parties to
the above litigation, instead of compelling them to approach the Tribunal

or any other legal forum.”

8. That relying upon the judgment of the Honourable Supreme Court,
the execution petitioner would also be subject to the judgment
dated 14-07-2021 rendered by the Honourable Service Tribunal,
since the above mentioned judgment of the Supreme Court would
be app'_licabl'e on all Courts sub-ordinate to it. Reference can be

given to Article 189 of the Constitution of Pakistan, 1973, for easy

reference, produced herein below:

“Decisions of Supreme Court binding on other Courts

189. Any Hecision of the Supreme Court shall, to the extent that it decides
a question of law or is based upon or enunciates a principle of law, be

‘binding on all other courts in Pakistan.”

9. That the judgment of the Honourable Servic_é tribunal cited 2023
SCMR 8, whereby, the essence of Article 212 of the Constitution of
Pakistan, 1973, was fulfilled, by observing that any question of law
decided by the Service Tribunal shall be treated as Judgment in
rem, and not in personam. In order, to give force to the judgment of
the Suﬁ_réfne Court, the execution petitioner may also be subjected
to the jucignient rendered by the Honourable Service Tribunal.
Reference can be given to Article 190 of the Constitution of
Pakistan, 1973, for easy reference, produced herein below:

“Action in aid of Supreme Court |
190.All executive and judicial authorities throughout Pakistan shall act in
'aid of the Supreme Court.”

10. That the execution petitioner now approaches this Honorable

Tribunal for directions to implement the judgment dated 14.01.2021

in the larger interest of justice and fair play.

Prayer:

It is therefore most humbly prayed that on the acceptance of this

petition, may it please this honorable tribunal to so kindly direct the
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implementation’ of ]udgment dated 14.01.2022 in Serv1ce Appeal No.
1227/2022 titled Hanif Ur Rehman Vs. Govermnent of Khyber

Pakhtunkhwa through Ch1ef Secretary on the Execution Petitioner, any

other relief that this Honorable Tribunal may deem approprlate in the

circumstances of the case may also be wa
5
Exec Oﬂ@er

Through

L=/
(AL1 GOHARD RAI(fﬁ
Advocate High Court |
0332-9297427 |
khaneliegohar@yahoo.com
SHAH | DURRANI | KHATTAK
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HONORABLE KHYBER PAKHTUNKHWA SERVICE

- BEFORE THE

TRIBUNAL

In Re:
Execution Petition No. /2023
In Service Appeal No. 122772020

Decided on: 14. 01. 2022

Alamzeb S/o Khan Bahadar R/o Warsak road Kochi Abad, Post
Office Byaban Dar Mangi, Tehsil and District Peshawar
(PETITIONER)

Versus

The Government of Khyber Pakhtunkhwa and others
| (Respondents)

AFFIDAVIT Of,

I, Shumail S/o Younas R/o State Bank Colony, House No. D-23,
Tehsil and District Peshawar, do hereby solemnly declare and affirm
on oath:- : :
I am personally conversant with the facts and circumstances of the case
as contained therein and the facts and circumstances mentioned in the
enclosed writ petition are true and correct to the best of my knowledge

and belief. ﬁ ;
: t




BEFORE THE
HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL

In Re:
Execution Petition No. /2023
In Service Appeal No. 1227/2020
Decided on: 14. 01. 2022 |
MEMO OF ADRESS

Shumail S/o Younas R/o State Bank Colony, House No. D-23,,
Tehsil and District Peshawar
(PETITIONER)

Versus

1. The Government of Khyber Pakhtunkhwa through Chief
Secretary, Civil Secretariat, Peshawar.

2. The Government of KPthrough Secretary Establishment,
Establishment & Administration Department Civil Secretariat,
Peshawar,

3. The Government of KPthrough Secretary Einance, Finance,
Finance department at Civil Secretariat Peshawar.

4. The Government of KPthrough Additional Chief Secretary
Merged Areas, Office at Warsak Road, Peshawar.

' (Respondents)

Petitioner

72

(ALI G@HAR DURRANI)

Advocate High Court
0332-9297427 '
khaneliegohar@yahoo.com
'SHAH | DURRANI | KHATTAK

Through
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(A"lmmsaauon Tfrastructure & Cooig

APPOINTMENT ORDER.

Ng. 10%- ?O/LO/ADMN—V ol-11:- (.onsequem upon the rccommondahom of the
l)epartmen’tal Selection / Promotion Committes, Mr. Shumail S/O Younas, | %@use
No.D- 23 State Bank Colony Peshawar s here by appointed as Sweepel (BPS-1) (7640—
240-14840) against the vacant post with immediate effect on the following terms and
conditions. His appointment will be govél'lléd under Rule-10 sub rule-2 of Khyber
Pakhtunkhwa Civil Servants (Appoiniment, Promotion and Transfer) Rules, 1989.

1. ile will get pay at the minimum of BS-1 including usual allowances as

admissible under the rules. I1e will be entitled to annual increment as per
existing policy.

2. lle shall be governed by the Khyber Pakhtunkhwa Civil Servant Act 1973
©and all the laws apphcable to the civil servants and TLI].QD made there
under.

3. lie shall produce a Medlcal Certificate of fitness hom Medical
Superintendent, Services Ilospital Peshawar, before, joining duties in
(A,1&C) Department, FATA Secretariat, as requir red under the rules

4. In case, he wishes to resign at any time, 14 days notice will be necessary
or in lieu thereof 14 days pay will be forfeited.

If the above terms & conditions are acceptable to him, he should report
for duty to (A, 1&C) Department, FATA Secretariat within 14 days of issuance of this

order.

SECRETARY (A &C)
No. 101-20/ O/ ADMN-Vol-li # 30— 4§  Dated g {re/2016

Copy to the;

1 Additional Accountant General PR Sub-Office, Peshawar.

2 Bstate Officer/DDO, FATA Secretariat, Peshawar.

3 Section Officer (B&A) Admn, FATA Secretariat, Peshawar.

4 Section Officer (B&A), FATA Secretariat, Peshawar.

5 PSto Secretary (A,1&C) Departiment, FATA Secretariat, Peshawar.

6  Bill Clerk (A, 1&C) Department, FATA Secretariat. =

7 Official concerned.

3 Personal lile. ‘YED ,
Y E%e co® S

e s Estate Otficer



The Depuly Secretary (Estab:). f] '
Governient of Khyber Pakhunkhws,
fstahlishment & Adminislyation Department,

Civil Seeretariat Peshawan.

e ————— ——

abpeot BRRIVAL REPORT.

AN

In compliance with Govt of Khvber Pakhtunkbwa

ctbtshment & Admimistration Deparbment Notiftcation N

SOV EKADIS- L8IZQ T, dated 25" June 2019 1 subnntomy

greival report by today 1o || Ty, 2019 (EN) Pleass

Jy%ﬁ/ 71}

Yol s obhedientt s

ATTRSTED
{0 be'true Copy .




N GOVT. OF KHYBER PAKITUNKITWA
¢ ESTABLISHMENT & ADMN: DEPARTMENT

(REGULATION WING)

;
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o : ated l’c;;huwar, the 25"f June, 2049 -~

. : ) | ‘ . . .
Nu. SO{O&MYE&AD/I-182019:  In pursunnce of inlegration ond merger of erstwlifle _
FATA with Khyber Pokbtunkbwa, the' Competent Authority is pleased o declare the 1

: lukim\:ing ll? employees appainted hy crsiwhile FATA Scerciurint oy "Surpius™ und place
them in the Surplus Pool of lisutblishment and Administeation Department Tor their furtber

_ adjusiment/placement w.e.f, 01,07,2019:-
Se.No, Nume of cmployee 17 Desipnation 3PS (Personud)
TN {Askiqliussin 0 0 T 7 T Tl Asisam T
2. | Hanifur Rehman o 1 Assistim : . T
3. | Shoukm Khan ’ “Assistant i6
4. | 7uhid Rin ' Assistmt . 6 .
5. | Quiser Khan ‘ ‘ _ | Assisum th
6. | Shahid Al Shah ' | ‘Computer Operutor G
7. !’nfooa Khan T mﬁ&ﬂdﬁmlo; ‘ w
K, Tauscel l'i;‘!;:;l o o Compmcr"éﬁu?fn‘lérﬂ - e T T
9. | waseem | Computer Openttor 1
10, | Altof fussain 7T T T Compuiter @perator _ 16
I PAmicAllT Comp'ulcr()pcmtor“w 16
| ) 12 | RabNawaz ~ | Computer Operator 16
| 13, | Kamrun T Computer Operntor ' T
T g . .14, | Hatlz Mubhummad K};:j&d_ " Computer Operator i T
I - —————— " — - —— - 2
| 15. | Fazl-ur-Rehman Computer Operutor : L
’ , 16. | Rojub Ali Khun ] E@@?}‘f#ﬁ‘ . .
| | 17| BukhtiorKban __fSubEngiaecr
18, { lukeem-ud-Din__ _— Pralsman
{9, | Nascem Khan Storekeeper
20, [Tnamullsh T T | Drver
20, | Hozmt Gol Diiver ]
22. | Smid Ayaz. L Delver
Ll o Avouie T T e
L 24, | Sharbut Khun I L
25, {!Ighat Shob N | Brver 5
y 26, { Muhammad Alt Drive :
l \ .- - e W e . - - e L - - /u re Y
" ESTE@ Scanned by CamScanner

- IATTESTED
2 - // to be true Copy




I .
| 27, | Khan Myhammad | Driver - $ "
1728, | Waheedulish Shah " | Driver "8 @,,
29. | Mustan Shal Driver T T T
(130 | Mubashir Alam — T 7| Brwer S ' s 0T
i .')l ‘YOUS‘IfHUS&Qm -—_’“ :— . Dnvcr ' . 5 - i
B th o . thcr 5
34. | Qismat Wali o Driver il s T
| 35. | AMam Zeb ’ Driver ST
i 36. | Shafgawlialy Drver . s T
s Qsmaetsh T T TiBdver T T S
[ 38, | Wali Khan T | ecer s
|39, | Muhammad Zshir Shah Frcer 5|
| 40, Nm/ r\khlar L _Dﬁr&rcr T ) 4 -
41, | Mena Jan Driver : 4
T 42, | Zaki ullah ' N/Qusid R P
_ ] 43."{ Sabir Shah Noib Qasid B . [
|44, __Muhammnd'llussaih | Naib Qasid N :
Tas) | Zubaieshah | e Qasid _ ) 2 .
46, Muhammad Shorif Nab Quiid T
47, DostAli | Naib Qusid I
48. { Nishat Khan - ) N Qusid 2
49. | Wadan Shah - B R N T S —
) lnnmulldh Naib Qasid - I
- -5!‘.‘_ .l\iggsood .Ian NaibQasid 1 2
53 | Zeeshon . Naib Qosid 2.
" 53. [ Arshod Rhon _ R L bQadd
34, lklxlnq Khan NapQusid |
T35, | Saldar Ali Shah Naib Qosid T
" 7 56, | Kifayatllsh Nalb Qasid o 2
YA I!tdnyalullah. _ | NatbQuasid L
“s8. | Khalid Khan Noib Qusid S
59. | Shabir Khan Naib Quasid i 2
60. | Saccd Gul Naib Qasid |
61. | Zahidullah Naib Qasid an ~
§2. | Farhad Gul Nolo-Qasid ) |
63. | llumced Khan o ‘ Noib QUSEU_*Q::.::_ ‘ 2
"~ 64| Rashid Khan Naib Qasid _ 2 T
765, | Dosl Muhammad ' NoibQasid 4~ 2
"~ 766. | Sajidullah NgibQasid | __ %
67. | Mikhar 1d Din____ Naib Qasid Tt T
T°68. | Altal ur Rehman Chowkidar 2 __,
9. Muhnmmnd Amir Chowkidar 2 .
= Jo. VissrArfa ' Chowkidar ) 2 -
1. | Zawnred Khan } Chowkidnr R
"2 [Kimggou 0 TTT T T Clowkidar R T2
T3 Aok T T T i Chawkidar R A _
! — - — O R ity )
| o M A
| Scaimned by CamScanner
| i
" ATTESTED
| }ﬁﬂrue Copy
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Zaimih T T@ews T T T T2
. '.Sal'mlinh " - " T mvﬁdt;r- e . - "
inaystulluh .:; [ Chowkidar 5 ;” .
7. | Muborwad AbG | Thowiddar T | : —
. Daud Khtm T T ACCRme” T T 7 )
I M Mulwmmad Saleem T 7 A Cleaner/NiGusid : PO
X hl~n7.nlclktq . Mali = ‘ - 27 |
ﬁl"'g‘ftb-‘ e oms m—— l Tn!-i_ - re —— “ - . -—2; Tt
Nehiad Radshaly A Ml T B )
Nigz Ali Bttt e A 2
Mufiammad Arshad I o< N
Raohullah B | Riwdim Mosque B 2 ]
Taldan 7T 7T Regulation Beldar | 2 .
Muhammad Arshad Sweeper R S
Ramish T I Sweeper - - ) -
. | Karan . |Sweeper 2
"Majie Anwar Sweeper oy
1. | shumait 7 7 B | Sweeper :“_ R
% f-)-i“ Rulvid Masceh - - Sweeper : 2 ) o
7 "~ 93, | Nacem Munir Sweeper . A
_ . 94, | Pardecp Singh Sweeper 2
T 95, Mukesh ; Swecper 2
- : ) 96. ‘Muhammad Naveed Sweeper U B L
97. | Daia Ram ~_ Isweeper | 2
98. 'MulmmmadNasnr Swecper e I
799, | Said Anwar Naib Qusid VL
100, Ilasceh Zeb ; Naib Qasid - _ ___l o
T1o1| Abd T Nalb Quitd S
A" T 102] Wakee! Khan NaibQosid ~ —  } b
103.| Muhammad Amjad Ayaz Naib Qasid . !
104 Samiullah - Nab Qusid o
" 105 ilohib-ur-Rchman Neib Qasid _ _ Voo
106 Muhammad Shoaib _ | NeibQasid - b
107. Bawar Khan ___ Naib Qusid e e o ,_}. —_—
"7 108, stb'lhullah Nnib Qusid - l_. U
7109 Muhammad Tanveer Naib Qastd L
110 Waqas Khurshid ) NoibQasid S
@’—”;”é’"i‘l 1 | Mubammad /.ahkrShnh o .Nn'\b Qusld ! }
Ed 112, Juvud-izl;;; e ,,“_ff’_hf}““d R B !
1134 Noor Nabia Bera T S R
vy Amjnd Khnn B o Mali _ T M ! —
]iaj', Jawad Khan “- "_' Mali { e
U6  tamwlhay Chowkidar o2 .. )
"1|;_"§i?§:_i-_ﬁ_d_din ] | Chowkidar R
2. - S n ordér 1o cnsure praper and cxpedilious ud;us!mcnliabsorption of the a:x]);;
-mcnuoncd surplus slalT Dcpuly Scerctary (f‘stnblishmcm) I.slabhshmcm Dcpﬂf“"‘-c“ A
: , ATT STE@} - Scanned by CamScanner
L | | ,
| to be o true CopY
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i cltm:al os loenl- person o properly monitor the whole process of adjustment/ é@
sllicement ol the suepius pool stall, e Rt C s

EEI

\ on . . . - N o, . s
7 AN | ‘( onsegent wpan above all e ahove surplus stoll alongwith their original
‘ revovd ol sevvice ure divected o report to the Depaty Seeretiry {Hstublishment) Establishment
< Depurtiwent For further necessury netion, ‘ :

T &

P CHIEF SECRICTARY

o g GOVT. OF KITYBER PAKIITUNKITWA
.us.\;lﬂgﬁwdmt.@m
. (.‘;np},\' -

L Additionnd Chiel Seeretury, P& Depariment.
A Additiona) Chiel Seeretary. Muerged Arens Sceereturial,
3, Senior Membuer Board of Revenue,
4:. Principnl Scerctary 1o Governor, Khyber Pakhtunkhwa,
5. Principal Secretary to Chiet Minister, Khyber Pakhunkhwa. :
6. AN Adminisirtive Seeretaries, Khyber Pakhtunkhwa. ' -
71. The Accountant General, Khyber Pakhiunkiwa. o
8. Scerctury (AIRC) Merged Areas Scerctarial,
‘)l. Additional Scerctary (AI&C) Merged Areas Scercturint with e request to hand -~
- over the relevant record of the nhave stafl 1o the Bstublishnicat Department for
© further necessary action and wking up the case with the Finance Department with
pepand to financiol implications of the sl w.e.f. 01.07.2019.
10, All Divisional Commissioners in Khyber Pakhtunkbwa,
L1, Al Deputy Commissioners in Khyber Pukhtinkhwa,
12, Director Genera! Informntion, Khyber Pakhtunkhwa.
/l.'i. IS to Chicl Scerctary, Khyber Pakhiunkhwa,
14. Deputy  Sceretary  (Hstablishment), Fstablishment Depariment . for necessary
action, :
15. Scetion OfTicer (2-1), Bstablishment Department.
16. Section Officer (15-111) kistoblishment Department for neeessary uction.
17. Section Officer (1-1V) Bstablishment Depertement.
18, PS to Seeretary Fstablishiment Department.
19, 'S 1o Speciat Sceretary (Regulation), lstablishment Department,
20. PS Lo Special Seerctury (listoblishment), Kistablishment Dep

Scauned b} CamScanner

'’ ESTE-DA . |
- —Aopetue L0
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BEFORE THE HON' BLE SERVICES TRIBUNAL KPK PESHAWAR /; 73//@’(

"M‘-'f

Service Appeal No L( t . ]2020
a‘(":: : e r r"l'f"l""hw
: . e thungy "
-~ ' . i W NG
e iHaseeb Zeb S/o Aurongzeb ‘/“0\27
'J Naib Qasid, Larey

Khyber Pakhtunkhwa Ombudsperson Secre?anof
Room No.212, Benevolent Fund Building, .
PEShaWar Cantt. ... oo Appellant

VERSUS

1. The Govt of KPK
~ Through Chief Secretary,
Civil Secre’ronot Peshawar.

" The Govt of KPK 4

! ‘Through Secretary Es’rcbhshment

{  Establishment & Administration Depor?ment
Civil Secretariat, Peshowor

3.. The GovtofKPK
Through Secretary Finance,
Finance Department, Civil Secretariat, Peshawar .

4. | Government of KPK
| Through Additional Chief Secretary Merged Areas,
| Office’at Warsak Rood Peshawar........... -...Respondents
! .
- [
!cﬁ Q"-ﬂ y

| Service appeal u/s 4 of the Services Tribunal Act,
’éi*d* 1974  against the impugned Notification
1 f No.SO(O&M/E&AD/3-18/2019 dated 25.06.2019
vide which the 117 employees including the

appeliant appointed by erstwhile FATA Secre’roriai

~ as “Surplus”™ and placed them In the Surplus Pool

.- of Establishment & Administration Department for

their  further  adjustment/ -placement w.elf.

STESTED

to be true Cov
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01.07.2019, Office Order No.00209/EA dated
23.08.2019 and:. Office -Order No. SOG(SWD)] -
60/5\‘01‘1/2019/1946 55 dated 27.08. 2019 vide ’
. which the appellant has been adjusted in
Ombudsperson Secretariat from the Surplus Pool.

Prayer in Appeal:

On acceptance of this appeal, the impugned Notification
dated 25.06.2019, office orders dated 23.08.2019 and
27.08.2019 may please be set aside and consequently the
respondents be directed to adjust the appellant in Civil
Secretariat of Establishment & Administration Department or
Finance Depgn‘menf.

Respectiully Shewefh‘

The appellant humbly submits as under:

That the appellant was the employee of erstwhile FATA-

Secretariat and he was serving as Naib Qasid in
Administration Department of erstwhile FATA Secretariat,

That after merger of FATA into Province of Khyber
Pakhtunkhwa, the respondent No.l vide Notfification
SO{OC&M/E&AD/3-18/2019 dated 25.06.2019 declared 117
employees including appellant as “Surplus” and placed them
in the Surplus Pool of E&AD for their further adjustment/

placement w.ef. 01.07.2019. (Copy of Nofification dated
25.06.2019 is Annexure “A"). :

Tho'r the respdndent No.l vide Nohflcohorlm No.SO(E-

)/E&AD/9-126/2019 dated 24.01.2019 directed the Finance

Department Office working under the erstwhile FATA
Secretariat, henceforth report to Secretary Finance

Department KPK. (Copy of Notification dated 24.01.2019 is
Annexure “B").
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That the appeliant should have been adjusted in Finance
Department KPK but was adjusted in Ombudsperson

- Secretariat from the Surplus Pool vide office order dated

23.08.2019 and 27.08.2019. (Coples of office orders dated
23.08.2019 and 27.08.2019 are Annexure “C" & “D").-

That it is pertinent to mention here that, the employees of
erstwhile FATA Secretariat including appelicnt impugned the
nofification dated 25.06.2019 ibid through writ petition
No0.3704-P of 2019 in the Honourable Peshawar High Court,
Peshawar and the Hon'ble Court dismissed the said petition
vide order/ judgment dated 05.12.2019. (Copies of writ

petition and order/ judgment dated 05.12.2019 are Annexure
(lE" & tlF").

That thereafter, the emplbyees of erstwhile FATA Secretariat
including the' appellant filed CPLA No.881/2020 in the august

. Supreme Cqur’r. of Pakistan against the order/ judgment

dated 05.12.2019 passed by the Honble Peshawar High
Court, Peshawar and the Honourable Apex Court while
deciding the CPLA vide order/ judgment dated 04.08.2020
held that the correct forum to adjudicate upon is the Service
Tibunal and the petitioner should have approach the

competent forum. (Copy of order/ Judgment dated
04.08.2020 is Annexure “G").

That the appellant being aggrieved from- the notifications
and orders, files the instant appeal, inter alia, on the
following amongst other grounds:

GROUNDS

i
F
|
|

A,

That the impugned Nofification dated 25.06.2019, office

orders dated 23.08.2019 and 27.08.2019, are legal, against

facts and law on the subject as well as Surplus Pohcy

TTESTED
to be true COPY'E
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That the impugned nofifications and orders are the sheer
violation of law on the subject and the Constitution as well,

That the impugned notifications and orders are illegat,
unlawful, void and ineffective upon the rights of the
appellant. ‘

That the impugned notifications and orders are against the
principles of natural justice and fundamental rights as
guaranteed under the Constitution of islamic Republic of
Pakistan, 1973.

That in fact, the appellant’s case is not of abolition of posts,

or service or setup to begin with and the concerned,
departments and attached department together with the
posts continue to exist and have not been abolished.

That neither conscious application of mind has been

undertoken nor speaking nor reasoned order has been

passed and ‘Surplus Pool Policy, 2001 has been senselessly
applied to ’rh'r:‘ appellant. -

That the impugned nofifications and orders have been
issued/ passed in flagrant violation of the law and the Surplus
Pool Policy itself and deserves to be set aside.

That the mechanism provided for adjustment and fixation of

seniority of the surplus employees in the Surplus Pool Policy,

2001 will deprive the appellant of his seniority and other '

benefits-will render him junior to those who have been
Oppointed much later in time than the appellant.

That as there is no service structure and service rules and
promotion for the employees of Ombudsperson Secretariat
the adjustment of appellant in the said Secrewl‘oriovt will
damage the service career and rights of the appellant by




et

N

means of discrimination and misapplication of Surplus Pool
Policy, 2001 .

J. That blatant discrimination has been committed in the
adjustment of the appellant as compared to other similarly
placed employees of erstwhile FATA Secretariat have been
adjusted in different departments of KP Civil Secretariat.

K. That the dgppellant seeks leave to agitate more grounds at
the time of arguments in the instant appeal.

It is, therefore, most humbly prayed that on

" acceptance of the instant service appeal, the impugned

Noftification dated 25.06.2019, office orders dated 23.08.2019

| and 27.08.2019 may please be set aside and éonsequen’r!y
- the respondents be directed to adjust the appellant in Civil.

Secretariat of Establishment & Administration Department or

Finance Department.

Any other remedy which degms fit by this. Honourable
Tribunal may also be granted in fayour of the appellant.

Through

e

| : Syed Yahya Zahid Gilani

: Ateeq-ur-Rehman 7
D ' :

N

Syed Murtazofahid Gilani

' D(itl'f(léi M 703/2020 Advocates High Court

| ) -

JATTESTED

be true Copy
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BEFORE THE SERVICES TRIBUNAL, KPK, PESHAWAR

 Service Appeal No._- /2020
)
‘Mhemmed Haseeb Zeb...... ............... e Appeliant
o VERSUS |
Govtof KPKand others. ..o vecreeennnnnn RESPONdents
AFFIDAVIT

, Muhammad Haseeb Zeb s/o Aurangzeb, Naib Qasid, Khyber
Pakhtunkhwa Ombudsperson Secretariat, Room No.212, _Benevol'ent
Fund Building, Peshawar Cantt, do hereby solemnly affirm and
declare on oath Th'ot-the contents of ’rhé occomponying“-SeMce
Appeal are true and correct to the best of my knowledge and belief

and nothing has been concealed from this Hon'ble Tribunial.

ATTESTED ||




BEFORE THE SERVICES TRIBUNAL, KPK, PESHAWAR —(D—

et i e eR el Biprey

Selrv'ice Appeal No. /2020 |
SN HIS08I0 70 ....Applicant/ Appellant
.! ' ' .
| | VERSUS
Gclf:vt of KPKand others.............cccovvvvviiiive i RESpONndents

i
B

Application for suspension of the operation of
impugned Notification dated 25.06.2019, office
orders dated 23.08.2019 and 27.08.2019, till the final

decision of the instant service appeal.

Respecttully Sheweth:

1. That the ftitled service appeadl is filed before this Hon'ble
Tribunal, in which no date of hearing has yet been fixed.

2. That the applicant/ appellant has got a good prima facie

case in his favour, and is sanguine about its success.

3.  That the bol@nce of convenience also lies in favour of the

applicant/ appellant for the grant of interim relief.

4,  That if Noﬁﬂf:oﬁon dated 25.06.2019, office orders dated
23.08.2019 and 27.08.2019, are not suspended, the

applicant/ appellant would suffer ireparable loss.




Eagn
\ -

;5‘. - That the facts and gro.u,r‘f}_q:_s; of the accompanying service
- appeal may kindly be read as an integral part of this
application.

i'r Is, therefore, respectfully prayed that on occeptonce
of thus application, the operation of Nohfcohon dated
}' 25.06.2019, office orders dated 23.08.2019 and 27.08.2019,

‘ may kindly be suspended, fill the fing! dej&.jz of the instant

| service appedl,
App icor@gelionf
Through | A Wiy
' : W V.

Ateeq-ur-Rehman
Date: ! /09/2020 Advocate High Court

AFFIDAVIT;

It is stated on oath that the contents of Application are true

and correct to The pest of my know!edge and pbelief and nothing has

‘been concealed from this Hon'ble Trxbuné’ﬂ?}? .
. L@{. \
‘ l 3 ” 'é\ J
: b @\ |\
| ' ) { W EE EPONENT
. | AN w;»\
' N :3 . ' ‘
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BEFORE THE KHYBER PAKHTUNKHWA SE RVI,(_:_E TRIBU hnﬁL PESHAWAR

N
Service: Apped! No. 1227/2_020

_ Date of Institution ... 21.09.2020
Date of Decision ... 14.01.2022

Hanif Ur Rehman, Assistant (BPS-16), Directorate - of Prosecution Khyber .

Pakhtunkhwa. ' ' (Appellant)
| VERSUS
Government of Khyber akhtunkhwa through its Chief Seuetary at Clval

Secretariat Peshawar and ¢ thers... . .. (Respondents)

SytLd Yahya Zahid Gillani, Taimur Halder Khan &
 Ali|Gohar Durani, : : I _
Advocates . - ., ; .. For Appellants

] . y a .

l Mulhammad Adeel Butt,

Add:tlonal Advocate Genera¥ I For res‘pondent:s .
i- | . . bd » 3
AHMAD SULTAN TAREEN CHAIRMAN o _ 3
. ATIQ-UR-REHMAN WAZIR MEMBER (E;(bCUTIVE)

JUDGMENT - ST
~ , . | S
ATIQ-UR-RgHMAN WAZIR MEMBER (E):- This sing!e judgment,..

- shall dispose of the instant service appeal as well as the ‘o'lowmg connected'

§ o
service appeals, as common question of law and facts are inviived therem -

| 1. 1228/2020 titled Zubatr Shah
: .. 2. 1229/2020 titled Farooq Khan
3 1230/2020 titled Muhammad Amijid Ayaz
o4, 1231/?020 titled Qaiser Khan ' L | ,‘*
5. 1232/2020 titled Ashiq Hussain |
6. 1233/2020 titled Shoukat Khan

7. 124472020 titled Haseeb Zeb

._ .
J

Mtwny 0 2O

e o R,




8. 1245/2020 titled Mulanimad' Zahir Shai™ -
9. 11125/2020 titled Zahid Khan

10.11126/2020 titled Touseef Igbal

02.  Brief facts of the case are that the appellant was ﬁ*aé‘-‘;ial& appointed as
Assistant‘(BPS-ll) on contract basis in Ex-FATA Secretariat vidle onder dafed 01-
12-2004. His services were regularized by the order of Peshav ar High Court vide
judgment dated 07-11- 2013 with effect from 01-07-2008 in compliance with
cabinet decision dated r29-08-2008. Regularization of the appellant was delayed

by the respondents for quite fonger and in the rﬁeanwhiie, in the wake of merger

of Ex-FATA with the Province, -the appellant alongwith others were declared

~ . surplus vude order datJd 25-06- 2019 Feeling aggneved the appellant alongwith
,others filed writ petition No 3704-P/2019 in Peshawar ngh Court, but in the

| meanwhité the appeilant alongw:th others were adjusted In various directorates,
' \/\) k\” hence the H|gh Court vide judgment dated 05-12-2019 declared the petition as

infructuous, which was challenged by the -appellants in the supreme court of

P%kista-n and the supreme court remanded their casé to thié f 'ribudal vide order
' dated 04-08-2020 in CP No. 881/2020 Prayers of the appe' ants are that the
|mpugned order dated 25-06-2019 may be set aside and the appeltants may be
retamed/adjusted against the secretariat cadre bome at the strength of |
Establishment & Administration Department of Civil Serretanat Slmliariy
semoruty/promotlon may also be given to the appellants smre the mceptlon of
their employment .in the government department with back benieﬁts as per

judgment titled Tikka Khan & others Vs Syed Muzafar Husc*m Shah & others

(2018 SCMR 332) as well as in the hght of judgment of larger bench of high court
in Writ Petition No. 696/2010 dated 07 11-2013.

03. Leamed counsel for the appellants has contended that »‘e‘:he‘appetian_ts has

~ not been treated in accordance with law, hence their rights ls'ecuréd under the

-/;‘\‘
4o be trie ("00

Constitution has badly been violated; that the impugned order has not b_een'. —




A passed in accordance with Iaw the refore is not tenabie and liable to be set aside;
that the appellants were appointed in Ex-FATA Secretariat on conlgract basis vide
order dated 01-12-2004 and in compliance with Federal GQvernment decision
dated 29-08-2008 and in pursuance of judgment of Peshawar High Court dated
07-11-2013, their services were regularized with effect from 3:-07-2008 and the
appeliants were placed at the strength of Adminisération Department of Ex-FATA
Secretariét; that the appellants were discriminated to the eﬁ‘fsct that they were
btaced in surplus pool vide orde-r dated 25-06-2019, whereas services of similalr'ly
placed employees of all the departments were transferred to their respective
departments in Provincigi Government; that'placing th.e appeiants in surplus bool
‘was not only illegal but contrary to the surplus pool policy, as the appellants

never opted e placed in surplus pool as per section-5 (a):of the Surplus Pool

Polieyof 2001 as amended in 2006 as well as the unwiillngness of the appellants
_is also clear from the rispondents letter dated 22-O3-2019; that by doing so, the

(1
‘mature service of almost fifteen years may spoil and go in waste; that the illegal

08-01-20)19,,where the erstwhile FATA Sécret;iriét departments and directorates

‘gpékht-unkhwa Government Departments, whereas the appel!iants were declared
-surplus; that billion of rupees have been granted by the Federal Government for
s ]

same cadre of posts at civil secretariat, the respondents have carried out the
unjustifiable, illegal and unlawful impugned order dated 25 06 2019, whtch is not
only the vsolatlon of the Apex Court judgment, but the same wsli also vsolate the

|
lfundamental rights of the appellants being enshrined in the Constitution of

iPakistan, will seriously affect the promotion/seniority of the appellants; that

discriminatory approach of the respondents is evident from th‘e notification dated
22-03-2019, whereby other employees of Ex-FATA were not placed in_surplus

pool but Ex-FATA Planning Cell 'of P&D was placed and mér;.jed into Provincial

and untoward act of the respondents is also evident from the notification dated

h?ve been shifted and placed under the administrative control of Khyber

Pl . . .
imerged/erstwhile FATA Secretariat departments but unfortunately despite having




P&D Department; that declaring the appellants surplus and sub‘sgquently their

‘adjustment in various departments/directorates are illegal, which however were
required to be placed at"'f» the strength of, Establishment & Administration
department; that as per judgment of the High Court, seniority/promotions of the
appeiiants are required to be dealt with in eccordanc_e witit the ljudgment titled

Tikka Khan Vs Syed Muzafar (2018 SCMR 332), but the respcndents deliberately

" and with malafide declared them surplus, which is detrimentai to the interests of

the appellants in terms of monitory loss as well as seniority/promotion, hence

interference of this-tribunal would be warranted in case of the appellants,

04, Learned Additional Advocate General for the respondents has contended
that the appellants has been treated at par with the law in vogue i.e. under
A) of the Civil Servant Act, 1973 and the surplus pool policy of the
provincial government'framed thereunder; that proviso under'Para-6 of the
surplus pool policy sltates that in case the ofﬁcer/ofﬁciais declines to be

édjusted/absorbed in the above manner in accordance with the priority fixed as

. per his seniority in the mtegrated list, he shall loose the facmty/nght of

'fad]ustment/absorptlon and would be required to opt for pre-mature retirement

from govemment service provided that if he does not. fu%f!i the requisite
qual;fymg servnce for pre- mature retirement, he may be compulsory retired from

service by the competent authonty, however in the instant case, no affidavit is

A !forthcoming to the effect that the appeliant refused to be absorbed/adjusted

:uwder the surplus pool policy of the government; that the appellants were
|

jministerial - staff of ex-FATA Secretariat, therefore they were treated under

I posts in BPS-17 and above of erstwhile agency planning celis, P&D De:partment

hence they were ad]usted in the relevant cadre of the provincial gover]nment that

after merger of erstwhiie FATA with the Province, the Finance Department vide

section-11(a) of the Civil Servant Act, 1973; that so far as the issue of inclusion of

merged areas secretariat is concerned, they were planning cadre employees,




o R
order dated 21-11-2019 and 11-06-2020 created posts in the administrative

|departments in pursuancé of request of establishment department, which were
‘not meant for blue eyed persons as is aiieged‘in the appeal; that the appeilants
has been treated in accordance with law, hence their appes!s being devoid of

merit may be dismissed.

05. \ We have heard learned counsel for the parties and have perused the

record.

06. Before embarking upon the issue in hand, it would be appropriate to
éxplain the background of the case. Record reveals that in 2003, the federal
government created 157 regular posts for the erstwhile FATA Sacretariat, against

which 117 employees including the appellants were appointed on contract basis in

r fulfiling all the codal formalities. Contract of such employees was
renewed from time to time by issuing office orders and to this effect; the final
extension was accorded: for a further period of one year with effect from 03-12-
2009. In the meanwhile, the federal government decided and issued instructions
dated 29 08- 2008 that all those employees workmg on contract agamst the posts
. from BPS 1to 15 shail Le reguianzed and decision of cabinet would be applicable
to contract empioyees workrng in ex-FATA Secretarlat through SAFRON Division ‘
for regulanzatlon of contract appomtments in respect of contract employees
working in. FATA. In pursuance of the dsrectives, the appellants submitted

applications for regularization of their appointments as per cabinet decision but

|such employees were not regutanzed under the pleas that vude notuﬁcatson dated
21 10-2008 and in terms of the centraily ‘administered traba! areas (employees
status order 1972 President Oder No 13 of 1972), the employees working in
FATA shall, from the appo:nted day, be the employees. of the provrncna} |
government on deputataon to the Federal Government wzrhout dt‘aputatlon
allowance, hence they are not entitled to be regularuzed (nder the policy - decision

l
.|dated 29-08-2008. -




07. . In 2009, the provmcual govemment promulgated reguiarization <})f service
Act, 2009 and in pursuance “the appellants approached the additional ch:ef

\
secretary ex-FATA for regularization of their services accordingly, bd}t no action

' ‘for regularization of their services, which was allowed vide }’udgment' dated 30-11-

. 2011 and services of the appellants were regularized under the regularization Act,

2009, against which the respondents filed civil appeal No 29-P/2013 and the
Supreme Court remanded the case to the High Court Peshawar with direction to

re-examine the case and the Writ Petition No 969/2010 shall be deemed to be

pending. A three member bench of the Peshawar High Court decided the issue

vide: judgment dated 07-11-2013 in WP No 969/2010 and services of the
wereregularized and the respondents were given three months time to
repare service structure so as to regulate their permanent employment in ex-
FATA Secretariat vis-a-vis their emoluments, promotions, retlrement'beneﬁts and
inter-ee-séniority with further directions to create a task f_orce' to achieve the
objectives  highlighted -above. The respondents hovl/ever, delayed their
regularization, hencetney filed COC No. .178—P/20!14,and in compliance, the
respondents submitted order dated 13-06- 2014 whereby services of the

appellants were regularized vide order dated 13-06- 2014 w1th effect from 01 -07-

- 2008 as well as a thk force comm:ttee had been constituted by .Ex- FATA

Secretanat vude order dated 14-10-2014 for preparation of serv:ce structure of
such employees and sought tlme for preparatton of service rules The appellants

-again filed CM No. 182-P/2016 with IR in COC No 178- P/2014 in WP No

969/2010, where the learned Additional Advocate General alongw:th departmental

-“l

:representat;ve produced letter dated 28-10-2016, whereby service rules for the

secretarlat cadre employees of Ex-FATA “Secretariat had been shown to be
| : . : L
iformulated and had been sent to secretary SAFRAN for approval, hence vide

matter within one month, but the respondents instead of doing the!'needlul,

ST

was taken on their requests, hence the appellants filed writ petition No 969/2010

judgment dated 08-09-2016, Secretary SAFRAN was directed to finalize the

i




fdécl_ared all the 117 elnployees including 'th‘e appellantg as surplus vide order
'dated 25-06-2019, against ‘which the - appellants filed Wnt Petitlon No. 3704- ‘
P/2019 for declaring the impugned order as set aside and retairi ing the appellants
in'the Civil Secretariat of establishment and aqmmlstratlon depa;tment 'havmg the

similar cadre of post of the rest of the civil secretariat embloyees. :

08. Dnring the course of hearing, the respondents produced copies of
¢ .

notifications dated 19-07-2019 ancl 22-07-2019 that such emoloyees had been
‘adjusted/absorbed in various departments. The High\Court vi.c%e judgment dated
05-12-2019 observed that after their absorption , now they a.re-.'regular employees
of the provincial government and would be treated as such for all intent and
ficluding their senlonty and so far as their other gnevance regarding
eir retentnon in cnvsl secretarlat is concerned being civil servants, it would
involve deeper appreciation of the vires of the policy, which have not been
impugned in the writ petition and in case the appellants still feel aggrieved
regarding any matter that could not be legally within tl'le framework of the said
policy, they would be legally bound by the termé and éonditions of service and in
view of bar contained in Article 212 of the Constitution; t‘ni.s court could not
embark upon to entertain the same, Needless to mention and we expect that
keeping in view the raitio as contained in the judgment titled Tikka Khan and
others Vs Syed Muzafar Hussain Shah and others (2018 SCMF. 332), the seniority
would be determined accordingly, hence the petition was deéié;'en as infructuous
ana was dismissed as #uch Agalnst the judgment of High Court the appeliants
filed CPLA No 881/2020 in the Supreme Court of Pakistan, wh:ch was dasposed of
vide - Judgment dated ' 04-08-2020 on the terms that the petttloners should -

|
|
|
iapproach the service tnbunal as the issue bemg terms and condition of their
{servnce, does fall W|thm the jurisdiction of servlce tribunal, hence the appellant
|

fi ied the instant service appeal.

}
I
'

‘  ATSESTED
- ' to bgttue Copy
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0?. Main concern of the appellants in the instant service appeal is that in the -

first place, declaring them surpius is illegal, 35 they were serving against regular
posts in administration departn1ent Ex-FATA, hence their services were required
to be transferred to Establishment & Administration Departmer-t of the provincial

I

government fike other departments of Ex-FATA were mergec‘ in their respactlve

department. Their second stance is that by declanng them surplus and their

subsequent adjustment in directorates affected them in monutory terms as well as

.the:r semoruty/promotion also affected being placed at the bottom of the seniority

l:ne

10. In view of the foregoing explanation, in the first. piace, it would be

appropria

O count the discriminatory behaviors of the respondents with the
ellants, due to which the appellants spent almost twelve years in protracted
litigation right from 2008 till date. The appellants were appainted on contract
basis after fulfilling all the codal formalities by FATA Secretariat, administration
wing but their services were not régufariged, whereas similarty. anpointed persons
by the same office with the same terms and conditions vide appointments orders
dated 08-10- 2004, were regularized vide order dated 04‘04 2009 Similarly a
batch of another 23 persons appointed on contract were regulanzed vide order
‘dated 04-09-2009 and still a batch of another 28 persons were regularized vide
order dated 17-03-206‘2; hence the appeilants were discrtminated in regularization
of their services without any valid reason. In‘ord_cr to regularizé: their services, the °
appellants rgpeatedly requested the respondents to considt;rthem at par witn :

those, who were regularized and ﬁnal!y they submitted. applications for

smpiementatlon of the decision dated 29-08-2008 of the federal government

: where by ai! those employees working in FATA on, contract were ordered to be

regularized, but their requests were declined under the plea that by vurtue of
9 that Dy

presidential order as -discussed above, they are empioyées of p'rovinciai

government and only on deputation to FATA but without debutation allowance,




......

l
|
l

hence they cannot be regulanzed the fact however remains *hat they were not

.I employee of provanaal goverrment and were appoznted by administration

d?partment of Ex-FATA Secretanat but due to malafide of the respondents, they
were repeatedly refused regularization, which however was not'warranted. In the
meanwhrle, the provincial government promulgated Regularizztion Act, 2009, by
v-irtue of which all the contract employees were regularized, ;but the fappellant

were again refused regularization, but with no plausible reason, hence they were

again discriminated and compelling them to file Writ Petitidai in Peslhawar High

Court, which was allowed vide judgment deted 30-11-2011 without any debate,
!as the respondents had already declared them as provincial employees and there-

was no reason whatsoever to refuse such regularization, but the respondent

“instead of their regularization, filed CPLA in the Supreme Court of Pakistan

decision, which again was an act of discrimination and malafide,
“where the respondents had taken a plea that:the ngh Court had allowed
regularization under the regulanzation Act, 2009 but dld not discuss therr'
regularlzat:on under the policy of Federal Government laid down in the office
memorandum issued by the cabmet secretary on 29- 08 2008 directing the
regulanzatlon of services of contractual employees working in FATA, hence the

‘Supreme Court remanded therr case to High Court to examrne this aspect as well.

A three member bench of High Court heard the arguments where the

respondents took a U tum and agreed to the point that the appellants had been
discriminated and they will be regularized but sought time for creation of posts
and to draw service structure for these and other employees to regulate their

permanent employment'. The three member bench of the Hi.g"h Court had taken a

- . serious view of the unissential technicalities to block the way of the appellants,

'who too are entitled to the same relief and advised the respondents that the
petitioners are suffering and are in trouble besides mental agony, hence such’

regularazatlon was allowed on the basis of Federal Govemment decision dated 29-

108-2008 and the appellants were declared as civil _servants’ of the FATA

| e gTED
| . | pYTES

|

!
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an

:Secretariat and not of the provuncsai government In a marnner, the appe%lants

N ,.4‘,

were wrongly refused thelr nght of regulanzatlon under the ederat Government

but the appelfants suffered for years for a single wrong refusal of the

|
|
. I
, EPo!;cy, which was conceded by the respondents before thrze members bench,

re spondents, who put the matter on the back burner and on the ground of sheer

!t Chnicalities thwarted the process despite the repeated direction of the federal

(o]

'g?vernment as well as of the judgment of the courts. Fina.'tv Services of the -
appellants were very unwrilmg!y regularized in 2014 wzth e‘fe"t from 2008 and

that too after contempt of court proceedings. Judgment of the three. member

bench is very clear and by virtue of such judgment, the respoqdents were

| required to regularize them in the first place and to own them as their own
|

employees borne pa the strength of establishment and administration departrent

ecretarzat but step-motherly behavior of the respondents continued
unabated as neather posts were created for them nor service ru!es were framed
for them as were committed by the respondents before the Hggh Court and such
commitments are part of the judgment dated 07—11-2013’51"0f Peshawar High
Court. In the wake of 25th Constitutional amendments anct upcn merger of FATA .
Secretariat into Provincial Secretariat, all the departments’ al}jngwith staff were
merged into provincial departments. Placed on record is notification dated 08-01;
2019, where P&D Department of FATA Secretariat was handed' over to provincial
P&D Department and law & order department merged intc -‘s*'iome Department
vide notification dated 16-01-2019, Finance department merged into provincial
Finance department vide notiﬂcation dated 24-01-2019, education department

vide order dated 24-01-’2019 and similarly all other departmenit: itke Zakat & Usher

Department, Pepuiation Welfare Department, Industries, chnscai Educatson

iinerals, Road & Infrastructure Agriculture, Forests, Irngatlon Sports FDMA and
others were merged ;r{to respective Provincial Departments, but the appellants
being employees of the administration department of ex-FATA were not merged

.anto Provincial Establishment & Admmlstratzon Department rather they were
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declared surplus whicrl was discriminatory and based on mélt’iﬁde as there was

no reason for declaring the\ appellants as surplus, as totai strength of FATA

| Secretariat frorn BPS-1 to 21 weré 56983 of the civil admmrstrotlon against which

employees of provrncsal government defunct FATA DC, employees appomted by
FATA Secretaruat line drrectorates and autonomous bodres etc were mcluded

I
,amongst which the number of 117 employees including tha appellants were

.granted amount of Rs. 25505. 00 million for. smooth transrtlon of the employees

gs well as departments to provincial departments and to this‘ effect a summery

t

! ‘ : |
was submitted by the provincial government to the Federal Government, which

was accepted and vide notification dated 09- 04-2019, provincial 'go‘vernrinent was

t

' asked to ensure payment of salaries and other obligatory expenses, mcludmg

|
- |terminal benefits as well of the employees against the regular sanctioned 56983

' '_ lposts of administrative departments/attached directorates'/t” eld formations of
a3 g
\\/‘j |erstwhlle ‘FATA, which shows that the appellants were also workrng against ,

sanctioned posts and they were requrred 'to be srnoothly merged with the
estabhshment and administration department of provincial ’government, but to
their utter dismay, they were declared as surplus inspite of .the' fact that they
were posted agamst sanctioned posts and declarmg them sur plus was. no more
than malafide of the respon/dents Another dlscrlmrnatory behavror of the
respondents can be seen, when a total of |235 posts were createcl -wde order
dated 11-06-2020 in administrative departments ie. Fmance home, Local
Government Health, Environment, Informatron Agnculture lrngatlon Mlneral
and Education Departments for adjustment of the staff of the respective
departments of ex- FATA but here again the appellants were drscrlmmated -and no '
post was created for them in Establrshment & Admlnlstratlor *Department and
they were declared surplus and later on were adjusted in va"fous directorates,

which was detrimental to their rights in terms of monetary benef ts, as the

‘allowances admissible to them in thelr new places of adjus ment were less than

" the one admissible in Jrvul secretariat. Moreover, their seniority was also affected
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as they were placed at thé; bdttdm of seniority and their ;romotions, as the

appellant appointed as Assistant is s.tihil,.,wprking as Assistarit in 2022, are the

~ factors, which cannot blf ignored and which shows that injusti’c‘-e has been done to

the appellants. Neediess to mentson that'the respondents failed to appreciate that
|the Surplus Pool POllO/-ZOOi did not apply to the appellants since the same was
specuf cally made and meant for dealing with the'transition of district syspem and
Iresultant re-structuring of 'gover;smental offices under the devolution of powers
?frbm provincial to local governments as such, the appellants service in erstwhile
:‘H’\TA Secretariat (now ‘merged area secretariat) had no nexus whatsoever with

ithe same, as neither any department. was abolished nor any 'post, hence the

sq}rpius poet~policy applied on them was totally ilteyg‘ai. Moreover the concerned -
w rmed counsel for the appellants had added to their miseries by contesting their

cases in wrong forums and to this effect, the supreme c/ourt'of Pakistan in their

case in civil petition No. 881/2020 had also noticed that thé pétifibners being
.pursuing .their remedy before the Wrong forum, had wasted ih’uuch of their time
Eand the service Tribunal shalt justly and sympathetically con%;der the q(zestion of
‘delay in accordance with law. To this effect we feel that the deiéy occurred due to
wastage of time befof?e wrong forumg, but the appellants conténubusly contested
their case without any break for getting justice. We feel that their case was
already spoded by the respondents due to sheer technrcalrtnes and without
touching merlt of the case. The apex court is very clear on the point of limitation
that cases should be considered on merit and mere technicalities including
limitation shall not debar the appellants from tHe right:s accrued to them, In the

instant case, the appellants has a strong case on merit, hence we are inclined to

condone the delay occurred due to the reason mentioned above

11. We are of the considered opinion that the appellants has not been treated

in accordance with law, as they were employees of administration department of

the ex-FATA and such stance was accepted by the respondents in their comment,
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“submitted to lfhe High Court and the High Court vide judgment dated 07-11-2013 .-
declared them civil senlz_ants and employees of administration department of ex-
FATA Secretariat and regularized the|r services agamst sancti; med posts, desplte
they were declared surplus. They were dtscrlmmated by not transferring their

- services to the estad!rshment and admmsstratzon departi:ent of provincial
| govemment on the analogy of other employees transferred o their respectlve
departments in prov!ncaai govemment and in case of non-availability of post,
Finance department was requwed to create posts m Estab!ushment &

: ,’Admlnlstration Department on the analogy of creation of posts in other

. - |

' Administrative Departments’ as the Federal Government had granted amount of

.Rs, 255 fMion for a total strength of 56983 posts including the posts of the

1y P -
v} \\/\_/ appellants and declaring them surplus was unlawful and based.on malafide and

on this score alone the impugried order is. liable to be set aside, The correct
course would have been to create the same number of "vacancies;‘ in " their
respective department i.e. Establishment &'Administrative Department and to

post them in their own department and issues of their sen%ority/p‘rdmotion was

| required to be settled in accordance with the prevailing law.ar;d rule.

12, We have observed that grave rn;ustuce has been. meted out to the
appei!ant:s in the sense that after contesting for longer for the:r regularization and
f‘ inally after gettmg regularized, they were still depri;y.ed df the service
structure/rules and creation of posts despite the repeated directions of the three
member bench of Peshawar High Court in its judgment dated 07-11-2013 passed
" in Writ Petition No. 969/2010. The same directions has still not been implemented
and the matter was made worse when impugned order of placing them in surplus
pool was passed which dlrectly affected their seniority and the future career of
the appellants after putting in 18 years of serv:ce and half of theu' servrce has .

already been wasted in litigation.
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13. In view of the fqregoing‘ discussion, the instant appeal alongwith

connected service appeals are accepted. The impugned order dated 25-06-2019 is

_set aside with direction to the respondents to adjust the appellants in their

respective department i.e. Establishmentl& Administration Department Khyber
Pakhtunkhwa against their respective posts and in case of non-availability of

posts, the same shall t*e created for the appe!iants on the same manner, as were

3

' created for other Admlnsstratxve Departments vide Fmance Department

notxﬁcatlon dated 11-06-2020. Upon their ad;ustment ity their respectwe
.department, they are held entitled to all consequential beneﬁts. The issue of their .

seniority/promotion shall be dealt with in accordance vifith the provisions

contained in Civil Servant Act, 1973 and Khyber Pakhtunkhwa Government
Servants (Appointment, Promotion & Transfer) Rules, 1989, partlcufarly Section-
| 17(3) of Khyber Pakhtunkhwa Government Servants (Appomtment Promotion &
Transfer) Rules, 1989. Needless to mention and is expected that in view of the
ratio as contalned in the Judgment titled Tikka Khan and others Vs Sye’d Muzafar

Hussain Shah and others (2018 SCMR 332), the seniority would be détermined

accordingly. Parties are left to bear their own costs. File be eonsign!ted to record

;room.
| - o
ANNOUNCED o
14.01.2022 -

(AHMA AN TAREEN) b ~ (ATIQ-UR-REHMAN WAZIR)

CHAIRMAN o ‘ MEMBER (E)




Learned ‘counsel for the appelléht present. Mr. Muhammad Adeel
Butt, Additionat Advocate Gene‘.ria! for respondents piesent. Arguments

heard and record perused.

Vide our detailed judgment of today, separately vlaced on file, the

instant appeal alongwith connected service appeals zre accepted. The

Aimpugned order dated 25-06-2019 is set aside wsth direction to the

respondents to adjust the appellants in their respective department i.e.

Establishment & Administration Department Khyber Pakhtunkhwa against

their f,espective posts and in case of non-availability of posts, the same

shall be created for the 'a'ppeilants on the same manner, as were created
for other Administrative Departments vide Finance Depurtment notlﬁcatxon
dated 11-06-2020. Upon their adjustment in their respu:tlve department,

they are held entitled to all consequentlai benefits. The issue of their

seniority/promotion shall be dealt with in accordance'.Wi'th the provisions

colntained in Civil Servant Act, 1973 and Khyber Pakhtunkhwa Go‘vem-ment
Servants (Appointment, Promotion & Transfer) Rules 1989, pranicuiariy
Section-17(3) of Khyber Pakhtunkhwa Government Servants (Appomtment
Promotion & Transfer) Rules 1989, Needless to mentzon and is expected

that in view of the ratio as contamed in the Judgment titled Tikka. Khan

'and others Vs Syed Muzafar Hussain Shah and others (2018 SCMR 332),

the seniority would be determihed, accordingiy.i_,_gglr,tieg' are left to bear .

their own costs. File be consigned to record room.

ANNOUNCED
114.01.2022
(AHM TAN TAREEN) (ATIQ- UR REHMAN WAZIR)
CHAIRMAN

MEMBER (E)
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