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BEFORE. THE | |
HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL \

In Re:

yher Pakhinih Wz

G
Execution Petition No. Z 6K /2023 Service Teinung
InService Appeal No. 1227/2020 = "®#r N(,g,l_il_

Decided on: 14. 01,2022 Tatea LK o/ ‘} S

Misbah Ullah S/o Mihraban Shah R/oKaniwar, Sherpao, Post
office Tangi, Tehsil Tangi, District Charsadda.

(PETITIONER)

Versus

1. The Government of Khyber Pakhtunkhwa through Chief
Secretary, Civil Secretariat, Peshawar.

! | 2. The Government of KPthrough Secretary: Establishment,
Establishment & Administration Department Civil Secretariat,
Peshawar,

3. The Government of KPthrough Secretary Finance, Finance,
Finance department at Civil Secretariat Peshawar.

4. The Government of KPthrough Additional Chief Secretary
Merged Areas, Office at Warsak Road, Peshawar. ’

(Rgsporidents)

EXECUTION PETITION TO GIVE EFFECT & IMPLEMENT
THE JUDGMENT OF THIS HONOURABLE TRIBUNAL
DATED 14-01-2022, UPON THE EXECUTION PETITIONER.

‘Respectfully Sheweth.




e

@

That the petitioner earnestly craves the permission of the Honorable
Service Tribunal to submit as under:

1.

THAT the petit:ibner was appointed as a NaibQasid (BPS-1) against the
vacant post vide notification dated17-06-2013.
Copy of appointment order is Annexure-A.

That along with the petitioner a total number of 117
employeesappointed by erstwhile FATA Secretariat were declared

‘as surplus and placed them in surplus pool of Establishment &

Administrative Department vide order dated 25-06-2019, and for
their further adjustment/placement w.e.f01-07-2019by virtue of
which the civil servants were adjusted in the Surplus pool of
Establishment Department and Administration Department.

Copy of Notification dated 25-06-2019 is Annexure-B

That the Government -of Khyber Pakhtunkhwa, Establishment &
Administration department (Establishment Wing) through Section
Officer (E-III} issued a letter dated 19-07-2019 to the Deputy
Commissioner, Charsadda for adjustment of surplus staff of
erstwhile FATA Secretariat and the services of the petitioner were
placed for further adjustment against the vacant post of

~ NaibQasidas per surplus pool policy.

(Copy of letter dated 19-07-2019 is Annex-C)

That on 22-07-2019 a letter was issued by the Section Officer
(Ilf)Government of Khyber Pakhtunkhwa Establishment
Department in pursuance of letter dated 29-07-2019, andthe
services of the petitioner were adjusted against the vacant post of
NaibQasid (BPS-01) in the office of Establishment & Administration
Department(Establishment Wing).

(Copy of office order dated 22-07-2019 is Annex-D)

That a letter was issued by the Government of Khyber
Pakhtunkwa Home & Tribal Departmént on 10-10-2019 for
requisition of the services of the petitioner.

(Copy of letter dated 10-10-2019 is Annex-E)

‘That appeal was filed in this regard, before the Honourable Service

Tribunal and the same was heard on 14-01-2022. The said appeal
was accepted, and subsequently, the impugned notification dated
25-06-2019 was set-aside, and directions were given to respondent
i.e the concerned authorities, to adjust the appellants to their
respective departments.

(Copy of the Service Appeal No. 1227/2020is Annex-F)

That along with the aforementioned directions, the Honourable
Service Tribunal rendered that upon adjustment to their respective
department, the appellants would be entitled all consequential
benefits. Moreover, that the issue of seniority/ promotion would be
dealt within accordance with the provisions contained in Civil
Servants (appointment, promotion and Transfer) Rules 1989, and in
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10.

11.

P

the view of the ratio as contained in the judgment titled Tikka Kahn
& other vs Syed Muzafar Hussain Shah & others (2018 SCMR 332),
the seniority would be determined accordingly.

That the Honourable Tribunal rendered its judgment dated 14-01-
2022, but after the lapse of about three months, the respondent did
not implement the judgment dated 14-01-2022 of this Honourable
Tribunal. :

(Copy of the judgment dated 14-01-2022 has been Annex-G)

That due to the inaction of the respondents to comply with the
directions of the Honourable Service Tribunal, post lapse of 3
months, an execution petition no. 250 of 2022 was filed in this
regard, and the same was decided affirmative.

That the judgment dated 14-01-2022 rendered by the Honourable
Service Tribunal is also applicable on those civil servants who were
not a part of the said appeal, because judgments of the Honourable
Service should be treated as judgments in rem, and not in
personam. Reference can be given to the relevant portion of
judgment cited2023 SCMR 8, produced herein below:

“The learned Additional A.G., KPK argued that, in the order of the KP
Service Tribunal passed in Appeals Nos. 1452/2019 and 248/2020,
reliance was placed on the order passed by the learned Peshawar High
Court in Writ Petition No. 3162-P/2019, which was simply dismissed
with the observations that the writ petition was not maintainable under
Article 212 of the Constitution, hence the reference was immaterial. In
this regard, we are of the firm view that if a learned Tribunal decides any
question of law by dint of its judgment, the said judgment is always
treated as being in rem, and not in personam. If in two judgments
delivered in the service appeals the reference of the Peshawar High Court
judgment has been cited, it does not act to washout the effect of the
judgments rendered in the other service appeals which have the effect of a
judgment in rem. In the case of Hameed Akhtar Niazi v. The Secretary,
Establishment Division, Government of Pakistan and others (1996 SCMR
1185), this Court, while remanding the case to the Tribunal clearly
observed that if the Tribunal or this Court decides a point of law relating
to the terms of service of a civil servant which covers not only the case of
the civil servant who litigated, but also of other civil servants, who may
have not taken any legal proceedings, in such a case, the dictates of justice
and rules of good governance demand that the benefit of the above
judgment be extended to other civil servants, who may not be parties to
the above litigation, instead of compelling them to approach the Tribunal
or any other legal forum.”

Thatrelying upon the judgment of the Honourable Supreme Court,
the execution petitioner would also be subject to the judgment
dated 14-07-2021.rendered by the Honourable Service Tribunal,
since the above mentioned judgment of the Supreme Court would



be applicable on all Courts sub-ordinate to it. Reference can be
given to Article 189 of the Constitution of Pakistan, 1973, for easy
reference, produced herein below:

“Decisions of Supreme Court binding on other Courts

189. Any decision of the Supreme Court shall, to the extent that it decides

a question of law or is based upon or enunciates a principle of law, be
binding on all other courts in Pakistan.”

12. That the judgment of the Honourable Service tribunal cited 2023
SCMR 8, whereby, the essence of Article 212 of the Constitution of
Pakistan, 1973, was fulfilled, by observing that any question of law
decided by the Service Tribunal shall be treated as Judgment in
rem, and not in personam. In order, to give force to the judgment of
the Supreme Court, the execution petitioner may also be subjected
to the judgment rendered by the Honourable Service Tribunal.
Reference can be given to Article 190 of the Constitution of
Pakistan, 1973, for easy reference, produced herein below:

“Action in aid of Supreme Court ;
190.All executive and judicial authorities throughout Pakistan shall act in
aid of the Supreme Court.”

13. That keeping in view the above facts the petitioner filed a
departmental appeal 06-06-2023 for adjustment in civil secretariat
as per service Tribunal judgment dated 14-01-2022 but to no avail.

(Copy of Representation is Annex-H)

14. That the execution petitioner now approaches this Honorable
Tribunal for directions to implement the judgment dated 14.01.2021
in the larger interest of justice and fair play.

Prayer:

It is therefore most humbly prayed that on the acceptance of this
petition, may it please this honorable tribunal to so kindly direct the
implementation of judgment dated 14.01.2022 inService Appeal No.
1227/2022 titled Hanif Ur Rehman vs. Government of Khyber
Pakhtunkhwa through Chief Secretary on the Execution Petitioner, any
other relief that this Honorable Tribunal may deem apprbpriate in the

circumstances of the case may also be given.
. £
ExecutibriPetitioner

Through

LW/
(AL1 GOHAR DURRANI)

Advocate High Court
0332-9297427
khaneliegohar@yahoo.com
SHAH | DURRANI | KHATTAK
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" BEFORE THE
HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL
In Re:
Execution Petition No. - /2023

In Service Appeal No. 1227/2020

Decided on: 14. 01. 2022 é

Misbah Ullah

(PETITIONER)
Versus
The Government of Khyber Pakhtunkhwa and others
| (Respondents)

AFFIDAVIT Of,

I Misbah Ullah S/o Mihraban Shah R/o Kaniwar, Sherpao, Post office
Tangi, Tehsil Tangi, District Charsadda,dohereby solemnly declare and
affirm on oath:- ,

[ am personally conversant with the facts and circumstances of the case as
contained therein and the facts and circumstances mentioned in the
enclosed writ petition are true and correct to the best of my knowledge

and belief. Q/_/
: Deponent

CNIC# 17102-7101468-5
Identified by: / |
o
ALI GOH NI

Advocate High Court
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. BEFORE THE

- HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL '
In Re:
Execution Petition No. / 2023

In Service Appeal No. 1227/2020 |

Decided on: 14. 01. 2022
| MEMO OF ADRESS

Misbah Ullah S/o Mihraban Shah R/ o Kaniwar, Sherpao, Post
office Tangi, Tehsil Tangi, District Charsadda.

~ (PETITIONER)

Versus

1. The Government of Khyber Pakhtunkhwa through Chief
Secretary, Civil Secretariat, Peshawar. :

2. The Government of KPthrough Secretary Establishment,
Establishment & Administration Department Civil Secretariat,
Peshawar, !

3. The Government of KPthrough Secretary Finance, Finance,
Finance department at Civil Secretariat Peshawar.

4. The Government of KPthrough Additional Chief Secretary
Merged Areas, Office at Warsak Road, Peshawar.

(Respondents)

Petitioner

Through ‘ !
(ALI GOHAR DURRANT)
Advocate High Court
0332-9297427 !
khaneliegohar@vahoo.cdm

SHAH | DURRANI | KHATTAK
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‘ ' i/PS to Secretary (A,1&C) Department; FATA Secretariat, Peshawar.
- A 6

FATA SEC R-ET‘A‘ RIAT
(Adrrmnshahon, Infrastruciure & Coordination Department)
- (Fstate Office, Wensak Road, Peshawvar)

- APPOINTMENT ORDER.

No. 101-20/EO/ADMN~V01~II. Cﬁmsequent upon the recommendations of the
Deparfmental Selection / Promotion Committee Mr. Misbah Ullah §/O Mr. Mihraban.
Shah, Kaniwar, Sherpao Tehsil Tangi District Charsad#la is hereby appointed as Naib

Qasid (BPS-1) against the vacant post with immediate effect on the following terms

‘and conditions. His appointment will be governed under Rule-10 sub rule-2 of Khyber

Pakhtunkhwa Civil Servants (Appeintment, Promotion and Transfer) Rules, 1989,
Ea v

Lida o~

1. He will get pay at the minimum of BS-1 including usual allowances as
' admissible under. the rules. He will be entitled to annual increment as per
existing policy. . -

2. He shall be goveined by the Khyber Pakhtunkhwa Civil Servant-Act 1973
and all the laws applicable to the civil servants and rules made there under.

3. He shall produce a Medical Certificate of fitness from Medical
~ Superintendent, Services Hospital Peshawar, before, ioining duties in
(A,I&C-) Department, FATA Secretariat, as requi'red under the rules

4. In case, he wishes to 1e51gn at any time, 14 days notlce will be necessary or
in lieu thereof 14 days pay will be forfeited.

5. He has to join duties at his own expenses.

If he accepts the post on these condition%, he should report for duties to

. (A1&C) Department, FATA Secretariat withini 14 days of the receipt of this order.

v SECRETARY

Section Officer (B&A) Admr, FATA Secretariat, Peshawar.
Section Officer (B&A), FATA Secretariat, Peshawar
[state Officer/DDO, FATA Secretariat, Peshawar.

Bill Clerk (A,1&C) Department, FATA Secretariat.
Official concerned.
Personal File,




PSTABLISHMENT & ADMN: DEPARTMENT
' (REGULATION WING)

Dated Peshiwar, the 25" June, 2019

NOLIELCATION -

No. SOO&MYI&AD/3-18/2009:  In pursuance of integration and merger of erstwhile
FATA with Khyber Pakhtunkhwa, the Competent Authority is pleased (o declare the
following 117 employees appointed by erstwhile FATA Sceretarfat as “Surplus”™ and place
them i the Surplus Pool of Hstablishment and Administration Department for their- further
adjustment/placement w.e . 01.07.2019:- |

- SN, Nuame of employece Desipgnation | BPS (Personal)
1. | Ashiq Hussain ' Asgistnl . I
k3 ' Lanif ur Rehman Assistanl 10
i ' . .
; CRL b Shaokal Khan Assistanl L6
i i
|, E Zuhid Khan Assistimt 16
| ,
S . Qaiser Khan Assistian i)
(, | Shahid Ali Shuh Compuier Operator 0
7. Farooq Khan : B (:‘r—)iﬁ';‘i-mcr Opmunr 16
s, Tavseel Igbal o "C.?—(';ﬁﬁu'lt:r (:);;cr-amr ' i
9, Wiseem Computer Operator 16
10, | Altaf Haossain Computer Operator 16 :
1] Amic Al © | Computer Operator 16
12,1 Rab E\-jfl\'\'i-iV-; — - (‘;"O‘Iunpll!‘l.;l"fl)]]Cl’E‘lI(ll' ' 16
[3. | Kamran - - | Computer Operator
; |
b4, | [afiz. Mubammad Amjad Computer-Operator
15, | Faztl-ur-Rehman Computey Operator
16, | Rajub Ali Khan : FHead Drafisman
17. | Bakhtisr Khan Sub Bngineer ' |
18. | Hakcem-ud-Din Deaftsman ' A
O, | Naseem Khin Starckeeper .
20. | Inumullah Driver -5
21,1 Hazrat Gul. Driver .3
22,1 Said Ayaz. Driver S
23,1 Abdul Qadir o - Driver s
2401 Sharbat Khan ~ | Driver =
25, | fgbal Shah ' Driver 2
26, | Muhammad Al Driver
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16,
47,
48,
49,

('3
s
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i

‘ Saud (vnul‘

Kimya Gul

Waheeduliah Shah, —_
Mastan Shah co
Mubashiv Alam .

Yousal l Tussain
s mn[lal

Driver

Driver

Driver

PDriver

Driver

Daud Shah
Qismat Wali
Alam Zels
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Wali K han
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Ninz Akhtar V
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Tracer
Driver
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“Naib Qasid
—'i-\_ﬁ-{l.i!)h(:):l.\'id
Nnih Qasid
“Naih (Qasid
Naib Qasid

I Naib-Qasid
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Tlidayatullah i Naib Onsid

“Naib Qasid
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“Naib Qasid
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hocn ‘~i“"]“"‘f‘l ol person o praperly monitor the whole process of adjustment/
placeient ot the surplus poal st

.
\ .

Consequent upon above all the above surplus stfT alongsvith their origingd

recard b servive are diveeted o report o e Deputy Seeretary (Establishment) Establishment
Depariment for Tirther necessary nelion,

CINEYE SECRETARY
GOVT. OF KITVBER |>/\:x|uu\u\nw,\

Ladst Noo& Date Iven
Copy 1o '

Additional Chiel’ Secretary, P&D Department,

.

~c Addidonal Chiel Seeretary, Merged Areas Sceretariat,

SooSenior Member Board of Revenue,

Jo Principal Sceretary o Governar, Khyber Pakhiunkhwa,

S0 Principal Sceeretary 1o Chiel Minister, Khyber Pakhumkhwa,

6. AL Administrative Scerctaries, Khyber Pakhtunkhwa,

7. The Accountant General, IKhyber Pakhtunkhwa,

R, Scerctary (AF&CY Merged Arveas Sceeretariat,

O Additionnl Seeretary (AT&C) Merged Arcas Sceretariat with lh(, request to hand
over the relevant record of the above stalt o the Fstablishment Department for
further necessary action and taking up the case with the Finance Department with
regard (o lnancial implications of the stall w.e.l, 01.07.2019.

[0, Al Divisional Commissioners in Khyber Pakhtunkhwa,

FLOATE Deputy Commissioners in Khyber Pakhtunkhwa,

12, Dircetor General Information, Khyber Pakhtunkhwa,

'/i.‘x. PS 1o Chiel Scerctary, Khyber Pakhtunkhwa, ,
L Deputy Scerctary  (Establishment),  Fstablishment | Departiment for  necessary
action.

15, Scetion OfTfieer (13-1), Establishment Departiment.

[ 6,
{7,
18,
DX

Section Officer (1-1H) BEstablishment Department for ncu:xsmy aumn
Scetion Offieer (E=1V) Establishment Departiment. :

PS 1o Sceretary Fstablishment Dcpatlmcm

I’S (o Spcual bc,uc my (Rc;,u ullon), ,slnblwlnncnl DQ[’MIIIULIH

——
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% G o o 'y
R "GOVERNMENT OF KHYBER PAKHTUNKHWA
v oo ESTABLISHMENT & ADMINISTRATION
Y, . DEPARTMENT
s ~ - (ESTABLISHMENT WING)

No. SOE-III (E&AD)1-3/2019/Erstwhile FATA
Dated Peshawar the July 19, 2019

1o
The Deputy Commissioner,
Charsadda.
Subject:- ADIJUSTMENT OF SURPLUS STAFF OF ERSTWHILE FATA
| SECRETARIAT.
Dear Sir,

I am directed. to refer to the subject noted above and to state that 117
employees of different categories from BPS-01 to BPS-16 of Erstwhile FATA Secretariat
are declared as surplus and notified vide Establishment Department Notification
No.SO(O&M)/EQAD/3-18/2019 dated 25-06-2019 (copy enclosed). As per Surplus Pool
Policy notification dated 14-06-2007(copy enclosed), services of “the following

- Employees of Erstwhile FATA Secretariat having domscnle of District Charsadda are

placed at your disposal for further adjustment w.e.f 01-07- 2019:-

S.No. Name Designation with BS
{. | Hazrat Gui- Driver-(BPS-05)
2. | Wadan Shah Naib Qasid (BPS-02)
3. Maqsood Jan Naib Qasid (BPS-02)
4, ,Misbahutlah 4 Naib Qasid (BPS-01)

Itis Lherefore requested that the above mentioned Surplus Pool Staff may
be adjusted in your District as per Surp!us Pool Policy.

> Yours faithfully

A s
s Ly
{‘f - ;- 25 ﬂ / e
i da

(Zaman Ali Khan) ///”? l,";x /
xed

» o SECTION OFFICER (E-III)
Endst.of even No.8& date

Copy forwarded to:-

The Secretary to Govt. of Khyber Pakhtunkhwa Finance Department
. The District Accounts Officer, Charsadda.

The Section Officer. (O&M), Establishment Department.

The Section Officer (Admn/Budget & Dev:) E&A Department.

P.S to Secretary (Estt.), Establishment Department.

P.S to Special Secretary- (Estt.), Establishment Department.

Officials concerned with the direction to report to Deputy Commissioner, Charsadda. "}
Master file. /

=TT

i

wﬁdﬂﬁf/\/// (
SECTION OFFICER (E -J11)¢

VAo - /,,,



< “collect the same on 29-07-2019.

‘Endst.of even No.& date
Copy forwarded to the:-

GOVERNMENT OF KHYBER
PAKHTUNKHWA _
ESTABLISHMENT DEPARTMENT
- No. SOE-IIT {E&AD) 1-3/2019/erstwhile FATA
" Dated Peshawar the July 22, 2019

The Deputy Com'mssmners

Peshawar. _ - T ,
Charsadda. ' o : '
Nowshera.

Mardan.

Lakki Marwat, .

Malakand.

Karak.

Bannu.,

Kohat.

10 Dir Lower.

11.Mansehra.

12. Abbottabad.

13.Mohmand.

14. Khyber.

15.Bajaur.

16. North Wazmstan

17. Kurram.

®@N©W%WNF

Subject: - ADJUSTMENT OF SURPLUS STA’!FF-‘ OF ERSTWHILE FATA
SECRETARIAY. ' : ' ' o

Dear Sir,

I am dxrected to refer to this Department’s ‘letter of even No. dated
19- 07 2019 (copy enclosed) and to request to nominate an authorized official of your
respective office to collect the original service book & Personal File of the employees of -
Erstwhile FATA Secretariat on 29-07-2019 placed at the disposal of Distr fCt Surplus
Pool for further adjustment.

1 am further directed to state that the concerned may be dlrected to

)’purs faithfuity // .
i (A /'.;/,M*jy 7

SECTION OFFICER (E-III)

’

1. P.S to Secretary (Estt.), Establishment Department.
2. P.S to'Special Secretary (Estt.), Establishment Department.
" 3. P.Ato Deputy Secretary (Estt.), Establishment Department.
4. Section Officer (O&M), Establishment Department. - : P
5. Master file. _ : . - " /’ '

Q..,/ : "’g,./.—;,.—'.w‘(/f' s’-—{f:.—n——-—--«.
. SECTIONO FICER (E-II7 ,/,\//



GOVERNMENT OF
KHYBER PAKHTUNKHWA
HOME & TRIBAL AFFAIRS DEPARTMENT

><><><><
, No.E&A(HD)2-27/2013
Dated Peshawar the October 10, 2019

The Director Generai Prosecution
Khyber Pakhtunkhwc:

~ Syb]eci: REQUISITION OF SERVICES ’
i, : : .
I am drrected to refe o ihe subjecf noted obove cmd to
, enclose herewith copies of order No 00278/EA do’red 1/10/2019 and order
» 4 4 No DC (CHDJEst:7(18) Absorption/S121-27 dofed 92/10/2019 received from..
Deputy Comimissioners Peshawar and Chorsoddo respectively with the
request to adjust the follow;nq Naib Qusids cgcnmf the vacant posts
under :nhmchon to this Depariment at the earliest, please:-
- Mr. Habib-ur-Renmaon | —
i Mr. Misbahullah : :

- tobetre Ccp\
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L : :
BEFORE THE HON'BLE SERVICES TRIBUNAL, KPK, PESHAWAR

/ , .
Service Appeal No. “ Lt _ /2020

Khvher g,

- St't‘\'icc ’I;:tl:::ﬁ::lwa
TR Haseeb Zeb S/6 Aurangzeb Dinvy No._./-%ﬁ ?
'."N.i.:-—-/“.'.y“ | ‘
NOIb QOSId' ‘ Vaureg

Khyber Pakhtunkhwa Ombudsperson Secretariat,
Room No.212, Benevolent Fund Building, ‘
Peshawar Cantt.. ... e Appeliant

VERSUS

1. The Govt of KPK
~ Through Chief Secretary,
Civil Sécre’rorigi, Peshawar.

2. The Govt of KPK :

- Through Secretary Establishment,
Establishment & Administration Department,
Civil Secretariat, Peshawar."

5"

3. The GovtofKPK
Through Secretary Finance,
Finance Department, Civil Secretariat, Peshawar

4. Govemment of KPK
Through Additional Chief Secretary Merged Areas,
Office at Warsak Road, Peshawar............... Respondents

}\i’c“t?"f‘ay Service appeal u/s 4 of the Services Tribunal Act,

. R%ﬂ(\g;z . 1974 against the impugned Notification
1) 0) ")—6'5—? No.SO{(O&M/E&AD/3-18/2019 dated 25.06.2019

vide which the 117 employees including the

appellant appointed by erstwhile FATA Secretariat

~ as “Surplus” and placed them in the Surplus Pool

.- of Establishment & Administration Department for

their further adjustment/ placement w.elf.

Zo



A\
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01.07.2019, Office Order No.00209/EA dated
23.08.2019 and Office Order No.SOG(SWD)1-
60/5taff/2019/1946-55 dated 27.08.2019 vide
. which the appellant has been adjusted in
Ombudsperson Secretariat from the Surplus Pool.

Prayer in Appeal:

On acceptance of this appeal, the impugned Notification
dated 25.06.2019, office orders dated 23.08.2019 and
27.08.2019 may please be set aside and consequently the
respondents be directed to adjust the appellant in Civil
Secretariat of Establishment & Administration Depor’rmenf or
Finance Department.

Respectfully Sheweth:

The appellant humbly submits as under:

. . That the appellant was the employee of erstwhile FATA-

Secretariat and he was serving as Naib Qasid in
Administration Department of erstwhile FATA Secretariat.

That after merger of FATA info Province of Khyber
Pakhtunkhwa, the respondent No.l1 vide Nofification
SO(O&M/E&AD/3-18/2019 dated 2506.2019 declared 117
employees including appellant as “Surplus” and placed them
in the Surplus Pool of E&AD for their further adjustment/

placement w.e.f. 01.07.2019. (Copy of Nofification dated
25.06.2019 is Annexure “A"). '

That the respondent No.l vide Notification No.SO(E-
)/E&AD/9-126/2019 dated 24.01.2019 directed the Finance
Department Office working under the erstwhile FATA
Secretariat, henceforth report to Secretary  finance

Department KPK. (Copy of Nohficaﬂon dated 24.01.2019 is
Annexure “B").
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4. That the appellant should have been adjusted in Finance

Department KPK but was adjusted in Ombudsperson

- Secretariat from the Surplus Pool vide office order dated

23.08.2019 and 27.08.2019. (Copies of office orders dated
23.08.2019 and 27.08.2019 are Annexure “C" & “D")."

5. That it is pertinent to mention here that, the employees of
erstwhile FATA Secretariat including appellant impugned the
notification dated 25.06.2019 ibid through writ petition
No0.3704-P of 2019 in the Honourable Peshawar High Court,
Peshawar and the Hon'ble Court dismissed the said petition
vide order/ judgment dated 05.12.2019. (Coples of writ

petition and order/ judgment dated 05.12.2019 are Annexure
“E!' & IGFI’).

6. - That thereafter, the employees of erstwhile FATA Secretariat
including the appellant filed CPLA No0.881/2020 in the august
Supreme Court. of Pakistan against the order/ judgment
dated 05.12.2019 passed by the Honble Peshawar High
Court, Peshawar and the Honourable Apex Court while
deciding the CPLA vide order/ judgment dated 04.08.2020
held that the correct forum to adjudicate upon is the Service
Tribunal and the petitioner should have approach the

competent forum. (Copy of order/ judgment dated
04.08.2020 is Annexure “G"). |

7.  That the appellant being 'oggrieved from the nofifications
and orders, files. the instant appeal, inter alia, on the
following amongst other grounds:

GROUNDS:

A. That the impugned Nofification dated 25.06.2019, office
orders dated 23.08.2019 and 27.08.2019, are illegal, against
facts and law on the subject as well as Surplus Policy.



.

.@ B

That the impugned nofifications and orders are the sheer
violation of law on the subject and ’rhe Constitution as well.

That the impugned notfifications and orders are illegal,
unlawful, void and ineffective upon the rights of the
appellant.

That the impugned nofifications and orders are against the
principles of natural justice and fundamental rights as
guaranteed under the Constitution of islkamic Republic of
Pakistan, 1973.

That in fact, the appellant’s case is not of abolition of posts,
or service or setup to begin with and the concerned,
departments and aftached department together with the
posts-continue o exist and have not been abolished.

That neither conscious application of mind has been
undertaken nor speaking nor reasoned order has been
passed and Surplus Pool Policy, 2001 has been senselessly
applied to the appellant.

That the impugned nofifications and orders have been
issued/ passed in flagrant violation of the law and the Surplus
Pool Policy itself and deserves to be set aside.

That the mechanism prowded for adjustment and fixation of
seniority of the surplus employees in the Surplus Pool Policy,
2001 will deprive the appellant of his seniority and other
benefits—will render him junior to those who have been
appointed much later in time than the appellant.

That as there is no service structure and service rules and
promotion for the employees of Ombudsperson Secretariat
the adjustment of appellant in the said Secretariat will
damage the service career and rights of the appellant by
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means of discrimination and miﬁopplicofion of Surplus Pool
Policy, 2001.

That blatant discrimination has been committed in the
adjustment of the appellant as compared to other similarly
placed employees of erstwhile FATA Secretariat have been
adjusted in different departments of KP Civil Secretariat.

That the dppellant seeks leave to agitate more grounds at
the time of arguments in the instant appeal.

It is, therefore, most humbly prayed that on

| acceptance of the instant service appeal, the impugned
Notification dated 25.06.2019, office orders dated 23.08.2019

and 27.08.2019 may please be set aside and consequently
the respondents be directed to adjust the abpellonf in Civil,
Secretariat of Establishment & Administration Department or
Fincnce Department. |

Any other remedy which'de ms fit by this. Honourable
Tribunal may also be granted inffayour of the appellant.

Through

-

Sy€d ¥ahya Zahid Gilani
e

Ateeq-ur-Rehman )

o

Syed MurtazaZahid Gilani

Date: 1 /09/2020 Advocates High Court
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BEFORE THE SERVICES TRIBUNAL, KPK, PESHAWAR

Service Appeal No._- /2020
‘Muhammerd Haseeb Zeb....... .............. reierererernraenenens ....Appellant
| . VERSUS | | o
Govt of KPK and Others.........ccceeeviuevevenereeeereecrsensenn.n RESpONdents
AFFIDAVIT

, Muhammad Haseeb Zeb s/o Aurangzeb, Naib Qasid, Khyber
'quhtunkhwo Ombudsperson Secretariat, Room No.212, Benevolent
Fund Building, Peshawar Cantt, do hereby solemnly affirm and
declare on oath that the contents of the accompanying Service
Appeal are true and comect to the best of my knowledge and belief
and nothing has been concealed from this Hon'ble Tribunal. e

\




. SerViCE Abpedi NO,/&g f /2020 ':,., ‘. - . ot ‘

' Hc:nif Ur Rehmcn, Asmsfon’r {BPS16)r D:recioroie of,:

2} (“r)vemment of Khyber' rnrchfunkhwo %hrough.. .

e BEF

PESHAWAR

.. L, Sy '-[ .5f- "_ Lo
l"*ax vlu/_f__ygfl )
‘-

NE
N
f
!
|

Prosecuhon Khyber Pokhxunkhwo
. ..,.Ap.peiiant'

| VERSUS

) Governmenf of Khyber Pokh‘runkhwcl 1hrough its chch
' Secre’fory at ClVll Secre’rorlor Peshowor e

, de\.refory Ftncmce Depar’rmpnf at c;vn ec:re,ioric:’r
Peshawar. . : : : :

....Respondents

APPEAL- UJS 4 OF 'THE KHYBER "

PAKHTUNKHWA ~SERVICE TRIBUNAL |

e ACT, 1974,( AS PER THE OR'DER‘DATEIJ.‘) ;
04-08-2020° OF THE AUGUST SUPREME. | |

) couRT:os'ﬁAklszm'AGAINST'THE - k =
: UNJUSTIFiABLE " AND " IMPUGNED :

. Q:{____\\)
,'NOTlFICATION NO. SO(O&M)/E&AD/S- . ATTESTEE |
.+ tobe true Copy.

©© 18/2019 DATED 25-04-2019, WHEREBY -

OTHE A'PPELLAN% H‘AS'EEEN PLACED . b
"SURPLUS AS: PER. THE SURPLUS POOL * VT

POLICY /AND LATER ON DURING THE .

‘ A

Esllvlua Taletitigowy,

Tervice lulnc\e ’
YoM e A

..f'(@;aé Sy

SR




gk F'@Rﬁ. THE h’HYFFR PAKHTUNKHWA ‘“ERVICE TRIBUNM P’E Hal‘{—‘m R§ ' --
v I . " . /‘ T TE N

—\ A
: Sﬂrvlce Appe:d No. 1227/2020 ' ‘

o R Date of Instltut‘on , 21.09.2026
‘ Date of Decision .. 14012022

“Hanif Ur Rehman, As;ktant (BPS 16), Dlrectorate 0. Pr0= Lution I’hyber ' !
Dakhtunkhwa ! lADpeHant)

tVER

. Governmnnt of Khyl:er Pakhtunkhwa through ats thef Sr-‘cretarv at CMI '
Secretariat Pz_shawar and others '

' ’Rnspondents)
. i

Syed Yahya Zahid lelam, Talmur Haider Khan S

‘Alt Gohar Durrani, . ‘

Advocates ForlAppellants '
Muhammad Adeel Budt,

. Additional Advocate General . For respondents

" AHMAD SULTAN TAREEN ' CHAIRMAN

’TIQ-!JR REHMAN WAZIR MEMBER (E}(LCU 'IVE)
JUDGMEN'l : ' - : .

TIg R~EEHMAN WAZIR MFMB“& ( ) Thls slnqle Judgment

shall dnspose of the instant service aprmat as weli as the mllovwnq connected

service appeals, as common question of law, and facts are m\ olw:d lherem -

1. 1228/2020 titled Z4bair Shah B |
2,'12:0/2070 titled. Fa.rooq Kﬁan. AR o " 3 I A
=y 1230/2020 titleck Muhammad Amjud Ayaz s . .' . | Al = &
"4. '1231/20?0 titled Qaiser Khan . 'P\TT ST\D
5. 1232/2020 titfed Ashig Hussa:r] . - : to, be true Copy

6. 1233/2020 titled Shoukat Khan -
© 7. 1244/2020 titled Haseeb Zeb

.

Y LN
‘t tﬁhnrwm
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. B, .1245/2020 tited Muharnmad Zahir Shah

‘ retanned/ad]usted aga:nst the secretarlat cadre: oorne

2

9. 11125/20‘70 tlfledeahld Khan Ce " o ; & :

10, 11--;.26/2020 h,tled Tpuseer~1qbal .

02, Br ief fc"'"LS of: the case are Lhat the appellant was lmtlally Jappo:nted as.

Assmtant (BPS 11) on contract basrs in r~<~FATA Secretarral: vnde order dated 01-

12- 2004. His services were regulartzed by the order of Peshawar ngh Court wde

ccbrnet decislon dated 29-08-2008 Regularlzatnon of the uppellanl. was delayed

by the respondents for qunte longer and in the meanwhlle, ln the wake of merger , -

of Ex»FATA wnth the Province, the appellant alczngw:th others were declared o

surplus vide order dated 25-06-2910 lFeeimg aggrleaed the appellanl: alongwith
ptners nled wwhtlon No 3704 P/4019 ln Peshawar High Cpurt uut in the

mea.whrl’é the appellan* alongwath others were ad]u*‘teq in vanou; directorates,
/

]ucgmenc dated 07 11- 2013 Wlth effect frorn 01-07 -2008 \in cornpllance wnth'

hl 2nce the Hrgh Court vrde ;udgment dated OS 12- 2019 declared tl.e petldrn as ~‘

mfructuous whlch was challenged by the’ appellants in the suprerne court of

Paklstan and: *he supreme court remanded thelr case tp thls lrlbunal vlde orjer '

dated. 04-08-2020~|n CP \lo‘ 881/7070 Prayers of the appeliantf. are that the

unpugned drder dated 25 06 2019 rnav be set aside and th appellcmt* may be

~Jt- the, srrength of

Lat&bll‘:hl’ﬂ&ﬂt & Adrnmsstrataon Departnent of ClVll secrétanat Simnilariy

aenlorll'y/prO'notlon rnay also be glvrn to the appellants !ﬂnce the inception of

their ernplov'nent in the government department wzth baclf banents as per

ludgment tltled Tikka Khan & others Vs Syed Muzafar thsam Shah & athers

in Wnt Petltlon Na. 696/2010 dated 07-11-2013, "~

03.. Leaf'ned counsel for the appe'llants has contended rh‘at tlie:appallants'-ﬁas

not been traated in accordance with Taw, hence their nghE secured under the

Constltutlon has badly been vl‘ ated; that the lmpugned orcler has not been

,m\h- lu! s u\l
Wheairaavies o

. 17018 SCMR 332) as-well as. ln the fight of ]udgrnent m larger pencn of i lgh _pu L
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passed in accordance wrth law, therefore Is not tenable and llable to be set aslde,“
|
th

at the appellant., were appolnted ln Ex- FATA Secretarlat on contract basrs vide

order dated 01- 12-2004 and’ in compllance with Federal Government decision

. dated 29~ 08 -2008 and in pursuance of Judgment of Peshawar ngh Court datt.d.
- 07-11- 2013 therr servlces were regularlzed with effect rrom g1- U7-7008 and tnie

appellants were placed at the strength of Admlnlstratlon Department of Ex-FATA
Sexs

-retarlat thar the appellants Were dlscrrmmated to the erfect that they ch
placed 1n surplca pool vide order dated 25- 06 2019 whereas servrces of srmrlarly

. placed- cmployees of all the departments were transferrecrto thelr respectxve :
_ departments ln Pro\nncral Government that placlng the app llants ln surplus pool 5

was not only lllegal but contrary to the aurplus pool poll\.y as lhe appellants '

never owtrybe placed in surplu: pool as per section-S {37 of the Su plus Pool ;

N Po);;\fof 2001 as amended ln 2006 as well as the unwrlirrLgness of the- appellants
\_/Dtl\-/
o is also clear from the respondents letter dated 22-03-2019; that by dorng sc, the
' mature servrce of almost l‘fteen years may spoal and go in waste that the |llegal ‘
and unLoward act of the respondents is also, evrdent frorn the notll'catlon dated
0B-01 2019, where the erstwhile FATA Secretanat departrnents and dlrectorates
have been sh lrted and . placed under the admlnlstratlve control of Fhyber .
F akhturmhwa Go vernment Departmenls whercas che oppellants weare declared
' =urplus that billion of rupees have heen, granted by the Federal Gouernment for ’
. merged/erstwhlle FATA- Secretanat departmenL but unfortunately rlesprte navrng ‘
| same cadre of posts at civil secretarlat the respondents have cnrned out the
'JﬂjUStIﬁablE :llegal and’ unlawful |mpugned order dated 25- Go 2019, whrch |., not
- mly the vrolatinn of the Apex Court ]udgment but the same wsll also VIOlmte the
. | fundarnental nghts of the appellants being enshrrned in- Lhe Co*rstltutlon of :
Paklstan, wil cerlously affect the promotron/senrorlty of the appellants thatl'

dsccr:mlnatorv approach of the respondents is evident from the notlﬂcatson dated -

22-03-2019, whereby other ernployees of Ex- FATA were not’ p:acad in surplus

pool but Ex-CATA Plannlng C of P&Dwas placed and merged mto Provlncral :

Nl‘:" o

San N her Palddn . “‘,t‘t“
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P&D DePartment that declanng the appellants surplus and subsequently thelr R

ath.stment ln vanous departments/drrectorates are lllegal whlch however were . )

|
requlred tO ‘be placed at the strength of Estabilshmen" & Admlnlstrat]on

deparfrnent that as per Judgment of the ngh Court senrorlty/orornotrons of the.

appellants are requlred to be dealt with in accordance wlth the ]udgrnent titled

Tikka "Khan Vs'Sved Muzafar (2018 SCMR 3?2), but the reSpondencs clellberately

and wrth malafide declared thern surplu.;, whlch is detnrnental to the mterests of

- the. appellants n terms of rnonlto'y loss as weli as senlornty/promotlon, hence

mterference of thu tnbunal wou!d be warranted In case of the appellants

. 04. Learned Addmonal Advocate L-.encral for the :esponr‘ents has ‘contended .

that the appellants has been treated at par wath the law In vogue i€, under,

o

provrncral governrnent framed thereunder,.that prowso under Para 6 of the
-.' ' h.

' Snrplus pool pOllC\/ states that in case the ol‘Fcer/oﬁrr*alsdecllnec to be'

ad)usted/absarbed in the above manner In accordance with the pl'lOl’llI\/ fixed as '

pcr his semnr.ty 1n the 1ntegrated hst he shall loose the facm“y/nght of

.a'l]ustment/abm- ption and: would be required to opt for pre-matare retirement:
from government service provrded' that if he cloec not ull’" lI the .eqmsrte
cuallfymg service for pre-mature returement he' ‘may be compulsory retnecl from
service by the competent authonty, however in the instant case, o affi rdavlt S
forthcornlng ko the effect that the appellant refused to be absrnhecl/adjust d

~ander the S'l'plus pool polrcy of the government that che appr—liants were

m]nraterlal staff - of ex- FATA Secretonat theretm° they werra ueatcd undcr

sect:on llla) df the Civit Servant Act 1973 that so far as the rssue of inclusion of ‘

posts in BPS 17 and above of erstwnrle agency plonnmg rells, P&D Dapartment .~

' me-ged areas secretarlat is concarned, they were plannmg c:adrm ernployees,

hence they were adjusted in. the relevant cadre of the prcwncral government that

after merger of erstwhile_FA lth the Provlnce, the Fmance Department vlde . i

ATTE TED
to bet eCopy
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sectflm,&l A) of the Civrl Servant Act 1973 and the urpln" pbol porlcy of the = -




order dared 21- 13~2019 and 11—00

departments In purSuance of request of establishment departmr.nl whlch were

hot meant for blue eyed persons asls alleqecl in the appeal thet the appellants

has been treated in accordance with- law,

mérit may be dlsmlssed

- 05,

. We have heard Iearned counsel ror the parues and have perused the

. re'_ord

R B
1

06,

B plaln the background of the case Record reveals that in 2003, the federal

gnvernrnent created 157 regular posts for the erstwhile FATA becrecanat, against

4009 In the. meanwhlle the rederal government dEC[ded andnssued rnstr uctions

from BPS-1 to 15 shall be regularlzed and decrslon of cabrnet woulcl be appllcuble
0 contract employees worklngrn e><~EA’,I'A Secretariat throdgh SAFRQN Division

for regularization.of co.ntra'ct appolntments in respect'dt cbntract _employees

apphcanns for requlanzatlon of thelr dppolntments as per CBbll‘lFl .Jecrsron but

21-10- 2008 and in terms of the 4entra!iy admlnlstered trlbal areas (employees

'government on deputatrdn to the - Federal Government Wrthout deputatlon

allowance, hence they

- . ' -l " 4.;1 .
dated 29- 08 zooe : - T b .)

Ll uhhznv (X

Before embarking upon the issue in, hand it would be nppmprrate w

~whlch 117 emplevees mcludmg the appellants were enpomted o contr act basls ln |

\ ‘ ZOO//Bfte?/fu'lﬂxllng all the codal formallt.es‘ Contract of ‘-“Js.h ernployees was '
\ /‘vr \‘f\" “ranewed fronT tirhe to ‘time by r:surng office. orders ano} to. thls erfecl the final

tatus order 1977 Prestdent Qder No 13 of 1972), l:he employeed workmg in

':FATA shall frorn the appomted day, be the employees ofthe prDVInCldlk

-2020 creal:ed posts Ir' the admlnlstratrve

hence their appeals tpelng ‘devald of :‘

I .

Py

extenslon was nccorded for a Furtner period of one yeer wi rh effect from 03 12-'

"Norking, |n FATA In pursuance of the drrectrves the. appellants eubmltted '

ot entltled to be regularized under the pollcy decrslon S

X 'dated 29 08- 2008 that ail those ernployees worklng on contr,.rct agalnst the posts .

" such employme» were not regulern.ed under the pleas that vrde nouftcatlon dated' :
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' . 07 In 2009, the prov:ncel government promuigated regu!edzauon of servrce

) secretary ex-FATA’ for regularlzatron of thetr servlces accon.mgly, but no action' f
was taken on their- requests hence the appe!iants flled writ petntion No 969/2010 l

for negulartzatlon of their servrces, whrch wes allowed vide Judgment dated 30-11-

2011 and servlces of the. appeilants were regularlzed under tt'e regularlzation ActJ

: 2009 agalnsL which the respondeots fi 1ed "Civil appea! Nf' -29 P/2013 and the
Supreme Court remanded the case to the ngh Court Peshawar with drrectlon to |

| re-examme the case and the Writ Petitlon Mo 969/2010 shall be deemed to be -
pendmg A three member bench of the Peshawar High Court decided the lssue |

vide’ judgment dated 07-11—2013 %n WP No 969/2010 and semces of the

—~

appellard:s/e/re regu!arlzed and the respondents were gnven three months time to
\J )\\/ﬁ?:pare servrce structure 50.3S to regulate therr permarent employment |n ey-l

| " FATA Secretanat vrs- -vis their ernoiuments promations; rettremer it benefits and
inter- se semont\/ wrth further drrectrons to create a task force ta ach*eve the :
objectives htghilghted above -The respondents however delayed .thetr

| regu!arrzahon, hence they fi ied COL. No. 178-P/2014 and’ m ccmplnanz:t., the
‘respondents submltted order dated 13 06-2014 wher'\by sewaces of the

: appellants Were regularlzed vide order dated 13-06- 2014 w!ih effect from 01- 07-

euch emp!ovees and sought trme for preparatlon of service | ruiee The appeilants

" again ftled CM No: 182-P/2016 with IR in coc No 178 P/2014 in WP No |

secretanar <adre emp!oyees of Ex-FATA Secretanat had been shown to be

matter wnthln one month b

0\TT TED
tobet .e Cop\r

e
Act, 2009' and in pursuance, the appeﬁants approached - the. addrt}onal chief :

'~7008 8s well as 3 task force commrttee had been conftltuted by Ex-FATA.

) :ecretanat vrdc order dated 14-10 2014 for. preparatuon of servrt.e etructure of

| %9/2010 where the learned Addrtrona! Advocate Generai alongwith depar tmentai ‘

representatwe produced letter dated 28 10-2016 whereby servuc-_ uules ror the’

v o Judoment dated’. 08- 09-2016 Secretary SAFRAN was drr..cted to f"nallze Lhe.-"'.

the- respondents lnstead c.\' dolnq the needrui .

Cmaiats emin e ars o

formulated and “had been sent to secretary SAFRAN for a;provul hence wde,.'.
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Idated 25 06 2019 aga:nst ‘which the appeliants filed " Writ Petltson No.- 3704~ .

P/2019 for declaring the. 1mpugned ordet as st asxde an

- in the Civil Secreta"at of establlshment and admlnlstrataon department havmg the

. sxmilar cadre of post of the rest of the. ctvil secretanat employees
~ . '. '

08, i

pu;pose 4fcluding thefr senlonty and so far as their otrter gnevance regarding

regarding -‘any matter that could n,ot be iegally W1thin the framewadrk of the sald.
~policy, they weuld be Iegel!‘y bound by the terms and conditions of.'service andin
view of bar contalned'in Article ‘512 of the Constitution,- thfs court could not

smbark upon to entertain the same Needless to mentlon and we expe«.t that

‘ and was dlsm'rssed- as such. Agemst the judgment of Hngh l;ourt

filed CPLA No 881/2620 in the Suprerne Court of [Pakistan, 'w‘hichbwas disposed of

ser‘vic‘e,r does'.‘all within the jt::rls

ﬁled the mstant service appeai

Aﬁ

L to be true Con: ™

N . .

‘ dedared al! the 117 employees mtiudlng tha appellants as surplus vide order

d retakning the appeilants L

Dunng the course of hearing, the respondents produced cop|e.s of o .
notlf catsons dath 19-07-2019 and 22-07-2019 that such empioyees hed been A
admsted/absorbed in various departments The High Court vide ]udgment dated
- 05- 12—2019 observed that aﬂ:er theur absorptxon now they are- reguiar employees .

.of the provnnc:ai government and woutd be. [treated- as such: for al! mtent and-

\/n\j\-fthéretentlon in civrl secretanat is concerned, being - dvu servants, it would” -

“involve -deeper - appreciatron ‘of the vires of the policy, which have not been”

tmpugned in t‘*e wrlt ‘petition and in" case the appeliants still feel aggrleved.

mreepmg ln vlew the ratio as conta}ned m the 3udgment tuled Tl(ka Khan and
others Vs Syed Muzafar Hussaln Shah and others (2018 SCMR 332), the seniority

would be deter mined accordmgly, hence the petltlon was der'lared as mrructuous S

, '.he appaliants

vide Judgfnent dated 04—08 2020 on. the terms that, the petmoners should" '
approach the "ervice tribunal, as the lssue betng terms and condlt!on of their -

tion of ,'service tribunal, hence the aopeilant e




v

l
) be transferred to Establlshment & Admlnlstratlon Department of the provlnclal-. .

' government lll\e other departments of Ex-FATA were

" 10,

. 8

[

09, Maln )

o l“ rst place declarlng them. surplus ls lllegal as they were servnng agalnst regulur'

posts in adn'llnlstratlon deparl:ment Ex-

.

FATA hence thelr servlces were requlrecl

mergecl In thelr respectave

department Thetr second stance ls that hy deolarmg them surplus and their

~:ul:rsequent adJu tment ln dlrectorates arfected them ln monlton terms as vell asI

t‘:err senror:ty)promotlon also affected bemg placed at the hc;tom or the senlonty

{
line, .

1

In view of the foregorng explanatron, in the ﬁrst place

apprc@ewto count the dlscnrnlnatory behavlors of the lespond-ents wrth the:

N ] “\ /np{ llants, due to whlch the appellants spent almost twelyz. years ‘In protracted
e
' l:tlgatlon rlght from 2008 till date The appellants were' appointed on contract

basis a'rter fu;ﬂlllng all-the codal formalltles by FATA Secretarlat admlnlstratlon .

wing but thelr servlces were not regularrzed whereas szmrlarly appomted persons

by the same :th“ ice wrth the same terms and condltrons vrde appomlment., orders

-dated 08- lD 2004 were regulanzed vide order dated 04 04 "009 Slmllarly a

) batch of another 23 persons appolnted on contrec were regularr’ed vide order '

dated 04- 09 2009 and stifl a° batch of another 28 - persons were regularh.ed vide

order dated 17-03-2009; hence the appellants wcre dlscnmlnuted ‘in ~egular17atioh

Tho 3

. of their servrces without any vaild reason In order te regularve thelr SEI’V[LES the

. appellants repeatedly requested the respondents fo l_on51dc't them at’ par with -

those, who were regulanted and ﬁnally they submrtted apphcatlons ror,

lmplementatlon of the decision dated 29-08 2008 of the rederal governrner"lt'

|
where by a!l those employees workrng |n FATA on conrract were ordered to be

regularized but thelr requests were decllned under the' r.lea that by virtue ol’

presrdentlal orcler as drscussed above they “are employees ‘of provrnclal e

9°Vemme“t and °”'Y on deputatlon to FATA but without deputatron aliowance,_'.__.":" b

o B
- rig et
R A TR A

ncern of the appellants in. the lnshant service appeal Is that I the :

, lL would be ,




_hencc: they cannot be regularlzed the fact however remaln Lhat they were not

employee of " provincial governrnent and were appolnted by admlnlstratlon"'i

.

deoartment of Ey: ~FATA Secretarlat but due to malaﬂde of the respondents, thay

. Were repeateclly :elused reoulanzatlon, Nhrch however Was not warranted In the
:meanwhrle, the plovlnc:lal government promulgated Regularltatlon Act 2009 by .
virtue of whrch all the contract employees ware regularl ed but the appellant '
were _again refused 'egularlzatlon but w:th no plausnbl: reason, heno= they were
again d =cnm1nated and compelling: lhem to file Writ Petitlon ln l-‘eshawar High |
.Court, which was allowed vrde Jud‘gment dated 30~ll~2011 _vylthout any debate, '!
. as the respondents had already declered. them“és provln(:l'al amployees and there Av
was, no - reasori \rx_rhatsoever, to refuse s‘u‘chA regula.rlzetlon‘, “l::ut"rthe reepondent‘ :

. instead of their re'g'ularization; ﬁled.CPlA in the Soorema-‘ 'Court'of Pakistan
/

\

4 goainst _speh decrsron, Whld’l again was an act of dl_»Cl‘!mlﬂd"ltl"l 1nc] mala"lde
\ Y

\/\} h""’where the re<pondents had taken a plea .fhat the ngh Court had allowr.d‘

regularization under the regulars.atuon Prt 2009 but did notrduruss thesr

regulanzatlon under the policy of Federal, Government Iald down 1n the office

memorandum issyed by ‘the cabinet :.ecretary on 29 08 008 dlrectlng the

' :Pgulanzatlon of servlces of contractual employees worklng in FAl‘A henc:e the -
dupreme Court remanded therr tase to High Court to examme UllS asm.ct as well,
'A three member bench of ngh Court heard the argumenb, where tne-

.' re;pondent: took a U turn and agreed to the polnt that' the a,_pellants had been. L :

" discriminated and tney wnl be regulenzed but. sought tlme for CFE‘.aLlDﬂ of posts ‘
and to drpw serwce structure for theqe and other r.mp!oyees to regulate thur
permanent employment The three mernber bench of the l-llgh G ourt had tal\enlu
serious vlew of thé unessentual technlcalltles to hlock the way of the appelan’s -

who too are entll:led to the same relref and advlsed the' espondents that the N

2 :

regularlzatton was allowed on.the basls of Federal Governrnent dE’.ClSlOI’l dated ﬁo-. .

petltloners are suffermg and are. ln trouble besldes mental agons, hence such. R




™

o respondents

“that too

- 10

becretanat and not of the provincia! government In 3 mannef the eppe!lants.'

but the appellents suffered for years for a srngle wrong

1

"hnrcailtres thwcrrted the process dr.spite the repeated dlrectron of the federal

government as weli as of the judoment of the courts. '=1nai!y, Sc_rvk:es of the

were wrongly rcﬁ rsed their nght of regulanzatlon under the Federal Government' |
i Pohcy,'

¢
.

whrch was conceded by the respondents befare thr e memt:ers bench o

refusal of the -
who' put the matter on the back burner and on the ground of sheer. -

anpeﬂan!.s were aery unwrilrngly regularreed in 2014 wrth effect from 200o and -

bench.. is very el

e qu!red to regularize them in the f it place and to, own tr em as thelr own. "

e‘np!oyees bori 1/oe the strength of estabhshment and admmrstratron department .

/

-

unabated as nelther posts were L.reatcd for them nor servrc\. rule.» were framed

for them as ware commltted by the respondents before the ngn Court and =uch |
commitments aré part of the ]udgment dated 07 11 2013 of Pashawar Hrgh

Court. In the wake of 25th Constrtutlona! amendments and upon rnerger or FATA

.ecretenat into Provincial Secretariat ali the departments' a!ongwrth staff were

merged rnto provrncral departments Placed on record is nottﬁcatron dated 08 01+

~ P&D Departrne'rt and law & order departrnent merged Into Home Departrnen: o
vrde notrfrcatron dated 16 01-2019; Fmance department merged mto provincial ‘

Finance department vlde notrfcatron oated 24 01~2019 educataon department

| vroe order dmt&d 24- 01 2019 and srmﬁarly all. other departrnentirke eakat & Ushea

Department Populatron Welfare Dep‘rrtment Industrres, Technu.al Educatior

]

rnerais, Road & Infrastructure, Agrlculture, E‘orests, Irrlgatrnn, Sports FDMA and

]
others were merged |nto respective. Provrncral Departments, but the appellants

berng empfoyees of the admlnrstratron department of ex-FPTA WEFP not rnerged R

R

into Provmcual Estabﬂshmen & Admrnrstration Department rather: they wete

after rontempt of court proceedsngs Judqment of the lhree member '

r

ear eno by vrrtue of ‘such Judgment the respondents were"'

of :ﬁL‘A’Secretenat but step rnotherly behavior of the respondents contlnued-

" ,.019 where P&D Department of FATA Secretariat was handed over to provrncra |

}
i
t
1




‘<'. ."‘ ) ; ‘11

declared surplus, which was dlscnrnmatory and based on malzfide, as-: there was -

no reason For declarxng ‘the appellanm 3s surplus as t{)tul strength of FATA

Secretarlat from BPS-1 to 21 were 56983 of the cuv:l admtnlstratlon agalnst whlch' :

‘t

employees of" prov'nclal government defunct FATA DC, employees appointed by

FATA Secretarlat llne directorates and autonornous bodle-, etc \ruere mcluded |
an*ongst whlch the number of 117 employees including lhe'app’ellants were
granted amount of Rs. 25505.00 mlllron for- smooth transltlon of the employees
as well as departments L6 provrncaal departments an;:l to this effer:t'a summery
was submitted by the‘provinclal gouernment"to the F’ederal'Government,‘ which
WS aocepted a'nd--\)'lde notification dated 69-04-20I9 provlnclal government was "
-asked to ensure payment of salarles and othel obllgatory expenses, including.
termlnal benents as well of the employees agalnst the regular sanctzoned 56983,
posts of ,the aﬁmstrattve departments/attached dlrectorates/ﬁeld folmatlons or
\ "
b«J,\N\"el stwhlle FATA Wthh shows that the appellants were also workmg noamst
sanctioned pnsts and they were requrred to be smooth‘v mergecl with the - el E‘
establlshment and admln:stra!‘aon depaltment of provmcra! govunment but to
their utter dlSl‘TlEY, they were declared as surplus lnspate of the fact that they :

WEre posted agamst sanctloned posts and declaring them surplus, was no more

than rnalal“ de of the respondents Another dlscnmlnato"y behavnor of lne

' respondents can be seen, when a total of 235 posts were created vlde order
dated 11-06 2020 in admm:stratlve departments le. Flnance, home, Lodal
f‘overnment Health Enwronment Informatron, Agrlculture, Irrlgatlon, Mmeral |
and EdUCBthl’l Departments for adjustment of the stal'f .of the respectlve '
departrneht_, of ‘'ex- FATA but here agaln the appellants were dlscnmlnated alnd no -
post was l_reateo for them in Estabhshrnent & Admrnlstratlon Departrne t and -
they were declared surplus and later on. were adJusted ln varlous drrectorat_-,

whlch was" cletnrnental to their nghts ln terms of monetary beneﬁts, as the, '

. allowances aclmlssrble to them in thelr new places of ad;ustmerlt were less rhan RN I i

the one aclmissmle in civ secretarlat Moreover, thelr senlc ity wes glso al’fectedf L
. : o 1 qggr




as they were plac ed at the bottom of senionty and thelr pron;\otions, as the
4 appeilant appotnted as Assistant !s still worklng as Assistant ln 2072 are the
factors, whrch cahnot be ignored and whuch shows that lnjustrcelhas been done to
‘the appeilants Needless to mentlon that the respondents falled to appreclate that
the Surplus Pool Pohcy-ZOOl did not appiy to the appeilants srnce the sarne was
speczﬂcally made and meant for deallng with. the transition ot distrtct system and. -
resultarit re- structurmg of governrnental ofﬂces under the devolut!on of powers .
from provincial to loca| govemments as such the appeilanls ser\dce in erstwhne
FATA Secretariat (now merged area secretanat) had no nex us whatsoeve with -
‘the same, as nelther any department was abol\shed ‘nor any’ post, hence the
' surpluyoei’“oll"y apphed on them was totaily ﬂiegal Moreover the concerned ,
\/J\Veé’rned coonsei for the eppeuants had added to thetr mrsenes by contestlng their
cases in wrang forums and to thls effect the supreme court of Pakistan In. their :
.CdSE in civil petr’non No 881/2020 had also not!ced that the petrtloners bemg..
pursumg then' 'emedv befOre the wrorig forum, had wasted rnuch of the:r time
- and the servlce Trlounal shall justty and sympathettcatly consnder the quertion of

dalay in accordance with law To thrc effect we feel that the deiay orcurred due to
i

wastage of tlme before Wrong forurns but the appellants contrnuousiy contested

- already sponled by the respondents due to sheer techns"alltres ‘and without

I

I

touchlhg mertt of the case, The apex coutt- ls very clear on Lhe point of ltmttatron.
limitation shal‘ not debar- the appellants from the rights accrued 10 thern. in thL

condone thn delay oCCurred due to. the reason rnentioned above

. . 1
. 4 N

the ex-FATA and $uch s

i
Wagrovioe 'S -"-' -Ag_:(j
"“thu rrly

. |
- their case wnthout any break for gettlng )us'oce We feel that the:r case wa.., .

that cases. should be con51dered on merlt and rnere technlc‘alitaes 1ncludmg .

|

' b
lnstant case, the. appeiiants has a strong case on rnerit hence we. are mcnneo tI

I

An accordance with law,. as they were employees of adminlstratton depattment of N

ce was accepted by the respondents tn theu' comment ;

|
i
|

11, _We are of the considered opinion that the appellants has not been treatled '. e




S o 13,
“ * . . 0

N

submltted to the Hrgh Court and thc Hrgh Court vlde j

udgment dated 07-11- 2013 -

de lared thern clvrl servants and employees of adminlstratlon department of ex-

FATA Secretariat and regularlzed thelr. servlces agalnst sanctloned posts desprte

) they were declared surplus, They were drscrlmlnated by not transre-rlng their

servlces to the establishment’ and admrnrstratron department of provrncral

govemment on the analogy of other employees transferred to theu respective B

' clepartments in provmual government and in. case of non- avarlablllty oF post'

Flnance department was required to create posts n“ Establlshment & A |

Admmrstratron Department on the analogy of . creatron of posts in other

- Ac.rnmrsl:'-atrve Departrnents as the Federal Government hr_d granted amount of ‘. : l |
o Re. ZSS)Sﬂﬁﬁon for a total strength-of 56983 posts lncludlng the posts of the o . .
L] 'mts and’ declanng them surplus was unlawful and ba*ed on malafide and - . ' ‘

on thls score alone the rmpugned order is: liable to be set asrcle. The correct ;

course would have been to create the same number of varancles In their
| re spectlve department le Establlshment & Admlnlstratrve Department and to
| post them rn l"err own departrnent and rssues of LhE-ll‘ senrorlty/prornotlon was

.
reqmred to be settled in accordance wrth the prevallrng law and rule. "

12, We hnve observed that grave m]ustlce has been meted out to the|

e appellants in the sense that after’ contestlng for longer for thelr regularrzatlon andl

f‘nally after gettmg regulanzed they - were stlll deprwed oF the s‘ervrcei_ .‘
structure/rules and creatlon of posts de'splte the repeated dlrect‘lons of the thre‘e'
’nember bench of Peshawar ngh Court in its ;udgment dated 0"-11 2013 passed|

) . | in Wnt Petutron No. 969/2010 The same ‘directions has stlll not been lmplemented .

| and the matter was made worse when ampugned order of placlng them in surplus o
pool was passed whxch drrec:tly af'ecl:ed their® senlorlty and the future career of -
the appellanls after puttrng m 18 years of servlce and half of therr servlce has x

alre_ady,been r».'asted in iltlgat n.

AT A .
“-«shnu. on
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C _heard and record perused

= Promotion & Transfer) Rules, 1989. Neediess to mentlon and is expected o

,-

) Learned counsei for the appe!lant present Mr. Muh ;

3_-‘ \

‘Butt Addltronal Advocate General for respor\d nts prt:sent &

Vrde our detalled 3udgment of. today, passed in service aopeai

’bearmg No 1227/2020 tttied Hanif—Ur-Rehman Versus Governrnent o;'

Khyber Pakhtunkhwa through its Chlef Secretary at. Clvri aecretanat"“

Peshawar and others” " the lnstant servrce appeal is accepted The

1mpugneo order dated 25-06-2019 is . set aside with dlrectlon to the

'-respondents to ad]ust the appe!lant in- h!s respectwe departrnent ie.

Establrchment & Adrnmrstratlon Department Khyber Pakhtunkhwa agarnst

~ his respectlve posts and in case of non- ava:lablhty of posts the same be

created tor the’ appellant on the same manner as were created for.other’

Administrative Departments wde Finance Departrnent nctrf‘ cation dated

11~O6 2020 Upon., hIS adjustment in hrs l’eSDECL‘iVE department the

-appellant is heid entitied to all consequentlal beneﬁts The issue of his
.‘ senlonty/promotron sha!l be dealt with in accordance ‘with the provisrons ‘. ' .'
contaaned in CIV" Servant Act 1973 and Khyber Pakhtunkhwa Government - ". |
Servants (Appo:ntment Promotron & Transrer) Rules, 198 particulariy_f o

Sectron -17(3) of Khyber Pakhtunkhwa Governrnent SerVants (Appomtnent: o

that xn v:ew of the ratio as. contained in the judgment trt!ed Tkka Khan

' arid others Vs Syed Muzafar Hussarn Shah and others (7018 SCMR ;3?.),

the -s2niority would be deterrnmed accordangly Part:es are. left to bear

thejr own costs. Flle be consrg d to. record room.

‘.‘h‘ad Ade at |

o A P TR =




14 :‘.' .'..._.,;_'..‘ ’

In vaewl ef the foregomg drscusslon

‘.

i set aside wlth dlrectlon to the respondents to a

respective department |e Estabhshrnent & Adrn!nfstratlon Department Khyber

Pakhtunkhwa against thelr respect!ve posts and ln

case cf non ava Iabtlrty of'.
’ posts,

the sarne sha!l be created for the appeflants on the Same’ manner as were o

created “for other Admlnlstrative Departments VIde Flnance Department

_, 'notifcatlon dated 11- 06-2020 Upon thelr adJustrnent

department

servants (Appo:ntment Promot:on & Transfer) Rules, 1985 part:lculariy Sect!on-

17(3) of Khyber Pakhtunkhwa Government Sewants (Appolntment Prornntion

: -.'Transfér) Rures 1989 Needless to mentxon and 1s. expected that m v:ew of h

f

_ ratlo.as’ contamed in the Judgment tat!ed Tikka- Khan and other= Lo

i Vs Syed Mu,.afar

Hussain Shah and others (2018 SCMR 332), the semority wouid be determined

af'rordmgly Parties are left to bear thear own £05ts, lee be consngned LO remrdv' o

room

. ANNOUNCED -
14:01.2032.

(AHMABSTETAN TAREEN)

(ATIQ-UR-REHMA\I WALIR)
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The Chief Secretary, 041~ f'i pa! 0\ )/l\ >

Government of Khyber Pakhtunkhwa, = =~

w5 (57,
Peshawar. . _ \/’< )/‘} .' '

Subject: APPEAL FOR ADJUSTMENT IN CIVIL SECRETARIAT AS PER'.
SERVICE TRIBUNAL JUDGMENT DATED 14.01. 2022 ) L

Respected Sir,

It is stated with great reverence that in pursuance offintégration and’
merger of erstwhile FATA with Province of Khyber Pakhtunkhwa I, the undersigned,
besides others, was declared as “Surplus” by the Establishment and Administrafidn:'.
Department(Regulation Wing), Khyber Pakhtunkhwa vide Notifi cafioh E
No.SO(O&M)/E&AD/3-18/2019 dated 25.06.2019. Later on, 1 was ad]usted in the‘
Prosecution Home Department, Khyber Pakhtunkhwa. . ,

2- ~ Some of the officials filed case in the Court and the ‘_HOn’bIe Service .
Tribunal, Khyber Pakhtunkhwa passed a Jddgment dated 14.01.2022 and set aside the,;l
above Surplus Notification. Operative part of the Judgment is reproduced as under‘
(Page-14 of the judgment); , . .
“In view of the foregoing discussion, the instant appeal along\ﬁith Connecied
service appeals are accepted. The |mpugned order dated 25 06 2019 is set

aside with direction to the respondents to adjust the appellants in their

respective department i.e Establishment & Admlmstratlon_ Department,

Khyber Pakhtunkhwa against their respective posts and in"‘ca's'e of non:-'"ij _

availability of posts, the same shall be created for the appeliants on the same
manner, as were created for other Administrative Departments vide Finance
Department Notification dated 11.06.2020.....” |

3- In pursuance of the above judgment, I am also entitled to be adjusted |n v
. Civil Secretariat, Khyber Pakhtunkhwa Peshawar. : ‘

4- Above in view, it is humbly requested to kindly issue my édjustment orde'r
in Civil Secretariat, Khyber Pakhtunkhwa as per judgment of the Service Tribunal dated '
14.01.2022, please.

. Faithfuliy Yours  ef -
& }@m«\ Pellet 23
e isbah Ullah

Naib Qasid (Ex- FATA)

o

D - |
to be tru' Copy ©3-7% ff??“’oz |
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FAYS AND® ALLDUANCES
0001-Kasic Fay

1201-House Rent Allowance 4
1210-Convey Allowance Z00%
1300-Nedical Allowance
1833-Inteqrated Allwnce (200%)
1964-adhoc Allowance 20108 LOX
1966-Spec1a1 Allowance 30X

2211-Adhoc Relief A1l 2016 10X

G Gross Paq and Allowances
D&DUCTION

GPF Batauue 193, GG
3501-Benavolony Fund
3511-Addl Ciovp Insurance
3604-5raup iwsurance

i
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¥
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To .

Deputy Commissioner,
Charsadda.

Subject- ARRIVAL REPORT

.Dear S,ir, .

.

in Comphance With Estabhshment & Admlsmtratton Department
(Regulataon ng) Government of Khyber Pakhtunkhwa Notlflcatuon NO.SOE- -
Al (E&AD)1- 3/2019/Erstwhlle FATA - Dated Peshawar 19-07-2019, |
Misbahullah (BS-01) submitted my arrival report to. ,—07 -2019.

t

Your s Fa:thfully

Misbahul!ah
Naib QaSld

to be true CODV
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. ¢ ADMINISTRATION INFRASTRUCTURE &CO ORDINATION ‘
oL DEPARTMENT MERGED AREAS SECRETARIAT PESHAWAR. DDO &

- CODE PR0310.
LAST PAY CERTIFICATE

P.NO. 50174759

Last Pay Certificate of Mr. Misbah Allah- N/Q (BPS-01), of the. Administration
Infrastructure & Co Ordination Department Merged Areas Secretariat Peshawar DDO CODE
PRO310. here by placed in surplus pool of Establishment and Administration Department
Government of Khyber Pakhtunkhwa vide Notification No SO(O&M)/E&AD/3-18/2019 Dated

© 25/06/2019 He has been paid up to 30-06-2019. at the following rates:-

‘ S.No PAYMENTS S.Neo DEDUCTION .

1 | Basic Pay . 10870/- 1 | B/Fund (Excha.) 246/-
2 | House rent Al 2006/- 2 | R Ben & Death Com 0

_' .3‘ Convey Allowance ‘1785/- T 3 | GP Fund . - . 400/-:

! 4 | Medical Allowance 1500/- 4 | GPF loan princ?pa] 0

‘ 5 | Special Allowance- 3261/- 5" | Add Group Insurance -

‘ 6 | Adhoc Relief - 2016 860/- -6 | 5% House Rent charges |0

}' 7 | Adhoc Relief - 2017 1087/- 7 Group insurance 490/-

j 8 | Adhoc Relief 2018 | 1087/~

" 9 lntegfated AIlowanc;: 450/-" .

| 10 - | Spl Conveyance to 0 )

Disable |

_ 11 Overtime All 0 ‘

| Grand Total 22906/--

g ’ Total Deduction:- 1139/-

Gross Pay: ‘Rs.22906/- Ded: Rs.1139/-Net Pay Rs.21767/-
1) Balance of Rs .Nil/-on A/C of GP Fund Advance is récoverable @ Rs.Nil/-PM

He made over charge of (AI&C) Department on the afternoon.of 30-06-2019

S

Estate Officer/DDO
AI&C Department



POWEROFATTORNEY
BEFORETHE K eyrrry Fowa'bive/
No. S# Mo /2¢Y of 2028

//W Y,
VERSUS

Céw’ ,{ (P&

I/we ' do heteby appoint & constituteThe Law Firm Of

SHAH | DURRANI | KHATTAK

(a registered law firm)as counsel in the above nientioned'case, to do all or any of the following acts, deeds
and things:-

1. To appear, act and plead for me/us in the above mentioned case in this Court/Trbunal
or any other court/tribunal in which the same may be tried or heard and any other -
proceedings arising out of or connected therewith.

2. To sign, verify and file Plaint/Written Statement or withdraw all proceedings, petitions,
suit appeals, revision, review, affidavits and applications for compromise or withdrawal,
or for submission to arbitration of the said case, or any other document, as may be
decmed necessary or advisable by him for proper conduct, prosecution or defence of the
said case at any stage.

3. To do and perform all other acts which may be deemed necessary or advisable duting the
coutse of the proceedings.
AND HEREBY AGREE:-
a) To ratify whatever the said Advocates may do in the ptoceedings in my interest, -

Not to hold the Advocates responsible if the said case be proceeded ex-parte or
dismissed in default in consequence of their absence from the Court/Tribunal
when it is called for hearing or is decided against me/us.

b) That the Advocates shall be entitled to withdraw from the prosecution of the
said case if the whole OR any pat of the agreed fee remains unpaid,

In witness whereof 1/We have signed this Power of Attorney/Wakalat Nama hereunder the contents of
which have been read/explained to me/us and fully understood by me / us this day of

Rl

‘ Signature of Exyecutant(s)
Jzhe,
. (780 7o 1Yy 655
Accepted subject to term regarding payment of fee for/on behalf of The Law Firm of Shah |

Durrani | Khattak. :

.~

f >
ALI GOHAR DURRANI
Advocate High Court

aligohar@sdklaw.or

2 » M. | 492_332-9;9-7427 | | ;7 . é%_,

Zatak Arif Shah : ‘ Babat Khan Durrani
Advocate High Court , Advocate High Court
0333-8335886 0301-8891818
Hannah Zahid Duttani ' Sarag Aziz
Advocate High Court Advocate District & Sessions Court(s)
Shah | Durrani | Khattak
(A registered law firm)

www.sdklaw.org  info@sdklaw.org
231-A, Street No. 13, New Shami Road, Peshawar.
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