|

BEFORE KHYBER PAKHTUNKHAWA SERVICE TRIBUNAL PESHAWAR

P

¥

Service Appeal No.1091/2023
Aziz Ullah PST GPS Garang No .1 District Mohmand

i Yersus

Director Elementary an:d secondary Education Khyber Pakhtunkhwa &others

| INDEX

S.No | Description of the Documents Annexure Page
1 Comments | .............
1-2
2 Affidavit | ............. 3
3 Judgment ‘ AL 4-9
4 Copy of the closer I woBo.l 10
4 Governor Notiﬁcatidln iiCoiiiins 11
5 Order of the appellafe committee ...Do.. 12
6 Notification of Finance Department U T 13-14

[¥€ponent




2,

Service Appeal No.1091/2023 Kt er Tatl Seidn
Mr. Aziz Ullah PST GPS Garang No .1 District Mohmand Ejﬁ}j

i ._&:(9_’2: 3

BEFORE KHYBER PAKHTUNKHAWA SERVICE TRIBUNAL PESHAWAR

Versus
o

Director Elementary and secondary Education Khyber Pakhtunkhwa &others.

Para-wise comments on behalf of respondents No.1 .3 & 4

Respectfully Sheweth.

Preliminary objections.

i. That the Appellant has no cause of action, locus standi to file the instant Appeal.

ii. That the matter in the instant appeal is a close transaction as has already decided by the
Honorable Peshawar High Court in W.P 4597-p/2018 decided on 30-10-2019.(Copy of
the judgment attached as annexure - A).

iii. That the Appellant has not come to this court with clean hands.

iv. That the appellant has concealed material facts from the Honorable Tribunal.

v. That the Appeal is barred by law and limitation. |

ON FACT

1. Pertains to record

2. Incorrect and denied. That the community school teachers project was closed down on
31-12-2010. Consequently, the services of all the community teachers of the project were
dispensed with vide Notification dated 31.12.20210 (Copy of the notification is attached
as annexure - B). However, after a break of about one year and four months. These
teachers were re-appointed vide this office Notification No. 14047-52 dated 30.8.2013 on
the given term and conditions as reflected in the re-appointment order (copy of the
Notification is attached as annexure — C and Governor Notification is attached as
annexure- D).

3. Incorrect hence denied. It was the policy of the Government at that time to close down
the community school project and as such the community schools were closed down
while the services of the teachers were dispensed with vide notification dated 31.12.2010

(see annexure - B). However, the eligible teachers were re-appointed after breaks of one %
year and four months vide this office order dated 30-8-2013 (see annexure C).
4. Correct to the extent that the appellant along with others similar teachers filed Writ
Petition N0.2803/2020 COC.NO0.99/2023 in the Honorable Peshawar High court
Peshawar. The Honorable Peshawar High Court converted the same in to appeal and was
sent to respondents to decide the departmental appeal of the petitioners within a period of
one month from to-day, without fail, while passing a speaking order. So the appellate
committee constituted for the said purpose and it heard the appellants in the light of
Peshawar High court judgment on its meeting dated 21.3.2023 and the appellate
committee decided that the petitioners are not entitled to back benefit of pay protection
for the period served in the community school project. (Copy of the order is attached
annexure - E).
5. As elaborated above in Para 4.
As elaborated above in Para 4.
7. That the appellant has not any legal right for the pay protection on the following ground.
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GROUND. i

. Denied, the appellant was dealt as per law /rules and policy.
. Denied, the appellant was dealt according to the Article 4and 25 of the constitution of

Islamic republic of Pakistan 1973.

. Denied, the appellant was dealt as per law /rules and policy.
. Denied, the appellant was dealt as per law /rules and policy.
. As mentioned in above Paras in the facts that the respondents re-appointed the appellant

vide. Order dated 30.8.2013 and then the pursuance of the notification dated 11.5.2012
issued by the Governor Khyber Pakhtunkhwa and the appellate committee is considered
the view of the petitioners are not entitled to back benefit of pay protection for the period
served in the community school project. (Copy of the order is attached annexure - D).

. Denied. The appellant was dealt as per rules.
. That the appellant is not entitled for pay protection and as per Government of Khyber

Pakhtunkhwa Finance Department (Regulation Wing) Notification No. FD(SOSR-1)12-
7/2014 dated Peshawar, 6 February, 2014 as pay protection cannot be granted to them as
per Para IV and Para V of the said notification reproduced as “(iv) that there is no
break/interruption between contract service & regular service.(v) that the service
rendered on contract basis shall not qualify for pension/gratuity.” (Copy of the
Notification is attached annexure —F).

V. That the service rendered on contract basis shall not qualify for pension/ gratuity.
H. That the respondents seek permissions to advance other ground and proof at the time of

hearing.

It is therefore most humbly prayed that the appeal of the appellant may kindly be
dismissed with cost.

Respondent No.1
xy'lzj/
Respondent No.3 Director
Elementary and secondary Education department
Government of Khyber Pakhtunkhwa
I/W} |
Respondent No.4 District Education Officer

District Mohmand
AD
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BEFORE KHYBER PAKHTUNKHAWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No.1091/2023
Aziz Ullah PST GPS Garang No .1 District Mohmand

Versus

Director Elementary and secondary Education Khyber Pakhtunkhwa &others

AFFIDAVIT

I am Mr. Noor bad shah ADEO litigation District Education
office Mohmand do hereby declare and affirm on oath that above
comments are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Hon, rabble Tribunal.

It is further stated on oath that in this appeal, the answering
respondents have neither been placed ex-parte nor their defense is
struck off.

g? .f .{.E é\ {ﬁy
Deéponent
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OFFICE OF THE AGEN Y EDUCATION (OFFICER
" MOHMAND ACENCY AT HALLANAI
- P.NO.0924290180 PAX: 0924290180 |

DATED Ghallanai.

N ) {2010

Reference Dlrectorate of Education (FATA) vide No.8878-87, dated 13-12-2010,
. competent authority has decided to close all the community M/F schools in FATA,
| Thetefore all the teachers/class IVs wotking in community schools in Mohmand Agency
i . are hereby informed, that their servnces will be dispensed with on 31-12-2010.

- To
; The Teachers and Class Vs,

'y of all community schools in Mohmand Agency.
| | Subject:  CLOSING OF :ISCHOOLS/TERMINATION.
; Memo: -
|
|

- However service marks will be given to them when they apply for regular posts as per
policy.
All the commumty schools teachers and class IVs are directed to hand over complete
record df students/furniture etc to the concerned cluster incharges, AAEO,s complete in all respect.
Otherwise no payment for the' period of service will be made to the defaulters.

- l 7

| ' Agency Education Officer,
~! | l Mohmand Agency at Ghallanai.

Endst: No._//8/ Lty \™ IDatedi_ /4 [/ 22010,
Cc: |

Director of Education (FATA) K.P K. Peshawar.

Political Agent Mohmand Agency at Ghallanai.
Agency accounts Officer Mohmands at Ghallanai. p
All AAEO,s Male & Female to inform all teachers of

Community school§.

ol a

V4 /
' &~ Age/ﬁ?:’y Education Officer,
( Mohmand Agency at Ghallanai.

Aziz ur Rehman/@ - I




4 ,',’.‘.‘": ; } (7K h'" \ 4 .
L \'\’- ’55“ W * ’%k f oad Pesnawa: (' N
_ %

" ' T 1 e et =N, . . T - S
\. ’. PR ) h'"w\k{\( SRR . AR ) S o .,'
. ;. .‘ .)OCMI s'(Ctor U‘\parune"t /- [% N r LR

D 4 -
- \' Baehy : *'\

- .

Notifien ﬁﬁn- e AT " )
iNo. SQ(I% )/%I)ICQTIU‘)Q-I{W The Gt vernor Khyber Pakhtunlrhwa in- hu ¢z pav;{y az
A'l e Compcten( Aulhomy hm

lv(aom l bean plca ed lo appro\ra 1he re- aPpOlnlmenl 0'..
muni y School ‘cachnrs who q ralify: lo be po.dnd aqcun the rpgular postz of

= -
| ST (BS /) m phaoed manncr allle rospt\clwc Agr-nme" & FRs, purely -0n mer«l

basis in ac .
‘-0“"1“60 with [he existin ) lccruxlmchl cr .erm but in relavation of upper

age hm:l with 1mmcdxalc cl!ccl as sp tcified belowr. -

B 213;1!2"33:(';09“‘" Va"““l ST (30'7) pO i+ in lhr‘ Primary/li ddle Schools -
. no fros ' will be Tilled up from aimongst'the Ccz'nmumly School Teachers and
. 3. C&Pdida!{?'bonol(jefej faf fGCiUtlment ['“ all the ellg'ble Commumly

Tho non: !ocal °“°'°’f— Camm J“'W School Teachers smn be considered for

re-appoinlment zgainst e regular . vacan: posts of PST (BS- ) aitar 3
- adjusiment of locqlquahned tk:achars. coL . ) o

[
t & The services of the un- -.1ua!=l|f d tpachar shal. be dispensed vmh L~

—

“aL The COmfnunuy Schoolo wicse leachers are apponnled and shifted lo oler
. ~schao}v agains! regular’ poots woulu ba closeu down. :

5. The jyrespeclive Commumlv'>chco!s "luden would be olurtpd o rmaﬂ:;y
: regmor schoo.s and no furlhe - recrwtmenl of «.,ornmunlly School teacher will
' be miade. : .

] ' . -

3 ' . - .' L _ Secxt_tarj
o o Sochi Sectors Depazlment
I'A‘l A Secret'u 1at Peshawar

Endut No Even Dated Posh'iwar the 1 |:05/2012

-

. Copy forwarded lo thc - oL
1. Secrelary {o Governor, Ihybe” Pakhlunkhwa 'Jeshawar.

LN

2. Addl: Accountant General (PF) Sub Offic‘e Peshiawar. . ‘ ,
3. Director Educalion FATA, Perawar. . N . ; K .

4. AlLPolitical Agents in FATA. - L -
5. DCO. Peshavar, Kohat, Bannt, Laldd, D.L, Kh‘nuTank - : L
6. Agency/ District Accounts Offi ters conrerneo . . :

7. All the Agency. Education Ofiicer in FATA™ L

S lo Additional Chiel Secreii ry FATA Peshwar.
g g 1o € s:ecrolan/ Staclal Soclor s Department, FATA Secrehri«l Deshawar

:O PS to Secrelary P&D, FATA & ecmlarlal Pcs hawar, T ‘

R L ; /Qﬁccr [Edu) SSD -

- M iT!\chth riat, Peshawar
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GOVERNMBNT OF KHYBER PAKHTUNKHWA

Block “A” Opposite MPA's Hostel,'Civil Secretariat Peshawar
Phone No. 091-9223587

/ ELEMDNTARY AND SECONDARY EDUCATION DEPARTMENT

1]

Dated Peshawar the April 6, 2023

No. QO{LmIV]F&QED/COC#(S‘)-I’/ZOZ’4/\\'!’#4140 P/2020/\lmt1fn Khah & othch'

K
WHEREAS Musmfn Khan and 19 other nppellant (peutloncrs) \wcrc mmally appomtcd ns PST
Teacher in the PrOJect Community School Teachers for a project period at various community schools
of District Mohmand in the year 2000 10 2007.

2. AND WHEREAS, the Commurity School Teachers project was closed down on 31-12-2010.

3. AND WHEREAS, the Community School Teachers were re-appointed consequent upon the
direction of Competent Authority vide order No. 6048-61, dated 09-12-2011,

v '
4, AND WHEREAS, in pursuance of the notification No, SO(E)SSD/SCTR/99-10, dated
11-05-2012 duly approved by the then Governor Khyber Pakhtunkhwa the services of the appellant were
regularized w.e.f. 01/05/2013. .

5. AND WHEREAS, Mustafa Khan and 19 others filed Writ Petition No. 4340-P/2020 before the
Honorable Peshawar High Court with the prayer of counting their previous services towards pay
protectlon and back beneﬁts

Al !,_“_..

i
6. AND WHEREAS, the Honorable Peshawar High Court Peshawar vnde its Judgrnent dated
10-12-2020 treated the writ petition as departmental appeal and transmitted the same to the respondent
department for consideration and decision in light of the judgment in writ petition No. 2802-P/2020 as
well as d?iision strictly in accordance with Civil Servant Pension Rules, 1963 and the guidelines laid
down by the larger bench jn Writ Petition No. 3394-P/2016 titled Amir Zeb etc Vs Account Officer,
Nowshera & others. r

7. AND WHEREAS, the respondent department in th t\: light of Judgment of Peshawar High Court
in Writ Petition No. 4340-P/2020 conducted a Departmentad Appelhtel Consideration Commmee

- meeting on 21/03/2023.

8. AND WHEREAS, the respondent department in the light of judgment dated 01-03-2022
conducted a Departmental Appellate Committee meeting and provided opportunity of hearing to the
petitioners.

9. NOW, THEREFORE, in pursuance of order dated 10-12-2020 the Honorable Peshawar High
Court Peshawar, consulting with relevant law, rules, policy and recommendations of the Appeliate
Committee meetmg, discussed hereinabove, the undersigned, in the capacity of Appellate Authority is
of the considered view that the petitioners namely Mustafa Khan and 19 others are not entitled to back
benefits and pay protection for the period served in Commumty Schools Project, hence, the claim of the
petitioners hereby stands rejected in the interest of public service,

SECRETARY
E&SE DEPARTMENT
Endst: of even No & date: s

Copy of the above is forwarded to the:
1. Additional Registrar (Judicial), Peshawar High Court, Peshawar.
2 Additional Advocate General, Peshawar High Court, Peshawar.
. Director, Elementary & Secondary Education, Khyber Pakhtunkhwa, Peshawar.

/4 District Education Officer (Male), Mohmand. . .;

Section Officer (Lit-1I1), Elementary & Secondary qucuuon Dcpartmen\t
Teachers concerned.
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GOVERNMENT OF KHYBER PAKMTUNKHWA {a
FINANCE DEPARTMENT j
(REGULATION WING) / 3‘

PESIN

NG. FD (SOSR-1} 12-7/2014

Dated Peshawar the 6 February, 2014 @
Alt Administrative Secretaries to Govt: of Khyber Pakhtunkhwa,

The Senior Member, Board of Reyenus, Khyber Pakhturikhwa,
The Secretary to Governor, Khyber Pakhtunkhwa

The Frincipal Secretary to Chief Minister, Khyber Pakniunkhwa,
The Secretary, Provincial Assembly, Khyber Fakhtunkhwa.

The Secretary Finance FATA, FATA Secrefariat, Peshawar,

All Heads of Attached Departrments in Khyber Pekhiunkhwa,
AllDivisional Commissioners in Khyber Pakhtunkhwa,

All Political Agents / District & Sessions Judges in Khyber Pakhtunkhwe
The Registrar, Peshawar High' Court, Peshawazr.

The Chairman, Public Service Commission, Khyber Pakhtunkhwa,
The Chairmarn. Services Tribunal, Khyber Pakitunkhwa

The Accountant General, Khyber Pakhtunkhwa, Peshawar,

Subject: PROTECTION OF PAY OF CONTRACT EMPLOYEES ON
REGULARIZATION f APPOINTMENT ON REGULAR BASIS,

Dear §ir, .

1.
2.
3.
4.
5.
8.
7
8.
9
4
1
1
1

0.
1.
2.
3.

. |

i pursuance to the Finance Division's Office Memgrandum
NO.7(3)R-1/2012 dated 3:% May, 2013, the competent authority is pleased to
allow the pay protection ic non-Gazetted contract employess on their
reguiarization / appointment on.regular basis with immediate effect subjedt (o the

R following conditions:- | .
|

tarmis  and conditions, circulated by this  Provincial

’ ’ |
i) That the contiact appointment has besen made on standarg  ~~
Geovernment az amended from time tc tima.

iy That the contract employee has applied through proper
channel and has been properly relieved by the appoeinting
authority. This condition shall not apply in case cf
reguiarization on the same post.

. ]

fiiy That regularization / regular appoiniment has heen mads
\ifvi.ti*s the approval of comipetent authdrity. '

That there i§ no break / interruption between contract servine
and regular sérvice,

it et

iv)

That the service rendered on contract basis shall not qualify
'er pension { grawity.
o

i) That in case of regular appointment in lower grade, pay shall
not be prolected.
I

.’Yc‘urs faithfully,
(RAZAULLAH KHAN]

Addl: Secretary (Reguiation)

ATy
» ’ : . BTG

v




Endst: No .FD (SOSR-1) 12-7 /2014 Dated 6™ Feb, 2014

Copy for information & nei;eésary action to the:-

The Direcior, Treasuries & Accounts, Khyber Pakhtunkhwa.

All the District Comptrofler of Accounts in Khyber Pakhtunkhwa.
The Direclor, Local Fund Audit, Khivber Pakhtunkhwa, Peshawar.
The Director, FMIU, Finance Department.

The Treasury Officer, Peshawar.

The Secretary, Board of Revenue, Khyber Pakhtunkhwa.

All the District & Agency Acoounts Officers in Khyber Pakhtunkhwa / FATA.

N O ;h LN

W/

(MASOOD KHAN)
Deputy Secretary (Reg-ii)

Endst: No, & Date Even

Copy for information is forwarded to:- '

—

All the Section Officers / B{Jdget Officers in Finance Department, Khyber
Pakhtunkhwa, Peshawar.
The Private Secretary to Senior Minister for Finance, Khyber Pakhtunkhwa.

The Private Secretary to Secretary / P.As to Special Secretary / Additional
Secretaries / Deputy Secretaries in Finance Deptt:

o

/ =T
(Waz;r M(hammad Afgar)
Séction Officer (SR-1)

Saved in (Disk-D) Office Wark - Notification Folder /




