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BEFORE KHYBER PAKHTUNKHAWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No.1078/2023
Mr. Mustafa Khan PTC GPS Amno Khel Ghallanai District Mohmand

Versus

Secretary Elementary and secondary Education Khyber Pakhtunkhwa &others.

Para-wise comments on behalf pf respondents No.1 and 3.
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Preliminary objections, i Oitzed _[,é/ O - 2:?

i. That the Appellant has no cause of action, locus standi to file the instant Appeal.

ii. That the matter in the instant appeal is a close transaction as has already decided by
the Honorable Peshawar High Court in W.P 4597-p/2018 decided on 30-10-
2019.(Copy of the judgment attached as annexure -A)

iii. That the Appellant has not come to this Honorable Tribunal with clean hands.

iv. That the appellant has concealed material facts from the Honorable Tribunal.

V. That the appeal is barred by law and limitation.

Respectfully Sheweth.

ON FACT

1. Pertains to record.

2. Incorrect, hence denied. That the community school teacher project was closed down on
dated 31-12-2010, Consequently the services of all the community teachers of the project
were dispensed with vide notification dated 31.12.20210 (Copy of the notification is
attached as annexure B).However after a break of about one year four months,
Consequent upon the Notification of Governor Khyber Pakhtunkhwa, these teachers were
re-appointed vide order 14047-52 dated 30.8.2013 on the given term and condition as
reflected on the re-appointment order.( Copy of the Notification is attached annexure —C
Governor notification is attached annexure. D)

3. Incorrect, hence denied. It was the policy of the Government at that time to close down
the community school project and as such the community schools were closed down
while the services of the teachers were dispensed with vide notification dated 31.12.2010
(see annexure B) However the eligible teachers were re-appointed after a break of one
year four months vide this office order 30-8-2012 (see annexure — C).

4, Correct to the extent that the appellant alongwith others similar teachers filed writ
petition No0.4340/2020 COC NO.69/2023 in the Honorable Peshawar High court
Peshawar. The Honorable Peshawar High Court converted to appeal/representation and
sent to respondent.2 for consideration of grievance of the petitioner in light of the
judgment of this court mentioned here in above. So the appellate committee constituted
for the said purpose heard the appellants in the light of Peshawar High court judgment on
its meeting dated 6.4.2023 and the appellate committee decided that the petitioners are
not entitled to back benefit of pay protection for the period served in the community
school project. (Copy of the order is attached annexure. E)

5. As elaborated at Para 4 of the fact.



&

GROUND.

A. Denied, the appellant was dealt as per law /rules and policy.

B. Denied, the appellant was dealt as per law /rules and policy.

C. Denied, the appellant was dealt as per law /rules and policy.

D. Denied, the appellant was dealt as per law /rules and policy.

E. As mentioned in above Paras in the facts that the respondents re-appointed the appellant
vide order dated 30.8.2013 and then the pursuance of the Notification dated 11.5.2012
issued by the Governor khyber Pakhtunkhwa and the appellate committee decided the
petitioners are not entitl#d to back benefit of pay protection for the period served in the
community school proj ed;t. (Copy of the order is attached annexed- D).

F. Denied. The appellant wds dealt as per rules.

G. The nature of the writ petition No.1188-p/2014 and 361-p/2023 is totally different from
this instant appeal. .

H. The nature of the writ petition 3221 —p/2013 is totally different from this instant appeal,

L. That the nature of the Wwrit petition 5585-p/2018 is totally different from this instant
appeal. :

J. Incorrect, hence denied. The nature of the appeal of the appellant is different from the
referred writ petition. s

K.  That the appellant is treated in accordance law and rules under the
principle of equity and equality. "

L. Incorrect, hence denied.

M.  That the appellant is not entitled for pay protection and as per Government of Khyber
Pakhtunkhwa Department (Regulation Wing) Notification No. FD(SOSR-1)12-7/2014
dated Peshawar, 6th February, 2014 as pay protection cannot be granted to them as per }
Para IV and Para V of the said notification reproduced as “(iv) that there is no
break/interruption betwéen contract service & regular service.(v) that the service
rendered on contract basis shall not qualify for pension/gratuity.” (Copy of the
Notification is attached annexure —F).

N.  Incorrect, hence denied.

0. That the appellant was treated according to the law and rules.

P. That the appellant seeks permission to advance other ground proof at the time of hearing.

It is therefore most humbly prayed that the appeal of the appellant may kindly be

dismissed with cost.
Respondent No.1 retary
Elemenfary and Secondary ¥ducation Department,
Government of Khyber Pakhtunkhwa
| Respondent No.3

District Mohmand
&
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BEFORE KHYBER PAKHTUNIKHAWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No.1078/2023
Mustafa Khan PTC GPS AHIAO Khel Ghallanai District Mohmand

- Versus

,1 .

Secretary Elementary and secondary Education Khyber Pakhtunkhwa &others.
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. AFFIDAVIT

‘[ am Mr. N001l‘ bad shah ADEOQ litigation District Education
office Mohmand do hereby declare and affirm on oath that above
comments are true and correct to the best of my knowledge and belief
and nothing has been ¢concealed from this Hon, rabble Tribunal.

It is further stated on oath that in this appeal, the answering
respondents have neither been placed ex-parte nor their defense is

1

struck off.




f el

ﬂmmLLm”V”-_»g,bh _

t»‘lr"'ﬁ UJWAR JHGRC OUF 15 FESHIATY AR

(J m{mi(fi De_pw p‘[';;u‘;;} ,-
" WP Mo, 459'7-1*/201;;3 longyith oo L

CMMNe.2293-PL088 . . |
:JUDGMIEI w7 :

Da.te ofhéarihg.: ..-.1.0 32 S . .
l tmaner. "(Am.ar Gul A& 'Qg!g,éfgl‘_.'-,&y__ _ ‘ C _

I fr.Sma’uﬂa(; Mﬂmwzf Adigeate . . TE ‘jil':’ "
-y S O S B
ies potm’uzrs J_Dwecrc L’d zc:ﬂm;ﬁ_wiL 0 CoER oy

_ ulhers) Dy: M, Rab I awes Kliare, Ad G R X

T A

| MOHAMMAD YBI: AT 1 KHAM, §- The
© Department of B -ation TATA, i order 10
raise literacy lev 1, launhed -a projec: of . © 7l T
_ STV o il
~ Community Sch ols uncer FATA Anaual -. 0o

Development Program in the year 1990l .

20.10,2010 wii rein, 956 £ shools were opied. s A

;.
and total 191% ":{)2 per scli J_ol) were 'dp},{Otl ) SRR
y s PBT sinee 200% mclu lsu : Lho e (lit e :

. [ . . . 3 oy 1ger : S B
= 7T afler fulfilu i of oll cods § fortantiticy, Toerta - ’ i”l '
Jaw and ¢ ‘der - siuntior in BATA, “Faouy
“ichools woare  destroyes -ond being . pon- ' o

Scanned with CamScanns

v g——— -



same as the teacl ers. were getting sal

. without performiig their duties,

9.

{unctional schools, t wag

Iiz mesting of

Standmg Committ e of 'S.AF'IiAIﬁ.IwId"cju' ‘
21122011, it wa decided thet the' FATA .

Secretariat should: regularize the services of .

v

. Comuunity Schoo " teacher's from their initial

- resruitmént vide I ters dated 16.01.2012 and

26042012 Aftel apg‘nr;)val"hof S;@;rnﬁaiy.by.

the C_io‘V'erhxﬁéﬁf o Kﬁyﬁex .Pald1‘ti%n]diwa, the'

- Community Scho 1’ teachers were adjusted

+

agaiﬁ’st régular po ifs pf‘ PST'.BP.S-_'O? and i

this respect, the Secrelary Social Sectors

Dgpartmén’t FAT \ -issued notification on

..1'.1_;05.201,2 anid thcy 'Wc.r_e. su.l.)s.cciécntly.
i ,lréglﬂdr;zc‘c'l‘ howev :r,'ilhq scrvlogs :.l'el_ld'cl‘e.(i by
'thc. petitioners on fiol.)ll'p.»ét' bﬁ;’ig fc;lr 1;101‘@; than
10 y_{:ufs.weie :.‘ot‘;cx-—it‘m_.d‘éd I!?t '.thcm for -~

. .Pensionary - bene its, ngainst - which  the

——

L. P A//;
et ad

pin,

decided 1o cloge (he'

aricg

m —

i
1

—————

Scanned with CamScanner




e T
. . : .
x .

-

petitioners _ﬁlcd_ cpresentation tut the saige,

viag regretied on 29.08.2018, f:bncé',' this, writ.

petition preferrec i.)y them under Article 159

of llie.Coxislilulic 2 of the Islamic. Republic of ]

2>

Pakistan with. e following perspective
prayers:-

“It is, therefs ¢ most Immbly prayed 1lmt ‘
oI acceptan » ' of this Wm‘ Petition, in
- exercise ' 4[ “the e.uraordmary
‘cor:st:tu{io:m: jurisdlcﬂon, this Hon’ble
; Court may ar tct'ausly be pleas :d to:

a .Declnre : noz’:f canon daied * . |

29.8.201 f of the B No. i1 te be
- Hlegal, dmpropér, . . mtjust
K dzscrmm atory, .. malafide, -
. without- awful auflxarl{y and o oy
o legal ffecr. ' '

- b, Direct tl: 2 aul/zonty fore; uIanze

i the i fal ‘service . of  the
petm'one s rendered in  the .
Comunu Uy Schools  to- the -
regular verice for peisionas P

" and ofhe - beueﬁts. ’

& Any ofh 'r Wi Worder/ dircca‘ion.' '

o (.9) deemed Jroper and Juss in the
y/ .. clrcumst mces of the éase be

ulso Issu fordered/ gives. .

2 - Havig. lxéard' 'm?umcuts of

: Ieumcd counselﬁﬂr lhc pcuuoue» and learned

| AAG on bclmlf of thc of[' cml 1espondents .

/"//”

/’?u ,/‘,

r‘

—Tk
[ R
. ———
. e e———
- —
.

- .
&
.

T

Scann]ed wlth CamScanner

i



©

o

wt o
record with thei. ~valuable assigance  gone
through. -

3

“The espondents were on high.

alert.to submit U.eir comments accordingly,

the _rcsponde;nts" No. 1, -2 and ' 5 joixitly

- submitted their. -iard-wise’ commients.. True, -

& .

that the-petitiones 3 were initially uppointed in.

the préjécp' of Cc mmymitj( Schiocis under the

: PATA Anfual T evé,lop‘ineﬁt' Pr'é.gr'axn'.iﬁ'the :

- year ;1998- wher in, 1912 ieaclzé_rs (0). per
school) we_ré
'due;.to'the law a 1(1 ‘prder siﬁu'z_iti an Iin FATA,_.
some schools w re non-functicnal but even

then the petitioers were regularized after’

'ft{lﬁllikig"' all tho: gbdal fqn‘;ﬁ&ﬁﬂes’ bjf‘ the

)
<
i

Ry

controversy that the community schools were

‘ ﬁ.“ncﬁ_or;al or noi -ﬁinqiioxml it ;‘»'"'ATA; thus, it -

éppointéd including - the

- petitioncrs os PS [ Posts i thé year 2003 but

]

.

Pt R
. |
Bl

vt '
LY

RS

EN
A

)
X
B

e
R

_ respondeiits. © Now there - rises. factual.

Ry

...'
H

'.‘.:‘.'1"'. v
B M

o
LR
i

RO
[

.
[ el

| Scénne‘:d_ﬁﬂx CamScanr




. _Ie}ld's‘fo f"actha-.l co atrgTrel':;)' lo uttar decl'm’c.' . \\\p‘
that ‘fhe'-S‘ClhOQ!s'.*}éré lect..i'o‘ual “or ‘1'1vmlv- B g . o
N .f""'.mion.‘.‘i- The werit petition in.'view'of; ;{ac,lu'al' o D .
.coﬁt'i.‘ov.elréy"i.s. not at al 'mziintail‘.:zi'blq. The | J,' . l
‘ .c'dnsti?ut'ipnalnjurisd ction of this’_c'cf‘t;in would B
| ' sefioﬁéiy be bairré’d as such Jilcc_?iég;i'cp:vc;~sy . | .
- can be agitated b fore the ;ini’_!"toi{n.,l;{- L
s;tiﬁpoxf .'o:'f. .the- r |at'lc.r' being Qf faclugl* ‘ .
" co:l1tro.vers.y ‘.»\;-isd'?n i; dcri'ycfl fiom 20 ,_,5 Ry ' o
: .Pt])::?i:f’.lvs'un_ren’lc :Co.l.t'r-t.li'tlc_:d 1‘:1'.3'1.‘_. I‘rs[x'.a'd ':! | ”*! i.t
Begwu }r{id .2 otl;ex v vs 111'11(:;1::;11:1:; .Af.vh'mf, . :
.'. - 2005 PLC 366 .Sup‘ rente .Cc')l.irt.tili;:d I’g{:;'e_z .
| . ;41(_112;, vv :.I’alc‘is'(aiz_- i )(xliri;" Prédm.;ts (P.v.ﬂ)‘-.[,.td, | .
. - 'K('zmch.{,. 2005 SCH [R 16‘50‘Sl.un_l.é‘és.ilc Court - S
_ | tltled -'.':Jlfah.amm‘d: E 'Aiyal_;. vs Ghlom . t ’ !, i
e
e R _C,ml_l_t, titlgd". Alfi!x'(r.n'zma.d RIE{I?ZFIII ."S o . SRS . ' |
n %idiﬁd;z}zl bisrrlc: Ji:c;'ge; -Mui{an, . Z,Q,Qt!, E .;..';; ' | |
. .PLi.C‘ 2013 Sugr; mc '1-(3:'oux'_'t' ttlcd I{.inz. “

Scanned T‘y‘itli CamScanns
t . R
. ]

P

¢ oA o B _ )
(’,’; Aj . ! A
AL S .

|
|
.




4]

G-

Ahuied Malik vs Adun nistrator, Miusicipal

C"orpvm{'i_on ]f&(;ﬁnmi}u r, 2004 SCMI% 1607Z

‘Suj)rcme Court titlcd l!{uh’rmm:ad . deilur

Vs -Mu'.naw'a.{' ~vahz}md, ';_20‘04’ SQLVIR S'J':79l |

' -Abbas: s Aam:r Yar Mal:k, 004 SCﬁﬂ

- 1521 S_qm’cm'e‘Cou re ti lled Mst. 'Ham:ﬁl Bibi

-

L Supreme Court titi;e:d Mirza AI;_qul fR‘:éImmn_"

vs Deputy Comrimission 't/ Returning (fficer,

Attock and 200% SCVI £225 Supreme.Court

Organization,~ Karaci” v Haji * Abdul

-~

_ I,Valg’egd. -
B

4. - In'view of the aboV;:; thig pefition .

" has no force, which is | ereby dismissed.

Announced..
Dr: 30.10:2019

titled' Commanding 0) icer, Frontier Works .-




OFFICE OF THE AGENCY EDUCATION OFFICER
MOHMAND AGENCY AT GHALLANAI
P.NO.0924290180 FAX:0924290180

__DATED Ghailanal /2010

SR S

To !
Tille Teachers sfind, Class [Vs,
of all community schools in Mohmand Agency.

Subject: 1 CLOSING OF SCHOOLS/TERMINATION.
. I . 1
Memo: [ :

Reference Directorate of Education (FATA) vide No.8878-87 dated 13-12-2010,
competent authority has decided to close all the community M/F schools in FATA.

Therefore all ih'e teachers/class IVs working in community schools in Mohmand Agency
are hereby informed, that their services will be dispensed with on 31-12-2010.

' However ser\!rice marks will be given to them when they apply for regular posts as per
policy.

All the community schools teachers and class Vs are directed to hand over complete
record of students/furnitute etc to the concerned cluster -incharges, AAEO,s complete in all respect.

Otherwise no payment for the period of service will be made to the defaulters. /

| - Agency Education Officer,
| | Mohmand Agency at Ghallanai.
Endst: No. / S/ Qe N /Dated/ /4 1/ 22010, '
Cec: ;

Director of Education (FATA) K.P.K. Peshawar.
Political Agent Mohmand Agency at Ghallanai.

Agency accounts Officer Mplumands at Ghallanai. ' . (j
All AAEO,s Male éc Female to inform all teachers of | =7

Community schools,

¢ \ . - /l
N ‘ | ”Q Z@ucmion Officer,

© Mohimand Aé’c&xi\l:glf &t Ghallanai.

Eal ol Sl

Aziz ur Rehman/@ -
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iT!\jecth riat, Peshawar

Scanned by CawnlScans |



e

Block “A” Opposite MPA’s Hostel;'Civil Secretariat Peshawar
Phone No. 091-9223587

w S/ LLLJMLN'I AKYﬁKND SECONDARY BEDUCATION DEPARKTMENT

Dated Peshiwar the April 6™, 2023

AY 1‘&9ED/COCH69-I'/20’3/\\'1’#4140 P/2020/Mustafa Klmh & others:
, i \ ‘ }

WHERLAS Mustafa Khan and 19 other appt.ll.ml (petitioncrs) were initially uppomtcd as PST
Teacher in the PrOJcct Community School Teachers for a project period at various community schools
of District Mohmand in the ycar 2000 to0 2007.

2. AND WI{EREAS.'the Community School Teachers project was closed down on 31-12-2010,

3. AND WHEREAS, the Community School Teachers were re-appointed consequent upon the
direction of Competent Authority vide order No. 6048- 61 dmc«i 09-12- 201 1

4, AND WHEREAS, in pursuance of the notlﬁcatlon No. SO(E)SSDIS CTR/99-10, dated
11-03-2012 duly approved by the then Governor Khyber Pakhtunkhwa the services of the appellant were
regularized w.e.f. 01/09/2013. .

S. AND WHEREAS, Mustafa Khan and 19 others filed Writ Petition No. 4340-P/2020 before the
Honorable Peshawar High Court with the praycr of counting their previous services towards pay
protectmn and back beneﬁts

_a .. ‘\ , !,..«.... L

6. AND \’VHERDAS, the Honomble Peshawar High Court Peshawar vide its Judgment dated
10-12-2020 tredted the writ petition as departmental appeal and transmiited the same to the respondent
department for consideration and decision in light of the _]udgmcnt in writ petition No. 2802-P/2020 as
well as dcttxsxon strictly in accordance with Civil Scrvant Pcnsxon Rules, 1963 and (he guidelines laid
down by the larger bench jn Writ Petition No 3394-P/2016 titled Amir Zeb ete Vs Account Officer,

Nowshera & others.

7. AND WHEREAS, the respondent department in t\z, ht light of Judgmcnt of Peshawar High Court
in Writ Petition No. 4340-P/2020 conducted a Department:d Appelhte/ Consideration Committee

- mecting on 21/03/2023.

8. AND WHEREAS, the respondent department in the light of judgment dated 01-03.2022
conducted a Departmental Appellate Committee meeting and provided opportunity of hearing to the
petitioners.

9. NOW, THEREFORE. in pursuance of order dated 10-12-2020 the Honorable Peshawar High
Court Peshawar, consulting with relevant faw, rules, policy and recommendations of the Appellate
Commitice meetmg. discussed hereinabove, the undersigned, in the capacity of Appellate Authority is
of the considered view that the petitioners namely Mustafa Khan and 19 others are not entitled to back
benefits and pay protection for the period served in Communuy Schools Project, hence, the claim of the
petitioners hereby stands rejected in the interest of public service.

SECRETARY
E&SE DEPARTMENT

Endst: of cven No. & date: ' <

Copy of the above is forwarded to the:
1. Additional Registrar (Judicial), Peshawar High Court, Peshawar.
2. Additional Advocate General, Peshawar High Court, Peshawar.
. Director, Elementary & Secondary Education, Khyber Pakhtunkhwa, Peshawar.

/4 District Education Officer (Male), Mohmand. ; . ‘ )
Scction OfTicer (Lit-111), Elemeniary & Secondary Education Dcpnrmu.n\t
. Teachers concemed.
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GOVERNMENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT
(REGULATION WING)

\.

NO. FD (SOSR-1) 12-7/12014
Dated Peshawar the 6™ February, 2014

;Ali Adminisirative Secretaries to Govt: of Khyber Pakhtunkhwa,
The Senior Member, Board of Revenug, Khyber Pakhturikhwa.
The Secretary to Governor. Khyber Pakhtunkhwa

The Frincipal Secretary to Chief Mirister, Khyber Pakhtunkhwa.
The Secretary, Provincial Assembly, Khyber Fakhiunkhwa.

The Secretary Finance FATA. FATA Secrsfarial. Peshawar.

All Heads of Attached Depaf‘tmems in Khyber Pekhtunkhwz,

All Divisional Commissioners in r‘hvber Pakhiunkhwa,

All Political Agents / District & Sesswrw Judges in Khyber Pakitunihwa
The Registrar, Peshawar High Court. Peshawsr

The Chairman, Public Service Commission, Khyber Pakhtunkhwa.
The Chairman, Services Tribunal, Khyber Pakhtunkhwa.

The Accountant General, Khyber Pakhtunkhwa, Peshawar,

Subject: PROTECTION OF PAY OF CONTRACT EMPLOYEES ON
REGULARiZAT%ON { APPOINTMENT ON REGULAR BASIS,

L O@ENBO SN

Lo

Oear Sir,

in pursuance to the Finance Division's Office MMemaorandum
No.7(9)R-1/12012 dated 3:% May, 2013, the compstent authority is plessed 1o
allow  the pay nrotection 1o non-Gazetted contract employees or their
requiarization / appmntmert on reqular basis with immediate effect subject 1o the
fo!lowmg tondxtldnm- !

i} That the contract appointment has been made on siandard  ~~
tarms  and conditions, circulated by ihis  Provincial
Government as amended from time to tirma.

i) ETh*—lt the contract employee has applied through propse
‘channel and has been properly rolaeved by the appointing
authority. This condition shall not apply in case cf
regularization on the same post.

it} 'i'ha% re ularization / reguiar appoinirment has been maar
he approval of competent authonity. ¥

That there i§ no break / interruption between contrs@
and regular service.

e

V)

V) That the service rerndered on contract basis shall notagualify
for pension / gratity,

—

i} That in case of regular appointment in lower grade, pay sha
not he orotected.

; ' ' ‘ Yours faithfully,

Pl
" (RAZAULLAH KHAN)
Addl Secretary (Reguiation)




Endst: No .FD (SOSR-1) 12-7 12014 Dated 6 Feb, 2014

Copy for information & necessary action to the:-

The Director, Treasuries & Accounts, Khyber Pakhtunkhwa,

All the District Comptroller of Accounts in Khyber Pakhtunkhwa.
The Director, Local Fund Audit, Khyber Pakhtunkhwa, Peshawar.
The Director. FMIU, Finance Department,

The Treasury Ofﬁcer Peshawar.

The Secretary, Board of Revenue, Khyber Pakhtunkhwa.

All the District & Agency Accounts Officers in Khyber Pakhtunkhwa / FATA.

NO ;AN

-

/,/M

(MASOOD KHAN;)
Deputy Secretary (Reg-il)

Endst: No. & Date Even

Copy for information is forwarded to:-

4
i

All the Section Officers / Budget Officers in Finance Department, Khyber
Pakhtunkhwa, Peshawar.

2. The Private Secretary to Senior Minister for Finance, Khyber akhtunkhwa
3. ' The Private cécretary to Secretary / P. As to Special Secreta } Additionat
Secretaries / Deputy Secretaries ih Finance Deptt:

] .
./

//7

(Wazir M(hammad Afgar)
Séction Of‘flC@l’(oR 1)

Saved in (Pisk-D) Office Work - Notitication Folder

/4




