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BEFORE KHYBER PAKHTUNKHAWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No.1078/2023
Mr. Mustafa Khan PTC GPS Amno Khel Ghallanai District Mohmand

Versus

Secretary Elementary and secondary Education Khyber Pakhtunkhwa &others.

Para-wise comments on behalf |)f respondents No.l and 3.

Respectfully Sheweth.

Preliminary objections.

That the Appellant has no cause of action, locus standi to file the instant Appeal.
That the matter in thb instant appeal is a close transaction as has already decided by 
the Honorable Peshawar High Court in W.P 4597-p/2018 decided on 30-10- 
2019.(Copy of the judgment attached as annexure -A)
That the Appellant has not come to this Honorable Tribunal with clean hands.
That the appellant has concealed material facts from the Honorable Tribunal.
That the appeal is barred by law and limitation.

1.

11.

111.
IV.

V.

ON FACT

Pertains to record.
Incorrect, hence denied. That the community school teacher project was closed down on 
dated 31-12-2010, Consequently the services of all the community teachers of the project 
were dispensed with vide notification dated 31.12.20210 (Copy of the notification is 
attached as annexure B).However after a break of about one year four months, 
Consequent upon the Notification of Governor Khyber Pakhtunkhwa, these teachers were 
re-appointed vide order 14047-52 dated 30.8.2013 on the given term and condition as 
reflected on the re-appoirltment order.( Copy of the Notification is attached annexure -C 
Governor notification is attached annexure. D)
Incorrect, hence denied. It was the policy of the Government at that time to close dovm 
the community school project and as such the community schools were closed down 
while the services of the teachers were dispensed with vide notification dated 31.12.2010 
(see annexure B) .However the eligible teachers were re-appointed after a break of one 
year four months vide this office order 30-8-2012 (see annexure - C).
Correct to the extent that the appellant alongwith others similar teachers filed writ 
petition No.4340/2020 COC .NO.69/2023 in the Honorable Peshawar High court 
Peshawar. The Honorable Peshawar High Court converted to appeal/representation and 
sent to respondent.2 for consideration of grievance of the petitioner in light of the 
judgment of this court mentioned here in above. So the appellate committee constituted 
for the said purpose heard the appellants in the light of Peshawar High court judgment on 
its meeting dated 6.4.2023 and the appellate committee decided that the petitioners are 
not entitled to back benefit of pay protection for the period served in the community 
school project. (Copy of the order is attached annexure. E)
As elaborated at Para 4 of the fact.

1.
2.

3.

4.

5.



GROUND.6.

Denied, the appellant was dealt as per law /rules and policy.
Denied, the appellant was dealt as per law /rules and policy.
Denied, the appellant was dealt as per law /rules and policy.
Denied, the appellant was dealt as per law /rules and policy.
As mentioned in above Paras in the facts that the respondents re-appointed the appellant 
vide order dated 30.8.2013 and then the pursuance of the Notification dated 11.5.2012 
issued by the Governor Khyber Pakhtunkhwa and the appellate committee decided the 
petitioners are not entitled to back benefit of pay protection for the period served in the 
community school projedt. (Copy of the order is attached annexed- D).
Denied. The appellant w$s dealt as per rules.
The nature of the writ petition No.ll88-p/2014 and 361-p/2023 is totally different from 

this instant appeal. j
The nature of the writ petition 3221 -p/2013 is totally different from this instant appeal. 
That the nature of the writ petition 5585-p/2018 is totally different from this instant 
appeal. •
Incorrect, hence denied. The nature of the appeal of the appellant is different from the 

referred writ petition.
That the appellant is treated in accordance law and rules under the 
principle of equity and equality.
Incorrect, hence denied.
That the appellant is not entitled for pay protection and as per Government of Khyber 
Pakhtunkhwa Department (Regulation Wing) Notification No. FD(SOSR-l)12-7/2014 
dated Peshawar, 6th February, 2014 as pay protection cannot be granted to them as per 
Para IV and Para V of the said notification reproduced as “(iv) that there is no 
break/interruption between contract service & regular service.(v) that the service 
rendered on contract basis shall not qualify for pension/gratuity.” (Copy of the 

Notification is attached annexure -F).
Incorrect, hence denied.
That the appellant was treated according to the law and rules.
That the appellant seeks permission to advance other ground proof at the time of hearing.

A.
B.
C.
D.
E.

F.
G.

H.
I.

J.

K.

L.
M.

N.
O.
P.

It is therefore most humbly prayed that the appeal of the appellant may kindly be 

dismissed with cost.

AJj * secretary^^
Elemenwy and Secondary'iducation Department, 

Government of Khyber Pakhtunkhwa

Respondent No.l

V

ismct^ucation Officer 
District Mohmand

Respondent No.3
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BEFORE KHYBER PAKHTUNKHAWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No.1078/2023
Mustafa Khan PTC GPS Anulo Khel Ghallanai District Mohmand

Versus

Secretary Elementary and secondary Education Khyber Palditunkhwa &others.

1

I

I AFFIDAVIT

T am Mr. Noor bad shah ADEO litigation District Education 

office Mohmand do hereby declare and affirm on oath that above 

comments are true and correct to the best of my knowledge and belief 

and nothing has been concealed from this Hon, rabble Tribunal.

It is further stated on oath that in this appeal, the answering 

respondents have neither been placed ex-parte nor their defense is 

struck off. ‘

/
Ml''

■■ -f

r'

Kponent
•r
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!.•functional schools, ,t was decided t
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sumo ns the teacl ers were getting salaries i

witliout periForiniiij tlicii- duties. O 4 '
Iix meeting of 

Standing Commiti ;o of SAFRAN. held on ' -I
I

21.12.2011, it wa . decided that the'FATA . 

SecreU^iat should, regularize tlie 

Conununity Schpo - teachers from their initial 

reciuitment, vide laters dated 16.01.2012 aaid
f. * * • .

26.04.2012. Afteh approval'of S^iriinaiy . by. ■
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prayers:-

It is, (herefo most humbly prayed ihai 
on accejUamz of this Writ PetUion, in 
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f. the( e,^raor(lUiary 
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recortl with ihcL vnluablo assiazaiicc i^onc

through.

Tho espondents were on high.X

nlcrt.to .'submit tl.eir comments accordingly,

the respondents' No. 1, 2 and 5 jointly
»

submitted tlieir.’ lara-wise comnients.- True, ’ r
i .I !
I

that the petitionei j were initially uppointetl in.d .1

tire project of Cemmunity Schoois under the ;
r

■ , ;FATA Annual I svelopment Program in'tire . ;
1V •

»

.'iyear -1998 wher ;in, 1912 teacherg (02 per

appointed inv ludmg theschool)

petitioners oh PS T Posts in the year .2003 but ; !

were
I

!
1 It

due’ to’the law a id order situation in FATA,
•#

schools w’.re non-functiciral but event some
i

i

tlien the petitio lers were regyilarizcd after
•* .I

fulfilling’ nil th'i cbdal formalities by the

Now there, u’ises. factutfi.. .

L
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I

. respondents. t

. :
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controversy that tlic community schools were i. .
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I

I

• \
functional or noi -ftinctioual in --'ATAi tlius, it
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leads to factual co itroversy to utter decli.u-c. ' 

that the schools, ^/ere fujictional

functional. The writ petition in view of lacLual 

controversy is not at all maintainable. The

•i
*. 4

or nrui-f

;
•J •

i

' }

constitutional jurisd ction of this court would
.* •

seriously be barred as such Jilcc dcnlrovcrsy

can be, agitated be fore the ^Civil Court. In ' ‘

support of. the i latler being of factual
t

controversy vvisdor i is derived Gom 2J)05

I

FLD 347 Supreme Couid titled Ms(, Irsliad ’ •I.i I

;
Bcgtmi and 2 othci r i*.y iMnluimnwd /in7unf,

• 2005 PLC 36G Sun reme Court titled Pervez
I

t

Alam,v.i Pakistan: j )air)f Prodnets (Pvt) Lid,

KarachL 2005 SCIV [R 1<?50 Supreme Court
I ■

:■

titled vs Gltulcnu \ 1*

1I

i

• •.
' Multaiiumd, 2005 SCMR 1542 Supreme « *

0 1

• , ■ Court titled . Muhammad Rauizaii^ vs• I ■ ■

Additional Distric, Judge, Midian, 2004 u
I

I

PLC 201:^ Siinniiie Court titled. Riaz '.s
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IIAhnied Midik vs Adiwnistraiorf MnidcqHd 1-•••1

!
1-Corporaiipn JSahnwaipi v, 2004 SCMR 1602:
I

Sunrcnic Court titled Mutiammad. SaJUnf

Abbdsi vs Aatuir Yav Malik. 2004 SCMK .r*

1521 Sunrciue Court ti :led Mst Hanifa Dibi ,

vs Mima)Par Ahmad, 2004 SCMR 979 . :; 1.

Supreme Coui’t titled /dirza Abdul Rdtmari 

vs Depuijf Cpnmission r/Reiurnitig Ojjfccr,
r• r--. .V-.
1 ’■ ■■- ;^ 1

. « •
Attack and 2003 SCM] 1225 Supreme Court

■ •

. ?

titled Commanding Oj ^iccri Frontier Works .

VS Haji ■ AbdulOrganization, Karac. f/ i0

*
i

IVaheed

In view of the above,- tins petition4.

;
has no force, which is 1 ereby dismissed.I

f*

Announced.
Dt: 30.10:2019
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. J OFFICE OF THE AGENCY EDUCATION OFFICER 
MOllMAND AGENCY AT GHALLANAI 
P.N0.0924290180 FAX:0924290180

■■■i

:</-’■

9

NO. I nmDATED Ghflilnnal

To

The Teachers dnd Class IVs,
I

of all commun ty schools in Mohmand Agency.

Subject; CLOSING OF SCHOOLS/TERMINATION.
I

Memo:
Reference Directorate of Education (FATA)' vide No.8878-87 dated 13-12-2010, 

competent authority haS decided to close all the community M/F schools in FATA.
Therefore all ]the teachers/class TVs working in community schools in Mohmand Agency 

are hereby informed, that their services will be dispensed with on 31-12-2010.
»

However service marks will be given to them when they apply for regular posts as per
policy.

All the comnunity schools teachers and class TVs are directed to hand over complete 
record of students/fumitute e^c to the concerned cluster incharges, AAEO,s complete in all respect. 
Otherwise no payment for the period of service will be made to the defaulters.

\ Agency Education Officer, 
Mohmand Agency at Ghallanai.

/

Endst; No. /Dated/ I /^^/2010.
Cc:

1. Director of Education (FATA) K.P.K. Peshawar.
2. Political Agent Mohmand Agency at Ghallanai.
3. Agency accounts ojfficer Mphmands at Ghallanai.
4. All AAEO.s Male & Female to inform all teachers of 

Community schools.

I

Aziz ur Rehman/@

4
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Wo. -SO(B)/y,s-wcsi.lW9-iOll/ The G.-vernor-Khybor.Pakhlunkhv/a iivliia
ccpacily ac

!J-i: Compclcrn AulhoTily has bcci, pleased lo approve, the. rG-appoinlmcnl ol. 
Community School Teachers who q lalify to bo posted agaifisblho regular posts at 
i-ST (8S-7) in phased manner at tl e respective Agencies A FRs, purely .on mcril

accordance valh Die existin.j rccruitmohl crTeria but in relaxalion'of upper . 
09c limit'.vilh immedialc clfccl as r.p icificc! bclovA ' ■ !

basis', in

•I. The available regular'vacant 1'ST (OS-7), posts in.'lho Priipany/Middle Schoois
■ j'ATA will be 'filled ij[5 Irom amoTtgsl'tbe Conrimunily School Teachers gnd

■ no fresh- caniJidotc- considere d for reciuilmpnl li!) air the eligible Community
School Teacliefs are absor )Gd against recijlar posts in their respective ' 
Agoncie^/FRs. •, ' , . • f . • .
The non-local eligible Comm jnily .School Teachers shaFl be considered for 
ra-oppoinlmenl against the tegular .vacan, posts of P.ST (BS-^) after 
adjustment of local qualified I .ochers. , • ' ' . ■

'3. The serv'ices .o!' the iin-qualilit d iciachers-shaL be dispensed vvilh.
•T The Community Schools.vnK se teachers are appointed aiid shiflecl lo-olher
• schools'against regular.posls v/ould be closed.dov>n.
5. T1v3 ;rer>peclive Community Schools students’would be'shifted to nearby ■ 

regular schoois and ho'furlhe ' recrruitmenl of Community School leachers will 
be made.

)

f

[ . :
1

• Secretary
... VSocial Sectorc Department,

■ pATA Secretariat, Peshawar

Endsl No. Even Dated Peshawar the.11/05/2012;-
^' •

Co))y forv/arded to Iheiv • • •.
A Secrelar)-16 Governor, Khybe' Pakhlunkhwa .Peshawar. . 
2. Addi; Acr^ounlant General (PF) Sub Office F>eshawar.. ■ ■
'3. Director Educalion FATA, Per nawar. , - - • .
.4. AIIPolilical.AgenlsinFATA. ' -o-r'' ^
5 DCO l^esliawar, l<ohat, Banni i, Lakid, D.l.Kh-.’.n & Tank. , 

X si Agency/ Dislricl Atcpuiils Offi :ers concerned
* 7-'AIMhe Agency .Education Offit fir in.FArA ■ I

3TH0.. 0. PS .to9 pS'io 5Jecrctor/Social Sector , . , . . ..
.PS;io Secrelarv PiU). FATA 3 ecrelariat. Peshawai. ^. .10^2 {-

: IA.'^dVolficerlEdu}S3D 

ecretnriab Poshav/ar
ecu

. ‘■-ATA
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Y/ iiLBMJim-A’KTlVNp'SliCOND^KY EUUUA'nUN DliTORTMENT 
/ ' *Block “A” Opposite MPA’s Hostel;'’Civil Secretariat Peshawar

 Plionc No. 091-9^53587

^ , /■

i
DnJcd PcsJiu'viir Ihc April 6*'’, 2023

ORDKR

No. SOrLtt.|V)K&SEn/COC//6*J.P/2n23AVI>#434n.r/202n/M«.stnfn Khnh others;
i »

WHEREAS, Mustafa Khrui ai^d 19 other nppellnni (petitioners) were iiutially appointed as PST 
Teacher in the Project Community School Teachers for a project period at various community schools 
of District Mohmand in tlie year 2000 to 2007.

2. AND \VHEREAS, the Community School Teachers project was closed dowm on 31-12-2010.

AND WHEREAS, the Community School Teachers were re-appointed consequent upon the 
direction of Competent Authority vide order No. 6048-61, datl'd 09-12-2011. ^

v/*
4. AND WPIEREAS, in pursuance of the notification No. SO(E)SSD/SCTR/99-10, dated 
11-05-2012 duly approved by the then Governor Kltyber PaklUunkhwa the scr\'iccs of the appellant were 
regularized w.e.f. 01/09/2013.

5. AND WHEREAS, Mustafa Khan and 19 others filed Writ Petition No. 4340-P/2020 before the 
Honorable Peshawar High Court with the prayer of counting their previous services tow'ards pay 
protection and back benefits.

. . , . ; . '-'Y'- • •
6. AND WHEREAS^ the Honorable Peshawar High Court Peshawar vide its judgment dated 
10-12-2020 trehted the writ petition os departmental appeal and transmitted the same to the respondent 
department for consideration and decision in light of the judgment in WTit petition No. 2802-P/2020 os

jfcision strictly in accordance with Civil Servant Pension Rules, 1963 and the guidelines laid 
down by uie larger bench jn Writ Petition No. 3394-P/2016 titled Amir Zeb etc Vs Account Officer, 
Nowshera & others.

7. AND WHEREAS, the respondent department in tlib light of judgment of Peshawar High Court 
in Writ Petition No. 434()-P/2020 conducted a Deparlmentt^ Appellate/ Consideration Committee

■ meeting on 21/03/2023.

8. AND WHEREAS, the respondent department in the light of judgment dated 01-03-2022 
conducted a Depanmental Appellate Committee meeting and provided opportunity of hearing to Uic 
petitioners.

V

well as de

NOW, THEREFORE, in pursuance of order dated 10-12-2020 the Honorable Peshawar High 
Court Peshawar, consulting with relevant law, rules, policy and recommendations of the Appellate 
CommiUcc meeting, discussed hereinabove, the undersigned, in the capacity of Appellate Authority is 
of the considered view that the petitioners namely Mustafa Khan and 19 others arc not entitled to back 
benefits and pay protection for the period served in Community Scliools Project, hence, the claim of the 
petitioners hereby stands rejected in the interest of public service.

9.

SECRETARY 
E&SE DEPARTMENT

Endst; of even No. «St datet

Copy of the above is forwarded to the:
1. Additional Registrar (Judicial), Peshawar High Court, Peshawar.
2. Additional Advocate General, Peshawar High Court, Pesliawar.
3. Director, Elementary & Secondary Education, Khyber Pakhuinkhwa, Peshawar. 

^^4. District,EducationOfficer(Male),Mohmand.
5. Section Ofnccr(Lit-lIl), Elementary dt Secondary ndiic;ilion Department. ^
6. Teachers concerned.

;r

(ars^N'^imaIT) 

SEOtlON'C^FICER 
' O^RlMAin-MAEF.)
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GOVERNMENT OF KHYBER PAKHTUNKHWA 
FINANCE DEPARTMENT 

(REGULATION WING)

NO. FD (SOSR-1) 12-7/2014 
Dated Peshawar the 6'^ February, 2014

To:
Alt Administrative Secretaries to Govt; of Knyber Pakhtunkhwa,
The Senior Member, Board of Revenue, Khyber Pakhtunkhwa.
The Secretary to Governor. Khyber Pakhtunkhwa
The Principal Secretary to Chief Minister. Khyber Pakhtunkhwa.
The Secretary, Provincial Assembly. Khyber Pakhtunkhwa.
The Secretary Finance FATA. FATA Secretariat. Peshawar,
.All Heads of Attached Departn\ents in Khyber Pskhtunkhws.
All Divisional Commissioners in Khyber Pakhtunkhwa,
All Political Agents / District & Sessions Judges in Khyber Pakhtunkhwa 
The Registrar, Peshawar High Court. Peshawar,
The Chairman. Public Service Commission, Khyber Pakhtunkhwa.
The Chairman, Services Tribunal, Khyber Pakhtunkhwa,
The Accountant General. Khyber Pakhtunkhwa. Peshawar,

1,
2.
3,
4.
5,
6,

8.
9,
to.
11,
12.
13,

PROTECTION OF PAY QF CONTRACT EMPLOYEES ON
Regularization / appointment on regular basis.

Subject;

Dear Sir.

In pursuance to the Finance Division’s Office Memorandum 
No.7(3)R-i.^20'l2 dated 3i"' May, 2013, the compe.tent authority is pleased to 
allow the pay prrjtection to non-Gazetted contract employees on their 
reguiarization ! appointment on regular basis with immediate effect subject to the 
following tonditidnsi- '

That the contract appointment has been made on standard 
terms and conditions, circulated by this Provincial 
Government as amended from time to time.

i)

I That the contract employee has applied through proper 
S channel and nas been properly relieved by the appointing 
authority. This condition shall not apply in case of 
regularization on the same post.

li)

Tliat regularization / regular appointment has been mrior- 
f with the approval of competent authonty.

iii}

That there is no break ! interruption between contract seivice 
and regular service. _____________________

iv)

That the service rendered on contract basis shall r.ct«3qualif^-‘ 
for pension / gratuity, _____ _

V)

That in case of regular appointment in lower grade, pay shall 
not be'protected.

Yours faithfully

USdJl
(RAZAULLAH KHANj 

Addi: Secretaiy (Reguiation)

P.T.O
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Dated 6^^ Feb, 2014Endst: No .FD (SOSR-1) 12-7 /2014>

Copy for information & necessary action to the:-

The Director, Treasuries & Accounts. Khyber Pakhtunkhwa,
All the District Comptroller of Accounts in Khyber Pakhtunkhwa.

- The Director, Local Fund Audit, Khyber Pakhtunkhwa, Peshawar.
The Director, FMIU, Finance Department.
The Treasury Officer, Peshawar.
The Secretary, Board of Revenue, ;Khyber Pakhtunkhwa.
All the District & Agency Accounts Officers in Khyber Pakhtunkhwa / FATA.

1.
2,
3,
4.
5,
6.
7.

(MASOOD KHAN)
Deputy Secretary (Reg-!i)

Endst: No. & Date Even

Copy for information is forwarded to:-

All the Section Officers / Budget Officers in Finance Department, Khyber 
Pakhtunkhwa, Peshawar.
The Private Secretary to Senior Minister for Finance, Khyber Pakhtunkhwa 
The Private'Sdcrbtary to Secretary / P.As to Sidecial Secretary / Additidnat 
Secretaries / Deputy Secretaries ih Finance Deptt;

1.

2.
3.

/ y-f.
■y

(Wazir Muhammad Afgar)
S-ection Officer (SR-i)
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