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BEFORE KHYBER PAKHTUNKHAWA SERVICE TRIBUNAL PESHAWAR. 6

Service Appeal No.1083/2023
Mr. Muhammad Irshad MPS Abdul Jabar Ghallanai District Mohmand

Versus

Secretary Elementary and secondary Education Khyber Pakhtunkhwa &others.

Para-wise comments on behalf of respondents No.1 and 3.
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11.

iii.

That the Appellant has no cause of action, locus standi to file the instant Appeal.

That the matter in the instant appeal is a close transaction as has already decided by
the Honorable Peshawar High Court in W.P 4597-p/2018 decided on 30-10-
2019.(Copy of the judgment attached as annexure -A)

That the Appellant has not come to this Honorable Tribunal with clean hands.

iv. That the Appellant has concealed material facts from the Honorable Tribunal.
\A That the Appeal is barred by law and limitation.
On FACT.

Pertains to record.

Incorrect, hence denied. That the community school teacher project was closed down on
dated 31-12-2010, consequently the services of all the community teachers of the project
were dispensed with vide notification dated 31.12.20210 (Copy of the notification is
attached as annexure B).However after a break of about one year four months,
Consequent upon the Notification of Governor Khyber Pakhtunkhwa, these teachers were
re-appointed vide order 14047-52 dated 30.8.2013 on the given term and condition as
reflected on the re-appointment order.( Copy of the Notification is attached annexure-C
Governor notification is attached annexure -D)

Incorrect, hence denied. It was the policy of the Government at that time to close down
the community school project and as such the community schools were closed down

while the services of the teachers were dispensed with vide notification dated 31.12.2010
(see annexure B) .However the eligible teachers were re-appointed after a break of one
year four months vide this office order 30-8-2012 (see annexure — C).

Correct to the extent that the appellant alongwith others similar teachers filed writ

petition No.4340/2020 COC .NO.69/2023 in the Honorable Peshawar High court
Peshawar. The Honorable Peshawar High Court converted to appeal/representation and
sent to respondent.2 for consideration of grievance of the petitioner in light of the
judgment of this court mentioned here in above. So the appellate committee constituted
for the said purpose heard the appellants in the light of Peshawar High court judgment on
its meeting dated 6.4.2023 and the appellate committee decided that the petitioners are
not entitled to back benefit of pay protection for the period served in the community
school project. (Copy of the order is attached annexure. E)

As elaborated at Para 4 of the fact.
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Respondent No.3

GROUND.

Denied, the appellant was dealt as per law /rules and policy.
Denied, the appellant was dealt as per law /rules and policy.

Denied, the appellant was dealt as per law /rules and policy.

Denied, the appellant was dealt as per law /rules and policy.

As mentioned in above Paras in the facts that the respondents re-appointed the appellant
vide order dated 30.8.2013 and then the pursuance of the Notification dated 11.5.2012
issued by the Governor Khyber Pakhtunkhwa and the appellate committee decided the
petitioners are not entitled to back benefit of pay protection for the period served in the
community school project. (Copy of the order is attached annexed- D).

Denied. The appellant was dealt as per rules.

The nature of the writ petition No.1188-p/2014 and 361-p/2023 is totally different from
this instant appeal.

The nature of the writ petition 3221 —p/2013 is totally different from this instant appeal,
That the nature of the writ petition 5585-p/2018 is totally different from this instant
appeal.

Incorrect, hence denied. The nature of the appeal of the appellant is different from the
referred writ petition.

That the appellant is treated in accordance law and rules under the

principle of equity and equality.

Incorrect, hence denied.

That the appellant is not entitled for pay protection and as per Government of Khyber
Department (Regulation Wing) Notification No. FD(SOSR-1)12-7/2014 dated Peshawar,
6th February, 2014 as pay protection cannot be granted to them as per Para IV and Para V
of the said notification reproduced as “(iv) that there is no break/interruption between
contract service & regular service.(v) that the service rendered on contract basis shall not
qualify for pension/gratuity.” (Copy of the Notification is attached annexure —F).
Incorrect, hence denied.

That the appellant was treated according to the law and rules.

That the appellant seeks permission to advance other ground proof at the time of hearing.

It is therefore most humbly prayed that the appeal of the appellant may kindly be
dismissed with cost.

Respondent No.1 Secretary

Elementary and Secondary Education Department,
Government of Khyber Pakhtunkhwa

istfict Edlication Officer

District Mohmand
@
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BEFORE KHYBER PAKHTUNKHAWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No.1083/2023
Muhammad Irshad MPS Abdul Jabar Ghallanai District Mohmand

Versus

Secretary Elementary and secondary Education Khyber Pakhtunkhwa &others.

AFFIDAVIT

I am Mr. Noor bad shah ADEO litigation District Education
office Mohmand do hereby declare and affirm on oath that above
comments are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Hon, rabble Tribunal.

It is further stated on oath that in this appeal, the answering
respondents have neither been placed ex-parte nor their defense is
struck off.




v

[T

LURGMENT S 167

‘?"'i’ IAWAR ]Uiarﬁ“ (QUY 1, FUSHATY ';\’ ;
. - udicial i){{pw friened) } |

\Y P No. 459" 7-1’12018 lor.mmh L
CM e, zz_g___y/,' b1y -

3UDGM"’] T

Dqte of bearmg,. - 304 020 ‘? '

'I’etiiz‘a:zer. - {Anzar Grl A oﬂzqgg)_
T & f}l}
. f‘fr.Sqaduﬂa{z Mnnvat Ar! ar‘at |

"ae yondmrs (Dzrec{o Ed fmlzwz wii 4l
allrers) I;y' M : Iwb D awes I{furh /AG

VIOE iwim-w'mig‘ 151 m: _11 - The

“‘qultment of Edy sation - 'A'I =\. An ordc " 10
raise literacy lev l, -lziu_n :héc_l 3 1)roj'e'¢-;" é}' -

i

Con_mumty .3‘(;11 ols unger FATA' Anauat

VDF‘VClopment i agmm in the year 19"3 ml

1

20.10.2010 wli 1‘6'111, 9'5.6 s:h_'oo.ls \’v{(“lte 0;;-'; 1ed. :
" ang Latal 1.§l'z. 0) pe_.i'.s'ch jpli were appo . 'ff-d‘v‘.
il Sas I’."S"l" :;‘in;zsz 2003' inclu, lin.r.‘; the p«(m\ s
nler iulﬁlmt ul ofoll wtlx { h')unnlmcu Tiue 1':1

law and ¢ der - situntio “iu ‘-J\I‘A TV

schoals oware  destroye rod i\emy ’”“

Scanned with CamScanns

+



. . . . ‘ r :
) . ) . -
+ # . . . -

{unetional schools, t was decided 10 close the’

same as th‘t; teacl ers- were getting salarics

- witheut performing theiy dutics, It méeti.ng of | f"‘":'"- ’ '_

Sta'lid'ir}g. Commit sc of 'SAFRA.I_{I.held'.c;u ; '_

21122011, It wa_ decided that the FATA |

: - M i - (3 [} 4 1 : ot ., - i
v Secretariat should regularize the serviceg of .| ! G il{ .
. '. . ! . - P , . . - F :[ E ‘ : i ‘} .
- Community Schoo " teachers from their initial ’

B R 'r'eg:uiji;tgpe&:t'f-viqg,lej }te_xés’zdaFg.('i:-;'l.§..IC='1".2()1_2 and
o 2604 2012 Aﬁet approvalof Smmary by
- the'-c.i:;vgmzﬁéii{c; Kllybel Péfq}u%mdﬁé;a, he N
o Cofm_ﬁunit); Scho 3! : t-:qe_g;:h.ers‘ .{vezﬁé' ,szf:l:jus'ted, - | t ' ) l_: :
B R R B S T
, agaiﬁst régular 'po. its of PSTBPSo’] smd i;}' ; '" ": | l
L | '. _ 'u;is_ rés;)ect,- the Secr,eta:j é‘:bﬁiai «S'ect.(‘)rs
| | | .Dlepart;nént FAT\ '-.i‘ssgl.ed' ,;1qlfﬁcatiéi; on
 1‘_1';05.'2,'01,2- fmd lhcy ‘w;:.r.e 'sups;eciﬁently'
B /.. — regulanzcd howov :r,..ili;; services .rex;djerc_d by

‘the petitioners on -:ontract busis for more than AP TR b
- . . . M . . - T e . I'

10 Yéurs.wcfc 1 0t _ex(es;c!ed Loy ‘them for °

JEPR R N L e -

" Ppensionory - bene its, against which “the -

- ;),/ o .. "S—cz—ujinedwi-th CamScanues




Co — .
S . al.so Issu ':!/onlcfred/ y!vm. ",

, . e R ' . L i as
pelitioners filed epresentation tut thie aame, 1
v/as rcgl'étled on 2‘).08.2018, fl’cncé:".thid writ.

. pclltlon prefertec by thcm undcz Artu,lc 199

L

of lhe Cousmum n of thc Islanur Repubhc o[‘ l e l; ’

I’a!détaxl with, he following pgrspé:ctive

T e —

prayers»- . L e

Y (3 is, therefy e, most Itmnb{y prayed ihat
o acceptam 2 of this Writ Petition, in =~ "7 ..
exercise of. the c.Uraorrlmary '

- caf:stztutioual jurisd!cﬂon, ihis Hon'ble = - - .

N Court may ar :ciously be pleas dfor s ';.'L' '

@ ‘Declare . lwtlf canou datea’ ) l 5’_..&.{1 ,';, . 'r
i 29820130j‘the12Na. 0I to be- S I

- illegal,  impropér, . 4 ujust; ' o
dwcrmw ‘atory, . .malafide, -

. without- awful aut/:ori@ and of :
nolegal j_‘/‘ect. ' '

b .Direct E auilxomy {o re; uﬂmze T o :'_
o cdthe  inilal service of the L
v petiione’s  rendered in - the '
- Commu ity Schools {0 the
regulur: vervice. for peristonar i
" and othe - beneﬁfs. I N

I .
& Auy oth r wrlo/ordcr/ dirccz’ion.' ' ' . l ’ g

: LQ) decined sroper and just in the
Y/ .. elrcumst wces of the éase be

R - Haviwg  leard “arguments of
: leamt:d'counsel for the licti'li.oucns and learned

AAG on ln.lml( of thc oﬂncml mst)oudent-r |
. /i o Scann]ed w1th Cal'lScannex

| I-—ijf//.'; g |

v




€'

A -

POV
R P

record with theli ~valuablo 'assis:.mcc'g,onc .

TS

o e
PETRRTEA

through. -
- - 3 “The espondents were on high -

nlcr‘t.t'o s;lbmit.‘{i-.t_::ir .C'O}Erl.lnellt.s ;agcd}diIIBIY» ‘
1h.;_e. _rés‘pondqnt;;i' No. 1,. 2 andS jointly
sul.:nln"i.tl,ed their. - fdfa;;zvise' comments True,
’ that the -petiﬁéne)_ i_lg/clj_e iniéfial.ly uppointed in, _
ﬂ1§% éréjé;:_t' ,o..f:' | Cc aimunity SCh?t;.».‘i's' u.ride;rj ﬁjze -

- :FATA Annual T evélopilleﬁt Pré;gr'arn'iﬁ‘ﬂle L

| year 1998 wherin, 1912 teaclers (02 per
| sqli'ool)" were aippointéd im-ludh@ the
- petitioners os PS [ Posts in thé year‘.2'00_3 but

)

due' to"the law a id 'o_'r_cier situatisn in FATA, e

some schools wire non-functicndl but even

then, the petitio wers were regularized after

/U’.,)/ fu_lﬁllihg-’ all -'th‘-s'_'f_:'(')dal ‘fpl'gﬁ&ﬁti.es' bjl the

_ tespondents. ~ Now there «rises. factual..

|

’)
" controversy that the comminity schools were

~ functional or nos -ﬁinqiional i #ATA; thus, it

PP S
‘ .

- - ———ge v

PR -
R

. - :
4 -
P
. N
5oy
!
.

..

e ‘

,ill :

fo. .

1 IS B
L i

(P

i
n‘"}‘l' -

LI
v

N
RO
i
5

_ Scanned With éamScanx

1y
o



’ ’- ' 'le"éds‘fo factué'l co ;m?vel-gy 1; 'lltl:ar decl;.ll‘e.' . | \O@ l :2‘_ /“
5 4 | .:that- .the..sé'hop!sl:'*- fere fwn&%oﬁal "or Ix1¢'n1i- : h - .
N ﬁullétion.z_li. ijhe veLit petition in"vicw ot: ihc};zal_ o ; .
-coht%over'sy v'iAs 1.1'oit at all ‘maintair':izb'le.. The i ’; | |
| ‘c.ons'titu't'ipna'l. jurisd ction of ﬂ;is'_;oun' would o X
| . sefioﬁ;;iy be .ba;réd'a's; such like _.éér_l_.l'jro.vcrsy | . o , .,: :
- can _l;e_ %gitatéd be f@re the ,Civil"..Co'u.rl. Iln" o L
éui:poxi 'Io:'f. the' rllal'lelr‘ being of factual A -
' " coﬁtlo'\rersy ‘w:sdou is dcnved Cou 2005 | | _‘ B .'
: .P“LD4 'S&W'Suprcn'w,-'Cou.rt.li'llc,'d Méj. Ig'.fl_’:ﬁd - -'Z: Il!
Bez;'ll{n' (md 2 other s }'5" 11f1/(:;:::;f1:1rr! .A}'.s'lmc'f, - o
T . 2005 PLé 3.66.Sup.. cene 'Collirt'liti‘ed J’f{{:rez :
| s Alam v.s"‘Pq‘k.is'(aiz; i )éiri;" }’:'p(l{i;is"(lfl{l? 'Lﬂl, '
:'I{draclz.i, 2005 SCh IR l(;;SO‘S'UQ;'f‘;ZQQ" ,C_Qi!_‘_t - -
: . titled - 'Mu{zamn't@' : 'Ajyul_{ vs'-l' Ghulwn 4 l l, ’
/{{ “f.{ Muhammad, 20(?5 SCMR 1542 S;Egr;zlile- I
L '
‘ Lo ,_(l_'_o_y_l_g title.d"- M tl:qn'r}uqd R:r;::z,cr".," "’5
o "'.'A'ddiﬁo;zbl Distric | Jitége; ﬁil"%‘"‘} M o | .;'.':: - | |
. ‘PL'C 201’3 Sugr' me Coult t;tlcd Jxmz:. E |
) K ' o /" - Scanned with CamSc.u'm(
iM4 s 1. ,!]




’ -~Svupréine C(‘mrt '-tl.it]c“;d Muhammad. Sﬁjﬂ’ar
-Abbas: rs Aamxr I’ar Mahk, 0'04 -.SCM;R e

.1521 Sum enre: Coml ts led Mt Ham,a B:bz ) .

titled: C_cmmmzding Oj ‘i’c;jer,' Ff'qrxrfet' IVor‘fgs‘ -

L . o
O . ' 1K
.. . . - ‘. .

Alnied Malik vs Aduu aistrator, ]i;(me,iclpal R "il

_ C;orpvrfrg"z'pn Bérbﬁwaipz v, 2004 SCIVILY 1602

'vs Mmmwa; "Ahmad,_ '29‘04' SCMP: 9‘79 | 1 , ’I III .

L Suprenie Court tiﬂéd irza A(u’i’td R%Imzmi_ B . s

vs Deputy Cbnim:‘.ysi’on 174 ,Rérxtr::xii;g‘ Offfcer, A s

Attock and 2003 SCM] 1225 Supreme Court -

Organization, 'Kamé,_ i Vs Iiaﬂ Abo':.'f T
A

. .ot . -

1

4. . In view of the tibov_e; thie petition -

" has no force, which is! ereby dis'inis'sj@d, I

Aunonnced.. |
Dt 3 01 0:2019

T i JUREGE -
. - : ' . . x‘; .
T .

ot

P 4 . L . )
" ,{/ SR Scanned with CamScanne




OFFICE OF T) THE AGENCY EDUCATION OFFICER
MOHMAND AGENCY AT GHALLANAI
P.NO.0924290180 FAX:0924290180

NO. DATED Ghnllaml } f2010

!

The Teachers and Class IVs,
of all community schools in Mohmand Agency.

Subject; | CLOSING OF SCHOOLS/TERMINATION.
. f !

Memo: !

Reference Directorate of Education (FATA) vide No.8878-87 dated 13-12-2010,
competent authority has decided to close all the community M/F schools in FATA.

Therefore all the teachers/class IVs working in community schools in Mohmand Agency
are hereby informed, that their services will be dispensed with on 31-12-2010.
’ However service marks will be given to them when they apply for regular posts as per .
policy. 5

All the community schools teachers and class IVs are direted to hand over complete
record -of students/furnitute étc to the concerned cluster incharges, AAEQ,s complete in all respect.

Otherwise no payment for the period of service will be made to the defaulters.
¢ /

Agency Education Officer,
| Mohmand Agency at Ghallanai.

Endst: No._(3/ %ty \™ [Dated]_/Y |7 /2010.
Cc:

Director of Education (FATA) K.P.K. Peshawar.
Political Agent Mohmand Agency at Ghallanai,
Agency accounts Ofﬁccr Mohmands at Ghallanai.

All AAEO,s Male & Female to inform all teachers of
Community schools,

NI =

g

' ' gency Education Officer,
r | Mohimand Agbncb at Ghallanai.

Aziz ur Rehman/@, .
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GOVERNMENT OF KHYBER PAKHTUNKHWA

EMENTARY AND SECONDARY-EDUCATION DEPARTMENT  /
Block “A” Opposite MPA’s Hostel, Civil Secretariat Peshawar

Phone No, 091-9223587
Dated Peshawar the. April 6%, 2023

; . SO [ ) 3-P/2020Mr Akbar Khan & others: ¢

WH!:RFAS Mr. Akbar Khan and three (03) olhcr petitioners were initially appomtcd as PST
Teacher in the Project Community School Téachers for a proysct period at various community schools
of District Mohmand in the ycar 2000 to 2007.

2. AND WHEREAS, the Community School Teachers project was closed down on 31-12-201 0.

3. AND WHEREAS, the Community Schoo! Teachers werg re-appointed comcquent upon the
direction of Competcnt Authority vide order No. 6048-61, daled 0912201 l :

| 4, AN() WHEREAS, in pursuance of the notifi cauoq No SO(E)SSDISCTRI9 -l 0, dated
' 11.05-2012 duly approved y the then Governor Khyber Pakhtunk}ma the services of the appcllant were
regularized w.e.f, 01/09/2013 } g ;
S, AND WHEREAS, Mr. Akbar Khan and three (03) others filed Wm Petition No. 2803 P/2020
before the Honorable Peshawar High Court with the prayer of counting their previous services towards

| pay protechon and back benefits.
i . |
|

6. AND WHEREAS the Honorab]e Pcshawar I—hgh Court Peshawar vide its judgmcnt dated 01-
10-2020 treated the writ petition as departmental appeal and transmitted the same t6 the respondent
department for consideration and decision in light of . the. judgment in writ petition
' No. 2802-P/2020 as well as decision strictly in accordance with Civil Servant Pension Rules, 1963 and
the guidelines laid down by the larger bench in Writ Petition No. 3394-P/2016 titled Amir Zeb etc Vs
i Account Officer, Nowshera & others.

7. AND WHEREAS, the respondent department in the light of Jjudgment of Peshawar High Court
in Writ Petition No. 2803-P/2020 conducted a Departmenl Appellate/ Consideration Committee

meeting on 21/03/2023,

8. AND WHEREAS, the respondent department in the light of judgment dated 01-10-2020
conducted a Departmehtal Appel]ate Committee meeting and provided opportunity of hearing to the
petitioners. )

9. I‘«"OW THEREFORE, in pursuance of order dated 01-10-2020 the Honorable Pcshawar High
Court Peshawar, consulting with' relevant law, rules, policy and recommendations of the Appellate
Commlttee meenng, discussed hercinabove, the undersigned, in the capacity of Appellate Authority js
of thk considered view that the petitioners Mr. Akbar Khan and three (03) others are not entitled to back
benefits and pay protection for the period served in Community Schools Project, hence, the claim of the
petitioners hereby stands rejected in the interest of public service.

. SECRETARY
E&SE DEPARTVIENT

wr

Endst: of even No. & date: b

Copy bf the above is forwarded to the:
1. Additiorial Registrar (Judicial), Peshawar High Court; Peshawar.
2. Addiubnai Advucdte ¢neral, Peshawar High Court, Péshawar. S : RE
. Director, Elementary & Secondary Education, Khyber Pakhtunkhwa, Peshawar. .
, .4 Dlstnct Education Officer (Male), Mohmand. £
/ . Secnon Officer (Lit-IT), Elementary & Secondary Educatior Départment.
6. Teachers concerried.

f . » | (AR Nf}.mb\n)
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GOVERNMENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT
(REGULATICN WING)

A

P —

: NQ. FD (SOSR-1) 12-7/2074
[ Dated Peshawar the 6" February, 2014
L
All Administrative Secretaries to Govt. of Khyber Pakhiunkhwa.
The Senior Member, Board of Revenus, Khyber Pakhtunkhwa,
The Secretary to Governor. Khyber Paktitunkhwa
The Principal Secretary to Chief Minister, Khyber Pakitunkhwa.
The Secretary, Provincial Assembly, Khyber Fakhtynkhwa.
The Secretary Finance FATA, FATA Secrefariat. Peshawar.
All Heads of Attached Departments in Khyber Pakhtunkhwa,
Al Divisional Commissioners in Khyber Pakhtunkhwa,
All Political Agznts / District & Sessions Judges in Khyber Pakhtunkhwa
The Registrar, Peghawar High Court, Peshawar,
The Chairman, Public Service Commission, Khyber Pakhtunkhwa,
The Chairman, Services Tribunal, Khyber Pakhiunkhwa
The Accountant General, Khyber Pakhtunkhwa. Peshawar,

|
Subject: PROTECTION OF PAY OF CONTRACT EMPLOYEES ON

REGULARIZATION / APPOINTMENT ON REGULAR BASIS.

Lear Sir,

In pursuance to the Finance Division's Office Memgorandum
No.7{9R-1/2012 dated 31% May, 2013, the competent authority is pleasad to
allows the pay protection to non-Gazetted contract employees or ther
reguiarization / appointment on reqular basis with immediate effect subject (o the
following conditions:-

i

iiiy

iv)

i3

yat the contract appointment has been made on standard
ferms and conditions, circulated by this Proviacial
Government as amended from time to time,

That the contract employee has applied through propsr
channel and has been properly relieved by the appointing
authority. This condition shall not apply in cese cf
regularization on the same post.

That regularization / reguiar appoinirnent has been made

© with the approval of competent authgrity.

That there i§ no break / interruption batween coniracts‘ew_ic)
Bnd regular service. .

That the service rerdered on contract basis shall not qualify
for pension / grawity. :

o~

That in case of regular appointment in lower grade, pay shall
not be orolected.

! |
'
t

Yours faithfully,

re Q
!' _ (RAZAULLAH KHARN)
Addl: Secretary (Reguiation)

/]

wh/

-

/3
£



Endst: No .FD {SOSR-1) 12-7 12014 . ‘ Dated 6" Feb, 2014

Copy for information & necessary action to the:-

Noeh LN

The Director, T\leasurles & Accounts, Khyber Pakhtunkhwa.

All the District Comptrolier of Accounts in Khyber Pakhtunkhwa.

The Director, Local Fund Audit, Khiyber Pakhtunkhwa, Peshawar.

The Director, FMIU, Finance Department.

The Treasury Officer, Peshawar. - 9

The Secretary, Board of Revenue, Khyber Pakhtunkhwa,

All the District & Agency Accounts Officers in Khyber Pakhtunkhwa / FATA.

"
/74,‘?//'//
(MASOOD KHAN)
1 Deputy Secretary (Reg-ii)

Endst; No. & Date Even

Copy for informaho,n is forwarded to:-

1.

2.
3.

All the Section Officers / Budget Officers in Finance Department Khyber
Pakhtunkhwa, Peshawar.

The Private Secretary to Senior Minister for Finance, Khyber Pakhtunkhwa.
The Private Secretary to Secretary / P.As to Special Secretary / Additional
Secretaries / Deputy Secretaries in Finance Deptt:

i

G
d /
E ' (Wazir Méhammad Afgar)

Séction Officer (SR-1)

Saved in (Disk-D) Office Wark - Notification Foider v o '




