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JUDGEMENT

FAREEHA PAUL, MEMBER (E): Through this-single. judgment, we

intend to dispose of 'i_nstgnt appeal as well as connected Séﬁice Appeal No.
830/201.7 ﬁtled “Sher Zamin Khan Versus The Secrétary (E&SE), Khyber
Pakhtunkhwa, Peshawar and others” as in bpth the appealé ciommon questions
of law a_nd facts are-involved. | |

2. 'ifhe service appeal in hand has been instituted under Section 4 of the
Khyber Pakhtunkhwa Servicp Tribunal Act, 1974 against"; the 'notification‘

dated 25.04.2017, whereby the appellant was ignored from promotion to the

~post of Drawing Master (BPS-15) and against not taking action on his

departménta] appeél within the statutory period of 90 days. It has been prayed

-~



tha‘g on acceptan;:e of the appeal, the impugned .notiﬁc;,ation dated 25.04.20.17'
- might be modified/rectified to the extent of promofion of the appellant to the
post of Drawing Master (BPS-15) wef 25.04.2017 and -the resp_ondeﬁts might.
be directed to promote the Aappeliant to the post of Drawing Master (BPS-IS)
w.e.f, 25.04.2017 with all back and conscquential benéﬁ‘;s, alongwith ény other

remedy which the Tribunal deemed fit and appropriaté.

3. B.rief facts of the case, as given in the memorandum of appeal, are that
the app:cllant was appointed as PST (BPS-IZ) in the Education Department
- vide order dated 23.12.2006. Duringvservice he ggf'diploma in Drawing Master
from Sarhéd U.niversity. According to the rules, 20% qubta was reé_erved for -
promotion to the post of Drawing Master (BPS-IS) from PST (BPS-12) who
' Had qualification of Bachclor’ Decgree with one year Drawing Master Coursel
Certificate. The respondent department circulated seniority list of Drawing
Master (BPS-15) in the year 2017 whefein name of ihe appellqnt was enlisted
at‘ $.No. 6. "l‘herc were 34 posts of .D.M lying vacant in the respondent
department and as per laid down criteria, 20% qﬁota’ was reserved for the
promotioﬁ of PSTs to the post of D.M. Impugned prornotioﬂrAlerder dated
25.04.2017 was issued by the respondent departm‘en,t‘wvherein four colleagues |
of the éppellant were promoted to the post of DM (BPS-XS)WhiIé he was
ignored, inspite of b‘eibng qualified and also having posts of DM available to be
ﬁlléd through promotion. Feeling aggricved, he prgfénéd departmental appeal
but no action was taken within the statutory petiod of ninety days; hence the

instant service appeal.




4. Respondents were put on notice. They submitted their joint written
reply/comments on the appeal. We heard the learned counsel for the appellant
as well as the learned District Attorney for the respondents and perused the -

case file with connected documents in detail.

5. Learned counsel for the appellant, after presenting the case in detail, -‘
argued that the impugned order was illegal, unl'av'vful and against the facts. He.
argued fhat not considering the appellant for promotipn to the post of DM was -
a cllear‘ violation of Khyber Pakhtunkhwa Civil Seﬁants (Appbintmeht,
o Promotipn and 'i‘rarisfcr) Rules, 1989. He further argued that insi)ite of having
vaéapt post of DM, 'thc appellant was ignoréd with‘out 'any,‘ reason. He

requested that the appeal might be accepted-as prayed for.

6. I_,éérned District Attorney,‘ vyhile rebutting the la‘rg’urhents of learned
- counsel for the appellant, argued that promotion to the post of Drawing Master
was considered from amongst the Primary School -Teacﬁers with at least five
years’ service and having requisite professional qUaliﬁ‘cation prescribed .for
initial 1_:ecruitmcrit of Drawing Master. He further'argued that as per 20%
quota, .f_our posts were reserved for promotion and the remaining 16 posts of
Drawing Mastél's were advertised and recruitments v.ve"lre rtmd_e accordingly.

He requested that the appeal might be dismissed.

| 7. I'ff:om the arguments and record presentéd befor'e'us; it appears that the
appellant was appointed as Primary School Teachér in the respondent
dcpartml_ent and is currently in BS-12. For promotion to the post of Drawing
Master (BS-15), 20% quota was reserved. The plea of the appe_llant'is that he

was qualified for promotion and that seats were available but he was left out

e
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and only rour employees were promoted to the post Qf DM (BS- A15). Wﬁen -
asked to present the total number of posts and nunllb‘éll* of Isnosté 1;1'4.20% quota
on whiéh the appellaht is seeking promoticl)n, his 'learﬁed: counsel ‘coulld not
provide the rcquircd information. On the other hand Alear‘nefd Dis'triclj -Attorney
clafiﬁcd that there were twenty posts of DM, out of wh_ichj sixteen posts were
to be filled by initial recruitment and four by lpx;omotic:)ﬁ. He referred to
aﬁpointment order dated 09.05.201?, attached with the? cofnrﬁents of the
respondents,‘ vide which appointment of sixteen: DraWinglj Masters (BPS-15)
was made on the recommendation of the Departmental Seiection Committee.
Prior to'lhat, the meeting of Departmental Promotion Comfmittee had alreé&y
been held on 06.04.20'17 in which promotion to the't‘pc;st' 6f Di‘awing Master--
- (BS-15) of four employees had been recommended basedé on the number of

vacant posts, which was four. c |

8 In view of the above discussion, it is evidehf that ther?e §vere four:vacént
posts to be filled by promotion and the top four candidates Wére, prorhoted. The .
appellahf did not come in the ambit of promotion at that tir%ﬁe because of lack
~of availgbility of posts and hence was not considered. The aippeai is, therefore,

devoid of merit and hence dismissed. Costs shall follow the event. Consign. |

9. Pronounced in open court in Peshawar and given under our hands and

seal of the T ribunal this 18" of September, 2023.

(FAREYH/ UL) -~ (SALAH-UD-DIN)-
Member (E) Member (J) -

*azle Subhan, P.S*
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S.A 829/2017
18" Sept. 2023  01. Syeda Uzma, Advocate for. the appellant present. M.

Muhammad Jan, District Attorney for the réspondents present.

i 1
[

Arguments heard and record perused. !

2. Vide our detailed judgment conSi'sting of 04 pages, the
“appeal in hand is devoid of merit and hence d@smissed. Costs

shall follow the event. Consign.
A ‘ ,

3. Pronounced in open court in Peshawar é'and 'gi'ven‘ under
our hands and seal of the Tribunal this 18" ofSeptember 2023.

(FARPSYIA PArﬁ ~ (SALAH-UD-DIN)
Member (E) A . Member (J)
- - |

*Iazle Subhan, P.S*



