S.No.

FORM OF ORDER SHERT . o

Court of -, R T

Appeal No. ~2040/2023 -

Date of order
proceedings

2

11/10/2023
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The appeal of Mr. -/\:bdul Wahab pfcséhtcd today
by Mr. Muhammad llyas Orakzai Advocate. 1t is lixed for
preliminary hearing before Single Bench . at Peshawar on

Parcha Peshai is givén to the counsel for lhc"

appellant.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL
‘ ‘ PESHAWAR

Servrce Appeal Nn é{ﬁ/ 2023

Abdul Wahab Sfo Wakeel Akbar Ex-Constable Rio Cast Mula Khel Tapa‘ |
‘Qutab Khel Mazan Gharl Plo Ghan Tehsﬂ Upper District Orakzal
cerriands e ar e Appellant

L Government of Khyber Pakhtunkhwa through Secretary Home &
- . Tribal Affairs, Crwl Secretanat Peshawar ,

2. *.f'The Inspector General of Pollee; Khyber Pakhtun}(hWa,‘PeshaWar. |

‘3. 'The Regional Police Officer, Kohat Regiori, Kohat,
4, The Drstrrct Polrce Officer, Drstnct Orakzar Orakzal Headquarter -
| .Hangu o o .
ISUPTPTIOTUORRoS SUUTRIR R espondents
¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢

APPEAL UNDER SECTION 4 OF THE KHYBER PAKHTUNKHWA

SERVICES TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED :

‘":ORDER NO_ 278/EC/OASI DATED 28/12/2020 OF

RESPONDENT NO 4 AS WELL AS AGAINST THE APPELLATE N

'ORDER NO 9915-16/EC KOHAT DATED 14/09/2023 OF .

RESPONDENT NO 3 WHEREBY _THE APPEAL OF TI-IE

"APPELLANT WAS DISMISSED AND UPHELD THE ORDER OF

N RESPONDENT NO 4

3 Re&peétﬁdly Shew_e‘tlz,:-




A.T hat the appellant was ]omed the Levy Foz ce of Dzsa ict
Ol akzai as Sepoy in the year, 2005. |

. e .

.‘ VT hat aftef 25” amendment the appellants dzmzct Le.
Or ak.az the then Orakzaz Agency was also ‘met ged like oz‘her
agencies in Khyber nPakhtunkhwa P} olnnce, afre} mer: gei the :
Kha&adar Force are’ ab.so-rbed I \Khyber Pa‘kht‘ankhwa. g

.Polzce Force in_the year, 20]9 and " the appellant was.

- pr operly absorbed in Khybe; Pakhtunkhwa Police vide

o _Notzf cation - dated 23/07/2020 (Copy of Absorptlonl

Nottf catzon is attaclzed as annexm e “A ”)

T hat aﬁer being'inditcted into Servz‘ce lthe 'appell'anz‘ has’been'_,
o 'the most obedzent hardwo; kzng & szncere .s*ubor dznate and |
. never left any stone unturned in fulf llment of hzs duz‘zes and |

F esp_onszbtlztzes.

That thr oughout hts service carrier, the appellant has never

been awarded minor or ma]or pumshment

| T hat unfor tunately the appellant was enr 0ped ina false and .

. concocted case v:de FIR No 888 dated ]2/06/20] 9 us
302/324/337-D/452/34 PPC, Police Station MRS, District
5 Kohat. '(Copy ofFIR s attached as annexure “B”), |



* That after lodging the ibid case the appellant being a. law

abzdmg citizen and a membe; of polzce department, had
surr ender ed before the law '

-- That after surrendering, ’the appellant was behind the hars, ‘
till the conclas.io’n of trial, ‘that after conclusion of trial the
appellant was convicted by the learned trial court ana’.
ther eafter the appellant f iled Crlmznal Appeal agaznst the
conviction before Peshawai High Court, Peshawa; whereby
 the appellant was acquztted vide judgment dated 07/06/2023

( Copy of the judgment dated 07/06/2023 of Peshawar Hzgh

Court is attached as annexure “C”).

That aﬁer act_yuittal 'the appellant.was release ﬁ'onz jail on
27/06/2023 and soon after the appellant wants to resume hzs '
duty and approach to the office of respondent No 4 on |
| 24/06/2023 but astonzshzngly the oﬁ‘ ce of respondent No 4 .
“handed over a dismissal order dated 28/1 2/2020 to the.
- appellant. (Copy of dismissal order is attached as annexure

‘(D ,’).'

 That agaznst the above impugned order dated 28/1 2/2020 of
respondent No 4, the appellant preferred an appeal befo; e
the tesponden_t No' 3 on 24/07/2023, whzch was rejected on
14/09/2023, whereby upheld the punishment awarded by th'e '



10.

o \

L
.

N ;‘equndent No ; 4. -(Copy -of appeal and Ord_ér dated |

1 4_/09_/2023 Aare- attached as annexure “E”).

That feeling aggrieved from both the iznpugned'ordere of -

 respondents No 3& 4, the appellant filed the instant Ser@)ice |

-Appeal on thefollaw‘iing grounds, inter alia:-

Grounds -

A.

~ That the both the zmpugned dzsmzssal orders of Iespona’ents

No 3 & 4 are zllegal agamst the facts and law, lzable to be

“set aszde

T hat the zmpugned dzsmzssal or a’er as well as that. 01 der of |

the appellate autho; zty are cubzcal . VQld ab- tnttzo,

| unwar ranted ana’ are liable to be set aszcle

That aftei acquzttal of the appellant the charges of the‘ .

'alleged crime is not pr oved, as. - per settled law evety ,

- ,acquzttal is Honourable acquzttal but the ;espondents

| mstead of gzvmg beneﬁt of acqum‘al dzsmtssed the appellant‘

representatzon whzch is not allowea’ by the law

That in case. of the appellant no. show cause notzce 01

| statement of allegatzon or charge sheet were personally

. ser ved upon the appellant thus appellant temazned unheard



. and the order consequent to such a legally defectzve ordef as -

-

N Aof no, legal eﬁ‘ect the law tteata such or der zllegal vozd ab-

: 'znztzo

- ',T hat the appellant has served the depaz tment for more then 'I
1 5 years whzle the appellant is deprzved ﬁom hzs b; ead and -

| ':buttez alonngth his famzly on the baszs of alleged criminal . |

; case the competent cozat of law after eonszdei zng the’ -

.‘evzdence acquztted the appellant ﬁom the charges; but Jor

- unknown teasons the respondents have iefused 10 gzve R

'benef t of acqwttal on technzcal ground

T hat the undet the prznczple of natural Justice, fan play and '
eqmty the appellant is entztled for restoratzon znto service. .
T hat from all pr ospectzve the dzsmzssal order as well as that‘
. Aof the appellate authot ny S or der are zllegal Wr ong,

| ._unwai ranted hence lzable to be set aside.

»T hat if any delay in ﬂzng of depat tmental appeal is found
may kzndly be condoned for the ends of ]ustzce " |

- - : . . #

T hat the appellant ieserves the right to agztate any othet'

B g?‘ound at the tzme of al guments .



1t is,’t.l'zerefore,,_ réSpec_tﬂ{Uy. prayed that on acceptance
of this Service Appeal, 'tl1'e'i})1pilgtzed dismissal order (laied‘

' 28/12/2020 of.re;ﬁonde‘nt“ No'4 as well asthe appellaié

" order dated 14/09/2023 of _res}:onde’ni( No 3‘may kindly be '

- set aside and the appellant inay kindly be re-instated on his . -

 service with all back benefit.

Datedi- 23/09/2023 - . Appellant. -

Through:- .

. Muhammad liyas Orakzai

Advocate Supreme Court.

. Te



BEFORE THE KHYBER PAKHTUNKHWA SERVICE _
o TRIBUNAL PESHAWAR '

" Service Appeal Nc. | /2023 -
Abdul Wahab............ccc..o....c..... '..-.-.'...'...7.‘.;‘.L'....Appellant .
Versus
Govt. of KP &,others ._..;....Respondents

AFFIDAVIT

" 1, Abdul Wahab S/o Wakeel Akbar R/o Qom Mula Khel Tapa.
' Qatab Khel Mazarl Garhi, Post Off1ce Ghaljo, Tehs1l Upper
‘Mohmand Orakza1 Agency, do hereby solemnly afﬁrm and

declare on oath ‘that the contents of the accompanymg |

- Semce Appeal are true -and’ correct to the best of my

~;know1edge and behef and- nothmg has been concealed from

B thlS Hon’ble Trlbunal

DEPONENT.
1////

Ry |
‘ CNIC 21604-6059008-1
Cell: 0337-8037937
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL

PESHAWAR
Servrce Appeal Na:- / 2[]23
| Abdui Wahab chsus " Govt: of KPK & others -
Appellant P '.».....Respondents :

¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢

ADDRESSES OF PARTIES

| 7APPELLANT

Abdul Wahab S/o Wakeel Akbar Ex—Constable Rlo-Cast Mula Khel Tapa -

~ Qutab Khel, ,Mazarr Ghari, P/o Ghaljo Tehsil Upp_er Dlstrlct Orakzai. = -

| RESPONDENTS

1. Government of Khyber Pakhtunkhwa through Secretary Home &
- Tnbal Affalrs Crvrl Secretariat, Peshawar |

© 2. The Inspector General of Pollce Khyber Pakhtunkhwa Peshawar

3 The Reglonal Pohce Ofﬁcer Kohat Reglon Kohat

o 4. The District Potice Offcer Dlstnct Orakzar Orakzar Headquarter

Hangu.
Dated:- 23/09/2023° . Appeliant
| | Throughi- -
Muhammad I!yas -Orakzai
Advocate Supreme Court
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KIWBYR l’/\l\!l I UNI\HWA
AFFAIRS -‘l)Cl’A RTMENT,

( ()\’l RVMI"H OI' Tlll*
HOMF, AND :an

| Nn'rl)-'l.(ra':'mﬂ B

¢

lmhsmm dated the, 7-3//21120 A -

.

i\(m‘\ﬂﬂ‘nltcc]lH)/\MY 7(]1‘){\(10;1.1.(“\1{.;1/ /&"/,'1- /43 In pnrxu.mu: of i

;\n_wislu_m,s cz{uu.mnul m section B of the i\l;ylmr I’ukhmnklswa lovies Jorce (‘*C*» W
(Khyber Pakhinnklna A‘c'l Na.XXXV af 2019) reatt with rule 3 af the |evics Furee:
(Absarplinn i the Khyher Pa khtunkhwa Police) Rules, 2019, e s and Tohat
Allhirs Dt.pmlmcnt. wilh the prior appl‘ﬂﬂ[ of the Cahinet and an llu: recamimendalion

ilthe Provingial Palice Officer, hicreby orders "b“’m“n" of the follawing meimbers of

l.wu:'; Farce of Orukzai Trihal 1istrict w the Khyher, "“““““khwn Paiice with et

-~ e

lmm mc d:uc of lhc muml appointiment of Ihe siidl mcmhcﬁ

-
st | Nmuc ‘Wlﬁl purcm.l;,c { Previous R.tuk l Ru_nk i wihich .absarbcd
T l K han Muhammad s/o Khan Zamai, | Scpny 138-5 I . Canstable BS-7-
2. 1 Javid Hussuin sfo Khial Alzat | Sfppuy'llﬁ-ﬁ :-‘L.t\;lﬁldh c B8-7
2. - Ahdul Wahinh s/a Wakil Akbar E 591‘-‘7)‘ [\:;,.f‘i I . C.mm“i,} dgj_,z )
4. . Mnlmmmml ‘Torit sfo Sahit Khan . Scpny BS‘: ﬁ.onst;mic iaég i
5. Sajitt Rehman oo Khanab Khan .+ Scpoy i8-3 - CE“,".SMM“‘ B,\::
}, ‘ Ahdul Tanin s Jumnta Khau v Scpay BS- s i '(t"’““““"" |3:2-, ,
' Sepoy H5-5 | Cunstabie B.:p.‘i-

T 7. i Said N!dﬂ"" sfo Burhini- IJm

2. The ;tl:‘m-c .‘lnnl‘lmnn shall lu. snllject tn - the Follawing terms and

cuntitions: )
iy e servies shalk t“- governed under the Whyber Pakituakhnva Police

Act. 2017 and the rules mnde therewndler,
v(%i} A weniber shall ool ke entited for absorpiion, iF he has u\u.us.d ram
Levies Furce Service or has bean terminated Rom the Servicr ibid on
sccount af misconthiel, inelficieney or any nthar grounds or has been
cetiied from Service under e Federal Levy Force (Amended) Service
" ales 2013, befine convncucement of the Khyher Pokbumkiwn Luvees
. Foree Acl. 2019 (Khyher Pakblunkhwn Act No. XXXV al"’m‘)p
e Mhedr savices shadl be mmldcmt regular and they shl] be clig gibie Jor
©pension and) deductinn of (.u.w;.mi Provideint fuisd iy ternss of tie Kbybcy

-

. Pageinll;: e R ﬁMM
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CCrw -
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4. Disuicl Patice Officer Qrakzai Tribal Disuicy, ‘ PR
'3, Diswrict Conunissivner Orakzai Fribud Dhawian T N
G. . DS w Chicl Seciovury Government of Kh)hL‘f Pukbiughiave
, 7. PS 1 Seciaary, Homwe & TAs Deparimen, Khiyber Puklgunkiwa
8. DS 0 SpecindSceretary-11, Flome & TAs Depaiunent, Kflybor Makiuunk
9

PS 1o Sceretary, Estublishnsen Depactinent, lsh)bu l’uy.' tar
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Opemng Sheet Jor Cr iminal Appeals Beclzan 4l 9 C: mzmal Procedure Code)
IN THE PESHAWAR H]GH COURT PESHAWAR

(JUDICIAL DEPARTMENT)
" Appellate side -"- ' Criminal Case No:_ B » ' /2020, ‘
‘Di'strict - "~ - | Date of‘ﬁling betiﬁon Wlxetller filed by Stnmp on petltuon of

‘| Appellant in person or appanl
by pleader or ngeant
: ‘ - . | Jalal-ud-din Akhar . _
Kohat . i 26.12.2020 | Azam Khan(Gara) - Nib-

. : ' : Advocate; Peshawar |- :

| Abdul Wahab ‘,S/C.J' Wakeel Khan ‘ _ o
‘R-JO Orﬁcéai Apency, présenti)",Hangur District, H;ingu .......... | Ceerseresliaie . ..Appellant
B . ' Ymsp_g a
1. Mst. Shahnez Bibi W/O Mubammad Tém'q
R/O Orakzai Agcncy, (presently angan Colony, Kohat) Dlstrlcl Kohat

The State essesisarssristssnnssetstbsesORIEISHOSERERSIRRS S OROSD erspondents

Criminal Appeal U/S.410 S e e
Cr.P.C 'from tl_le orderof: | The learned Addi'tional‘Sessiqns Judge-II1, Kohat

y
- .

Ded: 21122020

Charge U/Ss: : | 302/324/337-D/34 PPC (FIR No, 888 dated 17 06 9019 PS Cantt
I DlSll‘lCt Kohat) .

Sentences: - ' 1)U/83b2(b) PPC to life i imprisonment R.I and lo pay

Rs.100.000/- as fine and to be paid as compensation U/S 544
| Cr.PC (o the lepal heirs of the deceased .
ii) 1/S 324 PPC to 10 yerrs R.) zmd a fine ofRs 50 000/ or in S
" | default 06 month 8.1 . ) .

iii)U/8 337-DPPC 1o 07 years R I and 8 fye of Rs. 50 000/- orin
_|' default 06 months 8.1

‘Sentneces to- Tun concurrenﬂy w:th beneﬁt of S 38943 Cr P

! entended

* GROUNDS OF APPEAL ARE ATTACHED -~ =

' CrA1030-2020° ABDUL WAHAB VS STATE 27PAGES




'GROUNDS:

1. That the order_and‘judgment of the learned trial Court convicting the appgilant'.isjagainst

 law and facts on the file. Herice, untenabte,

b

. That the learned trial Court has not app-reci&ted‘ the 'px;dsecution evidence in its correct

legal and factual spectrum which has caused grave miscarriage of justice.

* 3. Thai the appellant has na motive to commit the delict. A- false motive was advanced by
the complainant party against him and that also stood not proved, ~ - '
. 4. Thal keeping in view the circumstances of the case then avﬁilablé,’ preliminary

'investigation has preceded the report;

.

o

That the 1'éporl made by the cdmpiuinanl, Mst. Shahnaz Bibi(PW11) is,gvidemly,_z{n off- -

- spring of external prompting. . - -

6. That the injury on thc person of the injured 15 that of availability, but not of reliabiiity. :

- N .

. The instant incident has not occurred in the manner as depictiqéd'by the complainant.

CrA1030-2020 ABDUL WAHAB VS STATE 27PAGES

-
0y
+
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7. "That the appellant has not absconded, He was avoiding his arrest on account of fear and - ,

false implication in the instant case. However, later he.surréndered voluntarily for

treatment according to law.

-

8. That, anyhow, the prosecution has miserably fuiled (o prove its case against the appeliaat

-~

beyond shadow of a reasonable daubt.

It i's,‘\ther'efore humbly prayed thal on acceptance of this ﬁppeal the order aﬁd judgment -

of the: leame.d trial Court dated 21.12,2020 convsctmg the appeilant and sentencmg him

‘. l)UIS30'J(b) PPC to life imprisonment R.1 and to pay Rs.100 ,000/- as fine and to he paid as ,
compensanon U/S 544 Cr.FC to the legal heirs of the deceased ii) U/5 324 PPC to 10 years RI

A and a fine of Rs,50,000/ or in default 06 -month S.I and iil)U/S 337-DPPC to 07 years R.I and
i r}e of Rs.SO,.OOOL or in default 0‘6 months S.1, may grc_lciously be set aside and he be __acqmtted.

" Abdul Wahab
Appeilant

-

\Jml ts»w-

1. Jalal-ud-din Akbar Azam
Khan(Gara)

/@m

3. Muim Khan

Advocates -

. ,. - Througll
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. ‘ JUDGMENT SHEET

N , . IN THE PESHAWAR HIGH COURT,

L o - PESHAWAR '
(Judicial Department)

! . Cr.A No. 1030-P of 2020

. o S ~ Abdul Wahab

. ' - Vs :
oy : . The State&another

. Date of heanng 07.06.2023.

. L T 'Appellant (s) by M/s Shabbir Hussain Gigynai & Dr: Am:r
o . A]am Khattak Advocates ,
State by:A , Mallk Haroon Igbal, AAG s o B - i_
" . Complt by: . Muhammad Khalid, son of the . -
: : complalnant
JUDGMENT :
SAHIBZADA -ASADULLAH, J.- ~  Through this

jddgmenf' We intend to decide the gwstént' criminal -
appeal as well as the connected Cr.R No.03-P .of |
52021 titled “Mst. Shahnaz Blbl Vs Abdul Wahab
o R '. ~ 1.etc” as both the cases are the outcome of one and -
the same judgment dated 21 12. 2020 passed by the
leamed  Additional Sessions Judge-lﬂ Kohat,
whereby the Iéérned : Judge has -convuqted ‘and | o
séntgngi:éd: the ap.pélla'nt bding foun'd. guilty of ‘the
offence, charge . m “case FIR ‘No.888‘ A_ dated
'.', o 12‘.06.2019 undet sections 302/32§/337~DI34_P~PC.‘_ .
- ~ Police Station Cantt: Distict, kphét'in the following .
_ " manner, | | ) |

sUnder section 302 (b) PPC convicted and
. —_— sentenced the appellant to imprisonment for
' e : ; _ life with fine of Rs.100000/- {one lac) for the
5 : murder of deceased Muhammad Tariq ,
Under section 324 PPC convacted the
appellant .for making an attempt of the
murder of complainant Mst. Shahnaz and
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sentenced him to 10 {ten) years R.I with fine

of Rs.50,000/-  (fifty thousand) as.
compensation, in defauit whereof he further

to suffer 06 (six) months simple.
lmpnsonment o

Under Section 337-D PPC for murderous
assault and causing injuries to complainant
Mst. Shahnaz convicted and sentenced the
appellant to 07 (seven) years R.l with fine of .
RS.50,000/- - (fifty thousand) ‘as
compensation. ’ .

The sentences of the Imprisonment shall

~ run concurrently. Banefit of Section 382-B
Cr.P.C has been extended to the appellant. .
The amount of fine if realized shall be paid
to.the shari legal heirs of the deceased as
compensation under section 544-A Cr.P.C." - '

2. " The precise facts of the instant case as pe; first
. information report are that on 12.06.2019 at 04:50

‘the complainant namely Mst. Shahnaz Bibi reported

- KDA. Hospital, Kohat alongwith the dead body of her

husband that she. (the complalnant) a[ongwdh her
husband Muhammad Tariq now deceased, alongwnh

chlldren were asleep in the veranda of their house

o The electnczty bulb of the veranda was sthched on

at the relevant tlme ie. 02 30 AM she heard the

vouce of bolt of plStOl woke up from sleep and saw
that accused Abdul Wahab slo Wakeel found present

msnde the. house whereas the co-accused namely

Fazal s/o Khan Wazir was present on the wall of their :
| h‘ouae,'.as. both the accu5ed at;e the "residenfs of
| Orakz\ai Age’ncy presently at Ha_ngo, and when her
husband ‘rose from his cot : (charpai), in the

meanwhile_»a-e_cused Abdul Wahab opened firing at

.

‘the matter in injured condition in emergency room at "

-

v




L I ~A him’_‘with"t‘he' intention to kill him and during this" , :~ j
| -~interregnum she tried to catch hotd of the accused,
'but the accused also fired at her and.due te fi re shots
of the accused hls husband got hit and died on the
spot whereas she recelved injuries on her body. The
: accused after firi nng decamped from the place of

- -

- . rncrdent. Motive behind the occurrence was stated to

B g

~ be pre\rious _blcod feud. The occurrence has

4

' witnesse'd by the children in the house, including her..

She charged the accused for the murder of her

husband as weli as causmg m;unes to her. Hence :

the ibid FIR. c B o
e o ,' - | | . 3 After arrest of the accused and completnon of |
| | int/estlgatron, case was ‘put in, Court where the .

. aﬁpellant’was indicted to'\.N'hich he bieaded not guilty
-'.and ‘c'laimed trial. Prcsecuti‘on.‘tn-' order to prove its
. case;. produced and examined': as ‘ma'ny as 14

witness‘es, whereafter staterneht of the accused was" .
. o .r‘eccrded under section 342 'Cr.P;C wherein he
‘ '.professed-'his ‘innacence. The learned trialj Court, l o
"after full»ﬂedged trial found the apdpe.llant‘guiit‘y of the -

charge and whrle recordmg his conviction sentenced

him as ment:oned above hence this appeal

4: Arguments heard end record gone through
L hl . .. 'B, ' In the incident the deceased. lost his lrfe‘

- whereas the ccmplainant received serious injuries,




| both the dead hody of the deceased, 'an.d the injured - .
~ complainant were shifted to the hospital, where the
.'~complamant reported the matter The report was
made to PW-2 'who reduced the report of the -
"complalnant ln_ the shape of murasrla and thereaft_er
the injury sheets. and_ inquest report were prepared.
The dead body: of the dece_ased was sent td_ the
doctor. for, poetmortem "examinatioh whereas the

injured complarnant was exammed by the doctor and -

_her medico legal certtf cate was prepared The
investigating o_‘r‘f cer ,after recervmg copy of the FIR
visited the spot and prepared the site plan. Du‘ring..
| spot i.nepecti’on' the in\restlgating officer collected
blood through cotton from the respective places of :
the deceased and the lnjured complarnant whereas' -
-two.emptaes of -.30 bore alongwith live cartridges
- were .Acollected near. ‘frem the 'p[ace, where the
accus‘ed-appellant_ Was standing. It is pertinent io
mention that‘ dur‘i’n'glsp'ot jnspectipn a s'olar bulb was |
taken into possession, 'which was ‘deelare‘d' as‘the'
‘sduree of identil'rcaticrhT The recovered empties were
serrt to th-e' laboratory and therefrorn a report Was
recelved tellmg that the same were fi red from onee - '
i weapon The co-accused Fazal Janan was arrested
and also the appellant when his bail before arrest

‘was recailed Durrng mterrogatron the appellant
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o .Hahgo P'_oliqe: Line, being post'ed"as ASI| oQgr there.

~The appellant also éubmitted ‘an application

o di_scloéed his presence, on the night of incideht,: in

-regarding ' his innocence and the. same. was

investigéted_. ‘The invéstigating iofﬁcer recorded .Athe |

statements of all concered and they tendered

affidavits in favour of the"appella_nt, so much so, the

inveétigaﬁng officer collected the"‘calll data record, -~

where the appellant is shown present: at the place of-

~ his duty. Though the police opined regarding the

innocence of the appellant, yet the learned trial Court |

did ‘not agree with the same and as. such the ‘tr_ialA "

concluded in holding the appeliant guilty and the co-
- accused innocent.

| § The 'Ieamed trial Court took into qdnéideration

v

judicial

.the material aspects of. the case a‘nd_applied- its

‘mind fo the evidence on file ‘and the

statements of the witnesses. The leamed trial ‘Co.urt |

acquitted the co-accused, but this being the Court of - -

record of the case and to re-appreciate - the

statements of the witnesses, so that miscarriage of
. . . / N

justice could be avoided. True that in the instant case

(4

‘aftér feeling satisfied, chVicted the appellant and

_ appeal is. under the ‘bounded duty to re-visit the

we have before us an injured eyewitness with the

- .stamp of injuries, but we cannot forget the pres'encé'_




‘question, but what this Codrt is to see is; as o0

whether she told the whole truth and as to whether

' of the eyewitness at the stated time, in the house in

' the incident occurred in the \m.ode, manner and at the

'stated time. On‘ one handt we have the .injured

eyewntness the widow of the deceased and in the -

phenomenon but on the other we have an accused'

who came forward wnth ‘a specrf ic plea of his

a'ppellant

'L. The pomts for determlnatlon before this Court'

'are that as to whether the incident occurred ‘in the

‘Irke : cucumstances substltutron "s' a rear_

" innocence, so this,Court must walk with care to fix -

. the liability" and to determine the innocence of the -

mode, manner and at the stated trme as to whether‘ '

“appellant and that the appellant was duly identified;

~'the complamant received rn;urres at the hands of the |

.as te 'whether the.deceased ~ahd ihjured Were shifted

to the hospltal soon after the incident and that the- -

-' matter was promptly reported as, to whether the

-complamant was conscious, orrented in tlme and

space and as to whether her mjunes drd permlt her to

report the matter and: as’ to whether the prosecutron

: appellant.. There_ is no demal -to.the fact that the

 incident occurred inside the house of the deceesed,"'

succeeded in brmgmg home gullt agamst the
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- where the deceased was done-to- death and the

. complainant received serious injuries on her body.

There is no denial to the fact that the dead body of

~ the deceased and the 'injured were shifted- to the -

' _hoépital,? where the matter was reportéd; 'bqt we |

- .-cannot forget that the incident occdrréd. in the odd

hours of the night and that by the'time the darkness |

ha_d‘prevaﬁed. so this is for thé prosécution to tell that
how the appellant was identified "én'd that h‘oy-y co-
‘accused who was prese:n't,on_ ihe, top of the wall,
;‘;ou!d‘be seen from such a long distance. In order-to

appreciate this particular aspect of the case, we

deem it essential to go through the statements of the

witnesses. The complainant was examined as PW-

11, who stated that on the night of occurrence she . -

alongwith " her ‘husband and other inmates were

 sleeping in the house; that she got up on hearing the

" sound of pushing of bolt of the pistol by the accused; -

that the -accised fired at her husband who died on
the spot, then the accused'ﬁred: at her which _céused

her _injuries; 'thaf _theréafter ihg dead body of the

‘de(;ea'sed was shifted to the hosp}tél and the matter '

~ was reported. Similarly, Mst. Rabia was examined as
~ PW-10, who stated that on the niglit of occurrence
she aléngwith ‘other inmates of the house were

A

sleeping in. the. Veranda of the house; that it was
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and cries of her mother~|n-law and her father-ln-law

. that she saw a person duly armed with plstol present
~ at the house, who ﬁred at the comp!ainant and the

"deceased that the f ring made by the accused'

proved fatal to the deceased, while the complalnant =

‘got injured; another person was also present on the

~ wall of the house; that the accused who fired at Mst. |

Shahnaz sz: and her father-m-law was one Abdul ’

A Wahab; that sute plan was prepared on her pomtatton

~ “and the motive was previous bidod feud between the

parties and that the accused were identified in the

 light of the bulb installed in the veranda of the house.

- This is interesting to note fhat when the statement of .

PW-10 was recorded by the investigating officer

-under section 161 Cr.P.C, she.i.n her sta:t'ement'did :

‘not mention the names of the accused. It is further

interesting to note that PW-10 in her cross-

'~ examination categorically stated that the. accused

was not known to her. We are to see that when the

a'éeused-appellantwa_s not known to her, then she by ‘

* herself did not identify that the accused was Abdul

Wahab and even it suggests that the appellant was

not known to her previously, as she did not belong to

the village to which the abcused~appel!ant-belenged,

This is for the prosecution to tell that how the .co-

~ about 02:30~AM when sﬁe heard the voice of firing



-accused was identified, who was present on the wall
" behind a tree, with nh' light at the place- hf ,hvis :

s ' - presence. This is surpriéing that both the accused
are eharged by name by the complainant when .shei
reported the matter. The corhptatnant was atslted
regarding the materiat aSpécts of the case and.
regarding her familiarity with- the appétlént and the
_other. 'éhe categorically stated that on one hand she

is a pardé'nashin lady, whereas on the other she had

no relation with the accused. As the age of the
complamant is shown as 31 years and the htstory of
the blood feud is given as 10/15 years, so it is yet to '
_be ascertamed as to whether complamant ever
visited the vu!lage and she ever came across the
' ‘ '_ o appellant prior to the present incident. The very
stateh1e'nt of the complai_'nant-make's us believe t'ha'tl

~she had no acquaintance with thé.apbellant ahd also

with the co-accused. When there was no ‘relation_shih

hetween the .partiés and-that wheh both the 'parties.. 3

were not on vns:tmg terms and that when the blood

, . . Afeud has a htstory of more than ten years then
whether in such eventuallty the comptamant was abte

to identify the appellant and vthat she  knew thelr

names. The conflict between the statements of the

. witnesses and there no familiarity with the accused,

is a circumstance to which this Court cannot close its
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the night, then the identity of the accused is a mnsi

“and. this is for the \prosecution td ccnvince_that they

were dufy identified.

, odd hours of ntght and this rs again surprrsrng that

L4

- how the appe_llant could know, that how the

’ deceased was available at poinf No.1 in the veranda |

As. the srte plan deprcts that all the inmates were
Iylng in the veranda i m the:r reSpectrve cots (charpar)

and that cot of the deceased was Iyrng o the west.

: .The complarnant was examlned regardmg- the
manner she woke up, r_egardlng--the rnanner"t'h,e :
" deceased was fired af and regarding the manner she

- attempted to_catch hold of the appellant, buft the

explana_tion tendered by the comnlainant is hard to

be- believed, when the site plan is taken into

-consideration. The site plan depicltsthat apart from
| the complainant her other two sons, the deceased :

and one Mst. Rabra were avarlable m the house on -

the’ -nrght of occurrence but surprzsingly apart from

the compiarnant no other rnmate of the house

' mcludmg her sons actively pamcrpated in chasrng
‘the appellant. The complalnant disclosed that after

receiving firearm injuries the deceased fell on the

'~ eyes, as the incident octurfed in the dark hours of

. i' This is surpnsrng that the accused selected the .

'gronnd;_ and breathed- his last. She further: disclosed -
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that aﬂer the decéased"was ﬁred at, the accused-

appellant fired at her as well and after receiving

firearm lnjunes she fell to the ground and she again
- stood up and struggled to catch hold of the accused,
but could not. Whilé r‘éporti.ng‘ the matter, though the -
| complainant stated th'at aﬂér tné -dedeased was fired _
- a}t; she struggled to catch hold of the apnellant. but .
she could. not and aé a réédit of her.active _attefnpt} '
" she was fired at. This portion df her étatemént is of

' great S|gn1fcance as she was fi red only by the

accused when she tned to catch hold of him, but
when her Court statement is taken |nto consaderatlon
she stated that first she was fired at, she fell to the
ground, she stood up and she tried to catch ho!d.of

the appellant, but she could not. When the report of

~the complainant and her.Court statement are taken

into consideration, then the relevant portion of her

Court staternent has, damaged the brosecution case

" beyond repair. As by the time when she did not make

an attempt to catch hold of the appeliant; then there

was no need for the accused to‘"f,ire at her, as the

accused had already achieved the deéifed goal, but if
| hér Court statement is taken to bevcorrect", then the
complainant is to tell that why she was fired at when
she had not attempted to catch hold of the appeilant.'} ‘

This is for this Court to ascertain that once .the
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comp
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the ability 10 stan
[pOSe to catch

3 up and 1o

eventuality she had

u
-~ chase the appe\lant wilh the sole P

hold of him. We are not- persuaded wnth thts poition |

- of her statement and we are not convinced that alter
" receiving ﬂrearms_ lnjunes oomplamant, was ,ha\mg

the‘ ability fo rise and run. The complainant by herself

went in self contradtctlon as her report and her Court’ ' _‘ '

. statement tells two drﬁerent stones regardmg the -

 manner in which the’ rncrdent occurred and reg'arding

- the mode in which the appellant teft the house.

8. Another intngurng aspect of the case is the'
. identtﬁcatton of the acetrsed, the rnvestlgating ofﬁcerv.
: ‘ during spot inspection observed a solar lipht installed

at point “E” in the veranda and the same was_

dectared to. be the source’ of tdentrfrcatlon Thts is -

) surprrsmg that the people of the house were sieeprng
“in the veranda and it was 02:30 AM midnight, when '
they were fast asleep what need was there to keep o

the lrght on, rather at such tlme the laghts are off so

that good sleep could be \emoyed Even otherwase _'

: when the appellant was not known 1o, 'the '

complamant and the eyewrtness whether in such
‘eventuality the ldentrf cahon in the light of the bulb

would serve the purpose our answer is in emphatlc




ho‘ Asl admittedly,~ the complamant and the:
eyewutnesses were not on ws:tmg terms W|th the
| accused and as admittedly the complalnant and the'.
eyewutness were married to the house wzth no

‘vrelatio_n with the_ accused and h{s family, so in suc_hl

eventuality it was obligatory for the ' investigating

officer to make arrangement for the identification

identif cat:on and recogmtlon of the co~accused who

was present on the top of the wall The Slte plan

deplcts that from such a long range his identification |
- was not possible and even the record is silent as to

what interest, the co-accused, had-in the enmity -of .~

the parties. The record is silent regarding his status,

" his involvement and his _ihterest in"the matter. The
" identification of two different accused at two different

pleees in the odd Hours of “the night, is a

circumstance that has creatéd - dents in the

B 'pro*secutio‘n case and that has Ashattered the veracity

of the w;tnesses As the w1tnesses admitted that they

were. not on vas:tmg terms wath the oppos:te side and |
: 'that the blood feud between the parties goes back to

10/15 years so in such eventuahty the identity of the

appellant is a questaon that remained unresolved we

are fortlf ed from the judgment reported as “2019 M

parade. Another interesting eSpect of the case isthe




1
L D*1966", tiled “JUMO and 4 others Versus The -

STATE”,'which is reproduced herein below:- |

“They have even. failed to give the
details of the motorcycle of the

. culprits, deceased and of their own.
Undeniably, the culprits were not on

. visiting terms with the eye-witnesses
facluding injured. The occurrence

. lasted more or less for five minutes

. and that too when incriminate fiving
was made by the perpetrators as
such identification of the appellants o
in such a situation also raises -
suspicion upon the probability of the
ocular account furnished by them.”

The prosecution is to-tell tﬁét wh'en, the sons of the .

- complainant were present at:the house. Wh-y L_they did

" not make efforts like their mother and that why they

. did no'th come forward * as eyewitnesses of the

incident. Though PW-12, Wahid ie. son. of the
complamant vent‘ ed the report of the comptaanant

but mterestmgly when he was examlned he did not]

‘ -conf irm the manner in. whlch the mcndent occurred :
‘and he did not utter a smgle word that he too,
.'ldentlﬁed the ac;cused and that tl)e mc:dent vo_ccurred‘
in the manner as was 6iscjloéed by the ‘c‘o_mplafnari't,
This s mdr_é intereéfing to note  that when PW—L’E .-

was cr_oss;-eXamin‘ed',‘ he sfated th'éti cbrr;blainant s
‘ reporte& the métter m the moming when she gained |
-consciousnésé 'He fﬁrther dislclosed..til;xat the report'

‘was made when the llght prevalled As PW—12 is the .

real son of the compla:nant and the deceased SO |t.

war High Court
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cannot be held that he was extended concession to

| the appellant, rather he told the truth. and the truth is -

that, that at the time of arrlval to the house the

'complalnant was not in senses. The doctor who~

examined the complalnant wa_s examlned as ,PW-7.

ehe stated that when the complainant was brought to

her, she disolosed that she was fired at by unknown

accused and even in 'her C'foss;examination she -

confirmed that it was the complamant who told that
- she was fired at by unknown accused. When the

.~statement of PW-12 is read in juxtaposmon wuth the

statement of the complalnant and the statement of

the doctor no amblgmty is left that the complalnant

did not come forward with the whole truth, rather she o
o cohceaied the material facts, both ~'fro/m‘ the

im)esti‘gatihgi officer as well as from the Court of law.

_ This concealment of facts on part of the 'oomplatnant
hae gone deep to the roote ‘o_f the prosecution case. '

10. The medical evidence-is in conflict with the

~ocular.account. The manner in which the deceased
and the complamant were fred at does not get.
support from the medical evndence as in both the.
cases the - pro;ectlle travelled from up to downward,
| »had the deceased and the complalnant were fired at -
from the place assigned to the appeliant, then the’

v~-same would pierce .through the body: True that

4 |gh Court
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- medical evidence is COnﬂrmatOry in nature and in

.

- case of trust warthy, confi dence tnspmng evndence

the same piays a little role but once the Court comes:
. to a conclusion that the eyewitness account is either
suffelring from infirmitiés or the wit_n'esse‘s concéaled
the real facts, then in such evéntuality the cénflict
. between the two will- go to the roots of the ’
.'prosecutcon case and in such eventuahty it is the

prosecution to suffer. As m thas particular case thel‘._
statements of the Wimesses 4N respect 6f the injuries
caused -and' the medical eviderice are not on one
- page, so this conflict betwéen the two can only and

only be counted. towards the apbeliant and its benefit ‘

+

must be extended to him. The situation in hand is- dealt .'
with by this Court in “case titled “Haneef Ullah alias -
~ pentar and four others Vs Habib ur Rehman and tllli'_ee

others (2021 YLR 899), which reads as follows:-

“The seat of injuries on persons -
of the deceased and the places of -
the assailants where they were
standing at the time of firing find
no support from the medical
evidence, as.one of the deceased
had received two firearm injuries.
from the back side whereas the
other from left to right, whereas
the circumstances suggest that
the deceased were facing the
accused at the time of incident.
¢ - One of the deceased received an -
entry wound from his right with
- its exit to left which further belies
the stance of the presecution, had
he been faciug the accused or
having his back exposed to the
accused then cither the entry
_ would have been on the front or
back, but not from left to right, .
30 it can safely be held that. the
medicnl evidence does not
support the case of prosecution.”
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11, The motive was alleged as previous blood feud |

between the parttes, but in that respect nelther the '

' complamant could brsng on record mdependent_

evidence, nor the mvestlgattng ofﬁcer could record-

the statements of mdependent persons so this Court |

-Iurks no. doubt in mlnd that the prosecutron farled to

' 'prove the motrve As the motlve was alieged by the

prosecutlon so the prosecutron was -under the

bounden duty to prove the same. True that weakness

or absence of ‘motive -hardly plays a role in the

acqurttal of an accused charged but when the motrve'

is the constrtuent part of the prosecutlon story, then '

under all clrcumstances the. prosecutron must prove ‘

~.the same and its fatture wrll help none but the

- .appellant Even othenmse the prosecutron falied to-- |

. prove that why both the accused attracted to the spot

'.when one: of the acqurtted accused had ndthmg in |

: cornmon with motrve, as the cause of krllmg was the

-

'prewous blood feud and once on record’ the same

was not. brought then the prosecutron is at the iosrng

-

' '-end. ,

12. The appellant ‘soon after his arrest submttted ‘

“ an apphcation to the - polrce hlgh ups for farr'.'--

_investrgatlon. n his applrcatlon he dlSClOSed that on
_the night of inc_ident he was posted in Police Lines,

. Hango and that he vvas present at the place of his
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duty. Th'e inquiry was“initiated and ~an inquiry 6fﬁcer L

was deputed for the purpose. The statements of

numerous officials were recorded and even they

. g . \ . .
' tendered affidavits in that respect. The bona-fide of

the appellant can be gauged from the fact that soon

* after the occurrence he applied.for bail before arrest

~ and at the same tlrne he submitted an application

regarding his innocence: The inquiry “officer also "

collected the call data‘record where the appellant

was shown present m Police Llne Hango and that

the same ewdence went unrebutted Even the'

mvestlgatlng officer oplned regardlng the mnocence

of the appellant True that the plea of alibi will hardly o

- play a role to discredit 'the eyewntness.accounl, b_ut‘,‘ |

when the plea taken appealsvto'a pmdent -mind and -

- .when the plea ls duly venf ed, then in. those . -

c:rcumstances the . same can . be taken |nto

.consuderatlon As on one hand the prosecutlon came

forward with twnsted and concealed facts, whereas

on the other the medical‘evidence doee ot support

- the eyew:tness account then in such eventuality the

plea of the appellant can be taken into conssderatlon _

more pamcularly, when the same set of evudence has

been dlsbelaeved in respect of the acqultted co- -

- accused The plea of allbl was taken lnto‘

consaderatlon in case tutled TASADDAQ HUSSAIN alias




B

IDNAN Versiis The STATE and others”, (2019 P Cr. L J Note -

160), which is reproduced hérein below:-

“It is important to mention here
) that co-accused Falak Sher, who
e was attributed the role of making
- " fatal fire shot at tlie deceased was
arrested later on and died in the
judicial lockup. The appellant, -
- from the day onée, took the plea of-
alibi that he was .running the
‘business ‘of pesticide, -remained -
away from his house in connection
with- receiving the amount of
pesticides. This plea of the
appellant was further verified by
the peoples of the vicinity toc whom
he had met at the relevant time, -
Different persons from the vicinity
as well as from the appellant's
work  place  joined the N
investigation in this regard and : 2
out of them, three: persons ~
" . appeared as defence witnesses in
" order to- verify -the appellant's
presence with them at the time of -
occurrence. Admittedly, ipse dixit
of the police opinion is not binding
upon. the Court, however, if the
_said opinion is based on sound
~material and. the evidence.
collected in support of the
‘innocence of the accused is well
founded then the same could be
taken into _ consideration in
support of the other pieces _of
evidence.” _ . - b

T

3. The cumulative effect of what haé been stated .

above, leads this Court nowhere but to hold that the -

- prosecution couldinc':tA succe'éd in 'bringihg home guilt_ ,
-against the appellant; The impugn'ed«judgment is -

’ suffermg from inherent defects and the Ieamed tnalv

Court’ whlle' passmg 'the impugned judgment'

- m:sdlrected stself both in law and on' facts of theA
:case wh:ch calls for mterference The 1n$tant- :

 criminal ap‘peal is allowed, the ampugned judgment is

-




| | set ats'ide.:.end the ap‘pella’nt: is :acquittéd of the B
- charge He shall be reieased forththh if riot. required _ |
tobe detalned in any other case.

14, Now diverting to the Crimlnal Revlslon No.03- '.

| Pl2021 titted. “Mst. Shahnaz Blbl Vs Abdul Wahab :

etc" through whlch the complamant has requested' =

thas Court for enhancement of the sentence When

3 K
: once - the’ appeal agamst convsct;on has . been~
- acoepted and once the impugned Judgment has been :
’ : set asnde so in that eventuahty the mstant cnmlnal .
're_vision would haidly proceed ',and the same is
~ dismissed as such.
“Announced -
. 07.06.2023.
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d"vida'torder 08NG. 606 dated 26:09 4 DSP:Hars:
2110 cr’gﬁhizbﬂﬁe.éondqd’éf (he'«acdused«dfﬁc‘{él':Thc.ehqi'ﬂ'ry officer
uiltyof \he charges leveled agalnst hih\_‘.:and'[ecofn}n'and-hfrh for "

-
v - - .
n

‘\oia discipline force on onelhandand: .

":‘ea'r'ned,:béd name
reach&d_.lo‘-ﬂie ~i:‘66cli.’|éio'r_ﬂhai4h’é ~§mgéd _
these .cﬁérg_ai;-'ieveléd’f against accused
gd*bqyuﬁd gny‘st{adqvi{nf dc';um.‘ R
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Thrs order w1ll dlSpOSC of the aepartrnental appeal preferred by Et Constable

Abdul Wahab of district Orakza1 agamst the order of District Pollce Officer, Orakzai whereby he

was ‘awarded major penalty -of drsmxssal from service. vide OB No. 1228 dated 28.12.2020. Brief
facts of the case are that the appellant was found in solved i in a crlmmal case vide FIR No. 888,

dated 12.06. 2019 u/s 32 / 324 /. 452 /34 PPC PS MRS Kohat. The appellant was awarded .
pumshment of life: §enience hy the Court of Addl Drstr et and Sessrens J udge-III Kohat vide order

dated 21.12. 2020 “né: appellant lodged crmunal pentlon i Peshawar Hrgh Coutt: agamst the order .

of ASJ-IIT Kohat which was accepted and the order of ASJ-III was set-aside. He was dealt with

- departmentally on the above charges whrch culmrnatec in major pumshment of dlsmlssal from

"

service.

_ Proper departmental enquxry proceedings were 1nlt1ated agamst him and DSP HQrs:.
Orakzal was nominated as Enquiry Officer. The’ Eriquiry ‘Officer after fulfillment .of codal |
. formalities submitted his ﬁndmgs wherein the appella it was found guilty of the charges leveled -
against him. He was, therefore, recornmended for major penalty under the relevant rules..

Keepmg in view the recommendatlons of the Enqulry Ofﬁcer and the above cited -
' crrcumstances, the defaulter official was awarded major punishment. of-dlsmrssal from service under
the relevant rules by the District Police Ofﬁeer, Orakzzu ‘ide OB No. 1228 dated 28. 12. 2020.

Feehng aggrieved from the . order of Drstn ct Police Ofﬁcer Oral\zar the appellam

_ preferred the mstant appeal He. was summoned and heard. in person in Orderly Room held in the =~

ofﬁce of the u11cler51gned on 12. 09 7023 During’ personal hés ring the appellant did not advance any
: plausrble explanation in his defense. By involving himseli” in hemous criminal activities, the’
delinquent officer has rendered hlmself unfit for retentlon in ¢ dlsoxplmed law enforcing agency.
-~ The allegations leveled against him have been establlshed beyon: 1 any shadow of doubt, Moreover, \
the appeal of the appellant is badly time-barred by 02- years and 08 -months.

- Foregoing in view, I, Sher Akbar, PSP, S St, Reg tional Pohce Ofﬁ%l‘, KOhﬂt'.
bemg the appellate authority, am not inclined to interfere in the order ¢ 'f punishment passed by DPO
Orakzai. Hence the appeal of Ex-Coristable Abdul Wahab is hereby rej ected bemﬂ devord of merit
~and badly tirne—barred ' ’ '

Order Announced

12.092023 = o S "‘*\ J)

A L : R Rﬁglona, olice Off icer,
Z LA ' ' Koh:t Reglon
0. 7 5 / /EC, Dated Kohat the / ; 7 /) 77 1023 r/

' - ‘Copy forwarded to District Police Officer, Orakzal f01 mfornlatlon and necessary
‘ “‘w/r to his ofﬁce Memo: No. 1167/EC, dated 10 08 2023, His Service Record is retumed herewrth

2.7 The appellant, Ex-Constable Abdul Wahab of dl‘:tl‘lct Orakzal

-t m e —— . -
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