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JUDGEMENT

FAREELITA PAUL, MEMBER (E): The service appeal in hand has

bc-cn instituted under Séction 4 of the Khyber Pakhtunkhwa Service
Tribunal “Act, 1974  for consideration/regularization of S(?l‘ViCC 'of tﬁe
appellant as Dircctor w.e.f. 22.09.2020 or from the date wk;en ;che office
stood vacant for the purpose of ancillary-cum-back benefits. | It has been
prayed that on acceptance of the appeal, the respondents be dircc‘géd to
regularize the scervice of the appellant as Director  BPS-19 : w.e.f.

22.09.2020 or from the date when the office stood vacant for the purpose




of ancillary-cum-back benefits with necessary adaptations, alongwith any

other remedy which the Uribunal deemed fit and appropriate.

2. Brief facts ol the case, as given in th¢ memorandum of appeal, are
- that the appellant - was serving as Dircctor Planning BS-19 in the
Dircctorate of Agriculture, till his superannuation on 09.03.2022. The -
pron‘soti.on ol the éppéllant was duc and for giving cffcd to the same, he
succecded in obtaining relief from the Honourable Peshawar High Céurt té
the extent of [ling up of vacant post of Dircctor Agrigultufe vide order
dated 22.09.2020. llc preferred departmental appéal dated. 28.06.2022

which remaincd unattended;  hence the instant service appeal.

Y

3. Respondents  were  pul on  notice  who  submitted  their
reply/comments on the appeal. We heard the learned counsel for the
appellant as well as the leaned Deputy District Attorney  for the

respondents and pérased the casc tile with connected documents in detail.

4. l.carned couﬁsc] for the appc]]anf, after presenting the case in‘detail,
argucd that noﬁ—éonsidcrati()n/regu!ari.'/,atioh of service as Director w.e.f.
22.09.2020 or from the date when the office stood vacant for the _'pur;;ose
of ancillary—cum;baék benefits, was uncalled for and against the law. He
further argued that the purported omission on the part of respondents was
detrimental to the rights of the appellant and was agaihst the concept of
pood g;ovcrrms'iccj'r hence  required interference  of the Tribunal. He

requested that the appeal might be accepted as prayed for. ‘




5. Learned Deputy Disu.'inl‘:t Attorney, while rebutting the érgUménts of
learned counsel for the appellant, argued that the appellant was promoted
to the post of Director Planning (BPS-19) after fulﬁll;ng the preécribed
procedure on 04.02.2022 through Provincial Selection Board. He further
;cll'gUC(l that the status of the post (.)I’ Dircctor, Agriculture Engineering BS-
19 was not clear till April, 2021 as theuprovincial govérnment was invplved
in litigation regarding the age of retirement of civil servants and had filed
C_l,’,ll,/\/appcal z,lgainst the jﬁdgmcnt of the Peshawar High Court dated
19.02.2020 in Writ Petition No. 5673-P/2019 on account of (einététing of
the Khyber Pakhtunkhwa Civil Scrvants (_/\mchdment) Act, 2019. The said
vacancy was rcsurvcd-{‘or the Ex-Dircctor kingineering, whb.rétired from
service later on, vide Government of Khyber Paldlltunkhwa' Agficillture,
Livestock .and Cooperative Department Notification dated 05.04:2021 in
the fight ol Khyber Pakhtunkhwa Civil Servants “(Amendment)
Ordinance,2021. He further argued that the appellam. was also involVed in
a-departmental inquiry which was finalized during the month "éf April,
2021 and tha PiiRAs} of the appellant for the period '19.03.2020 to
31.12.2020 were also pending  for which  he .V\;als already infopﬂed by
Director, Agriculture Engincering Khyber Pakhtunkhwa- vide letters. dated |
12;04;2(—)2 ' and 08.06.2021. The learned District Att(;rhey informed that
the requisite. PERs were received on 09.08.2021 from the appellént and
then: the promotion case was processed 'By the administra‘tive department
vide letter dated - 25.10.2021. 1le further informed - that on the

recommendations of the Provincial Sclection Board, in its meeting held on




02.12.2(‘)21, the appellant was promoted/posted to .the post of Director
‘P.l_anning vide notification dated 04.02.2022.He requested that the appeal

might be dismissed.

0. i‘rom the arguméms and 1'ccordl presented before us, it transpires
that the appellant was serving as Deputy Director (BS-18) in the
Agriculture Engincering Wing of the respondent depar‘tmerit. He filed a
Writ Petition No. 2150-P/2020 before the Honourable Peshawar High

Court with the prayer as follows:-

“On accepﬁzh‘cc; of the' instant writ petition the posting "
| order/notification dated 18. 03.2020, issued by the respondent
No. I whereby the respondent No. 4 was authorized to hold the
look-after/additional charge of the vacant post of Director,
Agriculture  Engineering Khyber Pakhtunkhwa, Peshawar
(BPS-19) mdy kindly be dec)ared as illegal, void ag‘ainst”the
rule’ regulations and policy and as such the same may

gracioisly be set aside.

Further (lv_é respoh_denrs No. 1 & 2 may please be directed to
withdraw/cancel the posting order of respondent No: 4 dated
! 8..()_3.2()20, and to restore the order of petitioher to look-
after/udditional charge of the post of Director, Agriculture’
Engineering Khyber Pakhtunkhwa Peshawar (BS-19) as p_ér
rules, regulations and policy, being senior most officer of the .

department.

It is further prayed that respomlents No. 1-3, may plgagé .bé
directed to issd‘e‘ the prombtion order of the pétitio_ner to BS-19
as per rules, regulations and policy, being senior most officer of
th:e department and any other orde.rs _deem proper may also be

passed in the matter.”.




w

7. The writ petition was disposed of vide judgment dated 22.09.2020,
para 5 of which is reproduced as follows:-
“This Court could not intervene, in such factual controversy,
while writ jurisdiction could only be invoked, if the established
right of a person is infringed. No any right of petitioner is taken
“away by the impugned look-affer order, in favour of respondent
No. 4, therefore, this petition being devoid of merit is disposed
of in term that respondents shall fill up the vacant post on

regular hasis, in accordance with law and rules on the subject,

within 60 days positively.”
8. _l_-{ecord .sh:owhs_ that the api)cllant was pro@otgd vide nbtiﬁéaﬁbﬁ of
the provincial government dated 04.02.2022 and- .posted as‘ Director
Planning (3S-19) in the Dircctorate of Agriculture Engineering. The
appeliant, Lhroggh ihc in.stam service appeal, has prayed for regularizaéion
of his service as Director (3S-19) w.c.f. 22.09.2020, or 'li"om the date when
the o f'ﬁéc stood .vacant, Tor the purposce of back benefits. From the récord
presenied by the respondents, it is clear that the poét of birector,
Agriculture Eingincering was held by one Mr. Mahmood Jan and he
occupiced that post till 05.04.2021. The date of his re'tirement, on attaining
the age ol 60, was 11.09.2019,but as a result of. an amendment in the Civil
Servants Act when retirement age was cnhanced “to 63, he was not retired
on- 11.09.2019, | ater on,  in consequence of litigation before the
Honourable Peshawar High Court and dismissal of CPLA filed by the
provincial 'govérnmcn‘t before the august Supreme Court of Pakistan, the
Civil Scrvants Act was amended again with 60 years as retirement age. The

notification ol amendment was issucd on 26.03.2021. In pursuance of that



notilication, rctirgmcm notification of Mr. Mahmood Jan wés issued on
05.04.2021, w.c,:f“‘ 1 1..09.2019, with a specific statement in. the light of
amc’nd‘mcnt ordinance dated 26.03.2021, that any salary, allowances-and
other ancillary benefits received or drawn by him on or after 11.09.2019
till the date of issuance of his retirement notification, shall be. deémed to
have been validly received and drawn. This indicates that the posf fell
vacant on 05.()4.202 1. Record further indicates that thé appellant was under
an inquiry which was concluded and vide notification da{e.d 01.04.2021, he
was cxoncrated from the changes leveled against him. The respondent
department had alrcady initiated a process for presenting the case of
pr(.)motiohs before the Provincial Selection Board and hence had asked the
ofﬁccrs. to complete their ACRs, as is evident -from a. lettef_dated
12.04.2021 addressed to different Agricultural Engineers, including ;[he
app'cllz:n"nt. Record E‘urtl%cr shows that the ACRs were sent to the.‘ Secretary
Agriculture for countersignature on 08.06.2021. After completiﬁg' al]l ;[he
formalitics, -the meeting of Provincial Sclection Board was heid‘and the

appellant was promoted vide order dated 04.02.2022.

9. Keeping in view the above discussion, this bench is of the view that
the plea ol the éppbllant to regularize h'isl service as Director from
22.09.2020 is not j~uétiﬂcd because the post was a'lready bcCupied énd -it
became vacant on ()AS.()4.202A1A, after which promotidh case was processled.
In ad‘ditiun (© (hai,"' Athc; p'chding diséiplinary proceedings agéﬁnst the

appellant and his incomplete ACRs arc also to be kept in view. As soon as




he was exoncrated and his ACRs were completed, he was promoted to BS-

19 and posted as Director, Agricuiture Engineering on 04.02.2022.

10, In view of he foregoing, the service appeal in hand is dismissed,
being devoid of merits. Costs shall follow the event. Consign.
11 Pronounced in open courl in Peshawar and given under our hands

and seal of the '!';*r.'/.nmdl this 22" day of September, 2023.

< (SALAH-UD-DIN) -
I\Icm'ber )

(FAREWYE
Member (1)

*Razle Subkan, P.5*



“S.A 1456/2022

22" Sept. 2023 01, Mr. Ali Azeem A_'ﬁ‘idi,tAdvocate fot the appellant pfesent.
Mr. Asif Masood Ali Shah, Deputy District Attorney for the
respondents present.' 'Arguments heard and record peruéed.-

02. Vide our detailed judgment consisting of 07 pages, the

service appeal in hand is dismissed, being devoid of merits. Costs

* shall follow the evident. Consign.

03 Pronounced in open court in Peshawar and given under

our hands and seal of the Tribunal this 22™ dayﬂ of September,

2023, ‘?, o

(FARBEHA PATL) ) (SALAH-UD-DIN)
- Mcmber (K) : Member (J)

*Fazle Sublon, P.S*



