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The appeal of MMr. Muhammad Ayub Khan PST GGPS Baiogram Swat 

received to-day i.e. on 26.09.2023.which is returned to the counsel for 

the appellant with the direction to submit 3 spare/copies of the 

memo of appeal along with annexures i.e. complete in ail respect 

within 15 days.
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BEFORE THE SERVICE TRIBUNAL KHYBER PUKHOON |<HWA PESHAWAR

Muhammad Ayub Khan P.S.T, Government Primary school Balogram Swat, ..Appellant.

VERSUES.

2.The Secretary Elementary and Secondary Education K.P. Peshawar and 
others Respondents.

INDEX

S.No. . Description of documents. • • Annex: Page

Appeal• 1. f-3
Affidavit2

Memo: of addresses.3
Suspension order.4 A 6
ADJ !i Swat Judgment.:5 £ 7-S'! I 
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Peshawar High Court/ Darualqaza Mingora Bench
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6.

Application dated 15/8/20237 3? 6o
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Departmental appeal.9 F
Wakalatnam.10

/
Muhammad/Ayub Khan 

Through
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Darulqaza Mingora Bench. 
Cel! No. 0345- 9524854
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BEFORE THE SERVICE TRIBUNAL KHYBER PUKHTOON KHAW PESHAWAR 
CAMP COURT MINGORA SWAT.

/2023.. SERVICE appeal:

Muhammad Ayub Khan P.S.T.. Government Primary school
........Appellant.Balogram Swat

Versues,

1. GovernmentKhyberPukhoonkhwthroughSecretary.: 
Elementary and Secondary Education K.P.Peshawar.

2. Director Elementary and Secondary Education K.P. 
Peshawar.

3. District Education officer Male Swat.

4. The Sub Divisional Education officer Male circle Babocai 
Shagai Shagal Saidu Sharif Swat Respondents.

Service Appeal Under section 4 of service Tribunal Khyber 
Pukhponkhawa Act, 1974 against the verbal impugned 
order inactive of pay /salary of Respondent No, 4 where 
stopped of pay / salary upon the appellant and of 
Departmental appellate authority ( Respondent No,3 )

• dated 20/6/2023 did .not pass an appropriate order over the 
, departmental appeal of the appellant with in statutory 

period of ninety (90 ) days.,

' >

PRAYER.

1) In the view of the above. It is most respectfully prayed 
that an appropriate service appeal may kindly be accepted 
and Respondents may graciously be directed to release the 
salary/pay of the appellant with effect from 1/W2021 along 

with a!! consequential benefits.

2j To direct the Respondent departments to allow permission 

to appellant for Joining his duty.

3) To he declare and order that as the suspension order dated 
05/03/2016 was not extend after 90 days as such the appellant 
Shall be deemed to have be released for suspensionperiod. It is 
further respectfully prayed that the suspensionorder be set 
aside and directed to respondent No, 4 to with draw the 

susoension order ofthp nnnpllnnt

'1



Page No....,2....
4} That the action of Respondent No, 4 (stoppage of pay) of 

the appellant against the low, service rules and violation of the 

constitution of Islamic Republic of Pakistan and fundamental 
'. rights

With any other relief (s) which this Honorable Service 
Tribunal may found deem fit and appropriate in the ' 
circumstances of the case may also be awarded with cost of the 
proceeding in the interest of justice and equity.

Respectfully Sheweth.

FACTS OF APPEAL.

1. That the appellant is the bonofide and permanent resident of 
Village Balogram Swat.

2.Thot the appellant was performing his duty as PST (Primary 
school teacher jin Swat with effect from 01/10/1989. ,

3 That the appellant was booked in F.I.R. No, 108 doted 
18/02/2016 under sections 302,148,149, 417,419,420, 201 and 

15AA PPC police station Rahim Abad Swat lodged against, the 
appellant.

4.That after the lodging of the F.I.R. the Respondent No,.3 
issued the suspension order of the appellant vide No, 10770- 
73 dated 5/3/2016, (Suspension order Annex: A )'

5. That the appellant was acquitted from sections
302,148,417,420,201,15AA PPC and convicted for three 
years imprisonment and Rs.1,00,000/fine under section 
419 PPC vide Honorable Additional Session Judge II Swat 
Dated 18/05/2022 (Judgment / order as Annex: B)

6. That Honorable Peshawar High Court/ Darulqoza Mingora 
5ivot Bench acquitted the appellant from the charges 
leveled against him.( Judgment/order as Annex: C)

7. That the appellant submitted an application to respondent' 
No, 3 for release the pay of appellant on 22/10/2021 vide 
office diary No, 4326 doted 25/10/2021. But in vain.
(application dated 22/10/2021 as Annex: D)

8. - That after the Honorable Peshawar High court/Dafulq
Mingora Bench Judgment the appellant submitted 
application on 15/8/2023 to Respondent No, 3 for the 

permission for Joining the duty and with drgwl of 
suspension order vide diary No, 304 dated 16/8/2023 

• I Application os Annex: E)

aza
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^ That the appellant submitted departmental appeal to 

respondent No, 3 vide diary No,5767 dated Z0/6/2023,but 
the appellate authority (District Education OfficenMale 
Swat) not yet decided in prescribed period.(Departmental 
appeal as Annex: E)

l0‘ That the Respondent No,4 action (stoppage of salary/ pay) 
of the appellant is against the service rules and against the 
fundamental rights.

GROUND.
1 That the act of Respondent No, 3 is totally against 
the law and favors their blue eyed by illegally depriving 

the appellant from his protected fundamental rights.

2. That this is a classic case of misuse of the authority 

and a very colorful and fanciful use of them.
3. That the impugned action of Respondent No, 3 is 

whimsical, capricious and founded on surmises and 

conjectures.
4. That the appellant is dealt with in mannernot 

warranted by the law and rules not the subject 
emanating from the commands of the constitution.

5. That the verbal impugned order is illegal, and 

violate of due process of low. Hence the same is 

liable to be set aside.
6. That no show cause notice, proper inquiry statement

of allegations, personaihearing and finai notice 

whatsoever have been conducted /served in the 

impugned proceeding. i i

. It is most respectfully prayed to accept the appellant 
service appeal and any other relief (s) which this Honorable^ 
Service Tribunal may found deem fit and appropriate in the 
circumstances of the cose may also be awarded with cost of the 

proceeding in the interest of Justice and equity.

I

Muhamma han.....appellant
Through Co)!incil 
Umar Khitab Advocate
Peshawar High Court/Dqrulq 
lyiingora Swat Bench.
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BEFORE THE SERVICE TRIBUNAL KHYBER 

PUKHOONKHVJA-PESHA'WAR CAMP COURT 

MINCORA SWAT.
Service appeal No,._____J2023,

Muhammad Ayub Khan P.S.T. G.P.S Balogra'm 

Swat. Appellohtv

VERSUES.

l.The Secretary Elementary and Secondary Education Khyber 

Pukhoonkhawa Peshawar &others. Respondents.

AFFADAVIT.

' It is smed on oath that the contents of this Writ 
Petition are true and correct to the best knowledge and - 

belief. Moreover, no such like writ petition is pending before 

this Honorable Service Tribunal K.P. Peshawar camp court 
Swat. ' ■ . ' .

' /

/

^---

Muhammad Ayub Khan.....Appeliant.. . '

\\
DvA----

!
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/
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BEFORE THE SERVICE TRIBUNAL KHYBER PT 

PESHAWAR CAMP COURT SWAT.

Service appeal No. /2023.

Muhammad Ayub Khan P.S.T. G.P.S. BALOGRAM Swat
Petitioner.

VERSUS

l.The Secretary Elementary and Secondary Education 
KhyberPukhtoonkhw Peshawar and others

MEMO OF ADRESSES OF THE PARTIES. .

1. Muhammad Ayub Khan P.S.T. G.P.S Baloram Swat 
■........ ...................................................... appellant

Respondents.

• Cell No. 0348-8991110

Addresses of Respondents.

l.The Secretary Elementary and Secondary Education Peshawar.

2.The Director Elementary and Secondary Education Khyber 
Pukhoon khawa Peshawar.

3.The District Education Officer Male Swat.

4. Sub Divisional Education officer circle BabozaiShagi Saidu 
Sharif Swat.

/Muhammad Ayup Khan.....Appellant.
Through

Umar Khitab Advocate 

High Cour/Darul Qaza.Swat. ■ 
Cell No, 0345-9524854
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OFFICE OF THE DISTRICT FpucATinAt 
OFFICER fMISWAT

. (9240228-9240209}
XZ2

;y\;.

OFFICE ORDER

Consequent upon FIR No.l03

tell the decision of the case. with effect from 18.02.2016.

Necessary entries to this effect should be wade in his S/Book and
leave account from.

(Hafiz Mohammad llprahim) 
DISTRICT EDUCATION OFFICER (M) 

SWAT
-73O' mEndst:No: /PF/M.Ayub/SPST/DEO/M.

Copy forwarded to:
The Director Elementary & Secondary Education KPK Peshawar. 
The Districtcomptrollers of Account Swat atSaidu Sharif 
The Senior Superintendent of Police Investigation.Svvat

4- The Dy District Education Officer (M) Swat '
5- The Sub Divisional Education Officer (M) Primary Swk '^ -
6- P,A to District Education Officer (M) Swat the local offfe^"
7- The teacher concerned.

Dated /2016.

1-I

.2-
3-

/
'/ f

f district EDUyCAmN OmCEI^(M)
W,b
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IN THE COURT QF ZTA-UL-HAO
SESSIONS JUDGE/IZAFI ZILLA OAZT-TI; AT GULKADA

I

APDL:
SWAT

i. •

-4^, \ ■
Sessions Case #
Pate of Institution: 
Date of Transfer In: 
Date of Decision:

1/7 of 2016 
16.07.2016 

428.01.2022 
18.05.2022

\
\

ill' ■;

\

The State through Dawa Khan S/0 Shaiber Khan R/0 MohalIal>C£^*^
Mutkhel, Balogram, Tehsil Babuzai, District Swat ,

'J

(Complainant)

Versus -

1) -Muhammad Ayub Khan S/0 Shalyar

2) Mushtaq Ahmad S/0 Sheher Yar .

3) Waqasi Ahmad S/0 Javed,- residents of Mutkhel, Balogram
District Swat. • •• (■ i-

C ^
(Accused facing trial)

i J^-^) Ibrar son of Sheher Yar

5) Initiaz son . of Muhammad Ayub. IGian residents ofMutkhel 
Balogram, District Swat. •. ■ r

7>vv' (Abscondirig accused)

CHARGED UNDER SECTIONS 302/ 148/149/417/ 419/420 
/gOLFPCt VIDE FIR NO. 108 DATED 18-02-2016 POT,IPT?:
STATION RAHIMABAD. SWAT

Mr. Ajmal Zia Kdip Advocate for complainant.
Syed Mudassir Shah the learned APP for the State. ■
Mr. Rashid All and Mr. Razaullah Advocates for accused..

JUDGMENT
. 18.05.2022

♦ , f .
1. Accused facing trial Muhammad Ayub Khan, 

Mushtaq Ahmad and Waq,as Ahmad alongwith absconding
' \

. ilP a g e - y-----

. r, •
I
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• ^ •

accused Ibrar and Imtiaz stand' charged under section

302/148/:149/4l7/419/420/20)PPCvideFlRNo. 108 dated ' •

18.02.20-16 registered at Police Station Rahimabad Swat.

Precisely stated facts of the case, as narrated in FIR

■No, 108 (EX PA/l).are that on 18-02-2016 at 18:35 hpurs,
*

complainant Dawa Khan reported the matter to the locah' 

police at the place, of occurrence'that he after perfbrmin^'l|\,l ' 

the Maghrib prayer, was present at her daughter’s (Mst.'

Sohni Bibi) house, situated near the place of occurrence. In 

the meanwhile, Mst. Sohni and other female inmates of the 

■house started crying by hearing sound, of firing. The' 

complainant came out of the house and saw his nephews 

Nadeem and.Naeem proceeding to' the spot. He'saw that his ’ 

sons (1) Shaukat (2) Ayaz (3) Fayaz and daughter (4) Mst. 

Shakila^ lying Walter in blood and accused (1) Ibrar (2). ' 

Mushtaq sons Sheher Var (3) Muhammad .Ayub Khan S/0 

Shalyar (4) Waqas S/0 Javed ^5) Imtiaz S/0 Muhammad 

Ayub, res

anned with fireanns and were firing with their respective 

firearms at his sons and daughter, who got Hit from the 

firing of accused and died on the spot. When the accused

I
2.

j.
.

\

*

a-' - i' i

4,

jdents of Bklogram were present on the spot.duly.

saw the complainant ancj his nephews reaching towards the 

^ spot, they fled away from the spot.' They could not trace the
I

accused being empty handed. The occurrence is eye-

..^.if.1^.^^.^5!:!’,yi!2e.complainant and his nephews Nadeem and
• a!P a g e

r-

k
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Naeem sons of Khishwar and other, p^sons as well. The 

motive stated to be altercation of accused Mushtaq Ahmad 

and Ayaz son of .the complahiant ,some time prior to the 

The complainant charged the above mentioned 

accused for the commission of offence and instant FIR 

registered.

occurrence.
I

was

\
4

3. After completion of investigation, complete Challan ' 

against, the accused facing trial as wen' as- against the. ■ 

absconding accused under the mandate ofjSection 512- \ 

Cr.PC(E,XPW-15/l) was put in court,by PW-15. Constable

Adnan No. 2091/DFC Had also recorded his 

PW-07 on 08.07.2020 wherein he had brought on record the

\.>•

I ^
■

\

statement as

warrant u/s 204 Cr.PC, report overleaf and the proclamation 

notices u/s 87 Cr.PC and his reports overleaf the
m

IIsame (EX

PW-7/1 to EX PW-7/12) against: the absconding accused

Ibrar and Imtiaz. which established their absoondance. 

Accused Muhammad Ayub Khan, Mushtaq. Ahmad and 

Waqas Ahmad were summoned who appeared and 

Provision|U/S 265-C) Cr.P;C duly compiled with on 28-07- 

2016, whereas, accused'Ibrar and Imtiaz were avoiding their

lawful arrest, therefore, proceedings U/S 512 Cr.PC •were j

initiated against them.
I * ' *

Formal charge was framed against the accused 

facing trial on 29-08-2016. to which they pleaded not guilty 

____ trial. The prosecution
3|Page , ’ ' ." '...-

4. .

4
opportunity to'

1 k
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■

*produce evidence, who produced 21 witnesses, gist of 

which is'BS und^er:- »

PW-1 was Mustaqim ASI, who after receipt of murasila,

incorporated its contents in shape of FIR-Ex.PA/1 and-correctiy
;

signed the same.

. \

I

>,
PW-2 is^ the statement of Dr. Jamil Ahmad, SGTH, Swat,,who 

deposeci-that on 18-02-2016 at about 1^7:08 pm
\

, he conducted the

autopsy of deceased Muhammad Ayaz S/0 Dawa Khan'R)c5"*^r*^*'^^^'N
- '7x7' V-'i'

Balogram, Swat; brought by Hazrat'Ali ASI and identiSellby' , ' 4

X

\
Raza Khan S/0 Shaiber Khan. After examination he found-the^'-:- -

'v'x ■'
following:

I -7777
ft''

/

external APPEARANCE:

Mark of ligature on neck and dissection etc. Nil . .
Condition of subject; Beard young man ■ wearing black
clothes with blood stained, height 5* & 1 r, thin body. i

i' Wounds, bruises, position, size, natnfft;

(A) F.A.I '

1. Inlet “on right side,frontoparietal region size ‘/a Indh in 
diameter, haying charring marks.

Outlet: Onleft side at base of skull two inch in diarrieter. 
brain matter out. '

2. Inl^t “On back right side to vertebral column (lumbar), 
Half inch in diameter/charring marks.'

Outlet: On right side lower part of chest one inch in 
diameter.' '. .

3. A little bruise on left side on check.
Scalp, skull and vertebrae:

I

Describe on page No.]

A1 Page-

I



m
Describe on page No.1 -

X-ray skulL Multiple fractures on skull. ♦
THORAX:

I
1 • Walls, ribs and cartilages: Outlet on right side, lower,

chest ■ \

2. Flu me: •Ruptured.

Ruptured.

I A \
-C

3. Right lung: mRemarks by Mcdicail Officer: 

■F.A.I.-

Received dead body at 07:08 PM 

Cause of death:

1

Sever brain injury.'
Probable tim^b/w injury & death: Withing 1/2 hours 

Probable time b/w death &

approximately.

His report EX.PW-2/1' consisting of 06 sheet. He also made 

endorsement EX.PW-2/2 on injury sheet.

PW-3 is the statement of Dr. Saifullah,: SGTH, Swat, who

deposed that on 18-02-2016 at about 08:00 pm, he conducted the

autopsy of deceased Shaukat Ali S/0 Dawa.Khan R/0 Balog

Swat, brought by Hazrat Ali ASI and, identified by Raza Klian

approx. 

postmortem:Q2 hours

I

a ram i

S/O^Sh^ib'er Klran. After examination he found the followings:

EXTERNAL APPEARANCE:

Mark of ligature on neck and dissection etc '
Condition of subi.ecf: Healthy looking male of age 38-39 
years, wearing Shalwar, Qameez and Banyan with blood 

Staining.

Wounds, bruises, position, size, nature:

(A) F.A.I
;

I. Inlet “FAI wounds about 'A inch in diameter on the right 
side parital region. '

5lP 3'g e

I
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2. F.A.I exit wound, left side, base of skull on neck 2 inch in 
diameter.

3. No 'postmortem levada, staining developed. No rigor
mortis. , I

' ■ A
Scalp, skull and vertehrnp-

According to radiologist, fracture, on cranial vault at occipitSi | 
pantil junction, full thickness fracture. (Brain injury). .

■- Expert opinion attache^. ■ ■/ .

Remarks by Medical Ofn^^Pr.

In his opinion deceased died due to hemorrhagi and shock due

to injury vital organs and skull, brain, vessel, meninges caused 

by F.A.I.

Received dead body at07;08,PIyI ■

Probable time b/w iniurv & deafh;

Probable time bAv deafh

approximately. .

His-report EX.PW-3/1 consisting of 06;sheets. He also'made 

endorsement/opinion on injury sheet, which is EX.PW-3/2

injury sheet. His remarks on back of inquest report is EX.PW- 
■ 3/3. ' ' ■ ' ■

k
f 1-•; St

*

■ -;>• ••

I
i

Spontaneously.

& postmortem: 2-3 hours
I

on .

I.- PW-4 is the statement of Dr. Shams U1 Hadi, SGTH. Swat, who 

deposed that on 18-02-2016 at about 08:00 pm; he conducted the ' 

autopsy of deceased .Fayaz S/0 Dawa, Khan R/O Balogram,

Swat, brought by Hazrat Ali ASI and identified by Razd^Khan 

S/0 Shaiber Klian. After examination he found the followings:.

EXTERN^ APPEi^RANCE:

Mark of ligature on neck and dissection etc. ■Nil
Condition of subjeeh •

blood stained.

....bruises, no.sitinn. size, nature-
6 I P a g e ...........................

Light blue color Shalwar Qameez,



t

\ -)

■

(A) ’ F.A.l (Chin)

/,. ^ "1. Inlet “Right mandible (face) about two CM.

Outlet: No exit.
e •**'. ",

2. Inlet: “Between frontal and occipital bone 1 incA/B'"' 

Outlet:

... \', /• \r,rr .J

('■vrn-
»

I■

iOccipital bone 2 inch.

,3. Left neck inlet 1 inch with charriAg marks present, lower, 
(fifth cervical disc).'' . ■

Outlet: No exit, bullet, recovered from dead body at 
level of thoracicle sjiinal. Spinal vertebra. 
:(Subcutaneously).

4: Left.writ entry 1 x 1 (jin. 5 cmto joint. . ■ L ^.

Exit 2 X 1 cm forearm. i ; *.

ScainLskull and vertehrae! »
4■ 1) Right sided face (mandible) entry 2 

No exit.

2) Entry between occipital and frontal bone 1 '/2 inch. ■■ '
^ , Exit occipital bone region two-inches Idistance'between'

' . entry and exit 3 inch.

3) Left neck entry fifth cervical vertebra one inch charring 
marks present.

No exit. Eighth thoracic vertebra (bullet 
subcutaneously).

cm

r
recovered

THORAX:

ILarynx and thrachea: Inlet wound left side neck. 

Blood vessels: ' ■
i

Vital vessels left.side neck.injured.(

ABDOMEN;

Mouth, pharynx and esophagus. 'Right sided (chin) maidible 
injured (inlet). . ... '

MUSCLES. BONES. .TOTNT.c;. .
i

Left wrist entry ! 1Injury: cm. Exit 2x2 cm, 

5 cm from the wrist joint posterior.
\

Remarks by Medical Offlopr.

1. Inlet righLmandible chin 2-cm.
/■

.•7lPage .
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. 4'-

Nofsxit

'2. Left neck inlet 1 inch,'

No exit. Bullet recovered.

3. Inlet frontal and occipital bone 1 inch.. 

Exit occipital bone 2 inch.

V \
•

; V

4)41\

;>'V

4. Left wrist entry Tx 1 cm dorsal.

Exit 2 X 1 cm (5 cm from the wrist joint) “Posterior”

Severe blooding due to.brain
*

Cause of death;
damage.
Probable time b/w iniurv & death: * 

Probable time b/w death & postmortem; 02
About 1/2 hours.

hours
approximately. k(

His report EX.PW-4/1 corjsisting of 06 ..sheet*. He also made 

endorsement EX.PW-4/2 on injury :sheet.. He also gave answers 

on inquest report as EX.PW-4/3.

\

I\ 4

was Rahim Gul RHC/120 PS Rahimabad, who deposed 

that on 19-02-2016 MHC Ismail Khan .handed over him parcels 

No.l, 2, 3, 4, 10, 11, 12, 13, 5, 6, 7, 8 &, 16 containing blood 

stained earth from the places of all the deceased, garments of' 

deceased persons, empty shells, ammunition and 30 bore; pistol ' 

with ■ fixed charger for taking- the same to FSL alongwith' road ■'' 

receipt No. 140/21 dated 19-02-2016, which were taken by him .

. /r.
v-

i
to the FSL and obtained acknowledgeihent signature with seal 

from the FSL officials. He hqs handed over.the;road certificate 

to the .MHG Ismail. Hiq statement was also recorded by |iO u/s 

161 Cr.PC.

\...T. 8 I P a g e
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PVV-6 was Abdul Jabbar, Armirer, District Swat, who deposed 

that on-2b-02-2016
I

before him Kalashnikov No.' 1954r3

constable Ayaz Khan'No.1283 produced

ISTl alongwith

vide application for .expert opinion. He perused the same.'^-hich
till ^ !

was English made and' was capable to fire.'In this reiatd'4iis i r *
-fj

report is.'EX.PW-6/l-.

I
PW-V was Adnan DFC No.2091, PS Rahimabad, who deposed 

that he was entrusted with the.warrantfe u/s 204 Cr.P.C issued ■ 

against,the accused Ibrar and Imtiaz EX.PW-7/1 & EX.PW-7/4.
k. { He went on the given addresses for their arrest, where he was 

informed that accused had ^one into hiding and pre intentionally 

avoiding their lawful arrest and there is' no .hope for their arrest

in the near future, therefore, he returr^d the warrants fex.PW7/l 

& ,Ex.PW7/4 unexecuted along with his repoits overleaf the

warrants'as EX.PW7/3 &EX.PW7/6, while verification from the

elders of the locality, are EX.PW-7/2 &EX.P^V-7/5. Similarly, ' 

he was also entrusted with the proclamation notices u/s 87 Cr.P.C ' 

issued against the above named accused,, which he executed 

according to law and returned the copies to the 1.0 as Ex.PW7/7 

& Ex.PV/7/10 along with his reports on its back as Ex.PW7/9 & 

EX.PW7/12, while verification from theelders of the locality are '' 

EX.PW-7/8 & EX.PW-7/11. He verified his sipatures on the 

above-mentioned documents. >•

5

i
I

9 'l P a g e I
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i
I ■

.k-' «

■PW-8 is the statemeht of Constable Zarshad No.4-^3, PS

Rahimabad, who deposed that on 04-03-2016 IVEHC Ismail IClian 

handed over him parpel No.20 containing.spent bullet (wrap^ecT’J’a'SSsiiv,, ^ 

in bottle) alongwith application for FSL analysis and road 

No. 185/21, which he

X
I

4

% >• «carried to the-FSL and ,handed ovIrSfif " . 

to the Inoharge FSL by taking acknowledgement
I

and Signature. He pn'his return, handed over the road certificate

■■^1 4/m
■

same recerpt::!;t.^:'

to the MHC Ismail Khan.

P'W-9 is the statement of Constable Haroon Ali No. 230 PS 

Rahimabad, deposed that he is marginal witness to recovery

memo EX.PW-9/1, vide which Aziz Ur Rahman MLC, Central; 

Hospital, Saidu Sharif, Swat, handed over spent bullet wrapped

in bottle., and squash tape, Having signature and stamp of Dr; ' 

Shams U1 Hadi. The 1,0 took into possession the same in his „

• VjidjJLih

\

i
presence as well as .in presence of con^able Muhammad Ali. The .

re.covery. memo correctly bears his signature. . -

PW-10 is the statement of Akbar Hussain MH PS Rahimabad,

presently posted as ASWncharge Police Post Barama, deposed

that I.O handed him an application for obtaining record of NCP 

motorcar bearing NCP No.0797-C/PSR, Chassis No., NZE- 

12039154, white in color. Model,2002. He chedked the record of 

NCP vehides and found that NCP' No.797 having engine No. 

INZ-FE1446 CC, Chassis No. NZE-1210129719 has been issued

10] P.a g e
..
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to Ayub.KKan. His report is EX.PW-10/1 and attested copy of

re!evant'pageofregisterNCP isEX,RW-10/2, ' '

P.W-n iIS the statement of Hazrat Ali. Incharge Casualty ■ 

Hospital, Saidu Sharif, Swat, presently posted as ASHO Kalam 

Swat, deposed that during the days of occurrence, he was posted 

as Incharge Casualty Hospital Saidu Sharif, Swat.

.■,j„,20I6 body of deceased Muhammad Ayaz .was brought to the 

yi^sualty hospital. He prepared injury Sheet EX.PW-11/1

deceased. Similarly, he also prepared Inquest Report of deceased 

Muhammad Ayaz, which is EX.PW-11/2,: The body alongwith 

stated documents were handed over to Dr. Jamil for autopsy. 

Similarly', bodies of deceased Shaukafand Fayaz were, brought

On 18-02-

/cp- ■■■' \

Vw
r

:Ofthe

5, ----

i

to the casualty hospital, he prepared injury sheets of the bodies 

of the both the deceased which are EX.PW-11/3 & EX.PW-l 1/4
i

ivJlrespectivdy. He also prepared Inquest. Report of deceased 

Shaukat as
' I r. EX.PW-11/5 and that of deceased Fayaz as EX.PW- 

The body of deceased Shaukat alongwith injury sheet and' ' 

Inquest Report were handed

11/6.

over to Dr. Saifullah for autopsy,

over to Dr. Shams U1

also brought*

while that of deceased Fdyaz were handed 

Hadi. Similarly, body of deceased Mst. Shakilawas 

to the casualty hospital. He prepared inpury sheet EX.PW-11/7 

and Inquest Report EX.PW-1 l/8bf the body of Mst 

the body alongi/ith said documents

• Shakila and
• .. handed over

to lady- Dr.
Anila for autopsy^

I--'
I

ii[P a g e
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PW-12- is the statement pf Ismail . Khan N4,103/MHq, 

Rahimabad, deposed that the I.O handed over him parcels Noil,

2. 3, 4. ID, n, 12, 13i 5, 6, 7, 8 and Ibjalongwith applications for 

sending the same to FSL for chemical

10PS . /

examination. He handed

over the same to Constable Rahim' Gul No..l30.aiongwith , ■

rece.pt No.140/21 dated 19-02-2016, with thJ direction toMa 

the parcels to FSL, Peshawar. The said constable after taki4S^

same to FSL, returned back and handed 

him, which he annexed with Register. No.21

over the' road receipt to "

. Similarly, he

handed over parcel No.20 alongwith application and road receipt '

-2016 to constable Zarshad, for taking the i.No.l'85/21 date’d 04-03

to FSL Peshawar. He took thesame same to FSL Peshawar and

returned back the road receipt havihg acknowledgment si 

& seal of FSL, which
^nature

annexed by 'him with Register No.21,
\ was

Copi of road certificates are gX.PW-12/1 &"EX.PW-12/2. 

I.O has aljo recorded his statement u/s 16rGr.P.C.

les
Ther

3 PW-13 is the statement of Constable Samar Khan No. 

Rah.mabad, Swat, deposed that he is marginal witness to 

recovery me.no EX.PW-13/1, vide which the 

arrest of accused Waqas Ahniad 

No.l954r3, 1571 

, 7.62 bore, while from the 

Ayub, -.,;the I.O recovered . Qaash alongwith 

No.31 123004-66 having fixerf charger and 05 oartrldg

1591 PS
■ / U)

I.O, during the 

recovered Kalashnikov 

with fixed charger including-29 cartridges 0/ 

personal searclj of accused Muhammad

30 bore pistol
(

es. He Is
• iitP a g e
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k
also marginal witness to recovery memo EX.PW-13/2, vide 

which the4.0 during persotlal search of the acciJsed Muhammad 

Ayub,- recovered service card, one mobile phone. Heris, alsp 

marginal witness to recovery memo EiK.PW-13/3 vide which the 

1.0 took screen shots of the place of occurrence from official\
:•

camera, memory card of camera was given to the Fuji Color Lab
■I

for print and'after a while, the I.O obtained 29 photos alongwith

y". , receipt and was taken into possession by the 1.0 in his presence.

also marginal witness to recovery memo BX.PW-l 3/4 vide

■ which the I.O after taking 10 screen shots, obtained the 
( ■

printed form, from the photo lab. He is also marginal witness to ■ 

recovery memo EX.PW-13/5 vide which'one Kalashnikov and 

Hand Guard were taken into possession by the I.O in sealed form, 

opinion of Arrhorer. He is also, marginal witness to recovery 

EX.PW-13/6-vide which the. I.O .obtained 06 printed.

• -
'’V.

same in

Ii
;i

photos from color lab. All the recovery memos correctly bear his 

signatured His
\

statement,was also recorded by the I.O u/s 161

Cr.P.C.

PW-14 is the statement of Sher Akbar SI, PS Rahimabad, 

deposed ;that on 18-02-2016 he was on Patrolling and-after 

getting information regarding the occurrence, he proceeded to 

the spot, wherein the complainant reported the matter, whose 

report was culminated into Murasila EtX.PW-14/1, which

signed by the complainant Dawa Khan and'One Sirajuddin. The

.............................................................................................. ............................................................................................. ....................................................................................................... .......... ■ * ,

I

was

.131 .P a g e
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Murasila correctly bears his signature, which was serit through
k

Constable Muhammad Iqbal 1025 to PS Rahimabad.
\

i

*PW-15 is:the statement of Mujeeb Alain.:Khan SHO, ,PS

Rahimabad, d.eposed that after,.completion .of 'investieati6h,-!/Ite
^ 1 '■ ""

has submitted complete challan against -the accused M’U'shtl'd- 

Ahmad, Muhammad Ayub and Waqas Ahmad, while challan Ss"' " 

5]2..Cr.P.C. against the accused Ibrar .and Imtiaz. Complete 

challan is EX.PW-15/1 which correctly.bears.his signature and 

stamp.. ,

If

PWM6 is the statement of Aziz ur Rahman, Clinical Technician,

Incharge MLC, Central Hospital. Saidu Sharif, Swat, deposed . ■
'. 1' • .

that Lady Dr. Anila- Begum was; posted as; M.O in casualty ■' ' < '

is died. The Lady Dr.'Anila

Begum had conducted.'the autopsy of Mst. Shakila ■Bibi.''He ' 

verified the writing and signature of lady Dr. Anila Begum: The - 

autopsy report of Mst. Shakila Is EX.PW-16/1 "and endorsement ■
I

report is;

hospital Saidu Sharif, Swat,, who i

t
.PW.-16/^.

PW-17 is the statement of Dawa Khan S/0 Shaiber KJiari R/0 

Balogram, Swat, (complainant), deposed that on the day,of

he performed Maghrib prayer at his Masjid and after 

Maghrib prayer he went to the house of his daughter Mst. So.hni 

situated near to the place of occurrence, wherein the female<

occurrence

Bibi,

inmates of the house including his daughter started crying that

outside the house. He .oame out from the house.
i^iPage

Ik

ki



I

V
%

saw that acctised Ayub, Iilitiaz, Ibrar, Waqas 

Mushtaq firing at Shaukat, Fayaz, Ayaz and Mst. Shakila. The 

accused were having 30 bore pistols, while accused Waqas 

having Kalashnikov for his^defense. At that .Mb his wifeiMs 

Mahi Parwara, Nadeem and Naeem. also reached the

which the accused fled away from the jpot. The accused MushHl\
... ' \% 

also got injured with the firing of accused Ayub. The inhabitanV-

of the locality also reached at the spot who carried his children ■■

to the hospital in vehicles. .He' charged'^he accused for

committing murder of his children. The motive was stated'to be

the altercation in pl’aying prior to the occurrence. He owned his

wherein' he and

\

was

1spot 0

signature on Murasila. He pointed out the place of occurrence to 

the local police. He also handed oyer blood stained garments of

P^'^sons to.the local-police. The local police also 

prepared list of legal heirs of all the deceased from him.

PW-18 is the statemerit of Mst. Mahi Parwara, wife of^Da 

. Khan, resident of Balogram, Swat, deposed that deceased 

Shaukat, Ayaz, Fa)^az and Mst. -Shakila were, her sons and 

daughter. On the day of occurrence, she was present in her house 

in the meanwhile Rab Nawaz knocked their door and asked about 

Shaukat to co.me out, upon which Shaukat and Ayaz 

After lapse of some time, her daughter Mst. Shakila Bibi
I

her and told her that someone is scuffling wifh Shaukat and Ayaz.

She alongwith Mst. Shakila came out of the house and proceeded

I, •

•7T
wa

5 •

came out.
.1

came to
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♦
to the spot,’ wherein' her husband Dawa Khan, Naeem and 

Nadeem also reached there. Accused Xyub, Mushtaq, Waqas, 

Imtiaz and Ibrar were firing at her children, to which her children 

got hit and fell down. Even after they fell on the. ground, accu/ed-'^ 

also.fired at them. Accus^. Mushtaq 

accused Ayub and got injured. The. occurrence is 

by her. The inhabitants of the localit)4reached the spot and took 

her children'to hospital. She charged all the..accused for. the 

commission of offence.

•n
1

-f ■■Ml
hit*at the firi<ig M I ^ i 

eye-witnessed"

was •

I

I
PW-19 is the statement of Nade'em Khan S/0 Kishwar R/0 

Balogram,, Tehsii Babuzai, District Swat, deposed that on the day 

of occurrence at 06:15 hours evening, he arid his brother Naeem 

present at their house, where they heard the sounds offiring, 

upon which he and his brother Naeem came out from their house , 

and rushed to the road side. On proceeding to the spot, they saw - 
hiV- that accused'Mushtaq, Ibrar; Waqas. Ayub and Imtiaz,

firing at Fa,yaz, Shaukat, ShakilaBibi and Ayaz, who felfd

the ground. .Their parents hadnlso reached,at the .spot. The 

accused Mushtaq wa^ also hit by the firing of accused Ayub and 

got injured. On seeing them the accused fled away. The deceased 

persons were taken ,to hospital by the.'local inhabitants. The 

occurrence is witne'ssed by him. The I.O has inspected the spot 

in his presence and taken into possession samples of blood 

stained oaith through cotton, empty shells were also taken- into

were

I1 I

were

own

on

I'

■ iS|Page
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possession from the spot. In this regard the I.O has preparec

recovery memo, which'correctly bears his signature. Naeem' is 

also marginal witness to the same. The recovery memo is 

EX.PW-19/1. He is also marginal witness to. the recoveiy memo 

EX.PW-19/2, vide which the 1.0 took into possession the blood

stained garments, which coiVectly bears his signature. i ■

N,W- »I*.;
- is the statement of Sirajuddin S/0 Shad, residential

. ■ 4 ■

Odigrarn, Tehsil Babuzai, District. Swat,'deposed that
I k •

presence, the complainant had reported the matter to the local 

police. Report in the shape of Murasila correctly bears his 

signature. He and Raza Khan also made identification of bodies 

of deceased and after conducting the postmortems, the bodies

were handed over to.them. He is also witness of the pointatf...
^ i'- ...

^^™>"which is EX.PW-20/1. He and Must'aqirn

PW-20 i
;7

in

i
ion

were present

outside the police station. The I.O Pir Syed told them to enter the 

police station. He himself asked the accused, who were Ayil'ling '

Ti' .

' i

to make pointation. He, Must^qeem and accused were taken into 

official vehicle by the I.O, for proceedings to the spot, whin they

reached near to Masjid Mula Khei, the accused Ayub indicated
I

to stop-the vehicle. (The accused Ayub was alighted fi-om the '
I; ■■ J

vehicle, wherein he pointed out his'place, and places of other ■ 

accused and deceased. Similarly accused Waqas also made 

pointation of the place of occurrence. The police also took screen 

shots on the spot. The pointation memo correctly bears his thumb

1.

. X7lPage
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;■

impression. He. is also, marginal witness of pointation 

EX.PW-20/2 vide which the accused Mushtaq 

correctly made pointation. The pointation 

his signature and thumb impression.

n^emo

29-03-201^•on

memo corre
\

f

PW-21 is,the statement of Pii^Syed SDPO/OII, PS RahiniS^^^ft::.^
V -P

I :.'T;

Swat, who deposed that he was posted as Oil at PS Rahimabad. '
ii

He after getting information regarding the occurrence, rushed to 

the spot and secured the spot. After getting.copy of FIR, he 

started investigation and on the pointation of complainant and

*

eyewitnesses, spot inspection was made out by him and took into 

possession bloodstained earth through cottoij and sealed..into 

separate parcels. Similarly, he collected 03 empties 30 bore

(EX.PZ) from the point “A”. From point “B” he took into-

(EX.PZ/1) and sealed into parcels. 

j From point “C” he collected 01

from point “D” 02 empties 30 bore (EX.PZ/3) 

separateiparcels. Similarly from point “E” one front handguard,
\

which seems to be of 12 bore gun (EX.PZ/4) 

possession arid sealed into separate.parcel. All the mentioned 

recovered things were taken into possession vide recovery rriemo 

EX,PW-2I/1. He prepared site plan on the pointation of 

complainant and eyewitnesses, which is EX.PW-21/2. He carried 

out photography of the proceedings of site plan, which

*5 empty 30 bore (EX.PZ/2) and

and sealed, into I

was takeii' into

contains

29 double photographs, which are EX.PW-21/3 to EX.PW-

i8IP a g eT ;.
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21/31, which were taken into possession after printing vide 

recorded the statements ■ ofmemo EX.PW-13/3. He also

eyewitnesses Naeem and Nadeem Klian sons ofKishwar. Afte 

that he proceeded to the hospital, wherein 

taken to hospital in 

issued his card of arrest

accused Mushta,<^^N '

^ r . ■ ^

injured condition, who was arrested thpitiTiy " ^

memdoU,:..-

! \

-I

i^X.P^V-21/32. ■. He,' issued 

regarding correction of narhe; of accused EXPW-21/33.

\
‘-'ww

The
T:'

was admitted in hos^Ditalaccused Mushtaq injured andwas
j

therefore, he was handed over to the Incharge Guard/Police-vide

receipt EX.PW-21/34. Parcels No. 1 tcf 9 were handed over to the 

Muharrir Police Station. On 19-02-2016, the complainant Dawa 

Khan m presence' of witnesses Naeem and' Nadeem, produced 

him blood stained garments of deceased Fayaz*(EX.PZ/5). blood 

Stained garments of deceased Mst. ShakilaBibi (EX.PZ/6)

-i

, blood

of deceased Ayaz (EX.PZ/7), blood 

garments of deceased Shaukat (EX.PZ/8), which were taken i

Stained
- ^

into

ossession vide recovei'y 

obtained list of legal heirs of.all the. 

complainant, which.

Accused Mushtaq was admitted.in

memo. EX.PW 19/2. Similarly, he

deceased- from theI.

are EX.PW-21/35 to' EX.PW-21/38.

hospital,'he applied for his '

arrest till his recovery vide'application. which

19-,02-2016 by the court concerned. He arrested tlie accused 

Waqas Allmad and Muhammad Ay 

and issued their cards

was allowed on

ub. Khan in the instant; case

of arrest EX.PW-21/40 & EX.PW-2i/41.

5™8the a^est of^cus^ Waqa^Ahmad,;pnc Kalashnikov
19 i P a g e
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alongwith charger fold 7.62 bore No.l954r3 1571 alongwith 29

cartridges of 7,62 bore EX,PZ/9 while during the personal search 

of accused Muhammad■ Ayub Khan,'he recovered Qash 

pistol 30 bore bearing No.3n23004-66 having charger and 

cartridges 30 bore (EX.PZ/IO). The said
ii

ammunition was

into possession by him vide recovery memo EX.PW-13/1 .and'^x '^^
I

sealed into separate parcels. Ejp also recovered service card from 

accused Muhammad Ayub Khan, EX.PZ/11 and

were taken'fnto'' possession 'vide 

recovery memo EX.PW-13/2. Ail the parcels 10 to 18 were 

handed over to the.Muharrir Investigation, for sending the same 

for chemical analysis. Copies of applications for FSL analysis 

are, EX.PW-21/42 to EX.PV/-21/45. He issued

(

one niobile
1

k.phone EXiPZ/12, . which

memo EX.PW-

2,1/46 regarding correction of names of accused Muhammad 

Ayub Khan and Waqas Ahmad. He interrogated the accused
il

Muhammad Ayub Khan and Waqas Ahmad and from them'he

correct names/father names of absconding co-accused Ibrar 

and Imtiaz and in this respect lssued memQ.EX.P'W-21/47,.He 

' furnished
i

application; for obtaining' CDR :&fregistration/report 

regarding accused Mushtaq Ahmad and Muhammad Ayub Khan 

to the computer LabTnvestigatibn. copy of which is plated on 

file. He.also submitted applieation'for obtaining IMEI

report regarding accysed Muhammad Ayub Khan. The accused ■ 

could not produce

pistol .30 bore, therefore

and CDR .' •

any license, regarding the recovered

, Section 15-AA was20 ] P a g e
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^•4inserted into the case and in this respect memo EX.P\\^2d74‘p-'"^

was issued by him. He issued application for obtaining CDR 

report of absconding co-accused Ibrar and Imtiaz, copy of Which 

IS placed on file. He after getting information regarding names of

deceased Muhammad Ayaz and Shaukat Khan, issued .memd 

EX.PW-2.1/49 for correption of their names. He obtained police 

custody in favor of accused Muhammad Ayub.Kha'n and Waqas

Ahmad vide application EX.I}W-21/50, w'hich^was allowed and\

4/4 days police custody was granted. Similarly, vide application 

EX.PW-2i/51 obtained Warrant u/s :204 Cr.P.C against the

absconding co-accused Ibrar and Imtiaz, which 

handed over to the DEC concerned.* He
was received andI

recorded 161 Cr.P.C 

statements of Mst.' Mahi Parwara. and Mst. Sohni Bibi. He also '

recorded statements u/s 161, pf Afaq Ahmad^S/0 Muhammad 

lEi and that of constable who brought Murasila to Police

Station, He interrogated the accused Muhammad Ayub Khan and

.•i',, i

r Waqas Ahmad, who were willing for pointation of the place of 

occurrence, who were taken, wherein both of them respectively

pointed out the place of occurrence', upon their pointation sketch
(

for pointation memo EX.PW-21/52 was prepared by him.. He

also took screen shots of the pfoceedings of pointation consisting

of 10 photos (double), which are EX.PW-21/53 to EX.PW-^ 

applications EX.PW-21/63 & EX.PW-21/64 he obtained 

expert , opinion frop Armorer regarding the Kalashnikov '

1/62.
Vide

on file.
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\

.Lthe statements of both the.accused Muhammad' -air ' '^xk\ 

^ Ayub.Khan and Waqas.Ahmad u/s.l61 Cr.P.C, and.therdaS^, ■

Jed. He recor

■

they' were produced by him before the competent court '

recording their statements u/s 164/364 CriP.C vide application 

EX.PW-21/65. Vide, application EX.PW-21/66 he obtained

report regarding reveriue record' in respect of accused Ibrar and 

Imtiaz,'Which .received in negative,, placed on file. Vide
\

application EX.PW-2!/67 he obtained proclamation u/s 87

Cr.PC from competent court afeainst the accused Ibrar and Imtiaz 

and. handed' over .the

I

same to DFC for compliance, which Is 

placed on file. During .investigation,'he searched'the house 

accused .Ibrar and Imtiaz for the purpose of their arrest, |Who were

s of

not present at their houses and in this.respect he prepared search 

memo EX,PW-21/S8, He took into possession one spent bullet,

i' recovered from the body of Fayaz during^ his

in parcel No.20 and is EX.PZ/13, 

over to the Muharrir Police Station /with 

analysis, report ih'this

is EX.PW-21/70.. .The accused Mushtaq Ahmad 

admjtted in hospital' and the I.O vide, application EX.PW-21/71 

obtained firrther custody of the accused. During investigation he ^ 

recovered the motorcar of a'ccused Muhammad Ayiib Khan, 

wherein copy of arm license was lying, the same were takin'into 

possession, the copy of arm license is EX.PZ/1'4 and the motorcar

te memd EXj>W-21/72. Vide

postmortem-

examination, which was sealed

IV" which was handed \

application for sending the-same for FSL
'!

• respect
was

f

i.....—... into , cuBtody- vide
i2|Page .... .......................
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applications EX.P W-21/73 & E^,PW-21/74; he obtained reports 

from PS. I regarding

motorcar in any other criminal'activities. Upon, the'

applications, the I.O obtained reports from officials concem&dV'’ ..^
-'-d I

ownership Or involvement of recovered

9-
P

which are EX.PW-21/75 & EX.PW.21/76. Vide applicatj'ol^v,. '

EX.PW-21/77 he requested the DG Swat for furnishing report"

regarding recovered copy of arm license, .the report is EX.PW-^ 

21/78. During investigation he found tl^t the accused Ibrar had, 

tampered the chassis number and changed the number plate of

the. motorcar and by this way khe, I.O videI memo EX.PWt2 1/79

added sections of.law'417/419/420 PPG to^the .case FIR..-Vide
*. I

applications EX.PW-21/80 to EX,PW-21/82 he 

obtaining CDR data .of' the

requested for

accused Mushtaq .Al>mad and ,
■ 4

Muhammad Ayub Khan. Similarly vide application EX.PW- 

2 i/83 he' requested to collect report regarding the SIMs numbers

of accused Ibrar and Imtiaz.He placed on flip the CDR 

To |/]/ EX.PW-2 1/84 consisting of 63 pages and info regarding accused5'N
report

Mushtaq is EX.PW-21/5. The accused Muhammad Ayub Khan

was school teacherj the I.O vide application EX.PW-21/86 

^ requested to the^ head of the department.'for initiating 

departmental proceedings against', him.-'The 

bipod stained articles was received from FSL, which

report regarding i

is EX.PW-
■„ ■!'

21/87. During investigation, he issued memo ■EX.PW-21/8'8.for 

; deletion of section 15-AA and insertion of section 19-.U in' ''

C,,a?oused Muhammad A;^b ^yian.j^fter getfng. the
^3 I P a g e
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treatment from hospital, accused Mushtaq Ahmad was. arrested 

and vide applicaticjn EX.Pv/-21/89 

custody. The accused Mushtaq was ..interrogated, who ^was^-^^SSiJ

he obtained two days

'X.

willing, to make.pointation.'who'was taken to the place'^^K' '1
\ .

i eioccurrence,; wherein he made pointation of place of occurr4^|.. ■ 

and also pointed out his place wherein he'was present at the tir&X^X

4Mwj'.
V-.-.-t

of occurrence. In this respect the I.O took 06 

obtained the

screen shots and

same in printed form and are EX.PW-21/90. The

EX.PW-21 /91 The' accused Mushtaq, 

during further interrogation stated that he after the

sketch of pointation is

commission

the pistol ti his brother. For thehad handed over purpose of

recovery: of pistol, the I.O raided the house of Ibijar, who 

present at the house. The search memos of the house of accused

was not

^brar and. that of the house of his father iinlaw are EX.PW-21/92 

& EX:PW-21/93. The receipt regarding printing out the photos
. i

IS EX.PW-21/94. He recorded the statement u/s 161 Cr.P.C of 

the accused and the accused Mushtaq Ahm^d was . produced 

before the competent court for recording of his 

statement u/s 164/364 Cr.P.C, who denied from.'his

/

confessional

confession

and thereby he was sent to jail; The accused Mushtaq Ahmad had

the w.eapon of offence to his brother Ibrar and by 

this way has comrnitted misappropriation of evidence

handed over

itherefore,
vide mei^ EX.PW-21/96 section 201 PPC'was added to thexasc

. I

FIR. Thq FSL-report regarding empty shells.and postil

X?.^l/92-_Dujmg he has

received .
.. .....which is

t P a g e ”
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<2^

.recorded statements u/s. 161 Cr.P.C. of 3-11 the helessary

witnesses, Similarly, he has also conducted investigation in cros<r>!siMi(s«,5^ 

FIR No,109/2016., ^herein, tl4 complainant/injured Musiitl^'’ . ■'’Jt:'' V 

.the accused Ayaz and Shaukat

I

-iUlInominate sons;of Dawa

As the accused of that case have died, therefore, he submitt^f '.'S.“A

abated challan in case- FIR ■No.lG9. After completion-of 

case he handed over the case file 

alongwith proceedings u/s 512 Cr.P.C against the absconding co- 

accused .. Ibrar and Imtiaz

investigation in the instant,

to the SHO. All the exhibitec 

documents have been prepared by him, -f/hich are duly signed by 

him.

k
5. ' After closing of prosecution evidence. statements of

accused under section 342 (friminal Procedure tode.

pleaded their irinocence, they neither

< wished to produce defense

werei

\

I
nor optei to be.examined on-

u
"hV) ■ f^°wever, during the course of arguments, it was^

found that charge

, charge was reframed

was not properly framed, therefore,-- 

on 20.09.2021 .■ The complainant party 

submitted that they do not want to produce further evidence

and relied upori the evidence already recorded' However, 

learned counsel for the accused stated that they'want to re-

cross examine 05 witnesses who were summoned and re-

examined by the accused party and thereafter fresh 

Statements of accused were recorded

i-cross

who did'not. produce
. . 25) P a g e
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I

any' evidence nor .wish to be examined 

Subsequently, the charge was again altered and reframed Ai

on oath.

10.03.2022 and Mr. Fawad Ahmad Dy PP assisted by Mr; ' 

Ajmal Zia Khan anc Nasar Khan the learned counsels for 

the compjiinantparty recorded their statement of relying ori::. 

the evidence already recorded in the case. Similarly, orddr?' '

'/■ ■

•V
■' ■■

fWM
sheet No, 08 dated 14.03.2022 reveals that Mr. Shahzad'"

* ... ..
Ahmad Advocate in appearance before the Court submitted 

■ Wakaalat Naama on behalf of the accused and recorded his 

.. statement to the effect that he is relying on the cross 

examination on the PWs made previouq^y and that he does 

not want to further cross examine any of the PWs.

*

6.< Arguments on behalf ^f the prosecution had been 

heard on 05.04.2022 while arguments .'on bel^lf of Mr.- 

y. > I. Rasheed All and Mr. Razaullah Khan Advocates assisted by
»

' Shahzad Ahmad Advocate heard on 09.04.2022, 

and. 20.04.2022.: 

case was adjourned with the directions to : 

both the parties to explore ways for comprorx^se however, 

today both the parties stated before the Court that there is 

possibility of .compromise whereafter the

4
12.04.2022,^ 15,.04.2022, 16.0,4.2022

Thereafter' the

no case was
• decided.

7. Mr.. Muddasir Shah'the learned APP for the 

assisted by MS. Ajmal Zia fChan and Nasdr Khan Advocates

.ilXa'from :the

State

i
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family losing their livesr/ same to brutal occurrence

culminated by accused, facin'g trail with their absconding 

accused had been witnessed by complainant (PW 17) arfd

eye witnesses who appeared in the witness box as PW 18; 

PW 19 and PW 20.,They, argued that the 

promptly reported to PW 14

occurrence was
S..r .

on the spot leading to drafting

<ii j u}of Murasila EX PW 14/1 which waa later incorporated i
intO''

FIR without any noticeable delay. According to them all the' 

witnesses are resident of the village and their approaching

to the spot during the occurrence, had been explained and

that their presence or witnessing the occun-ence could not 

have been shattered during lengthy crdss Examination on ' 

these PWs. they further argued that the charge is supported

I

V'I
(

by recoveries from the spot, recoveries from, accused\ on

their arrest, blood stained garments frorh all th^ deceased 

and reports from the FSL, Medical, evidence knd other
3

evidence on f,le. They argued that motive' had 

■ been admitted and presence of accused Mushtaq has 

been admitted by defense during trial. Their contention 

that the accused .facing trial committed the brutel murder of

also

was

3 brothers and their sister and that the minor discrepancies 

brought on record only to be ignored because thes 

but natural keeping in view the shock caused to PWs who 

stand near relatives to deceased and the

are e are

mental shock which

.^’^PE'enced.hall be kept in nfrndjhey,also relied i•27|Page on

$
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2017 YLR 469 [Lahore], 2008 YLR 580 [Shariat Court .

AJ&K], 2020 SCMR 597, 2017 YLR 2427[Lahore], 2020 -

YLR 942 [Balochistan (Sibi Bench)], 2011 SCMR 1148 & 

PLD 1993 FSC 44. 2006 SCMR 1106, 2001 SCMR 177, 

2005 P.Cr.LJ 1273 Lahore, 2002 SCMR

■■■ i t

I

T05, 2007
I

P.Cr.LJJj73 Sharihi Court AJ&K, 2011 SCMR 1148,

2003 SCMR 799, 1999 SCMR 1659, 2008 YLR-580 I'M!
N. ■

MIyl
%f .

Shariat Court AJ&K, 2007 SCMR 1539,2011 YLR 224 

Saharc, 2004 P.Cr.LJ 1684 Peshawar.

In contrast Mr. Razaullah Khan. Rasheed Ali KJian '
I

and Shahzad Anwar Advocates defending the accused’: ■ 

referring to various pieces of evidence available

8;.

while
on .

suggested that firstly the occurence had not been 

witnessed by any of the PWs because their presence on the ' ,

on the 

beeni '' 

the ■

the body of djceased viz-a-viz the

• record
•I

_ f

\ k
spot IS highly doubtful by looking into thelrconduct ot 

' spot,, the ^distances mentio^ied by them. which»'had
/«:..

negated by Medicahevidence reflecting charring marks 

number of injuries ')on

murder of accused with the :specific role, of firing 

deceased, their not escorting the deceased

on the

to the, hospital 

and that too without any explanation. They alsA agitated on

the time, of occurrence stated- tha't the same, occurred 

probably prior in time otherwise the inquest report would

not have reflected the time even before the time of 

.8|Pa°r~--—that'

1

i ^
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PW Mst Mahi Parwara was later introduced as her p

neither reported nor later during preparation of site plan ' 

her place of presence was shown. Further agitated that PWs"

resence

was i

Nadeem and Naeem not only remained in the street which ■ 

is 5/6 feet below the road where.the occurrence took place 

and that not only their witnessing the occurrence from there

is not miryi appealing but in the light of their'deposition of 

their working as drivers they are chance witnesses beside / ''''

their being-related and interested
i • '

agitated,, on the point that all the 7 empties recovered from 

the spot had matched 'with the

%

i
witnesses.' They also Vf V(v

■ . r.

' '■ J''

weapon shown to be

recovered from accused Muhammad Ayub and that all the 

accused sustained but 7 entries which 

occurrence was 

however this

suggest that the

committed but ; oniy^ by ond accused^ 

accused could not have-been .sortedone out ,
ft

during investigation. Similarly, the injuries ;, of accused

JQ Mushtaq were suppressed the record is nof providing,

any. support' as to who was aggressor ■ and who 

aggressed upon. Both the learned coimsels also'laid their- 

stress on the

was

recovery especially of weapons from the' 

accused and their pointation stating that had the weapon •
been recovered from accused Ayub and Walras then'the 

would have find place in the'card of arrest and that thesame

pointation without recovery and discovery is of no help to

f-

ti
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Officer was also questioned while referring to his admitted 

. photograph with one Mustaqeem who is relative of the 

complamant party. Learned counsels for. the accused also

referred judgments of the superior-Courts in. the shape of 

2012 YLR 2026, 2014 PCr.LJ 1441 20107 SCMR 1427/ ;
r2013 PCr.LJ 345, 2013 YLR 1580, 2022 YLR 2229 

VLR 777,1977 PCr.LJ 30, i 

375,201

,2012:

.PLp 1981 sc 201, ,2008 YLR 

1| YLR 623h99aPCr.LJ 1, 2015PCr.LJ 81,201^1/
f '■■'■'O'

, SCMR 1122, 2008 SCMR 707, 1999 -SMR 1220. 201^1!

\

■V\%| 
■1 il

SCMR 631. 2002 PLJ(crc) 11.34 and 2013 YLR 982. r/

9. This occurrence culminating into the murder of three 

brothers and a sister is claimed to have been 

PW 17,

I will make

witnessed by 

18 and 19 beside abandoned PW Naeem Khan and
I

an attempt to determines as to the veracity of 

on the spotIhe ocular account viz a viz presence of the PWs
•a

and witnessing the occurrence.
j; i k

The Murasila EX PW 14/1 lodged on’ the report of the

complainant (PW 17) to itstecribe (PW 14) led fe FIR EX PA/1 7 

which suggest that complainant was 

Mst.
in the house Of his daughter

ISohni at the time of starting of firing who approached the'
spot therefrom. The site plan did reveal the house'of Mst. Sohni 

almost adjacent to the road where the
occurrence had . taken

. partially with partial of the occurrence had .ta!<en’placed in.the 

adjacent street on the opposite side. This street is going towards

PW 19 with an

i



I
%

intervening turn who had also claimed of hearing firing 

house and of reaching the spot therefrom and of witnessing the 

As perBW 18 she had reached the spot after calling 

deceased Shawkat and Ayaz from the house by Rab Nawaz and 

. of her being informed by her deceased daughter Mst. Shakila th 

someone, is quarrelling with deceased .Shaukat and 

According to the examination -in

in their

occurrence

4
s<'

k:
-•ft.

I'd . r"-" . 'rUAi

chief of this'witness after

eem also

reached tl|e spot. Th^ name of this PW-was not shown during his '' . ' ""

I

reaching the spot PW-17,, 19 |nd abandoned PW Na

initial report by PW 17 and In the site plan later prepared,. This

non mentioning PW 18 in the FIR and site plan could have been 

ignored had the statements of PWs otherwise ^een

/

consistent,

confidence inspiring in the light ofthe judgment

the August Supreme Court of Pakistan reported in 2003.

?9U^ held that testimony of a witness

cannot be believed or disbelieved Mmply for the reasons that his

V (T

name appears or does not appear-in FIR instead real test is the . 

intrinsic value of his testimony: Similar opinion has also been 

expressed in PLD 2001 SCtl07'and 2017 MLr^'992. Similarly, 

the site plan had been held to be not a substantive

i

I
piece of,

evidence, (1996 SCMR 908) and that, omission, to indicate

position of eye witness in the site plan cannot lead to inference 

of such witness being not present particularly when presence 

such witness is natural (PLD 1980 Supreme ckrt 317). PW-17 .

airing as APW-I7 on 20.11.2021;deposed as under:

of

3i|Pag
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This deposition of APW-17 clearly negates presence of PW-18

on the spot and her witnessing the occurr'eri'ce.

11. ■ The specific kind of weapon has not been shown i 

first report despite of fact, that all the

in the<%^^i^^

• ■'•'■ 4 \
- %accused were not-oruy;|'

attributed only one kind of weapon (Pistols)but also specific rdli^

respective deceased.in the site plan prepare;*.at'the '^xft^ 

instance of complainant. party.;,True that. FIR is not on ■ '

• I

Jill
of firing on

I

encyclopedia and is meant orilj^to open, way for investigation i

case however material omissions have always.baen 

.held fatal. The conduct of the

in
a cognizable

;.
complainant party on the- spot is 

not digestible. Complainant (PW 17) being an old aged person 

could have' been given edge on the ground of his

I

I

old age and
-'jfelt^^ij.ni.iXlSufTering the shock of death of his four children

including a

daughter . liowever during evidence no explanation could hi

^ brought on record as to why the decea^d, who were none- else 

near and dear relative of PW 17 and PW• than
19 beside

abandoned PW Naeem, werehiot taken into' lap by them 

why' their cloths did not sustained

of the fact that all the deceased

sufficiently on the spot as is evident from the pictures tyought on 

record. PW 18 is

however even those clothes

the lO, coming to the house qf complainant

as to ' .

a single drop of blood despite 

had - bleeded more than ■ .1

'■ ^ ■

stated to have received blood on her clothes
', ' • . i .

not produced to 10 despite of

on the fateful night

were.

32IP a g e
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and remaining there for sufficient time as perlPW 19. Normally 

women folk avoid appearance in public, however it was not a 

normal situation as the complainant party 'had faced the loss of 

four humans yet neither of the male ,PWs (three in number)

escorted, the dead bodies including a young lady what to

■ PW 18. The occurrence had taken place after Maghirbpraye^S4 . \ \
f/4. t

at 18:15 hours however

No. 1) started at 18:25 hours, 10 rninutes after occurrence but 10 

rninutes’before the^report at 18:35 hours. Inquest, report of ' 

deceased Muhammad Ayaz (E^ PW 11/2) in iti.column No. 3 '■ 

reflects time as 18:15 hours while that of deceased Shawkat

as per PW 21 the investigation (ZnTini. ■ >7

I

as (EX PW il/5) 18:00 hours. Similarly' inquest report of ' ’ 

deceased Faayaz (EX PW 11/6) reflect the time of death as 18:00

j^ojijtqi^ours which suggest that the occurrence may have taken place 

before the claimed time of 18:15 hours however
ov

in order to

curtail the delay it was shown at 18: 15 hours upon which Fli^ 

was ^lodged at 19:15 hours. As per the prosecution stbiy the 

were shifted to the hospital by peoples'from thedeceased

locality. The deceased including one lady too and had the 

complainant party remained on the spot she would not have been

were 1
I

escorted by unknown persons but the PWs especially PW IS or 

for that .matter other females 'of the house of^the complai
t’

party. The site plan reveals very detiiled'.observation by PWs 

which is an

nant

abnormal conduct during deadly assault. The PW'had 

331 P af the
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deceased. They had also not-attempted at the lives of the accused 

whG-committed the offence. The accused part^ had also brought

V.

on record, sustaining injury of accused Mushtaq Ahmad who was 

also shifted by the locals to hospital. The report is silent as td any

injury of accused Mushtaq, Ahmad. This-i ‘IS not a case of s.imple
■ t.

concealment because in ease of presence of PW 17, 18, 19 and 

abandoned -PW Naeem 'Khan- certain attempts for 

the spot .would have -been committed however

ifi.tifI 1%
vengeance on i-'-I

no such attempt - ■

the part of either of the PWs had been broughton'
on record by

either of the parties.. Shifting of the. accused-Mushfaq from the

spot alive after sustaining inju^ by itself is'.also sufficient for 

disbehevifig the-PWs with regard to their claim of presence 

the spot and.witnessing the occurrence. According to the 

the report was made on the spot however

on

record.

as per AP.W-19 the ..

local police had come.to the house of complainant at 18:35 who

57 ' remained there for an hour. According to this witness he had not 

■, went to the police station for report similarly he had also not'wenj 

to the house of complainant when the police was inside.there and

'bl\^

he was waiting outside in the way, APW-19 is the nephew of 

complainant and his such conduct makes his present highly 

doubtful. As far as PW'Naeem is concerned he has been 

abandoned.; Had any

1

7 .

of tliese PWs remained present 'then' '
I

certainly they would have-gone fo report or would have escorted • 

the dead bodies or would have verifiett the 

even the report

\
/ ■

-report otcomplainant

®':‘^^l^.PW-2^who belongwas V
to341P a g e
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the nearby village. According to APW-1-9 complainant and PW- 

20 had remained in the police station for an hour at the fateful 

night.- The deposition of APW47 in- thii
i

reproduced for ready reference as linden

respect is also

^ ^ ulAiU ^ ^ t J4

^ fT f ^ ^ ^ ^U oic ^ yjj, O*- uJl JJ £5li; '
^ ^ O^JA CaUilj ^"134:

Jli-V ijj^j A LfS J^jl ^

APW-13 had, also deposed in his statement on 16.10.2021 

that complainant had come for report to the police station^These ' 

pieces of evidence on the one hand shed doubts as to where the

I-

r

0Bi.-V-,'-

l

. 12,

initial report was made to thelocal, police. Similarly 

hand it ll
, on' other

so makes the present case-one- of preliminary

‘nvestigation costing serious doubts on the presence of the PWs

5v QS^—■■ snd their witnessing the occurrence.

Learned APP for the state• 13. as well as' learned private 

counsel for the complainant hotly argued on vicarious liability

discrepancies, recovery of weapons of*

A^ub Khan and WaqaS 

Ahmad and the matching FSL of the pistol , recovered' from

•of accused, of the minor

offence from accused Muhammad

accused Muhammad Ayub Khkin with the 7 empties from the spot

and referred lot ofjudgmems, mentionedin their arguments part

of this-judgment however it is evident thafthe Kalashnikov had

been recovered from accused Waqas, Ahmad on the npMay.of
■4 ' '

1

3SlPage
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\
the occurrence and this recovery as vAW as the recovery of pistol 

from accused Muhammad Ayub will come under discussion in

my separate judgmenffor the offence u/s 15AA in Sessions Case 

1/AO of 2016 decided today however neitLr of the accused 

Waqas Ahmad and Muhammad Ayub could be-connected with 

the offense u/s 302 PPG

No.

•nor these recoveries provide
■

corroboration to the prosecution case with regard to secti.^%<3^„|,^ 

PPC against accused Waqas and Muhammad Ayub forthifi

that any role of firing through Kalashnikov had not been ass'lSe.a- 

in the first report nor during pqintation on the spot by the PWs at 

the time of preparing site sketch wherein detailed

;
''-s

attribi^ib'n of

role of each accused has been made. Accused, Waqas Ahmad 

though had been attributed th^ role of firing through 

l^i^A'however li single, empty of 7.62 bore .could not'have been
fire arm

^ , recovered from the spot. Furthennore, PW 17 during.his

"TPAA— had deposed of the
•cross•

presence of accused Waqas 

Ahmad armed with Kalashnikov only for defense. This statement

IS in contradiction of the earlier charge against him making .thp 

of accused Waqas Ahmad to the extent of 302 PRC highl}^case

doubtful.

14. True.that the empties recovered from the spot had matched 

with the pistol recovered froirt accused Muhammad AyubAhan, 

however sending both the pistol and emptiest the FSL together 

■ by Itself is sufficient to disoX the recoveries and connectibn of

I

i.-

t

4 '
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ocular account to the extent of their presence and witnessing the \

»
occurrence iS' disbelieved;- Accused* facing trial Muhammad 

Ayub Khan alongwith accused facing trial Waqas Ahmad were ' 

arrested on the next day of the occurrence from the very village

where the occurrence had taken place a day before. Both these

accused were charged for tetra murder case alongwith their co 

accused and their remaining in the very village even a day afterC^S*-' 

the occurrence is

\

>'
not a normal phenomenon which goes 

the prosecution and in fhvor of both these accused. The acctk^^

arrest. As per the prosecution all' the'-'j

: I

ihad not'resisted, their
I

accused had fired at the deceased however astonishingly all the ■

empties, recovered from the spot had matched with %p^istol07

recovered from used Muhammad, Ayub'.which if considWed 

same is-Sufficient

acc

to be true then the 

prosecutiJn
to shatter' the whole

•
Story regarding charge of five accused with activeS';

role of firing. In the circumstance's of sending the

empties and pistol together for FSL it is quite probable that the 

empties had been procured after

recovered '

recovery of the pistol and

thereafter the matching FSL was obtained.

15.- . Accused facing trial Muharnmad Ayub and Waqas Ahmad* - 

liad also. led to the spot pointation wher^eafter pointation sketch 

EX PW 21/52 and pointation memo EX PW 20/1 was prepared.

According , to PW 21 this pointation was':made separately 

however joint sketch and joint pointation

.......way which shows that law. i
, 37(Page .....................

(

memo prepared in this
-i

m this respect'was
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violated. Even othenvise nd‘recove.7 or discovei^y could be 'made 

in this pointation and.the

' is not admissible in e^id

, PW 21/52 reveals the 

site plan ; already prepared in the case

being made during 4 days ofsame
1

ence. Furthermore',' EX

to have been prepared, in the light of ,same

on the pointation' of 

complainant party whose evidence has Lsn discarded and had

already been disbelieved in the earlier part' of this judgment and

in my opinion this pointation-of the accused' facing
' ' ■ ■ '..r/. I

Muhammad Ayub and Waqas Ahmad is of no help to p

with regard to offence u/s 302 PPC.
rosecutipn ^

■

16. During investigation of the 

heaying chassis No NZE 1-20

case motor car No. •0797-PSR ''

30Q9154 belonging to .accused 

Ibrar wherein arms license (EX PZ/I4) on the name of atcused

laying were .taken into

^!j^gcy;:lti^_i-yUi:vide recovery memo^ EX PW il/72.

Oq concerned quarters regarding its ownership details

and any: theft record were asked vide EX PW 21/73, EXjPW

.possession 

Regarding the Motor'Car7j-\

21/74 EX PW 21/75 and EX Pw‘ 21/77 and the report PW 

21/76 reveals it to be not stolen however report EX PW 10/1

reveals ;the Motor Car'No 797 with Chassis No NZE 121- 

0129719 (instead of NZE 120 3009154). Report EX PW ♦10/2
also support the' prosecution Regarding cheating by 

recovered. The

prosecution has brought nothing on- record with regard to

case

personation with regard to the vehicle

*
I

I
4



f

.^1
'..NJ

I

essential- ingredient, of Section 420 PPG as such conviction 

cannot , be passed under ^his section-however cheating by
I

»
personation u/s 419 RPC by accused facing trial Muharhmad

’ ' • • • ’ ' I

Ayub Khan and absconding accused ^brar is made out 

as accused facing trial remained .

i
on record

owner of vehicle bearing 

Registration No. 797 with chassis NoNZE 121-0129719 and the

Iaccused committed cheating by personation by fixing the 

registration number belonging facing

Muhamrnad Ayub to the recovered vehicle-having diherenl^5'^ '
-r • '

\ %.
Arms ripldse

to accused
!

Mt

chassis number. The local police had recovered

belonging to accused facing trial -Muhammad, Ayub from tKi£fe^> 

vehicle. The answer..to question No. 14 .in the statement of. 

used facing trial Muhammad Ayub u/s 342 Cr.PC recorded
' * ■ . 'f ■ : ■ '

2021 reveals admission in this regard. This questibn and

answer being relevant is reproduced as under. :

I

acc
1

on 26.11.,
/

30 -JL,! JJJ 7,62 JJC
EX EX PZ/10 EX PZ/9, oils 30 o-jijis

PW 13/2,.^..,*
^=^Lr^(^Lwl.>j^EX PZ/ll ijUcHj^- EXPZ/lsM 
EX PW 21/44
^Lj 1 jL^-aj Cu

. . ^ Oj^
16 ‘ 8 tj 5 j>a,jb u-ijjjii (jji.

« a-' ^ JUji js esL EX PW 21/45 I

■<=ri
Uili jjliJiEX PW 13/1 Jjj

o-uljj ^Ui o/ --i JJI c/ d uJi
079-7-0/ PSR jl i, u.

^ LTZ. T-...;,
.i»b us ism o-ZT

-S ct-opU OJC ijlS „,j| yji ^ ^ ^

(

i k
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17. Reply to question number 27 also runs in a similar marmer.
.j

This answer! suggests that accused, facing trial had claimed the 

ownership of Motor Car
»

however he had brought nothing with
i

regard to the fact as to who tempered the chassis number 

chasses number asper EX PW 10/2 is different-from th 

the recovered Motor Car due to which he

as the

e one'on

(jannot escape the

liability under Section 419 PPC. r—

, -V. A,,.18. VDespite of the fact .that ocular 

disbelieved for multiple doubts with regard to their preseiLlgn 

the spot.and witnessing the

consistent with regard to the names of-accused charged in the T 

The complainant party may have exaggerated' with 

regard to the number of accused by throwing the

j is a normal phenomenoh especially in cases of multiple murders 

defense, has brought nothing
r ;

occurrence, was committed by someone, else'than- the accused

v
account has , been.,.^T^.-<-

the PWs had rem''ainhdoccurrence

\
1 present case.

net wide which :

on record that. the
j .

/
charged by prosecution. A single suggestion.in this regard has 

not been put. The statement of accused recorded u/s 342 

silent as to the

is also

commission of offence by someone else. Acqused 

facing trial Mushtaq Ahmad sustained injuries during., the 

occurrence whose report had led to FIR No.::.109 and the record 

of Murasila in-that case. FIR No, 109. site plan'prepared at the 

instance of accused facing-trial Mushtaq Ahmad had been

■ —s

♦
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I
brought on the record of present case as EX PW 21/x-2 to. EX 

PW 21/X-4. Similarly, recov^ memo regarding' blood stained\

cloth, bullet recovered from'the body of.'accused
* ■ • ' i-

Pictures, FSL report regarding blood, iiijuo'. sheet and Medial of

accused Mushtaq site plan at the.instance of accused 

of his

Mushtaq,

certificate’i

consciousness and challan u/s 173 in FIR 109 u/s 324 / 34 

PPG. dated 18.02.2022 of the same police station had been

brought on the record of the present case as EXPW 2 i/x-6't6 EX 

P'W 21/X-17.Recovery
I

regarding the Sikah Goli rega^ii^memo
\r

■ Ail4: mj/
Its recovery from the body of the accused Mushtaq in E?S^W 

21/x-l while the FSL report is EX PW 21/x-5.

,V'

All these rlc^sj^,

suggest that accused facing trial Mushtaq sustained injury on hi

iron fest blow by deceased Muhamad Ayaz whq

later fired at him through his 30 bore pistol causing injury on his

or giving him blows.
!

79 ] of occurrence in both the FIRs is the same. The site plan '

. prepared in FIR No. 109 at the instance of accused ,facing trial 

Mushtaq and brough( on the record during cross examination on 

.P W 21 provide support to the prosecution case in establishing the 

venue which in both the cases is the same and is.further supported 

by recovery of blood stained earth from the places of each of the 

deceased and their matching FSL with the last

• (.

leg. He had also charged deceased Shaukat f<

j

worn clothes' of 

the deceased. Seven (07) empties of 30 bore had also been

-recovered from the spot and the same had been matched with the' 

| P tri^,

{



though the same is discarded for my discussion, in the earlier part
I

ofthisjudgment however that will not make any doubt regarding

the venue ,of the occurrencf. Presence of accused Mushtaq 

Ahmad on the spot at the relevant time when he sustained injuries 

and the, other party lost four persons, is .proved on record. 

Seemingly this record (EX PW-21/x-l to EX PW-21/x-17-) 

brought on record to make the case'one of cross version wherein 

propeedih'gs in the FIR No. 109. had already been abated vide 

order No. 35 dated 24.10.2020 in sessions case No. 21/7 of 

for thereason of accused therein being dead.'Learned counM'for 'f
I

the accused had hotly contested

complainant party regarding iryuries sustained by. accused-'^ 

Mushtaq however FIR No. 109 also reflect concealment on the 

part of accused Mushtaq (complainant in FIR No , 109) as he had 

remained silent as to" i

Similarly, he had also remained

1

was

's

.ill!i'AIthe concealment macjei^r
Vs'.?
*\.y

on y

I(

injuries to deceased Shaukat and.-Ayaz.
i/^

silent as to presence and causing 

fatal injuries of deceased-Mst. Shakila and deceased Faj^aiz. He

, had claimed his Firearm injury at the hand of deceased Ayaz.

Similarly, head injury is also attributed to deceased Ayaz. During

aiguments defense side hotly contested on the point that

deceased, received firearm injuries at the hand of deceased Ayaz

however this is not digestible for the reasons that firstly all the

deceased were not shown present in FIR No. 109, secondly that

, only deceased Ayaz was armed with pistol, thirdly that his fire

.........injuries hot to
Ai 1 P a g e .........

one but to his two brothers and a

I
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SlJ-

y-,*v

sister while leaving the accused with a non-fatal ini- injury on a noni 

vital part is.not appealable to a prudent mind. Deceased Ayaz had
(

also sustained Fire Arm injuries and there is.no explanation on 

record as to how deceased Jvluhammad , Ayaz sustained fatal

injuries. Admittedly deceased,Ayaz alongwith other deceased
^ . A ■■

conflict with accused Mushtaq Ahmad and it is'cent 

percent beyond the limits of probabilities that deceased Ayaz 

would have committed suicide and tl

were at
f, ■ \

at too before committing

the murder of his enemy laying before him..Present is a very clear,,..-:—-.'.

:•,against accused Mushtai^ on the basis of rebord in his owri> 

and the circumstantial pieces of evidence brought on rb'cord

case

Icase

though with circumstances warranting mitigation in '

per Article 17 of the Qanun-e-Shahadat Order, 1984 

can be based on circumstantial- evidence

conviction

as' well and in:the 

present case there is'strong, circumstantiarpieces'of evidence
' \

towards the culpability of accused facing trial Mushtaq 

/ ^ |_/^ma’d. 'Learned counsel for the accused had referred, lot of 

authorities however in the specific nature of the of accusedcase

facing trial Mushtaq Ahmad whose presence on the spot is.

established from his pwn FIR and tlie record produced therefrom 

which provide strong corroboration to the case against him, these 

Judgments are,''not providing any cover to this accused and the I

same are-not appli-cable to the facts and circumstances of the case 

against accused Mushtaq Ahmad.

43 I P 3 g e
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Medical evidence brought on record provide support to the 

prosecution case to the extent of all the deceased sustaining M 

arm injuries and dying their unnatural death. The medical

. 19.

I
evidence also could not be shattered and the time and date of the .

same provide corroboration jto the prosecution case at .least

against the accused facing trial Mushtaq' -Ahmad and his
■ *' ■!

absconding, co accused. Motive was .alleged .to be quarrel 

children prior to the occurrence this motive is narrated by 

accused Mushtaq .in his Murasila'leading to FIR No. 

under:

{

r
over

I

■• 'N.^ • ' ^
■’Mr.

■ '-■s\-l.i
{ M-lJtM ? r

.QiA J ^ I4J

^ ^--4^ JJ ijlij ^ IS

.Ujjbl Jjl VIj -ilj ia^l (Jlil lyuMA l^t4J cio^

\S^j, I ^ VU 0^1^ 0*^ 'j-l
tjSU-jtJu jjj (111jj*^ (j

sJ^

44 cr^' 4
ui^ 'iU Uj4 ^ 4:1 jUu ^

I-jS T ‘ Ol>-J ch

J^ 4^ ^ Vb Jbl fjAJM c^ljjJ (Jill ^ (jT^j ,1-^ JJ 04^
■ / 2^ 'L') Ojb cjjjb (J^ ^ (jiA ^ jS jjli’Jji 5jiji ^ ■

ty'ji ^ UJ^ Jb& .jjj. 1 JJ j£ ■

A.fc*U (Ji4 ^ *U.iilj ■ ' ■

Jjl ^ Jj^j-l

jj' '

)•

Ir

20. As is evident^the motive claimed by the prosecution is 

supported' from the report of accused in FIR No. 109 ^nd the 

same Stand proved on record.

Accused Mushtaq Ahmatd had been claimed to have been 

armed \lith pistol who had provided 'the

to his absconding co-accused'Ibrar in order to 

disappear the evidence. The local police had 

subsequently section 201 PPG vide EX PW-21/96 to the FIR i

21.

same after the'
I occurrence

inserted

in-

44 1 P.a g e
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hand. As per the report of this accused he had the knowledge of 

quarrel between the children after his return from Buner

whereafter he had gone to his house and in the circumstances of" 

such strained relations his coming out ^f his house.armed with 

pistol is , not improbable. This accused^ had taken active

participation in the commissifcn of offence wherein he had also 

sustained injury and his empty handed presence is not appealable 

to a prudent mind. The number of causalities suffered by the 

opposite party reflect bn the armed presence of the apcused 

the spot and which-further suggest that charge under sectiohSiS^ESi^^.

im.
The-nutshell of my above discussion is that thciu|Mhe „ ' j

. ' \
ocular .account of prosecution story regarding presence of 

PWs on the spot and witnessing the occurrence is not believable . ■

(

k.

t

on

/
I'-:

PPC against this accused.

22.

commission of the offence of 302 PPC by accused Mushtaq

Ahmad with his absconding accused Ibrar and Imtiaz is proved 

record- in the light of my discussion earlier made and the fact 

that both the absconding accused avoided their

n on.

appearance

before the court in proceeding initiated against them li/s ,512

Cr.PC. Similarly, , charge ■ u/s 419 PPC .against accused
i

Muhammad Ayub and the charge u/s 201 PPC against accused'
I

Mushtaq Ahmad fort concealing the pistol, (weapon of offence) 

has also^ been proved on record.

23. The prosecution has proved its case against accused facing

......... Ahmad beyond any doubt and thus
45lPage .....•.......  ----------------- ---- I have found

i
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him guilty of the offence of committing Qatl-e-Amd 

deceased Ayaz, Shaukat. Fayaz and Mst. Shakila therefore, he is^ 

convicted arid sentenced, to undergo imprisonment for life in four 

counts under section 302 (b) of tlie Pakistan Penal Code' r/W'

of the

I

, Section 149 PPC as Taazir; The accusedfs further directed to pay 

Rs. 5.00,000/-. (five lacs) each to the legal heirs of above named 

deceased as compeiisation unJer section 5'44-A Cr.PC. In default ■ 

of payment thereof, he shallfurther undergo sb<'months simple- 

imprisonment for each default.

-/

(

/

I

Accused Mushfaq Ahmad is also convicted for qonceafihl^”™''^^" 

.... . . 'evidence u/s 201 PPC for'simple imprisonment for a perioj-tf

24.

• MM.
Two years with fine of Rs 50,0.00/- (fifty thousands) to.Tue

recoverable as. arrears of land revenue. In default of, payment 

months simplethereof, he .shall further undergo three 

f ' - imprisonment.
/ /2 2̂5. . The accused facing trial Muhammad Ayub Khan: and 

Waqas are Acquitted of the charge under Section 302 PPC.

Accused Muhammad Ayub-has'been found guilty of ^ 

cheatiri| by personation U/S 419 PPC and is .convicted' for a 

period of three years. He is aIso_ imposed with a fine of Rs. 

100,000./- (one lac) to be recoverable as.arrears of land revenue. )

26,. i

.1

In default of payment' thereof,'he shall', fiirther undergo.'six

jnple imprfeonment.

Benefit of section 382-B Cr.PC is. extended to the

■ -..of accused .Mushtaq Ahmad4« I P a g e ---------------•— --------------

months si

27.

;
f.
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I:

u/s 302 PPG shall run consecutively while that u/s 201 PPC: shall 

run concurrently. Convict named above are on bail, they are ' 

taken into custody. They be sent, to District Jail,, alongwith 

conviction warrants to undergo the aforesaid sentences as per 

law. Certified copy of this judgment is handed over to .the

convicts named above , free of cost. A c^py of this judgment be 

also sent to the Incharge of District Prosecutip

Accused are on bail, tl^ir bail bonds stand cancelled and 

sureties are absolved.from the liability thereunder. --....is. v . \

As. far as absconding accused Ibrar and ifeliaz

concerned there are. sufficient materials against theltl^such .

...
non-bailabie

''"‘V. _
warrants of arrest be issued against, them with the direction to 

SHO to enter their names in the relevant regis^r. Case property 

be kept intact till arrest and trial of the PO, File be consigned to

/•

n.

28.

29.
»

S M
■

4 ■ • ■ , •

they are declared proclaimed offenders. Perpetual

record room after its necessary completion and compilation.

Announced
18.05.2022

(Zia ul Haqj
Additional Sessions Judge-II

■ ■ ■

Certified that this Judgment comprises 'Forty Seven (47) pages.
- have, been signed after making necessary corrections iheriin.

i
I I

CERimCATF.:-
, S

'The. same

I

Izafi ZilJa Qazi-ri, Swat
/ATTESTED TO BE TRUE COPY 

^WM-eSwat

I
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BEFORE THEHON’BLE PESHA WAR HIGH COURT 

MISGORA benchrOARUL OA7A \ SlVA t
^3

\A i G
4\b -V°6Cr, Ap’pcal No WVa .■M/2022

)l\ ) I
§ .\ -z ( K I ^ i

(1) Mushtaq Ahmad S/o Sheher Yar, '
(2) ' Muhammad Ayub Khan S/o Shalyr, both resideSp^f'''''^ 

Mohallah Muthkhel,
District Swat..........

Balogram, Tehsil ' Babozai

Avvellants.

ye ns US
(1) The State through,

Additional Advocate General, Khyber Pakhtunkhwa at 

Peshawar High Court Bench Mingora Swat;

(2) Dazva Khan S/o Shaiher Khan R/o MoMlah 

■ ' Balogram, Tehsil Babozai, District Swat
Mutkhel,

. Resvotidents.

CASE F.LRNO.IOS DATED 18/02/2016 
charged U/Ss.302,148,149, 417,419,

420&201,PPC
POLICESTA VON RAHIMABAD DISTRICT!:wA T

Criminal Appeal under Section 410 Cr.P.C 
read with Para 10(8) of Shariah Nizam-e-Ade! 
Regulation 2009, against the impugned
Order/ Judgment dated 18/05/2022 passed by 
Mr. Zia-ui-Haq, learned Additional Sessions 
Judge/lzafi ZHa Qazi-H, Swat, in Sessions Case 

' / \ ^°-'^^^°f2016, whereby convicted the appellant
y and awarded him the following sentences/
/ punishments:-

FIl^D TODAY (i) . Convicted the appellant No.l/Mushtaq Ahmad under
Section 302(b) PPC read with Section 149 PRC for the 
alleged murders of four deceased, namely Ayai, 
Shaukat, Fayazand Mst. ShakHa, and sentenced hint to 
life Imprisonment on four counts. He was further 
ordered to pay Rs.500,000/- (fJveiac) each to the legal 
heirs ofabo ve named deceased as compensation under 
Section 544-A CnP.c and fn default thereto, shad 
further undergo six months SI for each default.

n MAY 2022

Addhional Registrar

•XI
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JUDGMENT SHEET 
IN THE PESHAWAR HIGH COURT, 

MINGORA BENCH (DAR-UL-QAZA), SWAT 
{Judicial Department)\. .

C.r. A No. 144-M/2Q22I

The State and another)(Mu'shiaq Ahmad and 01 other

Present:
Mr. Razaullah Advocate for the appcllants/convicts.

Ms. Mehnaz, Assistant Advocale.Cencral for Stale.

Mr. Ajmal Zla Khan , Advocate along with Dawa Khan and Mst. 
Mahi Parwara (parents of the decease) and Mst. Husna, widow 
of deceased Shaukal Khan in person.

I

\
\

1Date of hearing: 31.Q5.2Q23
i

JUDGMENT

MUHAMMAD NAEEM ANWAR, J.~ Through this'single

judgment, we intend to decide instant appeal filed by 

convicts Mushtaq Ahmad and Muhammad Ayub Khan, asI

1 '.N\
well as the connected Cr.A No. 175-My2022, and Cr.R No.

• 32-M/2022 as all these cases are emanating from the same

judgment dated-l-'8,05.2022 rendered.by learned Additional 

Sessions Judge/lzaf Zilla Qazi-IIl, Swat in case FIR No.I

I

108 dated 18.02.2016’ u/s 302/148/149/417/419/420/201 •

PPC of P.S Rahini Ahdd, District'whereby the presentI

appellants were convicted and sentenced as under; ' ■

Anncllnnt Mushtaq Ahmad,
i)- u/s302(bIPPC .

Imprisonment for. life as Ta'zir on four counts for 
• committing murders of deceased Ayaz, Shaukat, Fayaz •, 

and Mst. Shakila with payment of, compensation of 
Rs.500,000/' to legal heirs of each deceased under section 

’ -■ 544-A, Cr.P.C. In case of each, default in payment of the ' ■.

1

i.

TalamuVa' OD: Hon'btt Mf, Jvitlu Muhammad Kaaam Anwaf
Kon'bit Mr.Ju'iItt Shahid Khan

:Tr$TED
Examiner

=»eshawar High Court .
M'livaK'' ' - • 't,
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compensation, he was directed to undergo further six 
months S.I.

ii) u/s2Ql PPC
Simple imprisomnent for two years witlv fme of 
Rs.50,000/- or in case of default thereof-.tO"undergo, 
further 03 months S.I,

I

Annellant Muhammad Avub
U/S419PPC

Imprisonment for three years'with fine of Rs.100,000/- or 
to undergo further six months S.I in case 'of default 
thereof,
The sentences of appellant Mushtaq Ahmad were ordered 
to. run concurrently. Benefit of section 382-B, 'Cr.P.C was 
extended to both the appellants.

Appellant Muhammad Ayub Khan and convict'

Waqas Ahmad (appellant in connected Cr.A No. 143-

My2022 Arms case), were acquitted of the charge u/s 302

PPC which has been challenged by complainant through

connected Cr.A No. 175-M/2022 besides he has also filed

'the ‘coimected Cr.R No. 32'-M/2023 for enhancement of the

sentences awarded to appellants Mushtaq Ahmad and

Muhammad Ayub Khan.

2 Facts of the case-need no reiteration as learned

.counsel for the appellants had apprised this Court 

d9.04.2023 .regarding compromise between the parties, 

therefore, the case was sent to the learned trial Court on his 

request for confirmation of the compromise by way of 

recording statements of legal heirs of . the deceased and 

elders of the locality with further directions that rights of the

on-

Bench

OB: Kgritli Ml. Ju«ilte MuSiiniTna N»«fn fcnwti
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minor legal heirs, if any, shall be protected in accordance /.
» ,

with law.

3. The record'shows that, four persons' namely 

Shaukat Khan, Muhamrnad Ayaz, Muhammad Fayaz and 

Mst; Shakdla, who were brothers and sister inter se, have lost 

their lives in the occurrence reported in the referred to above 

FIR. Report of the learned trial Court along with the- relevant

documents have been received which reflect that the above

named deceased, persons were children of Dawa Khan and

Mst. Mahi Barwar,(Parwara) who are alive. Apart from the 

above common legal heirs, deceased Shaukat Khan has also 

left behind him his widow Mst. Husna and minor son Shah

Fahd (Arman) whereas the remaining deceased have been 

reported as unmarried. It is noteworthy that name of minor 

Annan has.been mentioned in Form “B” as Shah Fahd, copy 

,pf which is annexed with report as Ex.PI. The report/order 

of the learned trial Court reflects that major legal heirs of the 

deceased .persons have affected a genuine compromise with 

‘the present appellants/convicts as well as their'absconding 

cp-accused. In this regard, the. compromise on the.prescribed 

proformas are Ex.PA and Ex.PE, the affidavits on behalf of 

legal heirs of the deceased are Ex.PB and Ex.PF whereas 

CNICs of the parents of the deceased are Ex.PC and Ex.PE. ' 

Copy of CNIC of Mst. Husna Bibi, widow of deceased
09: M8fiV« Mi.Iuitm Muhimmid NittmiVwii 

Mon’bit Mr. iLltllCf th»hlH
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Shaukat Khan, is annexed with the report as Ex.PG besides \
. I ■

she was also identified before the learned trial Court by her 

brother Zeeshan Ahmad, whose CNIC is Ex.PH; Ri'ghts of •
■ r

the. sole minor namely Shah Fahd (Arman) have duly been 

protected through transfer of cash amount'of Rs.2i40,000/- 

as .his share in

/

Diyat amount and National . Saving 

Certificates have been purchased in his name on directions
V

■? ■

of.the learned trial Court with further directions of re-' 

investment thereof till attaining the age of majority. To this 

effect report of Naib Nazir of the Court of learned Senior 

Civil Judge (Admn.), Swat along with copies of the Saving 

Certificates are available with the report/order of the learned 

trial Court. Joint statements of legal heirs of the'deceased 

have been recorded in support of the compromise besides ’ 

the compromise has also been verified by eiders of the '

\
/

^locality namely Amjad AH, Chairman Village Council 

Balogram, Faisal Khan .and Zeeshan Ahmad, 

statement along with

Their joint

affidavit (ExTJ) on their behalf as 

well .as their CNICs (Ex.PK &. Ex.PL) have also been 

annexed with the report. The report of the learned trial Co 

and the documents annexed therewith would 

major legal heirs of the deceased have affected

J

an

urt'

reveal that 

a genuine 

any pressure. They 

have pardoned them in the name of Almighty Allah' by

compromise with the appellants without
■i

T*]jraul/a‘ 06: Hon-bl* Mt. lunici Nmm Aftwi;
tlflnltlt Ml, luHltHhihld

A^ted

p,r.c''

/

Pesha.war
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waiving their right of Qisas and Diyat against the appellant 

The' panics ..have buried their hatchets by patching up the' 

matter at the intervention of the local elders, thus, the 

compromise .is ih' the best interests of both the parties 

whereas rights of the minor have, been protected in,' 

accordance with law.

, 4. Learned Assistant Advocate General appearing

on behalf of State, contended that appellant Muhammad

Ayub Khan has been convicted and sentenced under section ■ 

419, PPC, which cannot be compounded. Just ; like the 

offence of qall-i-amd punishable u/s 302 PPC, the. offence of
i • ' •

cheating by personation, which is punishable u/s 419 PPC, is 

also.included in,the table of offences under section 345(2), 

Cr.P.C which can be compounded with permission of the

Court. Since, compromise between the parties has been, 

affected with permission of the Courtl therefore, 

effective in respect of section 419 PPC

same is
I.

as well, for which 

the learned trial Court has convicted him. Thus, above
c .

submission of the learned Assistant A.G. ' carmot be

accepted.

T. In light of the foregoing discusrion
' ■ ' ■ ■ -'-i

, -compromise is accepted and this'appeal is alloWed on the- '

basis of compromise. Resultantly, the impugnedjudgment ■ 

-dated 18.05.2022 rejidered by learned Additional Sessions.
Tijimvl/CS'l **"

the

OBl Hen'bllMr, Junlu Muhamnud Nimri inwii

K^ESTED
Examiner

High Ccrl Bench
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i.
1

Judge/Izafi Zilla Qazi-lII, Swat is set aside and appellants 

Mushtaq Ahmad son of Sheher Yar and Muhammad Ayub 

Khan son of Shalyar are acquitted of the-charge inhase'FIR- 

No. . 108 dated 18.02,2016 u/s 302/148/149/417/419/420/

201 ??C of ?.S Rahim Abad, District S'waf./Appellant 

Mushtaq Ahmad is in jail, therefore, he be released 

forthwith if not required in any other case whereas sureties
t

of appellant Muhammad Ayub Khan, being on bail, are 

absolved from the liability of the bail bonds already 

furnished by him on the directions of this Court. The -

N

connected Cr:A No'. 175-M/2022 and Gr.R No. 32-M/2022

are dismissed being not pressed.
I

6. Above are the reasons of our short order of the
I

even date.

Announced\
Dt; 3L05.2Q23

/JUDGE

Certified to be true copy
/■

I' / v'j/Nr
'n

Peshawar High Court, Mingoia/Dar-ul-Qaza. Swat
• Ankle

i

-i

■ Ip ° /tN OS: Hon^le Mr. Jurtk» Muhimmid N*Mm inw»r 
Mflntlf Mr, ImOce
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