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BEFORE KHYBER PAKHTUNKHWA: SERVICE TRIBUNAL
PESHAWAR.

Bostoaatioe fropleno75U(B73

CMA No of 2023
IN |
Execution Petition No: 146 of2018

Shahid Igbal S/O Shamraiz Khan, C.T teacher, GHS Maira Mandroach,
Abbottabad, Resident of; House No 127, Link Road Narlan Cantt, Tehsil &
‘District Abbottabad.
Petitioner
Vérsus

District Education Officer (Elementary & Secondary Education
Department) Abbottabad and others.

Respondents

APPLICATION FOR RESTORATION 'OF TITLED EXECUTION
PETITION WHICH WAS ADJOURNED SINE DIE THROUGH ORDER
DATED 21/10/2020 PASSED BY KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR (CAMP COURT ABBOTTABAD).

INDEX

S.No | DESCREPTION OF DOCUMENTS ANNEXURES PAGE NO
1 Memo; of application for restoratlon of S e 1to2

execution petition o
2 Copy of Execution Petition A 3to4
3 Copy of order dated 21/10/2020 A-1. 5t06
4 Copy of High Court Judgment dated B ‘ 710 11

14/06/2023 ) : '
5 Power of Attorney 12to0 13

Through P
(Rashid Igbal Khan Jadoon)
Advocate IBC Islamabad

Attorney Abbottabad.

Abbott Law Chamber, Office No 6,
Ground Floor, Ayub Tanoli lawyer plaza
Abbottabad. 0333-5025002, 0316-9343818
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Execution Petition No: 146 of 2018

Shahid Igbal S/O Shamraiz Khan, C.T teacher, GHS Maira Mandroach,

Abbottabad, Resident of; House No 127 Link Road Narian Cantt, Tehsil &
District Abbottabad.

Petitioner
Versus

District Education Officer (Elementary & Secondary Education
Department), Abbottabad and others.

Respondents

APPLICATION FOR RESTORATION OF  TITLED
'EXECUTION PETITION WHICH WAS ADJOURNED SINE
DIE THROUGH ORDER DATED 21/10/2020 PASSED BY
KHYBER ~ PAKHTUNKHWA  SERVICE  TRIBUNAL
PESHAWAR (CAMP COURT ABBOTTABAD).

Respectfully Sheweth,

.1)

2)

That petitioner’s titled éxecution petition, relating to advancé_ Increments on
higher -qualification, in pursuance of final Judgment, passed by this
Honourable Tribunal on .12/05/2009 at Camp Court 'Abbottabad, was
pending, in the meanwhile respondents on appearahcel stated about an
appeal which was pending before the Supreme Court of Pakiétan relating to
Act “Khyber Pakhtunkhwa cessation of. payment of arfearé on advance

1ncrements on higher education quahﬁcatlon Act” (KPK ACT NO IX OF
2012 dated 15/05/2012) '

That due to appeal pending before the Supreme Court of Pakistan, this

Honourable Tribunal in titled execution petition, passed an order dated

- 21/10/2020 for adjournment Sine die, till the decision of Apex Court. Copy



A

3)

, o ,
of Execution Petltlon and order dated 21/10/2020 are annexed as Annexure

“A” & “A 1”

That the same matter of (KPK ACT NO IX OF. 2012 dated 15/05/2012) is
now ‘decided by Honourable Peshawar ngh Court Peshawar on 14/06/2023,

whereupon there is no suspension or stay order is passed by Apex Court nor

seen and now petitioner is legally entitled to reopen the matter of titled

executlon petition for its disposal as it is very old pending execution matter

- of final judgment. Copy of High Court Judgment dated 14/06/2023 is

annexed as Annexure “B”

It is therefore respebtfully prayed that titled execution petition may
please be restored for implementation the Judgment dated 12/05/2009 and
grant of advance increments of M.A & B.A with effect fro
all back benefits. | |

2 ahid Igbal)

Through V2 Ne
: (Rashld Igbal Khan adoon) -
Advocate IBC Islamabad )

Attorney: Abbottabad.

Abbott Law Chamber, Office No 6,
Ground Floor, Ayub Tanoli lawyer plaza
Abbottabad. 0333-5025002, 0316-9343818

VERIFICATION

I do here by verified that contents of instant application is correct and true
according to my best knowledge and belief and nothing has been suppressed R

from this Honourable Tribunal and same nature of any o

\

same nature

petition is not pending before Honourable Tribunal

LV \
ahid Igbat)- -

Petitioner Inperson -
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Execution Petition No: /%Kof 2018 DY

‘.* ‘;“ \\féj
Aﬂﬁﬁal S/O Shamraiz Khan, C.T teacher, Govemment High School

Maira Mandroach, Abbottabad, - Resident of; House No 127, Lmk Road
Narian Cantt, Tehsll & Dlstnct Abbottab'ld

'Appel]zmt
Versus-

DlSt]‘lC[ qucatlon Ofﬁcer ( Element’u y & Secondary Educatzon
Department), Abbottabad: :

District Comptroller of Accounts, Abbottabad,
Accountant General Khyber Pakhtunkhwa Peshawar. .

Director of (Elémentary & Secondary Education Department)' Khyber
Pakhtunkhwa Peshawar. - :

Secretaly to Govt of Khyber Pakhtunl hwa (Elementary & Secondary -
Education Department) Peshawal "

Secxetary to Govt of Khy[_)er Pakhtunkhwa,- Finance Department
Peshawar. ‘ e ' -

. o ‘ : . Respondents

EXECUTION PETITION FOR 'IMPLEMENTATiON OF
JUDGMENT DATED 12/05/2009 PASSED BY KHYBER
P/\KH [ UNKI-IWA SERVICE TRIBUNAL PESHAWAR (CAMP
- COURT ABBOTTABAD)

‘ PRAYER

ITIS RESPECTF‘UI;LY PRAYED THAT RESI’ONDENTS MAY
PLEASE BE DIRECTED TO IMPLEMENT THE JUDGMENT
DATED 12/05/2009 AND CR'ANT OF 06 SIX. ADVANCE
INCREMENTS OF M.A FROM ITS DUE DATE WITH ALL
BACK BnNEFITS

Kh e B2 Tﬁb@a SR S

PES]’]AWAR . Khyher P'\khtukhw':
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‘:n,,-‘;‘"i}'{zélfﬁcation was accepted by this Honourable Service Tribunal on
12/05/2009 at C'lmp Court Abbottabad. Copy of service appeal and

Judgment is annexed as Annexul e “A” & “B”,

,_'2) _ That prior 10 implementation of the judgment dated 12/05/2009, An Act

~ “Khyber Pakhtunkhwa " cessation of payment. of arrears on advance -

increments on higher education qualification Aét” (KPK AC"[‘ NO IX OF

- 2012 dated 15/05/2012) was promu]gated/publlshed by the G ovemment of

Khyber Pakhtun]\hw'i/respondents

3)  That the pehding ,implémeﬁtation matter was legally sﬁspended/hanged in
the presence of KPK ACT NO IX OF 2012, so'pétitic‘)ner challenged it

through service appeal .before this Honomable Tr lbunal Copy of service

appeal is annexed as Annexure “«Cv

4)  That the same service appeal is now decided on 211/,03./201 8 and petitioner is

allowed to seek all his remedies/rights available to him under the law, hence

- through instant execution petition he is legally entitled for iinplemen‘tz‘ltion of

_i'udgﬁleﬁt dated 12/05/2009 and grant of 06 advance increment of MA & 04
- advance increment of BA instead of 03. Copies of withdrawal app]i'cation

‘and .ordervda-ted 21/03/2018 are annexed as-Annexure “D” & “E”

It is therefore respectfully prayed that respondents may please be directed to
implement the judgment dated 12/05/2009 and grant of 06 six .advance
‘ increments of M. A from its due date, with all back benefits.

' : shahid Igbal)
\FRIFICATION o S -+ Petitioner in person

I do here by verified that contems of instant ﬂppeat is corre
- according to my best knowledge and belief and nothing has been
from this Honourable Tribunal and same nature of any othgr Uxpls
petition is not pending ‘before Honourable Tribunal.

’ ~ ™"(Shahid Igbal)
Petitioner in person

‘Ppcbawar

..,'.{imipetitioner’s.service appeal relating to advance Increments on his higher
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21.10.2020

. benefits o»n‘; the basis of Para-05(i) (c) of the Notification No. FD (PRC)

s\;? e Lo

Petitioner in person present.

Litigation Assistant for respondents preseht.

~From the record, it is evident that the present petitioner and others

- filed service appeals U/S 4 of the Khyber Pakhtunkhwa Service

Tribunal Act, 1974 for grant of advance increments with all back

©1-1 /89 dated" 11.08.1991 issued ‘by Finance Department and in

-~ pursuance of judgment 'passed by the August Supreme Court of

t

Pakistan and -vide judgment dated 12.05.2009 -in appeal

~ Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance

N0.1276/2007, all the appeals were accepted. In the meanwhile,

Increments Qﬁ Higher Qualification Bill g01'2 having been passed by

‘the Provipéial Assembly Khyber P'akhtu'nkhWa on 8”‘_May, 2012 and

assented to by the Governor Khyber Pakhtunkhwa on 11" May, 2012

was ?ublished as an’ Act of the‘PFovi_‘ncial' Legislature of Khyber

 Pakhtunkhwa. This Act was challenged before the Service Tribunal as |

well as in the IA{Jgust High. Court. Appea!s' pending in the Service
Tribunal “were withdrawn by the appellants vide order dated

21.03.2018 of this Tribunal. Writ Petitio'ns were allowed vide order

dated '08.06.2.017 and the official respondents were directed to'prdvid_e |

‘the beneﬁts of advance increments according to the notification dated

© Supreme Court of Pakistén_ and vide order dated 18.12.2019 of the

August Supreme Court of Pakistan, leave was granted and the
impugned judgment passed by the Hon'ble Peshawar High Court was

suspended.

Service Miovunl
s Pachawsy .

' 11.08.1991 on attaining higher qualification during setvice. The

" respondent departments cha[ienged' the said order in the August : '
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/ - - In vi;e&v of the above discussion, the iristant execution proceedings . - 1

a - - . : ) . . .. . . 'y \
- / , are adjourned sine die till the cjscision by the August Supreme Court of -
. ‘_A/‘ , « | ‘Pakistan. Petitioner_ is at Iiberty to seék its réstoration after the.

/ decision by the August Supreme Court of Pakistan. File be consigned .

to the record room. . - : AR o
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EXAMINER '
- Khyber Pakhtunkhws - ‘
Service Tribunal. . - : S
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| . JUDGMENT SHEET
» - PESHAWARHIGH COURT, PESHAWAR
- JUDICIAL DEPARTMENT

W.P. No 3081-P/2012 with CM No 1672 P/2022
Anayat Ullah Khan and others

Vs.

Government of Khyber Pakhtunkhwa through Chief
‘Secretary, Peshawar and others

Date of hearing 14.06.2023

Petitioner(s) by: M/s. Noeor Muhammad Khattak and L. '
: ‘ Nawab Ali Noor, Advocates. '

Respondent(s) by: Mr. Amir Javed, Advocate General.
- Khyber Pakhtunkhwa and Barrister
Muhammad Yaseen Raza Khan, Addl:
Advocaté General a/w Mr. Fazl-e-Khaliq,
Litigation Officer, DEO (M&F), Swabi.

dededede ek

JUDGMENT

kkddkd

IJAZANWAR, J. Through this single judgment, we intend

to decide the instant writ petitior; and Writ Petitidns? listed
below, since in all th_gse cases, similar questions of law and
facts are involved. The connected writ petitions are:-

i W.P. No.913-P/2014 titled, Muhammad
Igbal and others Vs. Government of
Khyber Pakhtunkhwa through Secretary
to- Government, Finance Departiment,
Peshawar and others.

ii. W.P. No.1418-P/2014 titled, Molvi
Muhammad and others Vs. Government .

~of Khyber Pakhtunkhwa  through
Secretary Elementary & Secondary
Education Department, Peshawar and
: others
/ iii. W.P. No.2053-P/2014 titled, Saced Ullah
and others Vs. Government of Khyber
Pakhtunkhwa through Secretary
S&GAD, Peshawar and others
iv. W.P. No.1182-P/2018 titled, Muhammad
Rehman and others Vs. Government of
.Khyber Pakhtunkhwa through Chief
- Secretary, Peshawar and others -
v. W.P. No.2326-P/2019 titled, Muhanunad
Anwar Vs. Government - of Khyber




Pakhtunkhwa  through ™ Secretary
Educatlan, Peshawar and otlzers )
vi.. W.P. No.1680-P/2021 titled, Ghandal
- Khan Vs. District Education Officer
(Male), Peshawar and others :

2. ~In the instant writ petition, the petltloners have
~ prayed for the followmg rehef -

. “It is, therefore, humbly prayed that on acceptance
of this writ petition, this Hon’ble Court may be
pleased to declare the act as against the basic
norms of law & rules repugnant to constitution, law
-and practice/policy as such no legal effect Itable ti
mauled .set-asta'e 7,

3. In all these petitions, the petitioners have -

mainly 'questioned the vires of the Khyber Pakhtunkhwa

Cessation of Payment of Arrears on Advance Increments on

Higher Educatlonai Quallﬁcatlon Act, 2012 (heremafter to be -l

referred as “the Act”).

4. Comments were called from the respondents"',.,

who furnished the same, wherein, they opposed the issuance of o

de51rcd writ asked for by the petltlo_ners.
5. Arguments heard and record pefused.

6. Perusal of the record transpires that tlie

petitioners have questioned the vires of “the Act” on the'j

ground that pr01nulgation of “the Act” had defeated the

judgménts of the superior Courts. He further contended that

vested rights of the petitioners have accrued in the matter and

placed reliance on the Jjudgments reported as “FECTQ Belarus

Tractor_Ltd Vs. Government of Pakistan thr"ough Finance

Economic_ Affairs and- others (PLD 2005 SC_605), 2013

Peshawa ngh Coul

(t
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- SCMR 1749, 2013 SCMR 1752 (Contempt of Court

Proceedings case) and AIR 1975 SC 2199”,

7. On the other hand, the leam:ed Advocate

General, Khyber Pakhtunkhwa has -referrgd to a recent

judgment of the Hon'ble Supreme Court of Pakistan passed in

the case titled “The Divisional Superinten@n_tl.Pakistan

Railways, Rawalpindi and others Vs. Syed Irshad Ali Abid
(2021 PLC (C.S.) 277)” and contended that the grant of

increments on higher educational qualification has since been:

discontinued through Notification dated 13 .09.2001, as such, if :
is a past and closed transaction and that necessary_tinie was
grahted to the employees who have any claim, albeit, when
they failed tokclaim the same for long ten )}ears, as such, “the

Act” in question was promulgated. He has also produced a

letter dated 29.04.2010 issued by the Additional Secretary

* (Regulation), Government of Khyber Pakhtunkhwa Finance

Department (Regulation Wing), whereby, clarification was

given about the advance increments on higher educational

qualification and according to which, a period of sixty days

_ was provided for the remaining claims and argued that even

then, petitioners have failed to claim the advance increments at
the relevant time.
8 - During the course of hearing, learned counsel

for the petitioners has produced letters/applications 'wh;ich

~ were duly placed on file and contended that the rights of fthe'.

petitioners to ‘the grant of advance increments were secux}‘ed '




4
alyd- gyaranfeed by a'» Govemment’s circular letter datedA
11.08.1991 and that the case of thé~ petiﬁoners was matured at‘
the relevant time before the cut-;)f-date i.e. 13.09.2001 when
the ‘grant of such increments was discontinued. ﬁe also

referred to a judgment of the Hon'ble Supremne Court of

Pakistan passed in “CPLAs No.525 and 526/200:0-T decided on
19.07.2007”. | -

9. | A- At this stage, the 'learhcd Advocate General, _
Khyber Pakhtunkhwa, rcpreseﬁting' the respondéqts_, contended »
tha-t the civil servants, who were holding highef educat{bnal
quaiiﬁcation prior to discontinuation of advance in.crements in .f
the year, 2001, are entitled for the beﬁeﬁt flowing frgrﬁ- '
circular letter dated 11,08.1991, however, those who havé

improved tﬁeir qualification after the notiﬁéation dated
13.09.2001, under no cifcumstanccs, can c[aim the sa:ﬁe

Ab'eneﬁt and that the bar created_t}u;)ugh “the Act” would be ‘
eqﬁally applicable. |

_ 10; In view of the above, we, wit-hout'commenting

- upon the vires of “the Act” and in view of the statement of the
learned Advocate 'General, Khyber Pakhtunkhwa, dispose of

this and the connected writ petitions and direct the respondeﬁts :
- to consider the case (;f the petitio.ﬁers in the light of circulaf
letter dated 11.08.1991 and in case, they fulfill the condition
mentioned therein for the grant of advgnce iﬁcfeinents pribr to
the cut-of-date, they be allowed such benefit. It is, .however,A ,

Qc-la'riﬁed that only the case of the present petitioners shall be




considered and that others cannot claim such benefits, having

~ not agitated the matter at the relevant time..
Announced
Dt:14.06.2023
A -
JUDGE
JUDGE ——
(0B)  Hon'ble Mr, Justice laz Anwar and Hon'ble Mr. Justice Syed Muhammad Attique Shah
*Mubammadutlan® . . . .

03 OCT 2023
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BEFORE KHYBER
PAKHTUNKHW A SERVICE I
PESHAWAR LEIBLAAL

EXECUTION PETIT ]

_ . TONS EFOR  IMPLEMENTAT
; 10N ’ WMPLEMENTATHON NA
PlD(JME.NT DATED 12052009 PASSKD AS *' Ix :\,1}"\'-‘F et
N APPEAL NO 276 OF 200° S DUMER TR R

POWER OF ATTORNEY

NAME & OTHER PARTICULARS JF ATTORNEY

Mr Rashid Igbal Khan Jadoon Advocate [BC Islamabad Arbon law
Chamber, Office No 0¢ Ground Floor, Ayub Tanol lawyer piaza Ahbuitapad.
We

Sardar Irshad Ali /O Al Afsar, SDEO, Tehsii Haveban, Iiste!
Abbottabad. E.P No 6302023

¢

Qazi Ghulam filani, Semior

Qaz Masood-ur-Rehman S0
pur. E.PNe 147 Bl

reasher, GHS Pind Gugran. Har

Muhammad Haroon §/0 Muhammad Ayub, 8T GHS Thargt

Abbottabac. E.P No 142 20138

Abdur Rehman, g P T teacher, (HSS  Benwd!

4). Naveed S/O
P N 143.200%

Dhundan, Abbottabad. E.

Retired Seniaf Ajabic @achen

S (v Abdu! | ateet,
E P No 48 2%

S). Rashid { ateef
hundan, Abbetiabad.

GHSS Banui D

i i 7 i ST reach CAly Maind

6). Qhahid igbal 5,(: :Smmriiz @mﬁ. ( T rea (1 j
Mandroach‘ abporniabad. PPN A0

XS

S

YT
_



g
o
-
i
|
i
t
b
t

b))

B

418 E

w.e.f. 15.04.%'016. Copjf ef the said notiﬁcatioﬁ was also
sent to all the'?principals of medical colleges in KPK. It is
worth mentic'ming that in censequence of the said
notification, m -the 11“‘ Board of Governors meeting
dated 21.07. 2016 the paramedics and nurses were
approved to> be included in the said package,
consequently, ithe mala fides of respondent No.l are
reflected from notification No.MTI/BOG/ATH/09/2016
dated 24.09:2016 ‘wherein  through the instant

. 4 ,
notification, the respondent No.1 set a deaf ear towards

- grant of the HPA to the petitioners however, issued the

said notification in favour of the paramedics and nursing

-s‘caff Workmg at Ayub Teaching Hospltal w.e.f.

15 04.2016 resultantly- the respondent No.1 v1olated the

decision in their 11" meeting of the Board of Governors

- to the effect that the said allowance was admissible to the

petitioners as well w.e.f 15.04.2016 and left the

petitioners from the said fecility. -

That another classic exemple of the mala fides of

respondent No.1 is notification

" No.MTI/BOG/HPA/20/2017 dated 16.03.2017 wherein

the respordent No.1 without the approval of the Board of -
Governors had issued an executive order under the garb
of notxﬁcatlon and mentioned that the paramedlc staff

working as employees in the Ayub Medical College will

" be ‘granted Rs.:9,000/~. per ‘month as. HPA and had -

expressed that the rest be -deducted from their salaries.
This once again being total mala ﬁde act of respondent

No.1 is liable to be set aside.

That subsequently, a notification No.FD(SOSR-11)8-
18/2915—16 dated 23.02.2017 was issued by respondent
No.2 regarding disbursement of HPA to parar‘nedie and

:
.
!




Arshad Khan SO Mir .

f7a) Khan Senior C.T teacher GFHSS No 3

(Frglish Medum), _-\bhottabad. F.PNo 148 2018

Muhanimad
OIS Phulwali,

8.

Iybal S O Khan Bahader Khan
Abbortabad. -1

Retired C.T teacher,
P No 149201

Weodeponzats, do herebs solemniv attirm and declare cnoath that we appoint

above named ( Mr Rashid Ighal Khan Jadoon Advocate) as aitorney, o act on
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GROUNDS

a). As per Para 6. The petnt;oners being of d:ffefent cadre than S

the support and admm[stratlve staff are not entitled to MTI

allowance.

b). As per Para 6. .

L c) lncorrect Since the petmoners do not fall in the cadra of

" 1) As per Para c).

suppor‘c and admmlstratlve staff they are not entutled to MTI

" allowance and does not glve them any vested r:ght to claim

' l

the same.

|
]

| d). as per Parac).

. | e"). Incorrect. The petifioners do not fall under the cadre of support

|

| & administrative staff.

g). Incorrect. As per Para 7.

" h). Incorrect. HPA allowance was sanctioned after approval by

. !
'BOG. i

i)! As per Para h). |




