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‘Restoration Application No. 755/2023
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BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.

" CMA No of 2023

IN

Execution Petition No: 149 of2018 °

Muhammad Igbal S/O Khan Bahadar Khan Retired C.T teacher, GMS
Phulwali, Abbottabad, R/O Village Chamnaka, Post office Hajia Gali
(Havelian), Tehsil Havelian, District Abbottabad. - ’

Petitioner

Versus

District Education Officer (Elementary & Secondary Education
Department), Abbottabad and others.

Respondents

APPLICATION FOR RESTORATION OF TITLED EXECUTION
PETITION WHICH WAS ADJOURNED SINE DIE THROUGH ORDER
DATED 21/10/2020 PASSED BY KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR (CAMP COURT ABBOTTABAD). :

INDEX
S.No | DESCREPTION OF DOCUMENTS ANNEXURES PAGE NO
1 Memo; of application for restoration of -—-- 1to2
execution petition
2 Copy of Execution Petition A 3to4
3 Copy of order dated 21/10/2020 A-1 5t06
4 Copy of High Court Judgment dated B 7to11
14/06/2023 A
5 Wakalatnama and power of Attorney C 12t0 14
/
J:fjléw&———»
Mu arfnmad Igbal)
s a e . Lhrough Petitioner
J _J & Q"
3 X/ _9?"
(Rashid Igbal Khan Jadoon) . (Shahzad Shakoor)
Advocate IBC Islamabad Advocate High Court Abbottabad
Attorney Abbottabad. | '
(MuhaimatTanveer)

Advocate High Court Abbottabad
Abbott Law Chamber, Office No 6,
Ground Floor, Ayub Tanoli lawyer plaza
Abbottabad. 0333-5025002, 0316-9343818



- BEF ORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR | Khvber Pakhrtukhwa

| 2&5 S.énw‘ice Tribunal
,@Wgﬂm W&CQ/?W He 1S e |
@/% ~ CMANo_ of 2023  Dinryne. L2 FO

IN Dated-za."/_&ig__ '
EXeeution Petition No: 149 | of 2018

N
€

Muhammad Igbal S/O Khan Bahadar Khan Retired C.T teacher, GMS
“Phulwali, Abbottabad, R/O Village Chamnaka, Post office Hajia Gali
(Havelian), Tehsil Havellan District Abbottabad. .

Petitioner
Versus

District Education Officer (Elementary & Secondary Education
Department), Abbottabad and others.

4

Respondents

'APPLICATION FOR RESTORATION OF TITLED
EXECUTION PETITION WHICH WAS ADJOURNED SINE
DIE THROUGH ORDER DATED 21/10/2020 PASSED BY
KHYBER ~ PAKHTUNKHWA  SERVICE  TRIBUNAL
. PESHAWAR (CAMP COURT ABBOTTABAD). |

Respectfully Sheweth,

1) That petitioner’s titled execution petition, relating to advance Increments on )
higher qualification, in pursnance of ﬁnal Judgment, passed by this
Honourable. Trlbunal on 12/05/2009 at Camp Court Abbottabad, was
pending, in the meanwhile respondents on appearance, stated about an
appeal which was pending before the Supreme Court of Pakistan relating to
Act “Khyber Pakhtunkhwa cessation of payment of arrears on advance

increments on higher education qualification Act” (KPK ACT NO IX OF
2012 dated 15/05/2012).

2)  That due to appeal pending before the Supreme Court of Pakistan, this .
‘ Honourable Tribunal in titled execution petrtlon passed ‘an order dated

21/10/2020 for adJournrnent Sine-die, till the decision of Apex Court. Copy



3)

of Execution Petition and order dated 21/10/2020 are annexed as Annexure

“ A” & “A-17 Frw ot

That the same matter of (KPK ACT NO IX OF 2012 dated 15/05/2012) is
now decided by Honourable Peshawar High Court Peshawar on 14/06/2023,
whereupon there is no suspension or stay order is passed by Apex Court nor
seen and now petitioner is legally entitled to reopen the ‘matter of titled
execution petition for its disposal as it is very old pending execution matter

of final judgment. Copy of High Court Judgment dated 14/06/2023 is

annexed as Annexure “B”

It is therefore respectfully prayed that titled execution petition may
please be restored for implementation the judgment dated 12/05/2009.and
grant of advance increments of M.A & B.A with effect from due date, with
all back benefits.

1 l M/\o

_/’ﬂ .

(Muhammad Igbal
Through Petitioner

(Rashid Igbal Khan Jadoon) (Shahzad Shakoor) [}
‘Advocate IBC Islamabad Advocate High Court Abbottabad

Advocate High Court Abbottabad
Abbott Law Chamber, Office No.6,
Ground Floor, Ayub Tanoli lawyer plaza
Abbottabad. 0333-5025002, 0316-9343818

VERIFICATION

I do here by verified that contents of instant application is correct and true
according to my best knowledge and belief and nothing has been suppressed
from this Honourable Tribunal and same nature of any other same nature

petition is not pending before Honourable Tribunal

A

(Muhammgd Igbal)
Petitioner
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Executi Petition No: / 7 7 of 2018 Py N“w?./..'

Middle School Phuwah Abbottabad (now retired), R/O Vrllage Chamnaka,
Post office Hajia Gah (Havehan), Tehsrl & District Abbottabad.
Appellant
Versus

1 Drstrrct Education Officer (Elementary & Secondary Educatron

Depaﬁment)m ABBROTT ABAD -

'_ 2 Drstrrct Accounts Officer, L'm A%BOT T AF_’;A_’D.

- 3 Director of (Elementary & Secondary Educatlon Department) Khyber‘ .

Pakhtunkhwa Peshawar

4 'Secretary to Govt of Khyber Pakhtunkhwa (Elementary & Secondary‘
: Educatron Department) Peshawar

5 Secretary to Govt of - Khyber Pakhtunkhwa Frnance Department
Peshawar - '

Respondents

| EXECUTION PETITION FOR IMPLEMENTATION OF
* JUDGMENT .DATED 12/05/2009 PASSED -BY KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR (CAMP
COURT ABBOTTABAD).
PRAYER
IT IS RESPECTFULLY PRAYED THAT RESPONDENTS MAY

y PLEASE BE DIRECTED TO IMPLEMENT THE JUDGMENT
- DATED 12/05/2009 AND GRANT OF 04 FOUR ADVANCE

FeAnITAT  INCREMENTS OF B.A INSTEAD OF 03 .AND . 06 SIX

ADVANCE INCREMENTS OF M.A, AGAINST P.T.C POST,
WITH ALL BACK BENEFITS

Respectfully Sheweth,

That petltroner S service appeal relating to advance Incrernents on his hrgher

qualification was accepted by this Honourable Service Trlbunal on
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| increments of MLA, agamst P.T.C post, w1th all back bjrz%i

12/05/2009 at Camp Court Abbottabad.. Copy of servwe appeal and'

- judgment i 1s annexed as Annexure “AY & “B”

~ That prior to 1mplementat10n of the Judgment dated 12/05/2009 An Act
. “Khyber Pakhtunkhwa cessation of payment of a*rears on advance

increments on higher educanon qualification Act” (KPK ACT NO IX OF
2012 dated 15/05/2012) was promulgated/pubhshed by the Government of .'

Khyber Pakhtunkhwa/respondents

That the pendmg implementation matter was legally suspended/hanged n

_the presence of KPK ACT NO IX -OF 2012 SO petmoner challenged it

: through service appeal before this Honourable Tr1bunal Copy of serv1ce' |

appeal 1s annexed as Annexure “C” ‘

- That the same service appeal is now deCJded on 21/03/2018 and petltloner 1S

allowed to seek all his remed1es/r1ghts available to h1m under the law, hence

| through Instant exectuition petition he i is legally ent1tled for 1mplementatzon of

Judgment dated 12/05/2009 and grant of 06 advance i increments of MA & 04

advance lncrements of BA mstead of 03. Copies of withdrawal apphcat1on -

- and order dated 21/03/201 8 are annexed as Annexure “D” & “E”

0 Itis therefore respectfully prayed that respondents may please be dlrected to.

1rnplement the judgment dated .12/05/2009. and grant of 04 Four advance
increments- of B.A instead of 03 (already given), and 06 Six. advance

. (Muhammad Igbal)

- YERIFICATION

 Petitioner in person.

I do here by verified that contents of 1nstant appeal is correct and true

-according to my best knowledge and belief and nothing has been suppressed
- from this Honourable Tribunal and same-nature of any other- 1mplementat10n
petltlon 1s not pendmg before Honourabie Tnbunal

Lo

: ._(Mnhannnad Igbal)
Petitioner in'person-

o Paihtun: e
Klg:mce Tribupal. -
Peshawar .
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Petztloner in person present.

| Usman Ghani learned District "A‘ttorney alongwith Soha_il Ahmad Zeb.

Litigation Assistant for respondents present. ‘

From the record it is evndent that the present petltloner and others
fi Ied service appeals U/S 4 of the Khyber Pakhtunkhwa Service

Trlbunal Act, 1974 for grant of advance increments thh aIl ‘back -
l

- benef" ts on the basis of Para 05(|) (¢) of the Not|f‘ catlon No. FD (PRC)

1-1 /89 dated_t‘1.08.1991 issued by Finance Department'.and in

pursuance of judgment passed by the August Supreme' Caurt of

’ P'aldstan ' and vide . 3udgment .dated 12. 05 2009 in’ appeal

No. 1276/2007 all- the appeals were. accepted -In the meanwhlle :

'-Khyber Pakhtunkhwa Cessatlon of Payment of Arrears on Advance

Increments on Higher Quallﬂcatlon Bill 2012 havmg been passed by

t_he Provmcsal Assemblv Khyber Pakhtunkhwa o‘n 8" May, 201). and

 assented to-by the Governor Khyber Pakhtunkhwa on 11t ~May,‘2012'. |

was _published as an Act of the Provincial Legislature of Khyber

Pakhtunkhwa‘."This' Act-was challenged before the Service Tribu'nal as

well as in the August High Court. A_ppeals pénding in the Service

Tribunal were .wi_thdrawn by the- appellants vide order dated

'21'.03.2.0'18 of this'Tribunal'. '_W.rit Petitions were allovved vide order

dated 08.06.2017 and thé officiat respondents were directed to provide |

3

' the benef ts-of advance incréments'actording to the notiﬁcation dated

11 08 1991 on’ attalnmg hlgher quallf‘cation durmg servrce The .

respondent departments challenged the said order in the August',

| _ Supreme Court of Paklstan and vude order .dated 18 12.2019 of the

' suspended.

‘ August Supreme Court of Paklstan leave was. granted and the

' lmpugned Judgment passed by the Hon'ble Peshawar High Court was 5|

‘ Certlﬁed o be ture COP)
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. In view of the. above dlscuss:on the instant executlon proceedlngs
3
are adjourned sine d|e tull the decusnon by the August Supreme Court of
i: o o . Pakistan.. Petitioner is at liberty to seek its restpration after the
§ ‘ decision by the August Supremie Court of Pakistan. File be :consigned o
| o ) to the record room.
', Certified t
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JUDGMENT SHEET L
PESHAWAR‘HKGH COURT;, PESHAWAR
JUDICIAL, DEPARTMENT

¢t

W.P. N0.3®8]1-P/2012 wnﬂh CM No.1672-P/2022
‘Anayat Ullah Khan and others

Vs.

Govemment of Khyber Pakhtunkhwa through Chnef
Secretary, Peshawar and others

Date of hearing 14, 06 2023

Petitioner(s) by: M/s Noor Muhammad Khattak and L

Nawab Ah Noor, Advocates.

Respondent(s) by: ‘Mr., Amlr Javed, Advocate General,'_
: Khyber : Pakhtunkhwa and Barrister
Muhammad Yaseen Raza Khan, Addl:
Advocate General a/w Mr. Fazl-e-Khahq,
' thlgat!on Officer, DEO (M[&F), Swabi.

******
JUDGMENT

ook e e e e

IJAZ ANWAR, J. Through this single jﬁdgmcnt, We intend
to decide the instant writ petition and Writ Petitions, ﬁstcd
below, since in all these cases, similar '_questioné of law! and
facts are involved: The connéqted wri* petitions are:-

L. W.P. No.913-P/2014 ftitled, Mihanimad
Igbal and others Vs. Government of
Khyber Pakitunkhwa through Secretary
to Government, Finance Department,

.- Peshawar and others.

ii. W.P. No.l418-P22014 titled, Molvi
Muhammad and others Vs. Government
of Khyber Pakhtunkhwa through
‘Secretary  Elementary & Secondary
Education Department, Peshawar and
others

iii. W.P. No.2053-P/2014 titled, Saeed Ullah
and others Vs. Government of Khyber
Pakhtunkhwa through Secretary
S&GAD, Peshawar and others

iv. W.P. No.1182-P/2018 titled, Muhammad

" Rehman and others Vs. Government of
Khyber Pakhtunkhwa through Chief

. ) Secretary, Peshawar and others
Wb ' V.  W.P. No.2326-P/2019 titled, Muhammad

. Anwar Vs. Government of Khyber




Pakhtunkhwa "tlzrougl: Secretary
Education, Peshaiwar and others

vi, W.P. No. I680-P/2021 titled, Ghandal
Khan Vs. District Educatxon Officer
(Male), Peshawar amf others

2, : In the mstant wrlt petition, the petitioners have

prayed for the followmg relief:-

“It is, tlterefore, humbly prayed that on acceptance.
of this writ petition, this Hon ’ble Court may be '
pleased to declare the act as against the basic .
norms of law & rules }epuénant to constitution, law

and practice/policy as suclt no legal ejfect liable ti
mauled set-aside”, . ‘ *

3. In all these petitions, the petitioners have

mainly questioned the vires of the Khyber Pakhtunkhwa

Cessation of Payment of Arrears on Advance Increments on

ngher Educational Quahﬁcatlon Act 2012 (hereinafter to be
referred as “the Act”).

4. . Comments were called from the respondgnts:
who furnished the same, wherein, théy opposed the issuance of
desired writ asked for by tilC petitioners.

5. Arguments .heard and record perused.

6. " Perusal of the A rec_drd transpires that the

petitioners have questionéd the vires of “the Act” on the

ground that pfomulgation ‘of “the Act” had defeated the-

judgments of the superior Courts. He further contended that

vested rights of the petitioners have accrued in the matter and

placed reliance on the judgments reported as “FECTO Belarus

Tractor Ltd Vs\. Government of Pakistan through Kinance

Economic AAffairs and_others (PLD 2005 SC_605), 2013°




SCMR 1749 2013 SCMR 1752 (Contempt of Court

Proceedmgs case) and AIR 1975 SC 2199”

7. On the other hand the learned Advocate'

: General Khyber Pakhtunkhwa has referred to a recent ‘

Judgment of the Hon'ble Supreme Court of Pakistan passed in-

the case titled “The Dwnsxonal Su permtendent, Pakustan

Rallwavs, Rawalpmdl and othen's Vs. Sved Trshad Alx Abld

52021 PLC (C.S.) 277)” and contended that the grant of
increments on hlgher educallonal quallﬁcatlon has since been

discontinued through Not:ﬁg:atloq dated 13.09.2001, as such, it

‘is a past and closed trarisaction and that necessary time was

granted to the employees who have any claim, albeit, when

they failed to claim the same for long ten jears, as such, “the

Act” in question: was promulgated. He has also produced a

letter dated 29.04.2010 issued by the Additional Secretary
(Regulétion), Government of Khyber Pakhtunkhwa. Finance
Departm.ent' (Rggulatioﬁ ‘Wing), whereby, clarification was
given ab;:)ut the advance -increments on higher educational

qualification and according to which, a'pcriod of sixty days

" was provided for the remaining claims and argued that even

then, petitioners have failed to claim the advance increments at

the relevant time.

8. During the course of hearing, learned counsel

for the petitioners has produced letters/applications which

were duly placed on file and contended that the rights of the

petitioners to the grant of advance increments were secured

\ T —




and guaranteed by -- a Gc;Vemment’s circular : letter dated
11 08 1991 and that the case of the petltloners was matured at
the relevant time before the cut-of date i.e. 13.09. 2001 when
th;e grant of such mcrements was dlscontmued. Hc:.. also
réferred to a j'udgment (:>f the Hon'ble Suprefﬁe Cdurt of

Paklstan passed in “CPLAs No.525 and 526/2007 decnded on

_—_—_——_—-————-x——-—l———-—-——-

| .‘19 07.2007”.

9. At this stage, the learned Advocate General,

Khyber Pakhtunkhwa, rep‘fesenéting the respondents, contended

that the civil servants, who were holding higher educational

qualification prior to discontinyation of advance increments in -

the year, 2001, are entitled for the benefit flowing from

circular letter. dated 11.08.1991, however, those who' have
improved their qualification after the notification dated

13.09.2001, under no circumstances, can claim the sarﬁe

benefit and that the bar created through “the Act” would be |

equally applicable.

16. ~ In view of the above, we, without commenting

upon the vires of “the Act” and in view of the statement of the

learned Advocate General, Khyber Pakhtunkhwa, dispose of |

this and the connected writ petitions and direct the respondents

to consider the case of the petitioners in the light of circular

letter dated 11.08.1991 and in case, they ﬁilﬁll' the condition

mentioned therein for the grant of advance in¢reiments prior to

the .cut-of-date, they be allowed suph benefit. It is, however,

clarified that only the case of the present petitioners shall be
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conmdered and that- others cannot claim such beneﬁtb, havmg,

~ not agitated the matter at the reIevant tlme.
Announced
Dt:14.06.2023

* “Mubassmaduliah®

Articlc. 8, 7 of
Authori e"e‘gﬁahada. Act 1984

03 0CT 203
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BE
FORE KHYBER PAKHTUNKHWA SERVICE I'RIBUNAL

PESHAWAR

;XII;(( 1;\;18]; Di};‘ggltms FOR IMPLEMPATATION (O} (FINA.
AN L L D 12052000 PASSFD AS "/1TIX s o

POWER OF ATTORNEY

NAME & OTHER PARTICUT ARS OF ATTORNEY
Mr Rashid Igbal Khan Jadoon Advocate IBC Islamabad. Abhot  iow

Chamber, Office No 06 Ground Floor, Ayub Tanoli iawyer piaza Abhoitanad

. Sardar Irshac¢ Ali SO Ali Afser. SDEQ. Tehsil Havelian, Digmwt
:TED Abbottabad. E.P No 6312023

Qazi Masood-ur-Rehman SO Qazi Ghulam filam, Senor €l
reacher, GHS Pind Gugran. Haripur B.P No 14} 2018

Muhammad Haroon §/0 Muhammad Ayub. QST GHS Mang

Abbottabad. E.P No 142 2013

4). Naveed S/O Abdur Rehman, g Pt T teacher, (HSS  Bandi

Dhundan. Abbottabad. EP No 143 2018
ef SO ahdu; L ateet, Renred Sepjor Azahi teachet,

5). Rashid Late Senior
ik hottabad. B P No o 4 ULE

GHSS Banci Dhundar. Ah

SO Shamraiz Knan. ¢ 1 wachet

6). Shahid lybal : |
bbottanad. £P N A020 %

Mandroach, A




including paramedical staff (Support Staff). It also may be mentioned
here that the AMC and ATH are two independent departments of AML. .

affect the petitioners for the reason that the MTI allowance of the
petitioners was approved by BOG and not by the Chairman BOG in
solo‘ther%:fore he had no power to cancel the same. Rest of the contents
iof the ref)ly of this para by the answering respondents is irrelevant. It
jmay be ;brought to the notice of answering respondents that HPA
allowance of the Rs. :10 000 is also not being paid to the petitioners’

w.e.f. 15’04 2016 but w.e. f. 01.01.2017, which is patent malaﬂches on

| part of fl‘le answering respondents because this practice has not been

followed|in the entzreE province including the ATH. It may be further
. | - .

pointed out that notlfticatlon NO. SOH-III/8-60/05(Paramedics) dated

1 25.0.2006 does not come to the rescue of the answering respondents

: i

!

1
!

*. 7. In para No. 7l the answering respondent: have admitted that the
| petitioners falls withifn the definition of supporting staff of medical
| ‘ professionals. | ;
’ |

8. [The answering respon%dent admitted payment of rupees 10,000 mensem

' ) i, )
f but have failed to mention as to from which date.

'3 9. Reply to this para is ,jchat the pet'itioners are being paid HPA but not
- w.ef from 15.04.2016 whereas all the paramedics® staff i the entire
!KPK province inglud.ing ATH Abbottabad. is being paid w.e.f.
15.04.2016 and not 01.01.2017. After about more than eight months.

The arrears are liable to be paid to the petitioners by the answering

respondents.

KS’ s 10.The annexures K and L attached with the petition have not been replied
. &";\2; by the answering respondents hence they have been admitted.
%}??M Discrimination with the petnmnels is palpable because in the

notlﬁcatlon annexure L the paramedics staff is bemg paid the HPA

If the MTI allowance is not paid:to the ATH paramedics it does not
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?“ FACPENN o _“.'..- .’lw B .
Arsiad Khan $/0 Mir Afzal Khan 2nio- & | B
(E;glish Mediun:, Aboot:abad. E.P N0 182018 LU

8). Muhammad Iqbal S/C Khan Bahacer Khen Retired C.T teacher, .
" ¢MS Phulwali, Abbot{abad. E.P No 149/2018

We, deponents, do hereby solemnly affirm and declarz on oath that we appom@
above named (Mr Rash:d [qkal Khan Jadoon Advocate) as attorney, to act on
our behalf, to appear, plead for us in the titled case i which the same may be

tried or hear: and any other proceedir.gs arising aut of or connected herewith cnd |
he would be competent ‘o exarcise ell the powers waich we our self hold as !
petitioners, e is authorized all powers, tc inst.lute case. to submit any kind of
application or reply. argue “ae case. ir short, al powears or authority which we are

entitled being petitioners wou'd be tansferred to abov: ramed attorney through
instant power of attomey

Swor Abbottabad on this 07th day of October,,2023
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2. Admitted that MT] Allowance was approved for only support &

administrative staff of the Medical College at par wﬁh that of )

Ayub Teaching Hospltal

3. Admitted.

4, Admrtted that BOG approved MTI allowance only to the non-

teach;ng (support & administrative staff) of AMC.
2
. | o '
5. Admitted to the extent that the petitioners were wrongly paid
. j \ 4
MTI allowance for which they were not entitied being of-

different cadre thiarn the support & administrative staff for which

~ |
disciplinary proceedings have been initiated by the competent

b

|- ]

|+ | authority under KPK Government Servants E&D Rules 2011
1, adopted by the ihstitution against - the Apcounts Officer of the

institution.

6. Incorrect. The insftifution has approved various aﬂoWances fsr ,
' différent' cadresliof emp!oyees' of ATH such as Special
|| Alowance (SA), Basic Science Allowancs (BSA), Nor:
éractiping allowanpe (NPA), Health _Professiohal allowance

TN (HPA) and Medical Teaching Institute allowance (MTI) but -

. ~ed are g:ven to the spec:flc cadras of emp!oyees as entitied to
T —‘{*}i 5 -

_these allowances.

afl*u"x
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.. The Government of KPK Health department in this regard

Sy 77
- hasissued a Notification dated 25™ August 2006 in which -




