,{ Court of 4
P ‘Restoration Application No. 756/2023 ~ -
“SNo. | Dateoforder | Order or other proceedings with signaturé of judge
Proceedings L
T 2 o 3
1 12.10.2023 The application for restoration of ‘Execution’
petitioh No. 148/2018 received foday by registerea
‘ posAt\through Mr. Rashid Igbal Khan Jadoon Advocate. It
is fixed for hearing before touring Single Bench at
A.Abad on . Original file be reduisitioned. »
By the order of Chairman
‘ N\
N REGISTRAR
|

Form-A

~ FORM OF ORDER SHEET
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' IN Osteald /=293
Execution Petition No: 148 of 2018

Arshad Khan S/O Mir Afzal Khan Senior C.T teacher GHSS No 3 (Enghsh

Medium), Abbottabad R/o village, Ghumawan, Post Office Nawan Shehr,
Tehsil& District Abbottabad. ~

Petitioner
Versus

District Education Officer (Elementary & Secondary Educatlon
Department), Abbottabad and others.

Respondents

APPLICATION FOR RESTORATION OF TITLED EXECUTION
PETITION WHICH WAS ADJOURNED SINE DIE THROUGH ORDER
DATED 21/10/2020 PASSED BY KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR (CAMP COURT ABBOTTABAD).

INDEX
SNo DESCREPTION OF DOCUMENT'S‘ ANNEXURES PAGE NO
L Memo; of application for restoration of ---- 1to2
execution petition
2 Copy of Execution Petition A | 3to4
3 | Copy of order dated 21/10/2020 A-1 5t06
.| 4 Copy of High Court Judgment dated | - B 7to 11
' 14/06/2023 ' -
5 Wakalatnama and power of Attorney C 12t0 14

| . (Arszﬁd\‘%aa ‘
. ‘ ( Through - Petitioner |
\ \ ( MG ' o
N

(Rashid Igbal Khan Jadoon) . , (Shahzad Shakoor)
Advocate IBC Islamabad Advocate High Court Abbottapad

Attorney Abbottabad.
' (Muhefﬁg?er)

Advocate High Court Abbottabad
Abbott Law Chamber, Office No 6,
Ground Floor, Ayub Tanoli lawyer plaza
Abbottabad. 0333-5025002, 0316-9343818
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BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

_ ~ PESHAWAR.
Rosdorction hpplacatior m75b[223.
‘ CMA No of 2023
IN

Execution Petition No; 148 of2018

Arshad Khan S/0 Mir Afzal Khan Senior C.T teacher GHSS No 3 (Enghsh
Medium), Abbottabad R/o village, Ghumawan, Post Office Nawan Shehr,
Tehsﬂ& District Abbottabad.

Petitioner
~ Versus

District Education Officer (Elementary & Secondary Education

‘ Department) Abbottabad and others.

Respendents

APPLICATION ~ FOR  RESTORATION ~OF  TITLED
EXECUTION PETITION WHICH WAS ADJOURNED SINE
DIE' THROUGH ORDER DATED 21/10/2020 PASSED BY
KHYBER  PAKHTUNKHWA  SERVICE  TRIBUNAL
PESHAWAR (CAMP COURT ABBOTTABAD),

~ Respectfully Sheweth,

- That petitioner’s titled execution petition, relating to advance Increments on

higher quahﬁca’uon, in pursuance of final Judgment, passed by this

Honourable Tribunal on 12/05/2009 at Camp Court Abbottabad, was

- pending, in the meanwhile respondents on appearance, stated about an

appeal which was pending before the Supreme Court of Pakistan relating to
Act “Khyber Pakhtunkhwa cessation of payment of arrears on advance

increments on higher education qualification Act” (KPK ACT NO IX ‘OF
2012 dated 15/05/2012).

That due to appeal pending before the Supreme Court of Pakistan, this
Honourable Tribunal in titled execution petition, passed an order dated

21/10/2020 for adjournment Sine die, till the' decision of Apex Court. Copy



Of Exgcution Petition and order dated 21/ 10/2020 are annexed és Annexure

‘-‘A” & “A-1” A

3) That the same matter of (KPK ACT NO IX OF 2012 dated 15/05/2012) is
now decided by Honourable Peshawar High Court Peshawar on 14/06/2023,
whereupon there is no suspension or stay order is passed by Apex Court nor

" seen and now petitioner is legally entitled to reopen the matter of titled
‘execution petitfon for its disposal as it is very old pending execution matter
~ of final judgment. Copy of High Court Judgment dated 14/06/2023 is

annexed as Annexure “B”

It is therefore respectfully prayed that titled éxgcution petition may
please be restored for implementation the judgment dated 12/05/2009 and
grant of advance increments of M.A & B.A with effect from due.dafe, with

all back benefits. _
(Arsﬁad gﬁani —
Through . Petitioner -
(Réshid Igbal Khan Jadoon) | (Shahzad Shakoor) 7~
Advocate IBC Islamabad Advocate High:Court Abbottaba

Attorney Abbottabad. , :
| (Muhamma% ;anveer) '

Advocate High Court Abbottabad
Abbott Law Chamber, Office No 6,
Ground Floor, Ayub Tanoli lawyer plaza
Abbottabad. 0333-5025002, 0316-9343818

VERIFICATION

I do here by verified that contents of instant application is correct and -tmé
according to my best knowledge and belief and nothing has been suppressed
from this Honourable Tribunal and same nature of any other same nature
petition is hot pending before Honoufablg Tribunal |
(Arshad Khan)
Petitioner
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Execution Petition No: / égz'of 2018 P N«»Z:?t[\__-_
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Tsivad A ?énv S/O Mir Afsal Khan C.T teacher Government High School No

Medium), Abbottabad R/ village, Ghumawan, Pogt Office

- Appellant

District Education Officer (Elementaly & Secondary Education’
Department), Abbottabad ‘ B -

District Coniptroﬂer of Accounts, Abbottabad,

2
3 ‘Accountant General Khyber Pakhtunkhwa Peshawar.
( 4 Director of (Elementary & Secondary Education Department) Khyber
t Pakhtunkhwa Peshawar. - :
5 Secretary to Govt of Khyber Pakhtunkhwa (Elementary & Secondary
Education Department) Peshawar, . o . '
6 Secretary to Govt of  Khyber Pakhtunkhwa Finance Department
Peshawar,
. Respondents
EXECUTION PETITION l;",O_R IMPLEMENTATIOIN OF
JUDGMENT DATED 12/05/2009 PASSED BY KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR (CAMP
COURT ABBOTTABAD).
. PRAYER
Filegdto-day

Repgiodrar

'DATE WITH ALL BACK BENEFITS, *

IT 1S RESPECTFULLY PRAYED THAT RESPONDENTS MAY

PLEASE BE DIRECTED TO IMPLEMENT THE JUDGMENT

- DATED 12/05/2009 AND GRANT OF 06 SIX ADVANCE

INCREMENTS  OF MA "AND 04 pouR ADVANCE
INCREMENTS OF B.A INSTEAD OF 03 FROM ITS DUE

:'f. Khyber Peibtenicnwe

. Sarvice Tribunal, - el e
"~ Peshawar :




‘__;gﬁ‘*‘“”f:}\iéspectﬁﬁly Sheweth, - - . .

ez
L i
i1

1y -'J_."hatpe.tjitioner’s sér’vice Aappea'l relati'n‘g to advance I g
Tl ',quéliﬁcaﬁon Waé accepted by this Hoﬁourable Servic§ Tribunal on
12/05/2009 at Camp .Gourt Abbotiabad.. Copy of service
judgﬁient is annexed ag Annéxﬁre “A» & “B», A '

[

appeal and -

2)  That prior to 'implemeﬁtation of the judgfnent dated 12/05/2009, An Act
“Khyber Pakhtunkhwa cessation of p'a)'/merit of arrears . ;én advance
[increments on higher education qualification Act” (KPK ACT NO IX OF
2012 datéd '15/05/2012) was 'promulgated/publié'hed By the G‘ovemment of
Khyber Pakhtunkhwa/respondehts. ‘ S | |

the presence of KPK ACT NO IX OF 2012, so petitioner challenged it
'thlroﬁgh service appeal before this Honourable Tribunal. C.opy of'service »
j‘ , - - appeal is annexed as Annexure “C” | . .

3) That the pending implemeﬁtation matter Was .I}zgally s_uspended/hanged in

, S . _' 4).  That the same serviee appeal is now décided on 21/03/2018 and petitioner i _
:;: 1 o - allowed to seek all his‘remedies/rights available to him under the law, hence -
Sl ' through instant execution petition he is 1egally entitled for impleme'ntétion of

judgment dated 12/05/2009 ang grant of 06 advance increment of MA & 04

advance increme'ntA of BA instead of 03. Copieé of Withdrawal applicativon

and order dated 21/03/2018 are annexed as Annexure “D” & “g»

Ttis therefore respectfully prayed that respondents may'pléasc be directed to .
implement the judgment dated 12/05/2009 and grant of 06.six advance

increments of M.A.& 04 four advance increments of B.A instead of 03 from .

its due date, with all back benefits. : - g % /
R ": - (Arshad Khan) :
Petitioner in person

] VERIFICA.TI(')N‘

from this Honourable Tribunal and same nature of any other im entation

' (Arshad Rhan)
- Petitioner in person

/ be ture copy -

-
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fé Petitioner in person present. AV\'\/\QN(QAMI

P \b\g >e\g

Usman Ghani Iearned District Attorney alongwith Soha|I Ahmad Zeb

thagatron Assistant for respondents present

. From the record, |t is evudent that the present petrtloner and others . -

ff‘ led service appeais U/S 4 of. the Khyber Pakhtunkhwa Service

\

“Tribunal Act, 1974 for grant of advance increments with all back

bbenefits on thedba'sis of Para-05(i) (c) of the Notification No. FD-(PRC)

1-1 /89 dated 11.08.1991 issued- by Finance Department and in

pursuance of Ajudgment passed by the August Suprem,e .Court' of
Pakistan' ~and  vide judgment dated 12. 05 2009 in appeai-
No 1276/2007 all ‘the appeals were accepted In the meanwhlle
Khyber Pakhtunkhwa Cessatlon of Payment of Arrears on Advance

~ Increments on ngher Quallt" cation B|I! 2012 havmg been passed by

the Provmcral Assembly Khyber Pakhtunkhwa on 8th May, .2012 and

assented to by the Governor: Khyber Pakhtunkhwa on 11th May, 2012

was published as an Act of the Provincial Legrslature of Khyber.

- Pakhtunkhwa. This Act was chaIienged before the Semce Trlbunat as

/a\\“’\?@

, suspended. .

weII as in the August H:gh Court. Appeals pending in the Service

Tribunal were W|thdrawn by the appellants vrde order dated

21.03. 2018 of thlS Tribunal: Wnt Pet:taons were allowed vide order
dated 08.06.2017 and the official respondents were dlrected to provide -.

the b'eneﬁts of advanc'e increments according to the notification dated '. ‘

11.08. 1991 on attalnmg “higher quahFcatlon during servsce The'

.respondent departments challenged the saud order in the August:

Supreme Court of Pakistan and vide order dated 18.12.2019 of the

August Suprerne‘vc'ourt of Pakistan, leave -was granted and the

impugned judg'ment passed by the Hon'ble Peshawar High Court was-‘

3@ : ’I’ﬁbun
pifhﬂ*:rﬁ'

+ ) -
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In view of the above dISCUSSIOI’I the mstant executlon proceedmgs

are adjourned sine die tnll the decision by the August Supreme Court of

Pakistan. Petltloner is at liberty to -seek

decision by the August Supreme Court of Paklstan Ftle be consugned
to the record room.

" Service Tnbunm
Peshawar

Date or Presentation ~f
Number of Wo. s = -

Copying Fe€ .- / ey ,-,
Uizent —
Total

" ;// b/;;

- -
. -
—_

-
. - - -
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JUDGMENT SHEET
PESHAWAR HIGH C@U}RT PESHAWAR
J UE)I{CKAL DEPAIRTMENT

W.P. No 3081—?/2012 wntﬁz CM No.1672-l’/2022
Anayat Ullah Khan and others

Vs.' ‘

Governmem of Khyber Pakhtunkhwa through Chnef
~ Secretary, Peshawar and others

Date of hearmg 14.06.2023 .
Petltloner(s) Iby' ML’s‘ Noér Muhammad Khattak andAL., i,

'Nawab Ah Noor, Advocates.

Respondent(s) by: Mr. Amlr Javed, Advocate General ,
~ Khyber : Pakhtunkhwa and Barrister
Muhammad Yaseen Raza Khan, Addl:
Advocate General a/w Mr. Fazl-e-Khaliq,
thlgatlon Officer, DEQ (M&F), Swabi.

*k****

MQM&@II

khkkdkk

IJAZ ANWAR, J. Through this single judgment, we intend

to decide the instant writ petition and Writ Petitions, listed
below, since in all these cases, similar questions of law and
facts are involved. The connected writ petitions are:-

i W.P. No.913-P/2014 titled, Muhammad
Igbal and others Vs. Government of
Khyber Pakhtunkhwa through Secretary
0 Government, Finance. Department,
Peshawar and others. ‘

ii. - W.P. No.1418-P/2014 titled, Molvi
Muhammad and others Vs. Government
of Khyber Pakhtunkhwa through
Secretary  Elementary & Secondary
Education Department, Peshawar and
others

iii.  W.P. No.2053-P/2014 txlle([ Saeed Ullah
and others Vs. Government of Khyber .
Pakhtunkhwa through Secretary .
S&GAD, Peshawar and others

iv. W.P. No.1182-P/2018 titled, Muhammad
Relhman and others Vs. Government of
Khyber Pakhtunkhwa through Chief
Secretary, Peshawar and others

V.. W.P. No.2326-P/2019 titled, Muhammad
Anwar Vs, Government of Khyber




Pakhtunkhwa through Secretary ' :
) : Education, Peshawar and others . ‘ E
o vi. W.P. No.1680-P/202] titled, Ghandal '

' Khan Vs. District “Education Officer

{(Male}, Peshawar and others

2. In the mstant wnt petltlon the petmoners have

prayed for the followmg rellef - S |

“It is, therefore, humbly pmyed that on acceptance
of this writ petition,’ this - Hon’ble Court may be
pleased to declare the act as against the basic
norms of law & rules repugnant to constitution, law

and practice/policy as such no legal effect hable o
mauled set-aside”. %

3. In all thesc petltlons the petmoners have

mainly questloned the vires of the Khyber Pakhtunkhwa
Cessatlon of Payment of Arre@rs on Advance lncrements on

Higher Educational Qualiﬁcéti(;m Act, 2012 (hereinafter to be -

referred as “the Act”). : | ,' - - E
4. Comments were called from the réspondents
who furnished the same, wherein, they. opposed the issuance of

desired writ asked for by the petitioners.

|
i

5 | Arguments heard and eecord pefused.

6. Perusal of the record franspires that the
‘petitioners have questidned the'vilfese of “the Act” on the
-'g-round that promulgation of “the Act” had défeéted the
judgrne.ntsvof the superi&r Courts. He further 'coﬂtended that ﬂ-
vested r.ighté of the petitioners have ac"crued in the rhatter and .
placed reliance on the judgments r'epérted as “FECTO. Belarus

Tractor Ltd Vs, Government of Pakistan"through Fimahce‘

Econowmic Affairs_and others (I{’ED__QOGS SC_605), 2013

R




'SCMR 1749 2013 SCMR 1752 (Contemm of Court

a‘oceedmgs case) and AIR 1975 SC 2199”

7. On the other hand, the ieamed Advocate

i
General Khyber Pakhtunkhwa has referred to a recent '

)udgment of the Hon'ble Supreme Court of Paklstan passed in

the .case tltled “The Dmsyonal Supermtendent, Paknstan

Rallwavs, Rawalpindi and others Vs. Syed Trshad Ali Abnd
(2021 PLC (C.S) 277y z;md contended that the grant of
increments on higher educational qualification has since been

discontinued through Notification dated 13.09.2001, as such, it

~ is a past and closed transaction and that necessary time was

gramed-to the employees who have any elairh, albeit, Wﬁen -
they failed to claim the same for long ten years, as.such, “the :
Act” in- qu_estion was promulgated. He has also produced a

letter dated 29.04.2010 issued by the Additional Secretary

(Regulation), Government of Khyber Pakhtunkhwa 'Firi_ance'

Departrnent‘ {Regulation Wing),~ whereby, clarification was

given about the aﬂvance increments‘ Qﬁ higher edueétional

qualification and eccording to whieh; a period of si7;ty days -
was provided for the remaining claims ‘and argued that even

then, petitioners have failed to claim the edvanc_c incréments at

the relevant time.

8. During the course of hearing, leemed counsel

for the ‘petitioners has produced letters/applicatidns which

were duly placed on file and contended that the rights of the

petitioners to the grant of advance increments were secured




and guaranteed by a Government’_s circularletter dated -

11 .08.1991 and that the case of the petmoners was maturcd at -

the relevant time before the cut~of~date ie. 13.09. 2001 when

the grant of such mcrements was dlscontmued I—I«, also

referred to a Judgment of the Hon'ble Supreme Court of

Pakistan passed ini “CPLA.s N0:525-and 526/200_"7 decnded on
| -19.07.2007”,

-9, At this staoe the learned Advocate General,

Khyber Pakhtunkhwa, repxesentmg the respondents, contended
that the civil servants, who were holding hl_gher educational

qualification prior to discontinuation of advance increments in

the year, 2001, are entitled for the benefit flowing from -

circular letter dated_ .11.08.199,1, ‘however, those who have

improved their qualification after the notification dated
13.09.2001, under no circumstances, can claim -the same -

benefit and that the bar created through “the Act” would be

equally applicable.

10. In view of the above, we, without cofnmenting :

upon the vires of “the Act” and in view of the statement of the

learned Advocate General, Khyber Pakhtunkhwa, dispose of

this and the connected writ petitions and direct the respondents

to consider the case of the petitio-ners‘ in the light of circular
Jetter dated 11.08.1991 and in case, they fulfill the condition
mentioned therein for the grant of ad§ance increments priér to
the cut-of-date, they be alloWed sﬁ'ch benefit. It is, howevér,

clarified that only the case of the present petitioners shall be




”'5*_ 5 |

‘not agitated the matter at the relevant tlme

Announced
Dt:14.06.2023
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BEFQ
FORE KHYBER PAKHTUNKHW A SERVICE TRIBUNAL

EESHAW AR

;XDP((J &IUNY PETITIONS FOR "™MPLEM=NTAIION o FINA
NT DATED 12:05 2009 PASSED AS ~ UDCGMENT [N REM
IN APPEAL NO 276 OF 2007 I '

POWER OF ATTORNEY

NAME & OTHER PARTICUT ARS OF ATTORNEY
Mr Rashmd Iqbal Kban Jadoon Advocate [BC Islamabad, Ahbon  Law
Chamber, Office No 06 Ground Eloor, Ayub Tanoli lawyer plaza Abhuttatad

Sardar Irshad Ali SO Al Afsar. SDEO. Tehsi) Haveilan, Ostrivt
¢<IED Aboottabad. b.P No 620:2023

Qaz Masood-ur-Rehman SO Qazs Ghulam hiam, Seor K

rsacher, GHS Pirc Gugran, Haripur. B P No .41 208

Muhammad Haroon S/() Munammad Ayub. ST GHS T

Asbottabad. EPNo 42 2018

Naveed SO spdur Reman, gpL.1 teacher ((HSS Band!

trabad. E.P No 143.20°8

4).
Chundan, Aobo

£ S0 Abdui ' ateet. Retired Senjor Arahic reavher.
Ly

). Rashid | atee .
Dhundan, Abhl.‘t’,&bad‘ £ PNo 4

(HSS Banus
h) pS Al T reachul GHS N

6 Qhatud lybas S:() Shamralz Khar,; 1 %

had b P N\e Va2 R

Tvlandroach, Ahbuotid




(EnvhmMedmm) Abbottabad E.P No 148/2018

8) | '.Muharmmd Igbal $‘O Khan Bahader Khan ’{etned C.T teamer» -
~ GMS Phuiwali, Abboitabad. E.P No 149/2018 .

o -,. We, deponents, do hereby solemrly affirm and declare on oath that we appoint -
'ébove named (Mr Rashid Igbal Khan Jadoon Advocate) as attorney, -0 act on -
our behalf, to appezr, slead for us in the titled case in which the same mav b2
’.t.ried or heard and any other proczedings arising out of or connected herewith and |
‘he would be competent to exercise al’ the powers which we our self hold as
petitioners, he is authorizad all powers, to instittte case, to submit any kind of

application or reply, argue ke case, in short, all pcwers or authority which we are

218, would be transferred to above

instant power of atuorr ey.

entitled being patition named attornz2y thrcugh

Swor

bhottahad on this 07th day of ()ctober,

2
S w 2023
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1) Sardam - y T

CNIC No 13101- - 0824655-3 I)Cc szf }\:I;loszood ur-Rehran

D429473.5.

Z
3) Muharnndd Hamon

4 lav ¢&3.
CNIGNo 13101-0920520.5 C)NII\Ca\Ns\I\B'JOI 90,
ﬁ%w S NN 101-090499¢.3
Séﬁhid Laeef 6 \ hahid Igba|
NIC'Ne 13503-0592~ )
c 1/.1303 0592241.9 CNIC \Io 1310109466659
DMhd -
4 shad Khap .
CNIC No 13101 -071894(.~ 3 gﬁ%ﬁ?ﬁﬁ){d}z&
| -2401093.
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