Form-A

FORM OF ORDER SHEET

Restoratjon Application No.’ 758'/2023 K

e ,
’ ‘Court of
S.No. Date of order
.| Proceedings.
1 _‘ 2 R
12.10.2023

" Order or other procéé—diﬁés'v}/ith .sigrielttjré of }udge o

3

)
The application for restoration of ‘Execution

petition No. 141/2018 received today by registered
‘post through Mr. Rashid Igbal Khan Jadoon Advocate. It
is fixed for hearing before touring Single Bench at

A.A-bad Aon‘ . Original file be requisitioned.
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BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

: : PESHAWAR.
Rostoration fpplication w75 2{%5
CMA No ' of 2023
IN

Execution Petition No: 141 of2018

Qazi Masood-ur-Rehman S/O Qazi Ghulam Jilani, Senior C.T teacher, GHS

Pind Gugran, Haripur. R/O: Village & Post Ofﬁce Khoi Nara, Tehsil &
‘District, Haripur.

Petltloner

" Versus

District Education Officer (Elementary & Secondary Education
Department), Haripur and others. :

Respondents

APPLICATION FOR RESTORATION OF TITLED EXECUTION
PETITION WHICH WAS ADJOURNED SINE DIE THROUGH ORDER
DATED 21/10/2020 PASSED BY KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR (CAMP COURT ABBOTTABAD)

Attorney Abbottabad.

INDEX
S.Ne | DESCREPTION OF DOCUMENTS ANNEXURES | PAGENO
1 .- | Memo; of application for restoratlon of - 1to2
execution petition ,
2 Copy of Execution Petition A 3to4
3 Copy of order dated 21/10/2020 - A-1 ~ S5to6
4 Copy of High Court Judgment dated B 71011
14/06/2023 N '
5 Wakalatnama and power of Attorney C 12to 14
, aﬁ;ood-ur-Rehman)
Through Petitioner /»p
| y
. _ Ol
(Rashid Igbal Khan Jadoon) (Shahzad Shakoor
Advocate IBC Islamabad Advocate High Court Abbgttabad

<L

‘(Muhamm anveer)

~ Advocate High Court Abbottabad
Abbott Law Chamber, Office No 6,

Ground Floor, Ayub Tanoli lawyer plaza
Abbottabad. 0333-5025002, 0316-9343818
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BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

- PESHAWAR, Kiyber Pakhtukhwa
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AIN Dated MQB

Execution Petition No: 141 of 2018

Qazi Masood-ur-Rehman S/O Qazi Ghulam Jilani, Senior C.T teacher, GHS

Pind Gugran, Haripur. R/O: Village & Post Office Khoi Nara, Tehsil & -
District, Haripur.

Petltloner

Versus

District Education Officer (Elementary & Secondary Education
Department), Haripur and others. '

| Respondents

APPLICATION FOR RESTORATION OF TITLED
EXECUTION PETITION WHICH WAS ADJOURNED SINE
'DIE THROUGH ORDER DATED 21/10/2020 PASSED BY
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR (CAMP COURT ABBOTTABAD).

Respectfully Sheweth,

1) That petitioner’s titled execution petition, relating to advance Increments on
higher qualification, in pﬁrsuance of final Judgment, passed by this
Honourable Tribunal on 12/05/2009 at Camp Co{m Abbottabad, was
pending, in the meanwhile respondents on appearance, stated about an
appeal which was pending before the Supreme Court of Pakistan relating to
Act “Khyber Pakhtunkhwa cessation of payment of arrears on advance

increments on higher education qualification Act” (KPK ACT NO IX OF
2012 dated 15/05/2012).

2)  That due to appeal pending before the Supreme Court of Pakistan, this
Honourable Tribunal in titled execution petition, passed an order dated

21/10/2020 for adjournment Sine die, till the decision of Apex Court. Copy



of Execution Petition‘ and order dated 217/10/2020 are annexed as Annexure

“A” & “A_l”

3)  That the same matter of (KPK ACT NO IX OF 2012 dated 15/05/2012) is
now decided by Honourable Peshawar ngh Court Peshawar on 14/06/2023,
whereupon there is no suspension or étay order is paséed By Apex Court nor
seen and now petitioner is legally entitled to reopen t:he matter of titled
execution petition. for its disposal as it is very old pénding execution matter -
of final judgment. Copy of High Court Judgment dated 14/06/2023 is

annexed as_Annexure “B”

It is therefore respectfully prayéd that titled exeicution petition may
please be restored for implementation the judgment da’?ted 12/05/2009 and
grant of advance increments of M.A & B.Awith effect from due date, with

all back benefits. L :
(Qa Masobd—ur—Rehman)

Petitioner
, _ - : b
(Rashid Igbal Khan Jadoon) (Shahzad Shakoor)

Advocate IBC Islamabad : Advocate High Court Abboftabad
Attorney Abbottabad. ;- |

Muh %%; Tanveer)

Advocate High Court Abbottabad -
Abbott Law Chamber, Office No 6,
Ground Floor, Ayub Tanoli lawyer plaza
Abbottabad. 0333-5025002, 0316-9343818 -

'VERIFICATION

I do here by verified that contents of instant applicatioﬁ is Ic'orrect and true

according to my best knowledge and belief and nothing has been suppressed'

from this Honourable Tribunal and same nature of any other same nature

pet1t1on is not pending before Honourable Tribunal

A

/ $004- ur-Rehman)
Petitioner

Q
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Qazi Masood-ur—Rehman S/0 Qazi Ghulam Jilani, (Ex PTC teacher) C.T
teacher, Government High School Pind Gugran Hanpur R/O Vlllage &
Post Ofﬁce Kh01 Nara, Tehsil & District, Harlpur

Appellant
Versus '

District Educatlon Officer (Elementary & Secondary Educatlon _‘ |
Department) Haripur.

District Accounts Officer, Haripur.

'Director of (Elementary & Secondary Education Department) Khyber
- Pakhtunkhwa Peshawar. '

~ Secretary to Govt of Khyber Pakhtunkhwa (Elementary & Secondary
. Education Department) Peshawar. _ . '

' Secretary to Govt of 'Khyber ~Pakhtunkhwa,- Finance Department
Peshawar o S '

1 " Respondents

EXECUTION. PETITION FOR IMPLEMENTATION OF
JUDGMENT DATED ' 12/05/2009 PASSED BY KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR (camP. |
' COURT ABBOTTABAD). |

PRAYER

1edt2-39Y 11§ RESPECTRULLY PRAYED THAT RESPONDENTS MAY

" Respectfully Shéweth,

PLEASE BE DIRECTED TO IMPLEMENT THE JUDGMENT
DATED 12/05/2009 AND GRANT OF - 04 FOUR ADVANCE

- INCREMENTS OF B.A INSTEAD OF 03.(ALREADY GIVEN),

WITH EFFECT FROM 31/03/1997 (DATE OF PASSING B.A

EXAMINATION) AND 06 SIX ADVANCE INCREMENTS OF _

M.A, WITH EFFECT FROM 26/06/2000 (DATE OF PASSING .

'M.A EXAMINATION) AGAINST P.T.C POST WITH ALL

- BACK BENEFITS.

»

Certi
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- 3)

4) ‘~ A That the same service appeal i is now demded on 21/03/2018 and petltloner s

~ That petmoner S serv1ce appeal relatmg to advance Increments on h1s h1gher :‘
‘ s quahﬁcatzon ‘was accepted by this Honourable Service Tribunal on

. 12/05/2009 at Camp Court. Abbottabad. Copy of serv1ce appeal and -

Judgment is annexed as-Annexure “A” & “B”.

;-

- That' epnor to 1mplementat1on of the }udgment dated 12/05/2009 An Act
- “Khyber Pakhtunkhwa cessation of payment of arrears on advance
: mcrements on higher educatzon quahﬁcatlon Act” (KPK ACT NO IX OF |

. 2012 dated 15/05/2012)- -was promulgated/publlshed by the Government of
f Khybezf Pakhtunkhwa/respondents

1
!

‘That the pendmg 1mplementat10n matter was legally suspended/hanged in

: the presence of KPK ACT NO IX OF 2012, so pet1t1oner challenged it

through serv1ce appeal before this Honourable Tr1buna1 -Copy of sérvice .

, appeal is annexed as Annexure “C”

allowed to seek all his remedles/nghts avallable to him under the law Thence

-through 1nstant execuuon pet1t1on he is legally entitled for 1mplementatlon of -

judgment dated 12/05/2009 and grant of 06 advance 1ncrement of MA &.04.

- advance increment of BA instead of 03 . COplCS of Wlthdrawal apphcatlon ,

and order dated 21703/2018 are annexed as Annexure “D” & “E”

It is- therefore” respectfully prayed that respondents may please be -
directed to implement the judgment dated 12/05/2009 and grant of 04 Four -

“advance increments of B.A instead of 03 (already given) w.e.f. 31/03/1997,
~and 06 Six advance increments of M. A, agamst P.T.C post w.e.f

26/06/ 2000 with all back beneﬁts

e B =
- o | S : (C%?ood-ur-Rehman) -
VERIFICATION = a - Petitioner in person . |

wa)te

I do here-by verlﬁed that contents of instant appeal is correct and true
according to my best knowledge and belief and nothing has been suppressed

from this Honourable Tribunal and same nature of any other imple ntation “
petition is not pending before Honourable Trlbunal Y &P o




| 21.10;2.020  Petitioner in person present. .

A

with Sohéil Ahmad Zeb

thlgatlon Ass:stant forrespondents present. -

From the record, it is 'eviden't that the present petitioner and others

filed service: appears u/s 4 of the Khyber Pakhtunkhwa Service .

Qa %ﬁ@ - Trrbunal Act, 1974 for grant of advance mcrements wrth all back
ASPTST
g&?awa@fﬁ : beneﬁts on the baS|s of Para-OS(l) (c) of the Notifi catlon No. FD (PRC)

" 1-1 /89 dated 11. 08 1991 1ssued by Fmance Department and m:-
‘vpursuance of judgment passed by the August Supreme Court of
;Paklstan and ,yade .]udgment Adated | 12.05,2009 in-' -appeal
- No.1276/2007 all the appeals. were accepted In the‘rneanwhile‘ . |
'Khyber Pakhtunkhwa Cessatlon of Payment of Arrears on Advance
‘ _Increments on Higher Quallt“ catlon BlII 2012 havmg been passed by‘
the Provrndat Assembly Khyber Pakhtunkhwa on 8th May, 2012 and
~.assented to by the Governor Khyber Pakhtunkhwa on 11" May, 2012
was pubhshed as.an Act of the Provmcuai Legrslature .of Khyber
.Pakhtunkhwa This Act was challenged before the Service Tnbunal as
~well.as in the - August High Court. Appeals pendmg‘rn the Serwce
~Tribunal were withdrawn' -by the appellants vide order dated

21. 03 2018 of thls Tribunal. ert Petstlons were allowed vide order

dated 08 06 2017 and the oft“ cial respondents were dlrected to prowde

thet benefits of .advance increments according to the,notlﬁca_tlon dated
11.08.19_91 on'-attai'ning h_igher’ oualiﬁcation l'd,u‘ring serv»iceT ,Theﬂ ‘
_r“espOndAent dep‘artments; challenged, the said order in the _’Aug'u‘st

Supreme Court of Pakistan and vide order dated 18.12.2019 of the

August Suprerne Court of Pakistan' leave  was. granted“and the

‘ >~|mpugned }udgment passed by the Hon&lﬁ Peshawar ngh Court was
Obe ture

. t
' suspended.. Cortifie
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In view of the above dlscussmn the mstant execution proceedmgs

are adJourned sme die till the decnsuon by the August Supreme Court of

decusuon by the August Supreme Court of Paklstan File- be consugned

-

to the record room
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' Paklstan Petitioner is at liberty to seek its restoratton after the
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JUDICIAL DEPARTMENT

W.P. No. 3081-1?/2012 wnth CM No. 1672~P/2022
Anayat Ul!ah Khan and others '

: Vs.

Government of Khyber Pakhtunkhwa through Chui’
' Secretary, Peshawar and others '

Date of hearing 14, 06. 2023

Petitioner(s) by: M/s. Noqr Muhammad Khattak and L.
' Nawab Ah Noor, Advocates:.

Respondent(s) by: Mr. Amir Javed, Advocate General

Khyber Pakhtunkhwa .and Barrister .

Muhammad Yaseen Raza Khan, Addl:
Advocate General a/w Mr. Fazl-e-Khalig,
ngatmn Officer, BEQ (M&F), Swabi.

*f****
JUDGMENT

Fedkdekk

IJAZ ANWAR, J. Through this single judgment, we intend
to decide the instant writ petition and Writ Petitions, listed
below, since in.all these cases, similar questions of law and -

facts are involved. The connected writ petitions are:-

L W.P. No.913-P/2014 titled, Muhammad

- Iqbal ond others Vs. Government of
Khyber Pakhtunkhwa through Secretary
. to Government, Finance Department,
Peshawar and others.

i, W.P. No.l418-P/2014 titled, Molvi
Muhammad and others Vs. Government
of Khyber Pakhtunkhwa through
Secretary  Elementary & Secondary
Education Department Peshawar and -
others

{ il W.P. No.2053-P/2014 titled, Saced Ullah

: and others Vs. Government of Khyber

Pakhtunkhwa through Secretary
S&GAD, Peshawar and others

iv.  W.P. No.1182-P/2018 titled, Muhammad

Rehman and others Vs. Government of

Khyber Pakhtunkhwa through Chief
Secretary, Peshawar and others

v. . W.P. No.2326-P/2019 titled, Muhammad

: Anwar Vs. Government of Khyber




Pakhtunkhwa * through Secretary
Education, Peshawar and others

vii W.P. No. 1680-P/2021 titled, Ghandal
Khan Vs. District Education Officer.
(Male), Peshawar and others

2, . In the instant wn} petition, the petitioners have

prayed for the following relief:-

“It is, therefore, h umbly prayed that on acceptance
of this writ petition, this Hon’ble Court may be
pleased to declare the act as against the basic
norms of law & rules repugnant to constitution, law

and practice/policy as such no legal effect liable ti
mauled set-aside”, .

3. In all these pg;titidns, the - petitioners have =

mainly questioned the vires -,of the Khyber Pakhtunkhwa

Cessation of 'Payment of Arrears on Advance Increments on

Higher Educational Quahﬁcatlon Act, 2012 (heremafter to be |

referred as “the Act”)

4. Comments were called from 'thl"e respondents-
who furnished the's-amc, wherein, they opposed the issuance of ‘
QeSired writ asked for by the petitiongrs.

5., ' Afguments heard and "record perusgd.

6.  Perusal of the record transpires that the
petitioners have questioned the vires> of “the Act” on the

ground that promulgation of “the Act” had defeated the

judgments of the superior Courts. He further contended that_

vested rights of the petitioners have accrued in the matter and

placed reliance on the judgments reported as “FECTO Belarus

I_R'QCtor Ltd Vs. Government of Pakistan through Finance

Economic Affairs and others PLD 2005 SC 605), 2013

v
e

i
b
}
!
!
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'SCMR 1749, 2013 SCMR 1752 (Contempt of Court

Proceedings case) and AIR '1975 SC 21997,

7. . On the other hand, the lcaméd_ Advocate

‘Gen;eral, Khyber Pakhmnkhwé has referred to a recent

judément of the Hon'ble Sup}reme Court of Pakistan passéd in .

the :case titled “The Divisional Superintendent, PaﬁStan o

Railways, Rawalpindi and pthers Vs. E’md.}[n’shad Al Abid

(2021 PLC (C.S.) 277)” and contended that the grant of

increments on higher educat;ional qualiﬁcation has since been
discontinued through Noti‘ﬁc‘ationtdate'd 13.09.2001, as such, it
is a past and closed transaction_ ‘and that necessary time was
granfed to the employees who have any claim, albeit, when
they failed to claim the same for long ten years, as such‘, “the
Act” in qugstioﬁ.was promulgated.  He has also produced a
letter dated 29.04.2010 issued ,iay the Additional Secretary
(Regulation), Government of Kﬁyber nghtﬁnkhwa Fihancg

Departmcnt‘_(Regulation Wing), vwhereby, clarification was

~ given about the advance increments on higher educational.

qualification and accoiding to which, a period of sixty days
was provided for the remaining élaims and argued that even
then, petitioners have failed to claim the advance iﬁcréments at
the relevant time.

8. - During the course of hearing, learned counsel
for the .petitioners has produced letters/applicatiohs “which
were duly placed on file and 60n';ended that the rights of the

petitioners to the grant of advance increments were secured




and guaranteed by a Govemment S cu"cular letter dated

)

11 08 1991 and that the caac of the petmoners was matured at

the relevant time before the cut-of- date ie. 13 .09. 2001 when
the grant of such mcremcnts was dlscontmued He also

rcterred to a _]udgment of the Hon'ble Supremc Court of

Paklstan passed in “CPLAs No 525 and 526/20@[2 declded on

| 19.07.2007”,
A ' At this stage, tﬁe learned Advocdte Geheral,

Khyber Pakhtunkhwa, fepsfescn(t'ing the réspondcnts, contendcd '

that the civil servants, who were holding higher educational
qualification prior to discontinqaﬁon of advance increments in
the year, 2001, are entitled for the benefit flowing from

circular letter dated' 11.08.1991, however, those who have

improved their qualification after the notification dated

}3.‘09.2001, under no circumstanées, can claim Athc same
benefit and that the bar created through “the Act” would be

equally applicable.

10. “In view of the above, we, without commenting - .

upon the vires of “the Act” and in view of the statement of the

learned Advocate General, Khyber Pakhtunkhwa, dispose of

this and the connected writ petitions and direct the respondents

to consider the case of the petitioners in the light of circular

letter dated 11.08.1991 and in case, they fulfill the condition

mentioned therein for the grant of advance increments prior to -
the cut-of-date, they be allowed such benefit. It is, however, .

~ clarified that only the case of the present petitioners shall be |
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considered and that-othqf;s cannot claim such benefits, having

~  not agitated the matter at the relevant time,
Announced
Dt:14.06.2023
(DB) Hon'bl ice 1 ar and Hop! ic b At h
*Mubammadallab* . ) . :

Articlec 8.7 0
-e':g;;ghadat Act 1984

03 OCT 2023
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S.No. 206880

Name of Advocate
DBA NO.

BC No.
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Ch 1‘lgll:m\nu': ecrriary
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BEFORE KHYBE
ER PAKHTUNKHWA §
L ERVIC 1
PESHAWAR EARIBLNAL

EXECUTION \
TCDGMENT DATED 12052009 IVPLEMENTATION OF FINAL

. ~'. 20572009 PAS I T o~ ! o
IN APPEAL NO 1276 OF 2007 SED AS “JUDGMENT IN REM

POWER OF ATTORNEY

NAME & OTHER PARTICULARS OF ATTORNEY

Mr Rashid Igbal Khan Jadoon Advocate IBC Islamabad. Abbott Law

Chamber, Office No 06 Ground Flcor, Ayub Tanoli lawyer plaza Abbottabad.

We
Sardar Irskad Ali S/O Al Atsar, SDEO. Tehsil Havelian, District
Abbottabad. E.P No 63(+2023.

Qazi \Masood-ur-Rehman S/O Qazi Ghulam Jilani, Senior C.T
reacher. GHS Pind Gugran. “faripur. E.P No 141/2018

n SO Vuhammad Ayub, 98T GHS Jhangt,

Muhammad Haroo
2018

Abbottabad. E.P No 142
dur Rehman, Q. PE.T teacher, GHSS Bandi

Naveed /0O Ab
4. E.P No 143/2018

Dhundan, Abbottaba

S). Rashid {.ateef SO Ahdul Lateef, Retired Senior Arabic teacher;
" GHsS Banci Dhundan. Abbottabad. E.P No 145/2018

§/O Shamraiz Khan, CT teachel GHS Mai_raj_::_

6). Shahid Igtal
bottabad. E.P No 146/2018 e

Mandroach, Ab




A conior C.T teacher GHSS No 3
7 \rehad Khan SO Mir Afzal Khan Seniot C ._lexachu ]
/ Arshad an N A ¢ - ~ \
(Fnelish Medivr). Abhetabad. E.P No 14820
- g etired €7 teccher,
8) Muhamirad Igbal S O Khan Buahadar [\ﬁhun} Retired €
OGS Phutwali, AFbotaned, LP No 149 2018

Weo deponents. do acreby soemnly aftirm and declare on oath that w2 aphount
above named (Mr Rashid Igial Khaa Jadoon Advocate) as aliomey. to 4.1 on
our behali w0 appear. plead forus in the ttled vase i wnich the same v av ne
tried or heard wnd win other srceeed: 12s arsing out ol or connected herew ith anc.

. r . - N B . ¢
he would be coneent o avorcise al! e poviers whick we our selt Rold as

~

petitioners he s anthorized al nowers, NSt case. o submil any hind of

apprcation or repls 0L he Case, 10 BN 4] pow ers o authority wiich we are
L Delrg pe o ere, wa be trenate Ted o ahey o Adrmed dttorney throuch

IS PO G e

Swur ~Ahbottabad yu this (7 day of October,. 20723,
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