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26.04.2023 Appellant.present through counsel. !■

s

Muhammad Jan, learned District Attorney for respondents.

present.

Learned Member Executive (Mr. Muhammad Akbar Khan) is
jr
on leave, therefore, case is adjourned. To come up for arguments

on 27.06.2023 befoi'e D.B. Parcha Peshl given to the parties.

r

(Rozina Rehinan) 
Member (j)

^Mutazem Shah- • 'V

,'5y_ , 1. Junior to counsel for the appellant present. Mr. Asad Ali , 

’ Khan, learned Assistant Advocate General for the respondents 

present.

2. Former requested for adjournment due to engagement ot : 

learned senior counsel for the appellant before the Hoirble 

Peshawar High Court, Peshawar. Granted. I’o come up for 

arguments on 25.10.2023 before the D.B. Parcha Pcshi given.'to 

the parties.

27.06.2023 ■f
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(Rashida Bano) 
Member (J)

(Fareeha Paul) 
Member (E)

*Kaleemullah*

■ i

;• '
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Clerk of learned counsel for the appellant present. Mr.21.11.2022

Muhammad Adeel Butt, Additional Advocate General for the

respondents present.

Clerk of learned counsel for the appellant requested, for

adjournment on the ground that learned counsel for the appellant is

not available today due to strike of lawyers. Adjourned. To come up

,on 16.01.2023 before the D.B.for argum

<0

(Salah-Ud-Din) 
Member (J)

(Mian Muhammad) 
Member (E)

Counsel for the appellant present. Muhammad Jan learned16.01.2023

District Attorney for the respondents present.

Miss Fareeha Paul, learned Member (Executive) is on

leave today, therefore, case is adjourned to 26.04.2023 for

arguments before the D.B.

(Rozina Rehma) 
Member (J)



Learned counsel for the appellant present. Mr. Naseer-Ud- 
Din Shah, Assistant Advocate General alongwith Mr. Sajid Khan, 
Section Officer for the respondents present.

02.09.2022

Reply/comments on behalf of respondents not submitted. 
Representative of the respondents requested for time to submit 
reply/comments on the next date. Adjourned, 
reply/comments on 17.10.2022 before S.B. /

eome: up for

(Mian Muhammad) 
Member (E)

V
Junior to counsel lor the appellant present. Mr. Kabir 

Ullah Khaltak, Additional Advocate General alongwith Nabi 

(}uL Ali) and Muhammad Shafeeq, Assistant for respondents , 

present.

17.10.2022

Written reply on behalf of respondents submitted 

which is placed on lllc. A copy of the same is handed over to 

the junior counsel for the appellant. To come up for 

rejoindcr/argument on 21.11.2022 before D.B.

(Fareeha Paul) 
Member (H)

v;
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26.04.2022 Counsel for the appellant present.

Preliminary arguments could not be heard due to paucity of 
time. Adjourned. To come up for preliminary Jaearing on 

27.04.2022 before S.B. / 1

(MIAN MUHAMMAD) 
MEMBER(E)

/
i!

27.0452.021 Appellant present through counsel. Preliminary 

arguments heard. Record perused.

Points raised need consideration. Instant appeal is 

admitted for regular hearing subject to all legal 

objections. The appellant is directed to deposit security 

and process fee within 10 days. Thereafter, notice be 

issued to respondents for submission of written 

reply/comments. To come up for reply/comments on 

06.07.2022 before S.B.

Apoellant

06“’July, 2022 Counsel for the appellant present. Mr. Kabir 

Ullah Khattak, Additional AG for respondents present.

Respondents have not submitted written 

reply/comments. Learned AAG seeks time for submission 

of written reply/comments. Adjourned. To come up for 

written reply/comments on 02.09.2022 before S.B.

It

I

anm Arshad Khan) 

Chairman
\

- ^



Form- A

FORM OF ORDER SHEET
Court of

492/2022Case No.-

Order or other proceedings with signature of judgeDate of order 
proceedings

S.No.

32

The appeal of Syed Majid Ali Shah resubmitted today by Mr. 

Saadullah Khan Marwat Advocate may be entered in the institution Register 

and put up to the Worthy Chairman for proper order please.

06/04/20221-

REGISTRARi

This case is entrusted to S. Bench at Peshawar for preliminary2-
hearing to be put there on y\

'v

CHAIRMAN

\
\

<;• - •%:

/

i!
!

Counsel for the appellant present.07.04.2022

Learned counsel for the appellant seeks adjournment. 

Ajjourned. To come up for preliminary hearing on 26.04.2022 

b efore S.B. / \

(MIAN MUHAMMAD) 
MEMBER(E)\



khyber pakhtunkhwa

Ak ?<^!L
_________ ~~ COf^NTS

pres.ented by:

‘ h.vT7i;^
3_ Whether appeal is Whin time? --------------~
4 IWhether the enactm^under which the appeal is filed

6 Whether affidavit appended? -------------- ^—

are properiTpaged?

1°.... ^^"'^^^grannexuresare legible? ~~ '
I"' Whether annexures~are attested? ^ ~~~

Whether copies of ^nexures are readable/r!p?ir?"~
Whether copy of^fpe^l is delivered to AC/DAG?
Whether Power cyfj^S^y of

pgtlt)Qner/appe[lani-/rpgponr]pnt';'  ̂ ^
Whether numbers bf referredT^ieTii^are rnrT;;^^------------—
Whether appeal contains cutting/oveTwritine? ^ -----

M7 [ Whether list of bocikTh^ “
' ^8 |Whethe7 ca^e relateT^his court? -----------

Whejhe^^isite h~^birof sparl^'^s attached?
20 I Whether COmpFete^re copy ilfiled in
21 Whether addresses~of parti^give
22 Whether index filed? ~™ ~
23 Whether index is correct?

SERVICE tribunal, PESHAWAR
CHECKLIST

T5lg^,VO'A'

-fl,!'

Case Title: Ws
■ ^ W V V ^s#

YES NO1

V
mentioned?

5
correct?

y/'

1
8

on the subject,

12

13

14
y"

15
16

X
prodded at the end of the appeal?een

y^19
y^

separate file cover?
n are complete? y^

y^

Whether Security and Process Fee deposited? On24

sent to respondents? On '
Whether copies of comments/reply/reioinder submitted? On

1974;
annexures has been:

25

26
/

‘'°"'^®^':=/^epTy/reioinderp:^^^;[d^27 opposite y'

It is certified that formalities/documentation as 
fulfilled. required in the above table have been

^^)Qwc^A>Li\iLlAName;

Signature;
Dated: e>6 - c;rLi _ .

,1
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The appeal of Syed Majid All Shah, Assistant, National Special Education Complex, 

District Mardan received today i.e. on 18.03.2022 is incomplete on the following score which is 

returned to the counsel for the appellant for completion and resubmission within 15 days.

1. Checklist is not attached with the appeal.
2. Appeal has not been flagged/marked with annexure marks. '
3. Annexures of the appeal may be attested. '
4. Affidavit attached with the appeal may be attested by the Oath Commissioner.
5. Copy of departmental appeal is not attached with the appeal which may be placed

on it. '
I

6. Copy of notification dated 31-01-2018 annexed as annexure B-1 jis not attached with
the appeal which may be placed on it. :

7. Cop^of FST and Supreme court of Pakistan judgment annexed as C and C-1 

respectivelyf^itnot attached with the appeal which may be placed on it.
8. Six more copies/sets of the appeal along with annexures i.e. cotjnplete in all respect 

may also be submitted with the appeal.

/S.T, VNo.

Dt._fJi_^
72022

Vij»
REGISTRAR, 

SERVICE TRIBUNAL 
KHYBER PAKHTUNKHWA 

PESHAWAR.
Mr. Saad Ullah Khan Marwat Adv. Pesh.
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

.S.A. No /2022

Syed Majid Ali Shah ' Secretary & Othersversus

INDEX

S. No Documents Annex P. No.

1. Memo of Appeal 1-6

2. Transfer order dated 30-09-2013 "A" 7

3. Transfer of Centers - "B" 8-9

4. Notification dated 31-01-2018 "B/1" 10-17

5. FST judgment dated 18-07-2017 "C" 18-24

6. Supreme Court,Judgment dated 17-01-2018 "C/l" 25-32

7. Impugned order dated®(Vl0-2018 "D" 33-34a:
8; Writ Petition No. 5454/18 \\ ^// 35-46

9. Comments "E/1" 47-50

10. Notification dated 25-11-19 \\p// 51

ir. Minutes of the Meeting dated 2^!-,07-2020 "G" 52-54

10. HC Judgment dated 16-02-2022 "H" 55-56

(L
Appell'S’nb

/Through

Saadullah Khan Marwat 
Advocate
21-A, Nasir Mansion, 
Shoba Bazaar, Peshawar

Dated 16-03-2022 Ph: 0300-5872676

\
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A BEFORE THE KP SERVICE TRIBUNAL. PESHAWAR

Appeal No /2022

Syed Majid AN Shah,
Assistant, Social Welfare,
Presently serving as Assistant 
National Special Education Complex, 
Mardan, Department of Social Welfare, 
Special Education and women 

Empowerment Department, 
Directorate, Peshawar................... .. .

'‘ ^ 7Vibu«al

.

Appellant

VERSUS

1. Secretary^ Govt, of KP, Zakat, 
Usher, Social Welfare, Special 
Education & Women 

Empowerment Department, 
Peshawar.

2. Chief Secretary, Govt, of KP, 
Peshawar.

. 3. Secretary, Govt, of KP,' 
Finance Department, 
Peshawar.

4. Director, Social Welfare and 

Special Education, Directorate, 
KP, Opposite to Islamia College, 
University Road, Peshawar. . . . Respondents

'FBletJ to-day
n <^^< = >o< = >o< = >o< = ><^
Registrar ^

APPEAL UNDER SECTION 4 OF THE SERVICE
TRIBUNAL ACT, 1974 AGAINST THE ORDERs n

& I
t/i

DATED 3^10-2018 OF RESPONDENT NO. 1
WHEREBY THE HEALTH PROFESSIONAL
ALLOWANCE WAS STOPPED TO THE APPELLANTS2rl a

'3 WITHOUT ANY LAWFUL JUSTIFICATION

2 IS ^ .*<^^ < = ><:^> < = >O< = > O < = > <:^>
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A Respected Sir:

1. That on 27-03-2007, appellant was appointed as Assistant in the 

defunct Directorate of Social Welfare under the Ministry of Social 
Welfare and Special Education, Islamabad and posted in the 

^ Social Services Medical Project (SSMP) Agency Hqr: Hospital the 

then Khyber Agency.

2. That the appellant was transferred from- Directorate of Social 
Welfare, Special Education and Women Empowerment KP to 

Special Education Center Mardan vide order dated 30-09-2013 

and since then till date is serving the Special Education Center 

Mardan. (Copy as annex "A")

3. That pursuant to the Constitution (Eighteen Amendment) Act, 

2010 (Act No X of 2010) various Special Education and Social 
Welfare Centers Ministry of Social Welfare and.Special Education 

Islamabad were transferred to Social Welfare and Special 
Education Department and Women Empowerment Govt, of KP. 
The appellant was also transferred initially on deputation basis 

and later on permanently transferred to the Province of KP on his 

existing terms and conditions of service and accordingly the Govt, 
of KP, Directorate of Social Welfare and Special Education and 

Women Empowerment vide Notification dated 31-01-2018, 
absorbed the appellant in the provincial civil service. (Copies as 

annex ”B".&"B/1")

.4. That while serving the Federal Govt, the colleagues of appellant 
serving in Directorate of Special Education were allowed Health 

Professional Allowance as the task and role assigned to the 

colleagues of appellant was not less than the professionals of 
Health Department. Subsequently, the allowance were stopped, 
which was called in question by the colleagues of the appellant 
before the Federal Service Tribunal and were allowed vide 

consolidated judgment dated 18-07-2017, 11-01-2016 and 05- 

01-2015, taking support of the ordinance VI 2011 namely " 

structure for Health Personnel Scheme Ordinance 2011" wherein 

definition of Health Personnel has been given and also the 

incumbents qualified / eligible for receiving the health allowance 

has been mentioned clearly. The Federal Govt, being aggrieved of

career
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t-
the judgments ibid, filed CPLA before the August Supreme Court 
of Pakistan which was upheld vide judgment dated 17-01-2018. 
(Copies as annex "C" & "G/1")

5. That the appellant was in receipt of Health professional allowance.

6. That it is pertinent to add that the Govt, of KP vide Notification 

dated 23-02-2017 and 15-04-2016 also allowed Health 

Professional allowance on various rates to the Doctors, 

Paramedics and Nursing Staff of Health ^Department.

That vide impugned letter dated 03-10-2018, R. No 01 stopped 

the Health Professional allowance to the appellant in utter 

violation of the law and rules. Appellant agitated the matter 

before R. No. 02 but no positive result. (Copy as Annex "D")

7.

8. That the appellant being aggrieved from the impugned letter 

dated 03-10-2018 filed Writ Petition before the Hon'ble Peshawar 
High Court, Peshawar in WP No. 5452-P/2018 whereby comments 

were filed wherein the respondents out rightly denied the right of 

appellant regarding the Health Professional allowance. (Copies as 

annex "E" 8t"E/l)

9. That during the pendency of the Writ Petition, the respondent 

issued notification dated 25-11-2019, wherein Health Allowance 

(5) of one running pay was allowed to devolved employees working 

in the Special Education Institutions from the date of their 

devolution to Provincial Govt, of KP and also mentioning that the 

allowance will be admissible only to the employees of Special 

Education Institutions in KP, devolved under 18^'' Constitutional 
amendment. (Copy as annex "F")

10. That. on the issuance of Notification dated 25-11-2019, the 

colleagues of appellant serving on Special Education "side 

withdrew from the W.P as their grievance was redressed by the 

respondents by issuing the Notification but at the same time, the 

appellant was discriminated as the appellant was also a devolved 

employee and serving in the same Directorate i.e. Directorate of 

Social Welfare, Social Education and Women Empowerment KP, 
the Administrative Secretary of both wings is the same, a good 

number of institutions of Social Welfare are also giving services of
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k-
the same nature as that of Special Education, both are serving 

under the same roof, both are inter transferable, so both are at 
par with each other.

11. That vide minutes of the meeting dated 29-07-2020, issued vide 

covering letter dated 19-08-2020, the respondents took a 

decision that the department will move a summary to Finance 

Department to allow one running basic pay as Health Allowance to 

all the employees of Special Education and Directorate of Social 

Welfare, Special Education and women empowerment on the 

analogy of previous Notification issued by Finance Department but 

till date, no action on the same. (Copies as annex "G")

12. That the Writ Petition came up for hearing on 16-02-2022, 

whereby the same was dismissed on the ground of jurisdiction 

being one of terms and conditions of service and not on merits. 
(Copy as annex "H")

13. That the respondents has refused the claim of appellant through 

their comments, so the same can safely be considered as final 
order for the purpose of appeal in the Ho'n'ble Tribunal.

Hence, this appeal, inter alia on the following grounds:

GROUNDS.

a. That the respondents has not treated the appellant in accordance 

with law, rules and policy on the subject and acted in violation of

Articles of the Constitutions and unlawfully issued the impugned 

letter and refused to continue the Health Allowance to the 

appellant which is unjust unfair and hence not sustainable in the
eyes of law.

b. That the matter has ' already been clarified by the Hon'ble 

Supreme Court in its judgments by declaring that whoever false 

within the "definition of''Health Personal" has a right to receive the 

said allowance, the duties of appellant is not different from the 

duties of colleagues of appellant serving on Special Education 

side, so also has a right to receive the Health Allowance from the 

date from which appellant was devolved to the provincial Govt.
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c. That a good number of Institutions on Social Welfare site works on
Health site just like that of Special Education, moreover the appellant is 

also a devolved employee from the Federal Govt, so Notification dated 

25-11-2019 allowing Health Allowance to employees of Special 
Education from the date of devolution is also applicable to the appellant.

d. That the appellant was in receipt of the allowance so stopping it and 

later on allowing to only- devolved employees of Special Education is 

clear cut discrimination on the part of respondents. Besides para No. 12 

of the Supreme Court Judgment gives support to the - contention of 

appellant wherein the Supreme Court allowed the said allowance to 

allied Institutions / centre's, NCRDP (PCRDP) at Provincial level a centre
of Social Welfare so the appellant has the right to receive the allowance

That by not allowing the Health Allowance to appellant being also a 

devolved employee is against the spirit of Constitution

e.

as both are
serving under one Directorate, the Administrative Secretary of both the 

-wings is the same, both are inter-transferable and even now the
appellant is serving in Special Education Complex, Mardan since 2013.

f. That allowing the Health Allowance to devolved employees of Special 

Education depriving the appellant from the same being also devolved 

employees of Social Welfare is violation of the provision of the 

constitutions.

It is, therefore, most humbly prayed that the impugned letter 

dated 03-10-2018 be set aside, by allovying the appellant 

Allowance since the date of devolution to' Provincial 

benefits of Notification dated 25-11-2019 be also 

appellant being devolved employee in the interest of justice!

Health-

Govt. and 

extended to

Appellant

Through

Saadullah Khan Marwat

O-
Arbab Saiful Kamal

Dated: 16-03-2022 ATFijatl Nawaz 

Advocates
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affidavit

I, Syed Majid AM Shah, Assistant, Social Welfare, Presently 

serving as Assistant National Special Education Complex, 
Mardan, Department of Social Welfare, Special Education and 

women Empowerment Department, Civil Secretariat/ Peshawar, 
Peshawar (Appellant), do hereby solemnly affirm and declare 

that contents of Service Appeal are true and correct to the best 
of my knowledge and belief

4^'
DEPONENT

C_ERTIFICATE:

As per instructions of my client, no such like Service Appeal 

has earlier, been filed by the appellant before this Hon'ble 

Tribunal.

A\
ADVOCATE

Ci



A' I \[ Govermneht of Khyber Pakhtuhl^wa 
Directorate of Social Welfare, Special Education and 

Women Empowerment Jamrud Road PcshWai'.

i- U's

u- k v, 1,-:4
A! n/

Dated Peshawai- the 5^*? / ‘^./
ft ORDER
;a

E- 21 /08/DSW/ 

immediate effect in the best public interest: 
"s'.No

No. __..7'hc following posting / transfers are made with’•A

.1 Name
designation
official

& From •forl of:■!

■j
■••i

1 Mr. ; Majid Ali 
■Shah, Assistant (B-

Directorate of SociS~ 
Welfare, SE & WE" 
Khyber Pakhtunkhwa
Special Education
Center, Mardan 
(Presently on 
attachment at SEC 
Clwsadda)__

.^Special Education Center.- 
Mardan'

-]

:a G4)
1 2 Mr. Ishtiaq Ahmed, 

Assistant (B-14).
Directorate of Social 
Welfare, SE & WE fOiybcr 
Pakhtunkhwa

7
ii
'1
1

■J

j' . This office earlier Order bearing No. E-12/08/DSW/3034-38, 
19.09.2013 is hereby withdrawn.

dated1
■.!

r

•I
;■

Sd/--
Director

Social Welfare, SE;& WE 
Khyber Pakhtunkhwa

■I
f
(
I

rCopy forwarded to:

The Accountant General, Khyber Pakhtunkhwa Peshawar.
The District Accounts Officer, Mardan.
The District Officer, Social Welfare Mardan-& Charsadda.
Ipharge, Special Educatipn Center Mardan & Charsadda.
The Assistant Director (B&A) Directorate of Social Welfare Khyber 
Ijakhtunkhwa.
ffA to Director Social Welfare Khyber Pakhtunkhwa.
Ihe. officials concerned.

2-
3-
4-
5-

6-
7-V

Assistant Director 
(Establishment)

2..
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TO BE PUBLISHED IN THE NEXT ISSUE. . • 
OF GAZETTE OF PAKISTAf'j PAHTA

No.F. 11-19/2011-Coord (PO 
' GOVERNMENT OF PAKISTAN 

MINISTRY OF Sbcial Welfare S Special Education-V

Islamabad, the 1®' April 2011 . '.
. ■ NOTIFICATION•

,!On reorganizatibn of Federal Secretariat in pursuance-of Constitution i 

(Eighteenth Amendment) Act 2010 (Act No.X of 2010) the following Centres under the 

Ministry of Social Welfare & Special Education are transferred to the Social Welfare &
I ' , ' '

Special Education Department Government of Khyber Pakhtoon Khawa,

.t'

i

X-

Special Education Centre for Mentally Retarded Children, b;l'.. Khan 
. Special Education Centre for Hearingjmpalred Children 

\ National Special Education Cornplex Mardan 
Vocational Training Centre, for Disabled Person, Mardan

5, _^Special Education Centre for Visually Handicapped-Children, Kohat
6, y-.'National Special Education CoFhplex-(PHC, MRC. VHC SFHIC) Peshawar •
7, Hostel Facilities National Special Education Complex Peshawar j

ng Centre fcr Disabled-Person Peshawar 
n Centre for Visually-Handicapped Children Charsada', ■,
-n Centre for Physical Handicapped'Children-.-Abk^ttabad

1,->
2. Swat

8. , Vocational Train 
Special Educatic 

10. Special bducatic
9.

“S'

■s.

U'i ^/^fMuhammad A taf)
Section Officer (Admin)" • • •

The Manager,-
Printing Corporation Pakistan Press 
Islamabad, ' .

- 'Ci

CC:-
l.. Secretary. In-er Provincial Coordination Division, isiomabad.
2. SecrelafV., FiiTiaDce Division, Islamabad.
3. Sec're'fqrY,,C(bbinet Division,,Islamabad.
4. Secretary, Establishment Division, lsl0mabad::

' ■ 5,-'Chief Secretdn/, Government of KPt^,Peshawar.
6. Mr. .M,,Fercz <hon, Director General M.S Wing, Estdblishm.enT 

Division, rslanipbod. ...
7. ■ M.r. Muhammad Shahid 'Sjddiqui, .Director General; M.5 Wing. 

. Establishment Division, Iddmobad.
8. Secretary-. S.ccial Welfare ^'Special'Education.Departm'ent 

Governrrient of .KPK.-Peshowar
’ '9, Concerned Canfre- ;•

lO.Offic'eCopyJ .

C

wp5452 2018 Mohammad Asif vs kpk USB 65 pag?7
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i©H i’''" 1h
Govei nmerii of Ki-yber FaUhiunklwo. ^

Directorafe of Social vyelfcre, Special Educatioo ^ 
vvonion tmpov./eirnent Jarnrucl Sjjod,

Dated Pestiav/ar 1he_2xi-i-2i-'^—-■--

r-

" ■'bisgs;^-
■. S-;

fjorrifi CATION
of Section H-B-of-the fShyber

Paklituiilkhwa /o;t.No. XVlIl ol: 19,G.|

Federal

Dl/Absorption/Dev--E.Tipl/DSW/.,..2jo^22)kif^-•j
Nik

Pak-hluidibwa Civil Servauts (
■ .4

'AmendmcnO Act, 1973, (Kliyber!
i holding various posts in

Ig'^' constitutional (amendment)
foUo^nug devolved employees of the Federal Goveniment 

Government entities, on regular basis before the conimencement of the 

X of dOiO) shall be deemed to be civil servant;.

the

of the Province--iov ail.intents and]

Act 2010 (Act No. . ^
under the Act ipici. 000piirjioses

<;

BPSDcs5g;n.''iian -#Name

43■2I 16! “Admin Officer" "Mr.Nasir Khan Lodhl 

"“Mr. Mail a mm ad Rauf 

“'“Mrbaud Khan 

/] Mr. Noor \Vahid 

MeTtchmat Ulian 

Me Tlidayatljhali 

' MrTXbid' Aii Shah 

"g”' TMi-’, Javed-Iqbal Nascenv

TT

•16- do -2/ .
16 -•/ ■ .S/S Stenographer • ,

Office Assistant

f'-Y • 0
f-) 16

vA (I /
16-- do -1 1r\ ICy^ 16- do -• J 6
16do -// 7A- A 16V M ^ - do -
16 .do -V 'Mr. Munir Khan 

”M!"lsiitiaq .Ahmad

tiV 16 '- do -
•| 0

16- do 'n Ml'. Muliainmad Munir
• lo- doMr. Muliavrimad Sharif12

•1.6.. do -Mribhijid Ah Shah 

"Mt. Mulisin -Ali 

"hho TelunasalTKlia 1 id 

“mT'Wajid Maqsood 

M;-. Javv'ad Ali 

18 Mr. Adrian Ali

Tq Mr. Mluhammad Asif ■

'26 * ' Mrs. Amina Shaf'iq 

"Mr; Khalid Mehmdod 

'2'b~ Mr. Rambail IC1 a.i 1

Mr. Sardar ijUal'i Siiah 

.yni Zabia 

M\'. iAiaal Acibab 

Mr. Asiflqbai 

M.'i'. Naimca Cdlab 

28 ■ ! -Mr. -Fmmi Kchinr-r;

13
16 •Coinputcr Operator

14-
■ 16do -

15
16- do -

16
16- do -

17.
• 16do -

16 .- rlo -

16- dc^ -

16 •- do -

'”"7/Sle Stenograpimv

- do

L_.....

21
—.--------- 1 ■
14

— T
M ,

23
14'- do -

r ii.'
14•• do - ^ r2;:>
14- • .■ ! 3 .

26
•1. A

- do -27
1-4 •do;

L—. !
!
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14- do -Mr, Khan Rehman29
- do - '“;r‘

Mr. Ahmad All 

■(|^^'l\4rSala!vUdpiii
30

14' do - v

14- ,i- do - /•Mr. Muhammad Faizan•-32
.14Senior ClerkMr. Khalid Khan33
14- do -Mr. Gul Sher.
14-do>Mr, Ajab Khan 

Mr, Jahu' Shah 14- do -

14- do -Mr. Habib Ullah

Afzal Khan
37

14- do -38
14. do-Mr. Muhammad Nauman39
14- do.-Mri Nizam-Ud-Din40

• '14 . ■4- do -£2 Mrs Zawar Ali
___ 1_____ ________

Mrl Sher Azim

Mri^aid Alam

Mrs Furqaii Jamil

Mrildaroon Rashid

14- do -
42i

11Junior Clerk
43i 11'- do -I 44■!

11- do -45
• 11- do'■■ Mri Imran Khan 

Mr. Muhammad Ayaz
46

■ n- do -47
11! - do -Mr. Siraj Ud Din! ■ 48
11- do -Mr. M. Saeed Khan49
11 •- do -Mr. Imran Khan50
15Nurseiy' Tca.cherMrs., Seema Anjum51\t 15•• do 'Mrs! Hina Rehrnan52
15, Music TeacherMr. Kama! Yousaf53
15Junior InstructorMr. M. Iqbal Khan 

Mr. Amjad Ali
54

15- do -55■1

. 15A,. - do -Mr. Tanveer Ahmed 

Mrs. Fanva Rubab
56

15- do -57
15J, Computer InstructorMr. Kamran Yousafzai58
.15- do -Mi\ Mehmood Alam

Mr. RahmatNabi

MrTZulfiqar Wazir

Mr..Muhammad Younas

'Mi'~RizwaiVQayun\ .
\___________ ‘__________ ___________________________________

~M^. Amina Mushtaq
I

MiiS;. Anwar Sabih

591
15- do '•60< . 15-•do-61
15- do -62
15- do -63
15, Vocational instructor, 64
15- do -.65
15. - do *Mrs.' ShaguftaHasren‘66
15- do -Mrs. ShabanaTabassum 

M'i:s. Nasredn Begum 

Ivil^falat Gul Farin
t I _ ________ _

"mI-s. Shazia Pai-veen

Mr. Muhammad Siddique'

67
12Vocational I'eachci68
12- do -69

. 12 .- do *70
12- do -71
l2Mi-. V/ajid Ali72
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12-do-V- Mrs.Nazia Pan.'een .

Hvs- Sabra Gul 
lull's. Robeena Mughal 

""'iylr. Amjad Hussain 

}Ay. QaaiarHazip

i _____ ______ _
Mrs. Fehmeeda Syed

['"MrsTshahSn^egUm

Mrs. Fakhri '

';M^~^ryal Afridi 

Ms. Waheeda Gul 

'Mi^/Nuzhat Rehman 

TMTTWali Marjan 

~M\'- Asif Rhan

^tTTrSiHUn^

Mr, Abdul Hal 

Mr. Habib Ullah 

rMTTMuhammad Ishaq 

""l^X'zma Haeem ^

____ —73 12 •- do -
74 12- do -./m/ 75 12 •- do -
76 12- do -
77 12- do -
78 12- do -
79 12- do -
80 12, - do -
81 12'- do -
82 • •■12 • •- do -
83 12- do -
84 ■ 4-12-.do -
85 12WorkshopTeolrniciap.
86 12■

- do '
87 • 12- do -/
88 12Brail Teacher
89 •12- do -
90 .12- do '
91 12- do -
92 12- do -
93 12- do -
94 Mr. Asif Mehmood

Mr, Tauheed Ali Raza
12-.do -1

t ''12'95 rk - do'
96,, ■ jMrs. Zarbeena

Mr. Tajamnnil liussa
12- do -i in97 10Qavi

9g Mr. Rafi Ullah

MTMasoud Jan ,

"'MtTaI u h a iTi ill ad N au m a n

ibT'r'Mrs. FerozaBibi
Xbi I Mr. Xihid Ali
Y(y3"'">;4:"^mrWafl"K.han ■
■yyiqrjxirXHasima Zulfiqar Ab, ]__^

Mrs'. ShaziaBibi

;
I 10PTl

99 10^- do - ____
100; 08" Voc Training InsU'ucloi

i • 08- do -
08- do '
08i - do -

A 08' - do -
1.05 08*• Uh-______ ___
106 f M.rs. Sumayya

- do -
08- do -

Mr. AlaingirK-han

l^asira Bibi
09L
09 '

- do -
(^’T’Mrs. Nasrech/

ii. • - do • ;-L1 rb Mrs, Bibi Rani __________ _

“uT ma A AT
'"' Mrs.'Tan'',da Bibi ■ ^ ______
"l" Mr Yousai Avii Rhan ^........... —

___ -------------------------- ^''iSreatioii Youth V/ofltei
Mr. Ah /.ell __ _______________

Mr. Sharif'.Rhan . _________
'!Vb-'7Mir dU'zal Klja'''

- i OS

08

12

U3 074 I

114
|v .

y\\.
116Y.i
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\'5
• 07 •- do *Mrs. Hameeda Bibi

I -----------------
>'/[f. Mukhtar Khan
l^irBakhTAmir^ai-i

Mr. Aslam Perwaiz

"M^~SherTjnier

Mr. Muhammad Riaz
Mr. Ameer Muhammad
1 _____ "*"

Mr. Ahmad Noor

Mr. Naveed Ahniad

117 >^01- do - . ■^■

118 07Driver
119 07- do -
120 . 07- do -
121 07-..do -■ i

■ 1 ■ 122 07- do -
123 07- do -
124 • 07- do -

'1 125 ;
P'[2&"T^ Muhammad

i^AbduTSami

07 ^- do - __ 1.
07-do -

.^^27 07- do - K?'Mr. Muhammad Bashir128 07- do -
Mr. Adnaii129 • 07-- do -
Mr. Wilayat.Ali 

'l^Himayat Ullah 

. Mr; Muhammad Sulman 

”Mi7Muharnmad Ram.zan 

""Mr^Rehman Ullah 

Mr. Aown Abbas 

’ Mr. SikaAdar Kiian

130 07: ■!
- do -

131 i 07y - do -
132 07-Mo -

1 133 07.- do -
1341 • 07• - do 'I—:
135 07-••-.I • - do '
136 07-5 - do -

Mr. Khalid

Ahmad Bila!

Mr. Maqsood Ahinad Baig

137 07-do-
138 07- do -

05Attendant
Mr. Kai'im Panah140 05- do -Mr. Ahmad All 

MTsirafAhnwd 

Mr. Syed Ah Khan 

Mr. Waqas'Hussaini 

Mr. SajjadAiimad

“j^Shabbir Ali

Mr. .Asfandiar

I41 05- do -•
142 05- do ••
143 05- do -
144 05- do ••
145 05- do -
146: 05-,do -
147, ■••05- do -
14g Mr. Shall .lehan

05- do -14^,|. MiTl^ik .Amal Khan 

'VUrSMi Nawaz 

Mr. Irfanullah 

Mr. Zahsd Ali 

^h^al'han All . :
IsdiTASTM^imood . 

j \^]S ~'\ Mr. Ismail Khan 

MTlliraj Ahmad 

13*7 Mr..Malik Pdaz 

Y58~- Mr. Shakir Ullah

Ti'9~ Muhammad Safeer 
Mr Abdui3\kahab

05- do -
150 05- do -
151 05- do -i-
152 05• - do *
153 ■ 05- do -
15:4 05- do -

05- do '
15,6 • 05- do -k-:-

4;- 05- do ••
05- do -

'-..05 •1. - doU-160



*V' '

05 .- do -r i61 Tl''4r.Johar Ali
S. Amjad Ali Shah 

MrTSiraj KJmn 

MirMuharnmad" W i sal 

l^Misal Khan i 

IVlr. Tariq Zada 

Mr. Zahid Shah 

168 l^.SauadAli
Mr. Muhammad Ishaq

Mr. Akhtar Ali 
1^. Muhammad Daud 

'Mr. Askar Khan 

Mr.Waheed Jan 

P74T Mi'.Asmat Gul

MMftikliar Khan

Mr., Waqas Rashid

Mr. Lall^uhammad

Mr. HanifKhan

Mr. PirMadar

Mr. .Hazrat. Bilal

Mr. Nawab Zada

Mr. Rahman Ali
\^----

"Mr, Fazal Amin
i"Mr. Humair Ina>^Malik

' MstTMahajiretm Bibi
"Mrs7Talhral^^'i

Y89 Mrs. Shagufta
Mrs. Jameela Khatun

Mrs. Ambareen Ismail 

Mrs. Rehana Bibi 

Mst7Na^i^da Bibi 

l^iTSoh^l Ahmad 

Mr. Sardar Ali
'“19^, Mr. Faiz-Ui'-Rahman 

'~~\9T\ Mr. Liaqat Ali

f98 ' Mr. Farhad Ali Shah

•-’i 05 •- do
162j

05- do -
163 05- do -
164 05- do -
165. 05- do -
166 05- do -
167 05- do -

05- do -
169 05- do -
170 •05- do -

'i 171 • 05'.- do *
172 05- do -
173 05I - do -

05- do -
175•A '05- do -
176 • :05- do -
177 05,.- do -
1781 05do -■ X

179 05- do -i 180! 05- do ••
181 05-do-
182 05- do -
183■•1

I'. 05- do -
184-i

0,5! Aya
185 05- do -
186

05- do - ___ J187
• 05- do -

05- do -
'/J .05- do -

190 05- do -
191 . 05,- do -
192 05- do -
193 04NaibQasid ' . •
194 04- do -
195 • 04- do -

04, ' - do -
' 04- do -

04- do '•.199-n M’r. Nadar Khan
4 04- do -200'7‘''Mr. Asifuilah 

■j Mr. Inamuliah 

' ”Mr. Muhammad,Gbrdoor

04- 00 -S'^4 '04. 'do -
202:Ri -04il ■ - do -Mr. Mukhtar Shab203A ______________ ^____ ______ i._.

Mr. Amjfid Hussain - no -Ni 204
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04W - do'
20^ T^'"' Ullah

MrM^FZamin 

Mr. Mir Shah Jehan 

l^r. Muhammad Shakeel 

IZrTahir
'MTstoi^dH^ain

Mr. Najam K-han-

^Mr. Zahir UUah 

|“"^j“"]l4ir^5chr2am^ . 
MiTShStTMiS^ 

MTrKAiusVTQadam 

Mr. Fazle Mauia
MuViammad Ikram 

" Mr. Khan Zaib 

Mr. ZafarAli 

Mr. Said Azam 

"Mr, Nizam Wall 

"Mr, Bashir 
' 5 d'J ) M r. lb ad U i 1 ah

'224V "Mr- Adrian
Mr, Muhammad Bilal

ff
kV4i* 04Nil.

(, -do­rr ./ 206 041 - do -
/ 207 • 04:/ - do '

208 . 04- do -
209 047; - do -J
2101

04- do '
211i 04.) . - do -
212 04- do -

.!■

04- do -
214 .04- do'rrrs 04Chowkidar

. .i

216 04- do -
217 ■ 04- do -
218 04- do -
21.9 04i - do -.a-220 04-.1 - do - '
221 04- do '
22,2 ■04- do -rV' 4 04- do -

04- do -
225
Ti6^1~M]~Muz^r Shah 

Mr. Sajid Ahmad 

'MrrMuh^-nmad Hafeez

04- do *
04- do

227 04- do -
228 04- do -Mr. Ikram All i 

MiTShSTdlluSin
i ___

Mr. MuhamiiratTNawaz 

'ivU.''SaTBad”Shah 

’MrTMuhammad Zafar 

IvlrrGulab Khan 

Mr. Faisal Khan 

MrTMuhammad Abbas 

'Mr: Nisar Ali 

"J58 Mr.'Hayat Khan

MiT Tauti Muhammad 

Mr. Muhammad~Azam 

Mr. Farid Ullah .Ian

Mr. M'urad Gllah 

Mr.AkbarAli 

'~Mr.-'Miisafir Gul

229 04♦ do -
230 04•• do -
231 04 •- do -
232 04- do -
233 04- do
234 04- do ••
235A- 04- do •-
236 04- do -
237 ■ 04- do -

04- do -
239 04-do-
240 04 •-do-
241 . 04Mali
'242 04- do -
243 04- do -I____
244 •04 .s - do ■■' Mr. LabBahadar'245 04- do -246 M*'' Imizan Akblar

MiTSuhbat iciian
rTi 04 •- do ••

247 04- do -
j' ; "248i:. ■) ‘



\

04.- do -Mr. Shah Jehan249
04 •- do -Mr. Imran Ali250
04 •- do -Mr. Zafar Hussain 

Mr. Muhammad Shafiq
251

04- do -252
04- do -Mr. Fazal Rabi253
04Sanitary WorkerMr. Shah Nawaz. 254
04- do -Mr. Javed Iqbal255
04., - do -Mr. Riaz Alimad256
04- do -Mr. Ikrarri Ullah257
04- do -Mr, Sajid Ullah 

Mr. Wasif Ali Rauf
258

04-- do -259
• 04- ^-do-Mr. Ayaz260

04 •- do -Mst. Fazilat Bibi261
04- do -Mr. Danial Masih262
04:- do -Ms. Mai-yam Salim

Mst. Naheed l^um
263

04- do •264
0.4.- do -Mr. Siddique Ali265
04 •- do -Mr. Amjad Ali266;! •04,- do -Mr. Rahid Ali-267

. 04- do'Mr, Muhammad Irshad268
1 • 04 ,- do -Mr. Iqbal Hussain 

Ml*. Haji Ahmad
269

04- do -270
04- do -Mr. Arshad Ali-271
04-do-Mr. Raza Muhammad272
.04- do -Mr. Suhail273

i 04■ do ‘Mr, Seyad Ali274
04- do -Mr. Saleem Khan275
04- do -Mr. Kamran Khan276

• 04- do -Mr. Abid .Tan277
• 04- do -Ml'-. Abbas Ali.278

04- do -Mr. laved Hashim279
04- do -Mr. Fazal Khaliq280
04- do -5 Mr.' Tariq Masih281•i

04Dai / MidwifeMst. Hasina Bibi 

Mst. Sharafat Nisa
^282 •

04- do -283'I ■

05CookMr. Hameed Gul284
.04-do-Mf. Javed Ali285
04- do -Syed Fawad Ali 

Mr. Nasir Peivaiz
286

0:4Cook Helper287
‘5 • 05Hostel. Bearer1 Mr. Hafiz Ur Rahma.n288

■ 05-do-Mr, Hazrat Ali289 .
05- do 'Mr. A.sad Ali290
0.5 •• '- do -Mr. Waseem .Arshad .' :• 291 •,
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DIRECTOR
Social welfare, Special Education & 
Women Empowerment Department 

Khyber-Paklitiuikhwa

Am
I

EndstNo.and Date even •
Copy forwarded for information and necessary action to the:

‘ The. Section Officer-VI Social Welfare, SE & WE Department Khyber Pakhtuiikhwa.
Secretary to GoU of KP Establishment Department. Khyber PalditUnkliwa.,

. Secretary to Govt of KP Finance Department Khyber Pakhtunkhwa.
Principal Secretary to Chief Minister Khyber Pakhtunkliwa.
PSO to- Chibf Secretary Khyber Paklrtunkhwa.

,6.' . Accountant GenWal .Kliyber PakhtunkliWa.
Director Inforra^on Khyber Paklitunkhwa.
All In-charges of Devolved Institutions Khyber Pakiitunklrwa.
PA to Director Social Welfare, SE & WE Khyber Pakhtunkhv/a.
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JUDGMENT SHEET
IN THE FEDERAL SERVICE TRIBUPIAL, ISUIMABAD

Appeals No.565 to $73,757 to 793, 894 to 918,9 
943;998 to 1045, 1108 to 1179, 1224 to 1243, 1265 to 1325, 2327 ■ 

' to .2350, 2352 lo 23682368-Aj 2369 to 2443, 2446 to 2484 &
2487 to 2501,-2308 to 2520(R)CS/2016 withM.Ps.

8-A, 919 to

Nusrat Tahir and others,
Versus

Seeretaryj Capital Administration & Development Division,.
Division and AGPR, Islamabad.

Secretary, Finance

Date of Institution; 04.04.2016, etc. 
Date of hearing ; 17|.07.2017 
Date of Judgment 18.07.2017

Syed Rafique Hussain Shah, and 
Syed Muhammad Hamid, Members..

Mr. Muhammad Anwar Mughal, Advocate for the
»

appellants. ’

Syed Zil-e-Husunin Kazimi, Assistant; Attorney General for 
the respondents with M/s Arshad Anjum. Assistant Director, 
CA & DD. Naveed iAkhter, Section Officer, Finance Division, 
Azhar Nadeem Awan, ^ Assistant Account Officer and 

Muhammad Jabbar, Senior Auditor, AGPRD.Rs.

Before:

Present

JUDGMENT

SYED RAFIQUE HUSSAIN SHAH, MEMBER: With this judgment, we shall 
decide the above titled appeals. The facts giving rise to the present 
appeals are that the Prime Minister of Pakistan approved payment of 
Health Allowance to the institutions providing health Services in the. year 
2012 and the Finance Division issued notification No.2(13)R-2/2011-777 
dated 06.02.2012 for grant of Health Allowance equal to one basic pay of 
running, salary to the health personnel in the employment of Federal 
Government in BPS Scheme wle.f 01.01 2012, in addition to the existing 
pay. and allowances in BPS scheme, Health AlloWjance had been paid to.

contemporaries , of the appellant other j^overnment Hospitals 

including PIMS, Federal Govt. Polyclinic, CDA, IS T. Pakistan Railways 
and Federal Government Services Hospital, Is^lamabad , but it was 

discontinued to the present appellants vide impugned orders dated 

08.08.2014. 21.03.2016

the

:::p
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and 23.03.2010. The Secretary, Capital Administration & Development 
Division (CADD) vide letter dated: 06.08.2012 allowed Health Allowaince 
to 24 personnel of Directorate General of Special Education (DGSE) and 

the AGPR. Islamabad started paying the said Allowance to these 
personnel with effect from 01.0,1.2013. Due to discriminative action of 

Secretary CA&DD the employees of DGSE started agitating the matter 

with him who vide letter dated 13.03.2014 allowed Health Allowance to 
all the employees of 16 institutions of DGSE and allied education centers, 
etc. in view of functions and the services being rendered by them in

the disabled and special children withproviding Health Services to 
effect from 01.01.2012 and the AGPR accordingly started paying the sand 
allowance to them. The AGPR vide letter dated 08J08.2014 informed the 

Director General, DGSE that Finance Division had;not provided budget
2014 2015 for the said Allowance, hence, theallocation for the year 

payment of said Allowance be stopped by submitting the computer 
changes through concerned DDOS. Subsequently^ the Finance Division 

allocated budget for the said Allowance but the CA&DD parked the
allocated the same to somb other organization.

of the said Allowance vide letter detail
budget and later on
Being aggrieved of stoppage 
05.03.2014 the affected employees filed Writ Petition No.3784/2014, 
3358/2014 and 1007/201 which were disposed of by the Hon'ble

Islamabad vide order da:ed 17.09.2015 in .theIslamabad High Court 
following manner: -

XXXXXX

"4. In the light of the above, the instant petition alongwith , 
the connected petitions are converted into representations 
deemed to be pending before the learned Secretary CADD. 
The learned Secretary CADD shall af:ord an opportunity of 
hearing to an authorized representaiive of the petitioners 
and, thereafter pass a speaking order. It is expected that 
the Secretary shall, inter alia, take into consideration:

a) the affidavit dated 26.3.2015 filed by the Secretary 
Finance, during the proceedings before this Court;
b) the fact that in some cases the Health Allowance was paid 
to the employees by the AGPR pur suant to the approval 
given'by the CADD:
c) The request made by and on behal; of the petitioners that, 
in the circumstances recovery of the Health Allowance 

would cause immense hardship: and |
d) The fact that the petitioners are employees of different 
departments and entities under the
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control of, CADE and, therefore, .the 
shall be taken into 

of. each

administrative 
entitlement or eligibility 
consideration in the light |of status, 
department or entity separately...

In order to meet the ends of justice, it would be appropriate that 
recovery of the Health Allpwance already paid to the employees is 
recovered after a speaking order has been passed by the learned 

Secretary. It is expected that the Secretary CADD shall pass a
speaking order preferably within 90-days.

XXX

The Secretary CA&DD after perusing the record and affording the 
opportunity of hearing to the authorized representatives of the 
petitioners (now appellants) on 14,03.2016 passed the order dated 

03.2016 and declared the CA&DD's letter dated 13.03.2016 allowing 
Health Allowance to the DGSE employees unlawful, against the rules, 
void ab initio and directed the AGPR to recover the said: Allowance from 

their salaries in easy installments.

5.

XXX
XXX

appellants filed the instant appe^als with the following2. In this backdrop, the 

prayer:- /

"It is, therefore, most respectfully prayed that the appellant 
being entitled to Health Allowance being covered under 
category of Health Personnel, the said order dated 
21.03.2016 by respondent No. 1 may therefore, be set aside 
and it be declared that the action of respondent No.l m 
withdrawing the said allowance and recovery thereof from^ 
the salaries of appellants, is malafide, illegal, violative of

unfair, . unjustprinciples of locust poenitentiae, 
unreasonable, arbitrary^ fanciful and capricious and that are 
entitled to receive the same, from ithe date it has been
withdrawn and stopped from payment"

The learned counsel for the appellants argued that the appellants being. 
Federal government Servants under Article 240 of Constitution of the Islamic 
Republic of Pakistan, 1973 and covered under Section 2 (b) of Civil Servant 
Act 1973 were entitled to all pay and allowances prescribed by Federal 
Government for its employees. Further stated that financial directive, contained 
in Ministry of Finance O.M. No.20(13) R-2/201 Idated 00;02;2013 .was 
unambiguous and clearly stipulated admissibility of Hpalth Allowance to all 
health personnel in employment of Federal Government in BDS Scheme but 

notification of the Finance Division, the appellants weredespite the said 
deprived of the
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said benefits. In support of his version, the ‘g and
referred to the judg|ments 867'to $72(R) CS/2013. 1176
14.12.2016 and prayed for the

vehemently argued that the respondent.
the same breath, as, on the one

to 1187, 1189 to
same relief. The learned counsel 
Finance Division was blowing hot and cold in 
hand it had admittW the claim of the appellants in para 5 °f
comments filed in the Hon'ble ^ros So". He
other, hand, they declined the had created a vested

violation of principle of
[contended that the benefit once

riaht which could not be withdrawn unilaterally, in
natural justice. Th‘e learned counsel for the appellant lastly argued tha 

impugned orders were void ab initio, coram-non-judice "o
of faw as withdrawal / stoppage of salary amounted to pumshment which could
not be awarded ifithout adopting the process of law provided un 

Government Servants (Efficiency and Discipline) Rules, 1973.

resisted by the respondents. It was stated that 
admissible to the appellants as they did not 

of health personnel because health personnel 

who held a post in any institute or organization
and included; iii’Schedule-1. It

allowed

\ provisionalllr to the appellants by the AGPR on the basis of CADD 

'■Division’s litter dated 06.08.2012 but subsequently that Division sent a
Division to seek its concurrence 

which regretted the
involved in the process of

The appeals were
1,.

the said allowance was not 

fall under the definition 

meant a person
7

delivering services in the health sector
submitted that' the Health Allowance wasfurtherwas

■

1

i for
reference to the Finance 

admissibility of Health Allowance

!i same on4
4

14.03.2013 ;on the ground that they were
and rehabilitation of disabled children and personseducation, training

, could not be declared as health personnel 
. he CA&DD on 12.03.2013 in its

with disabi'.ities and, hence 

to become sntitled fof the said allowance
AGPli conveyed sanction of the Health Allowance ton communication to

DGSE.empjloyees without concurrence

subsequently discontinued 

prevent the misuse of this allowance by non-entitled personnel. It vfras
submitted by respondent No.2 that health allowance was granted with

of the Finance Division and the

after verification of element in order to

the;

^1.-v!

i
j.'

i-
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through a summary, specifically, moved 
. Pakistan Institute of Medical 

Institute of Rehabilitation

approval of the Prime Minister 
for three Federal Government Hospitals i.e 

Polyclinic and National
General of Special Education & Social

dealt with the process of education, 
training and rehabilitation of disabled children and persons with 

disabilities, which was carried out by a multi-professional team 
teachers professionals, doctors, administrators, mimstenal and 

/ ancillary staff did; not fall within the ambit of health 
and could not be declared as "health personnel to get the 

. The respondent No.3 i.e. AGPR in its. parawise
titled Dr. Farkh F. Lodhi,

3
I

F.G.Sciences
Medicine. Tb© Directorate 
Welfare, being an educational body

1 ■

..
■'1

supportive 
organization 
sand allowance
comments submitted that the identical cases

Secrietary Finance were still pending before the Hon'ble Supremeetc. vs 
Court of Pakistan.

learned counsel for the parties and perused the record.5. We heard the

admissible to non-clinical cadres. In reply to a query raised by AGPR 
vide letter, No.TM/lS-64/CSHP/HPS/2011-12/186 dated 12-^°12, the 

Wing of the Finance Division vide U.O. No.F.2(13)R-2/20
furnished definition of the health personnel by

who held a post in any 
the health sector and

Regulations 
172 dated 27.03.2012
stating tha health personnel' meant a persons
institute o];k‘organization delivering services m

but did not include person who was on deputation
other authority and who

•■■■1

'*1 \\ included Schedule-1
to the Federal Government from any Province or

work charged basis or who was paid from 

contingencies. The appellants are neither deputationists from any 
Province clr other authority nor have been engaged on. contact us. On

also not being paid from contingencies.

\

on contract, or onwas

work charged basis. They ^
On the contrary, they are civil, servants under section ^ ° ® i

delivering services to the'disabled children /
and

are

Servants Act, 1973 and are * j
beneficiaries / appellants comprised of Academic

the definition furnished by the
personnel The
Administrative Cadres. According to
Finance division vide their u.o. dated 27.03.2012 the appellants are

In paras-6 St 7 under Facts of parawise

s.

entitled to health allowance, 
comments filed before the Hon’ble Islamabad High

BT

r-

:

m
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Court, Islamabad on behalf of Secretary Finance Division in Writ Petition 
No.4007.2014, it was categorically admitted that in April, 2014 Ministry of 
CADD again submitted NIS / DOS containing a provision of Rs.lOO 
million as HPA for DGSE for financial year 2011-15, however, DFA 
refused to endorse the NIS / BOs and forcefully deducted an amount of 

,Rs.92.542 n'ullion of HPA, leaving Rs.7,458 million for the petitioners (now 
appellants) i.e. 24 employees who belonged to medical profession and 

under the criteria of entitlement of HPA, as per DFA (CADD)came
understanding. D.O. letter ■ dated 09.05.2014 wa^ issued by FA's 
Organization to AGPR for stoppage of HPA to non-entitled employees 
and it was' duty of AGPR to take action on the said letter and decide
entitlement. It was prayed that the petition was an administrative issue 
with CADD & DGSE, therefore, the Finance Division be excluded from 
the list of respondents. Now the Finance Division but come up with 
different stand. It is not allowed to approbate and reprobate. No logical 
reply has j been submitted ^ by the respondents for depriving the 
appellants of their legitimate rights. A large number of employees of the 

Federal Government, similarly placed, are getting the said advantage. 
Why, ales, the appellants be dejsrived, is not clear from what has been 
write the comments before the Hon’ble Islamabad High Court, Islamabad 
Federal sJrvice Tribunal. This seems to be discriminatory treatment 
offending Article 4, & 25 of the Constitution of Islamic Republic of 
Pakistan, 1973. Further, the appellants have been directed by 
respondent No. to refund the paid amount which is against the principle 
of locus poententie because the Hon'ble Supreme Court of Pakistan has 

\ consistently-held that the benefit once granted and acted upon created a 

, vested rignt which could not be withdrawn unilaterally, in violation of . 
‘ natural justice It is a established law that benefits received by, a civil 

servant, even under erroneous order passed by the competent authority 
without an'ij fault on the part of civil servant could not be recovered even 
if the beneficial order was subsequently withdrawn or rectified. We are 
fortified toj make this view in the light of the judgment of Hon ble 

Supreme C^ourt of Pakistan in PLD 1992 SC 207. Hence, to this extent, the 
meal orders are not legally sustainable and liable to be set aside.

•

•i
i.
t
i
t

1
1
1

I

I \1

•\

h

7. We wou d like to make au emphasis on the judgments of the Tribunal 
in AppealsNo.221(R)CS/2015 and 281 to 405(R)CS/2016 dated

4
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i
I

.i
'i ■

&S



BETTER COPY
1
1

05.10.2015 and 14.12.2016 wherein the controversy relating to Health 

Allowance has already been resolved. When confronted with the said 

fact, the respondents have faUed to deny the fact. As such, the action of 

the respondents appears to be inconsistent in the light of the 

aforementioned judgments on account of Article 25 of the Constitution 

which guarantees equal rights and equal protection of law for every 

citizen. To ensure uniformity, rule of consistency must be applied while 

considering, the case of the appellants. Since the Hon'ble Apex Court 
vide its judgment in the ease reported as 1996 SCMR 11S5 has already 

held that "rule of good governance demands that the benefits of the said 

decision be extended to other civil servants also, who may not be parties 

to the litigation, instead of compelling them to approach the Tribunal or
i ' ! . . 'any other i.egal forum. Hence; the claim of the appellants is required to 

be decided on the same analogy/ principle as framed in the cases of Dr. 
Farrukh Faiz Lodhi and others by the Tribunal vide its judgment dated 

05.10.2015, 11.01.2016and 14.12.2016.

4 .
i\

i ■

3 ■

1
■i

i
%
^ ■ ■I

>,'.1

■ff%
•i

tA
>]■ '

% ■

^ .

^■4

Vi

.;/s .. • 8. Foregoing in view and following the rule of consistency, the impugned 
orders dated 21.03.2016 and^25.03.2016 are set aside with i direction to 
the respondents to continue the Health Allowance already granted to the 
appellants! since 2012, and tb refund all deduction rnade in compliance 

\ with the impugned orders within in period of one month front, the date 
\ the copy*'Lf this judgment is received in their office. Since the main 

. appeals have been accepted, misc. Petitions are also accepted.

1;^
\\

Judgment to. apply all the titled appends mutatis mutandis.9.
A-

10. There shall be no order as to costs.f-v

Parties shall be informed accordingly.IT.

MEMBERMEMBER

r'-'
ISLAMABAD
18.07.2017

■-i

I
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Muhammad Attique ur Rehman 

etc.
(in C.A.811/2016)

For the Apijellant(s) 

in all cases;. Mr. Sajid Ilyas Blatti, DAG Syed Rifaqat 
Hussain Shah, AOR Ms. Sundia Kanwal, S.O 
Fin.: Mr. Abid Hussain Channa, S.O Fin. Mir. 
Sajid .Javed, Asstt. Legal lin. Mr Abdul Razzaq, 
MO MEG Rawalpindi 
In-person

1
; \

*
1

'1

For the Respondent(s),1
■]

For the Respondeht(s) 

C.A.216/16)
•i
'i ■
.1 Mr. Muhammad Ilyas Lodhi, ASC 

Malik Itaat Hussain Awan, ASC

Mr. Muhammad Makhdoom Ali Khan, Sr. AS(p 
Mr. Sikandar Bashir Mohmand, ASC

■Ij Amicus Curiae:

•.i

17.01.2018.Date of Hearing
' •:

JUDGMENT
1

UMAR ATA BANDIAL, ]. By leave of this Court granted on 23.02.2016, 
01.4.2016 and 12.12.2017 in the several connected appeals before us, the
appellant Federal Government challenges the judgments delivered on

questions of fact and law by the learned Federal Serviice 

• Tribunal on 05.10.2015, 11.01.2016 and 18.07.2017. The judgments 

impugned : 

of differen

•■i

common
I.

. n the connected appeals declare the respondent employees ^ 

institutions functioning under the Directorate General of 

Special Education ("DGSE") to be entitled to payment of Health 

Allowance granted by the Federal Government vide its Office 

memoranda dated 04.02.2012 and 06.2.2012. These Memoranda are 

issued by the Finance Division (Regulations Wing) Government of 

Pakistan pursuant to approval granted by the Prime Minister under the 

Rules of Business, 1973. It would be useful to reproduce the two

aa
Pi

I
I" :

■K
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i
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■i
memoranda containing the terms and conditions for the, grant of Health 

Allowance^to eligible persons: '
?? •.

"Government of Pakistan 
Finance Division

(Regulations Wing)
Islamabad, the 04th Feb,2012F.No.2(13)R-2/2011^ .

OFFICE MEMORANDUM

■'z
GRANT OR ADHOC ALLOWANCE EOUilL TO 
ONE BASIC PAY AT THE INITIAL_OF THE SCALE 
TO THE HEALTH PERSONNEL IN BPS SCHEME^

Subject:

I 4

. !

The undersigned is directed to hay that the Ordinance No.YI of 
201: that sanctioned the Career Structure for Health personnel 
Scheme (CSHP) has lapsed on.,26.12.2011. Accordingly, CSHP in 
no longer in the field and all health personnel have consequently 

reverted to the BPS scheme. In order in compensate health 
personnel for the loss of benefits sought under. CSHIP while 

preserving their stains as Civil Servants, it has been

i,

.i' ■

\ K\\

i

Iv

'■4-

1
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be in addition to their existing pay/ allowance on BPS Scheme.

2. This Divisions OM No.2(13) R-2/2011 -698 dated 17‘^ November. 2011 

may be treated as withdrawn w.e,f 26.12.2011.
Sd/-

M. munir Sadiq 

Deputy Secretry (R-I) 
Islamabad, the 06th Feb,2012F.Nb.2(13)R-2/2011

OFFICE MEMORANDUM

OP anHOG ALI.OWANCE EQUAL TO
___________ _ PRY AT TH^ SRIARY TO TfiE
HEALTH PERSONNEL IN BPS SCHEME^

•#GRANTSubject:
i ONE BASIC

iv •
r

I, Division's O.M. No.F.2(13)R-2/2011, dated 
decided by the Federal Government in gr^at 

Health Allowance to the health

1 In continuation of Finance
J 1.2.2012, it has been

benefit of basic pay of running salary as
personnel in the employment of Federal Government, in UPS scheme, 
with effect from 1 January, 2012. This will be in addition to their existing 
allowances. BPS Scheme. Also grant of stipend amounting to Rs.50,000 

per month: to the postgraduate residents and Rs.24,000 per month for 

House Officers respectively w.e.f. 1.7.2011 will continue.

I"
j

i'ta \ V.

Sd/-
Manzoor Ali Khan 

Sr. Joint Secretary (Regulations)

\. ft.
k .\V \

(Emphasis supplied) 

General has contended that the Health

available to health
2, Learned Deputy Attorney
Allowance granted by the Federal Government is 

personnel in the employment of the Federal. Government in the BPS

/

ia: scheme at three hospitals established in

i

P

%■'
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■
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Islamabad, namely, Pakistan Institute of Medical Sciences ("PIMS"), 
Federal Government Polytechnic("FGP") and National Institution of

I ' j

Rehabilitation Medicines ("NU^"). The employees at these hospitals do 

not have a career structure in place after the Career Structure for Health 

Personnel Scheme Ordinance, 2011 ("Ordinance") lapsed.on 26.1.2011.
. The Healtl-, Allowance was accordingly, granted by the Federal 

Governmert as a form of compensation. It is clear from the two
memorande. dated 04.2.2012 and 06.2.2012 reproduced above that the

1

Health Allowance is granted to "health personnel". However, the 

composition of the category of employees that are eligible for the benefit 
been provided therein. The respondents who are several

I-

1

!•

i

1 •
I

i has no
hundred in number are unrepresented by counsel. In view of the fact 
that a large number of employees are affected by the instant 

controversy, the Court, has sought assistance from Mr. Muhammad 

Makhdoom Ali Khan; Sr. ASC and Mr. Sikandar Bashir Mohmand, ASC an

i.

M'.

'-4

■i amicus curiae in the matter. Mr. Sikandar Bashir Mohmand, ASC made 

able submissions before the Court that highlighted important facts and 

document appreciably on record which simplified the controversy 

appreciably.
■i'

^ ■■ ■1- '
i ■

-.1-4 ;
\\ 3. It transjMres that an Office Memorandum dated 27.03.2012 by the 

Finance Division (Regulations Wing) clarifies that the term "health 

personnel" used in the above mentioned memoranda, bears the.meaning 

given to that expression in Section 2(b) of the Ordinance. This definition 

refers to the contents of Schedule-1 to the Ordinance which specifics the 

services providers who qualify as health personnel. A -perusal of 

Schedu e-1 shows that five categories of service providers are

4

\
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classified as health personnel, namely; Doctors, Allied, Nasreen 

Paramedics and Support. The services specified under the categories of 

Paramedics and Support include Teachers, Audiovisual Operators, 

Technicians, Librarians, etc.

4. The administrative Ministry for the health institutions of the Federal 
Government at Islamabad is the Ministry of Capital Administration andj- ' . •
Development Division ["CADD"). It is an admitted fact that vide order
dated 13.03 2013 the' Ministry of CADD granted the Health Allowance to

[ ' ' ' '
the employees of the DGSE and its allied special education centers/
institutions including National Trust for the Disabled ("NTD") and the 

National Council for Rehabilitation of Disabled Persons ("NERDI'"). The 

respondents ware thereby acknowledged as beneficiaries of the said 

grant and were paid the Health Allowance with effect from 01.1.2012 

until 27.10.2014, when the finance Division informed the Accountant 

General Pakistan Revenue ("AGPR") that only health personnel working 

in Federal Government hospitals and clinics were qualified to receive 

the Health AJlowance. The AGPR correspondingly instructed the DGSE to 

stop payment of the said allowance to its employees as no budget
i allocation for the said emolument had been made in the financial year
\ ' 1 '2014-15. t-

i

5. The discontinuation of their Health Allowance was taken to the 

Islamabad High Court by some of the respondents. Vide order dated 

17.9.2015 the learned High Court referred the dispute to the Secretary 

CADD for ]3assing a speaking order thereon; and till then restrained 

recovery of past payments of the Health Allowance from the affected 

employees of DCSE and allied centers. The Secretary CADD heard the 

parties and by

i
I

i

1

7i •
i

i
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order dated 21.3.2016 rejected the entitlement of the respondents 

to rebeive the said allowance. The principal ground of his decision 

is that employees of the DGSE were engaged in the process of 

education, training and rehabilitation of disabled children and 

' ther€:fore did not fall within the ambit of a health organization. The 

respondents successfully challenged the said order before the 

learned Federal Service Tribunal which has, inter alia, by the 

ifnpugned judgment dated 18.07.2017 declared that the 

, rbspbndents are entitled to the grant of Health Allowance.

■ ii-Learned Deputy Attorney General has contended that after 

the lapse of the Ordinance that had provided a career structure or . 
the doctors, nurses and paramedics working in PIMS, FOP and i 
NIRM, the Health Allowance was granted by the Federal 
Government as compensation to the said health personnel. He 

however, unable show any contemporaneous direction 

issued by the Ministry of CADD) or the Ministry of Finance that 
restricted the grant of the Health Allowance to the claimed 

• employees of the three hospitals specified by him. As already 

noted above, the definition of health personnel provided in the 

Minisiry of Finance Memorandum dated 27.3.2012 is wide m 

scopie and therefore unhelpful to his plea.

6.

was

15
•j
'1

1 ••
\

1

1 7. We have examined the definition of "health personnel" adopted 

by said memorandum dated 27.3.2012 from Section ,2(b) of the 

Ordinance which is to the following effect:

V? •
‘I .a..'- 'I

I "b) "health personnel" means a person who holds a 
post in any institute or organization delivering 
services in the health sector and included in 
Schedule-), but does not include:

i) - a, person who is on deputation to the Federal 
Government from any Province or other 
authority:

n

H
i
•:

I
I

1
In-
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a person who is employed on contract, or on 
work charged basis or who is paid from 
contingencies.

8. It is noted that the foregoing definition of health personnel covers 

persons holding pbsts in any institute or organization who are delivering 

services in the health sectpr that are included in Schedule- 1 the 

Ordinance. Learned Deputy Attorney General was unable to distinguish 

the respcndents, who are employees of the DGSE and allied 

institutions/centers, NCRDP dnd NTD, from the paramedic and support 

- staff positions that qualify as fvealth personnel according to Schedule-I to 

the Ordinance. It is not denied by the appellant, that education, training 

and rehabilitation of disabled persons are. services provided in the 

health sector. These services full within the terms of Schedule -1 to the 

Ordinance and therefore the providers thereof quality as health 

personnel.

ii)

•i
1

1

I5 9. Accordingly, not only do the respondents fall within the category of 

persons who are, in terms of Finance Division Memoranda dated 

06.2.2012 and,27.3:2012, eligiible for grant of the Health Allowance but 
\ their entitlement has in fact been admitted by both the Miriistry of CADD
\ ■ ! r ' •' ^
\ and Ministry bf Finance. In this respect the aforementioned letter dated
\ ■ 'i ■

18.3.2013 issued by the Ministry of CADD is referred. Also the affidavit of 

the Secretary Finance, Government of Pakistan find in the Islamabad 

High Courl pursuant to that Court's order dated 20.3.2015 passed in Writ 
Petition No. 4007 of 2014, specifically records that the proposal 
approved by the Prime Minister vide Summary dated 25.1.2012 did not 
restrict admissibility of the Health Allowance to -the personnel of the 

three hospitals’ (identified by the carried DAG). For that reason the
--.Finance

.5
j

■;

j
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To Pakistan, through the secretary Ministry of Finance Muhamrhad 

Himayatullah Farukhi (PLD il969 SC 407) and The Engineer in Chief 

Branch VSJalalud Din (PLD) i952. SC 207). Therefore without a change of 

the terms of eligibility for t^e Health Allowance even the prospective 

exclusion of the respondents from receipt of the benefit shall constitute 

arbitrary a'nd unlawful action:

In the circumstancos, we do not find any error or defect in the 

impugned judgments of the; learned Federal Service Tribunal da ed 

05.10.2015| 11.1.2016 and 18.7.2017. Consequently, these appeals 

dismissed and the entitlement of employees
are

•rfr
Of the DS, " Allied 

institutions^centers, NCRDP and NTD to receive the Health Allowance is
affirmed.

Sd/- Mian Saqib Nisar, HCJ 

Sd/o Umar Ata Bandial J 

SdAljazulAhsanJ

;

Islam abad
! 17.01:2018,

Naseer
4
1 Not Approved for reporting
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a) iht aiTidavil daicd 2e.:..:.C-15 rdc:d hy ’ Sccfcmry 
FinaiKC. dni'ini; die pi-ccccding;. bch-ic d:.': Goiiri;

ca:;.'.;: ili.; !‘lc.''l!h AllO"’.''ncc
ijr

j) tlx: b'ct tliat in :.oinc
p.nid 10. il:c cniploycr:; l*y ilx: p;:::aiaMl

;r; ilu: !i|:pi"'v;il pis'Vii hy ilic =.''.M:0'.

' ••: •\va:; > .
(M'h:'l;’ 111 the 

■ • overy oT 
• mnicn.se

Tin.' rcipicsl inmlc by x"*'
lh:it in the •;!.c*'x.;x:'''.. ■" i

IJU

pu'ir.if’iicr.s 
Ihc 1-lc.allh Altr.\c;i:-.i;i:
li:iril::hii>'. and

, -yee:: of . 
•.■.n'lii'N I'lidei' Die

d) The iacl that ili: pctiun;v,i', 
•y ilirrci'c:il . ■dci.':'rhiH-iiI:: :inil

a; c
• »*/

A
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7
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„., „r j„»ucc, .il wnulU Ijo
'p,„.opnn.. .h. .ccov.,, .r ortr-;:!^

•;0-clay.s."
t

NNN

9-^if.
t

cnlillciucnl 
consUlcr:ii"’>» 
clu;|5:irlincol or 

In order to I’leci
"TT

5..• f

NNSl.
XNS

,|k- ,■■.■.■■(>11! "I"' ivlTni-dinL; ''"’ 
ol'

The SeciohM). Pher pen........
nulhoi-i/cU rcprcsciUalivcs

oppoilugiiy nr hcijriiiL^ 1“ 
pciilinncrs ^now iippclljinis) 
21.03.2016 and

1<1.03.2016 p:..sscd‘lWc order doled 
doled 13.03.2016

on
Ic.ucrdeclared die C/uv.O!.? h

10 (lu: iJCiSE employees unlawful,.ngninst
ihc said'

allowing Hcnlil' Allowance.

Ihc ailes. void nb iniiio and 
Allowance from their salaries in easy insiallmcnts.

directed the AGl’R 10 recover

willililcd the insioht appealsIn ihis backdrop, the .'ippclhanir.2.
the following.,prayer: -

-h is thpreron:, M.os, rcsp.plh.lly pr»y«iy'"'
.p,iclu,u Winn cnihic. io Holil. All^nn-l>cn

Hor^iny
jp. he s;. "'““-'f'V!'"; HU,:'n-

.■ ............... ...................................................................... .............................................................................................................

Slopped from payitient.

1

i
.

ii ppcllnnis .argued that the 
under Article 240 of

1973 end covered \indcr 
entitled to all pay 

...il I'or-ii:! employees. Imrlhcf 
:fl in .Minisiry of-niiiimce O-M. 

unnnibiguou^- nnd clearly 
health personnel in 

; Scheme but despite the t^nid

r- ;Vi: '.lie aThe learned conn;.. Ik} 3.
.piint::appellants being i-cdcral gov.. 

Consiiiuiicin of Ihc Islamic K.-p”'
..’•..it.

'i ; n.UinI't. i
; and. ,>■/.! vverc ;'/A Section 2 (b) of Ci.v.il Sci 

allowances prescribed by I ci;.--

■ stated that fmanci-jl directive ■.uni;im 
No.2(i3)R-2/2011 dated no.‘-'.

.adinissihllity of I ••;••' 
of l'•■c<.lcr:1l Ci>N-':r:.,

y
,! t.iO'..'. ,, I I'li

t \
[ •) V/i'.S. /. M .:

/\n>nvnn.u; lO all 
.v-.e!

,;u n, ,'aUanlsrwerc deprived d'the

f
•I Sliptilaicd 

civijhoymciu 
nnlil’iealion nl the I'intuie^.

\
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[>-> .'i:_l{K)CS/3()|f., civ.‘wiUl tyi:H)i.\.-'<;^^\4( .V-.'
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u ,
S4i(f bciicf'tls. [i; si.ppori oC his v--ci'.sion. !lic l.:;Miic(i counsel lor llic 
nppcMnnis icrcticcl lo ihc |ll•.l^|)lcnI.•; ol'i^^ i' fi.ncd O.S, i 0.20! 5. ] I.0I'.'’()I6

4

IS.0|i.20if) :iiui l;l, l^.^f) 1 fj p:i.>;.'!cil in Ap|H:;i!;. Mn.r: 2i ( HlCS/2.lb 1 5, ,Sii7 In 
ii73(R)CS/20i:, ll/fi (o' 1IS7.■:it- i-

IIS') I,. i:i:'i(!s)«:.S.';'ui:. ct .3V.-I i.> 
■•i;iic{. The iciirncil efuia^el ’

i

40^(K)Ci:'/2016 niid ()t';iyctl for ll.c 
'■cheiuciilly lli;.i ihe’t'c.spoiulcnl-l-i Division wri.s hln\viny-lu)l 
nncl cold in-lhc same brcaOi a.s.’Oll.lhc.onc han.l. ii |i;nl iidmiued Ihc clninvoT

ni;u:

t

Ihc ,ippcli=.ni3 ir, pr.ra o vd’i:u:h- i>:tr:Hvi:.c likti in die licu’l'le

islainahad Mi[;h Court. IslamnbntI wl.ilc 
the .^nmc claim vide oi'dcr dnicd 2 1 .OTHO i 0. H" ii, on li-^ oil'.cr hnnd, they declined 

f>.nH'.-.in.ic«; that ihc bcncni .

once jjranlcd and acted npon had cn.-alcd a vc.'s: -4 ri:;hl which could iml bc
>0

w.Hulrawn Mnihncralty. in violation of princi-.ic of natnial justice. The 
Icanicd COLni.^el for (he :.ppell:uil |;,r;il_y arf;n.;cl livr.. lmnu(;n,:d nrder.s were 
'•Old ab initio, coram-nnn-judicc and

i•1j i-
<> ' : ••

np no .•ciMclity o.r law ■ u.n

miwiitnlrnwal / .v;(nppnj^;c of .'-alary atiHHinied in pm-.i.-.'luncni vvhieh conid hot 
be :nv.Trtlc«l wilho'nl ailoj'llnp, thy d,.,;\ proevs.'; I't l.iw jnnvulell muicf Ihc 
(Jovcrnmcnl .'servants (l;(lie-ciicy and Discipline'- Rut.-.-, I'f;

,r.' Mi

if'-ft•i. Tlic aii])e;ti;. ^^■l-rc hy tin- •

that the said allowance wa.s not adiviissihle i<- inc , •

. |l wa;: Milled 
i.''- they flkl not •

fall under th-: dr.nnltioa Df he pci.sonnel hcca-.-..- hc.ailh personnel inciinl, 
a person who held n post in any inslinuc or crt;aM:.-...!ion dciivcrinv scr^icc'a 
in llic health_.scctor and included in'*Sclicdide-l. 1:

I
« I

:■

\ t»
t--' %

■ ;;s

5«
v.a.*. .•.ubmillcd that

.':.\->c!iani.-! by Die 
■‘-4r.--: '•'■h 0?..20!2 but

4
the i-lcaltji Allowance 'vas allo'vcd'pio-dsiun.-.!:-.- • 
AGPK ^n t!ic basi.-^ of CaDD Oivision'.s i-.i;": 

3tib.'Ci:;}icn{ly dial Div.sion sent a rercrenee to ti:--. ; h-,

n ;iif

rij
'|^ 'sion lo seek

its concurrence for adnii.ssibility of Mcalih Allow.,,.cc w.-.ich rcsfcilcd the 
same on M.n.").?.013 on Ih,-. t:ii.uind thai ihey v.-c-ir mvotvcal in ihc

a.nra-

pioec.ss

of education, training and rchidnlitalion of nil. ii .-n and pi.'r.son.s 
With disabilities niu.1. lienor, er.nhj not he clcctaictl a.s iicalil, per,<onncl lo IJ

fl
hccniuc cniiiled rnrlthc .said iillowane.r. ''he {, • i>n I .1.0},.10 I J hi Its 

i li-.ihh iliMViince In 
-■ i and the

cominnnicaiion 10 .^Gi’R. conveved s.anclinn nf ,h-

DCiSh einjdoyce:; "■lilioui''uncurrence of the !-ii. 
.AGPI' ni-idc pro'-lsion.-i| pavmcrii

^ • • :
i

t,'.' the a .yilam;,, '-.-Ijich 
sub.'ciiucnily illsconilnuct! ader \'crificaiion o! i

v'-as
i.-i' III I - order to

prc'-cni the misuse of this rniri^-aiu-.c by non-u;''i,-; 
submliictl hy respenden*. No.?, dial heidlli iiilo'v.-i

' I (■-.'• • ;nn ■!. ! t Nvas 
..nle-.l widi theI'.e,

mmiv

mSTEt!'" ^
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5 ?65 I.) J73(H)C.S^0I0.; cic. will, M.IV.

npprovni oftUc Prime’fyiinistcr, ilirough :i siunmiuyi spccincqii.y.’;’movb(i for 
llircc I'cdcnil' Covcri\incni l-fospiisils i 
Science;!, KG. Pdlycllliic oiul N;iiion.tl li'i.siiiuic of Mudicinu,

I'nkiMnn In;>litulc of. Mcdicoli.c. »

1 he Dii'ccioi'iiie Cicncrul n[ Spceiiil B<hic:i(ion iS: Social, Weifnre, being 
ediie.’ilionnl botly. ilcjili wilh ;lic i^ipccii;; of cilvieaiiun, • irniiiing .nntl 
rchnbiliialion of disiibled children and pcr-ions \v-iih disabililics, Which 
carried oul by a nuilli'-profcssional icaiii including icnchcrs. professionals, 
doelor.s. admiiii;ilr>i(<n':<,', inii)[::lcri:il and s»ij>p(irii\'c I ai,cillnry'sUilT ilid hul

an

was

;>• • V

fall wiiliin [he ainbil of hcallh organi'/.aiion and could nof bc dcclhrcd n.*; 
'hcahh personnel’ lo gc( (he alinv.-anr.i;. I'he ri;,spondeijl No.3 i.c. 
AGPR in ils para,wi.se cointncnis suijiniccd iha: ihc idcnlical eases tided Dr,j;

Farkh F. Lodiu, etc,’vs Secretary I'inance 
1-lon'blc Supreme Court of Pnkisian.

.still pending 'before the‘.‘.•t.'.rc

5. We licnrd th^c learned cnun.'tc! Tor (lie ))arlics•nnd.pcfuscd the
< 1- ./

record,4 • •:
''•a

1 haheahh allowance ri.-ii,-! n, on;- i,.',sic pay of riinning salary6.
1

wa.s gr.anicd to il»e hcalih per.-,oiuu-i In in.; r.iiiplnymcnl ;of Federal' 
Govenur.cni, m lU'.<;^.Sdienic, with et.cct I'm.;; 0 i ,uI ..in i 2, II was iniiile 
admissible to non-clinidtil cadres. In 
letter No.TM/1 !i.ri'l|'CSI-IP/]-(l’S/20,l 1 -1 2/i ab.

.1

rei’dy m ;i ipicry raised by ACP.R vide 
dated I2.0.1.20,)2. the

Rcgnlaiions Y^ing of Ihc Finance Divir.i.n; vide IJ.O. No.F'.2(13iR-2/2bl2'- 
I 72 dated 27.03,20 1 2 lurnislicd derm it ion of ilu: !,cnlih jicrsonncl.by-slating 
U,at hcallh personnel’ incani a person.s heid a post in any Institute or 
organization delivering sciviec.s in ihe l-.c.iKh sector and included in

• -I \

•»
’.r

I

V v.'.l
Schedule*), but did not include^ '’4 peiMiii wiui iv:.:-; ..n tlcpuitilion' i'b'.the 

^ Fcdcial Govcnimenl frcim any Province or i.dliei .'ndhorily and who was on
! i

K
r- t coniraci, or nn work chai'gcd b.i.'iis t.i wl < 

The appellants are 
authority nor have Ikcii eng.agcd 
They are ai;;o nol heii,g p.aid fiom

from contingencies, 
neither dcj'>iii:!iic>;.i;,:s (ioivi .’'my Province or other1 -

on r.r.i,,ia.;! a: on work Charged basis, 
etii,.;., . On ;l\c contrary, they nru

civil scrvaiiis under scv;iiun..2 (I,) of lit ; t.ivii ;;; ms Ael. iy’73 luul ’are

*•

v
’Tv.

delivering sciwiecs in ihc dis.abicil cltiidien / pcisoi-iS. The. bcneficlnries / 
appclliinls compriscii of Acndcntic and Adminisir.Tiivo. Cadres. According 
to the cicimilion rurnished by ihc Fir.,,;;,.’. i;iviii,,u ,.iclc ihcii’ u:o.- dated 
27.03.2012 the appoil.’ini.S'arc cnlilicd u, li :ii!iIj .illn-.v.ir.uc. In par.‘,s*6 «S:'7 
under I'aeis o: parav/isc coinmcnis Hied brfvic di.. licn’blc IslaniabadjHigh

f
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G.5.:.»s»:^-; n*. ..<~-i*/*>n
■ -.L. il\.

•..... ...... .. ,
{) .Vi;)ln.s},Vn)C.S/:oir;.

Coiiru Isl.unjilj.nl on Ijcli.'ill of Scl;rl;l.^ry l-MKmcc fjivi.-noti in Wril J'clili^tV 
No.‘l007/20M, ii was c.iu-suncnily odmilu-d ll,ai in Ap,;!, 201*1 Minisd); oV 
CaDD aE.-«in j:ii'.MniUc<l Jv’i.S / 'DOs cnnlriinlnt n prov'ir.ion ofRs.l'OO mrllion ■

as I-iPA -for OC^n Cor rm:.Mci:.i vcmi- ?.0|.|.|.s-. hnvvo'a-, DPA .-cniscii [q

-'‘v-endorse Ihc NIS / 130s :.ntl forccfnlly detincied
an :inioi«nl of Rs.92.542

milliotj of I-IPA. Icnvi.n; Rs.7.*l5S inillioii lo, i!,c I'ciiiioners (novv
i^c/2-l c.„ploycc5 wl,o belonged lo ,.■ni jn'orcssion dmi 

under. Ihc criicrin of entiilchKiii
c;inic

as per Oi-A (CADO) 
"■as is.",lied hy I'A’s 

0 ;a)n-cuiillfd employees and

or MPA
undcrsiandini;. D.O. Idler dated 09.0.'i.20l‘l

Orcanit.Tlion to AGPR fnr stoppage of I-IPA ; 
il 'eas duly of AGPR io take action oi

cniiUemcnl. h wa,. prayed the pclilion w..s an aCninialranve i.ssnc will, ■-

CAOI> & IX-IS'i;, ,b,,-,xr,„v. ,1,.: rini.nni,- o;..;:.;,,,, l,, nscludol rrn,„ II,n 11,1 
or ,c,p„,„i„,„, ............ ......... ..... .........^1 ;

............................... ;.,;,l rn|,r„l,:„n. l^,, ,

been .siibniiiied by ilie I'e-sjjoiHlenls for 
legihm.aic riglii.s. A large imniher oCempioy 
.-^itnilarly placed, arc j-.clliiii-. the .said a.lvani.a.; 
be deprived, i.s not clear from u-hat has been wn; 
th.c l-lon’blc lslaiTKi!>.T:! Ilip.ii Court 
Tribunal. This

1 m
A-'• 'be said loiter and ilcciilc'

i

m\
b
y.I 4.sianil. it is

'Wi1

tiep.-ivnn; the aj-.pe!lanls of their1
am•'f (ne !-’.-derai Co I JJ' ■ees

''ernmcitl. 
e. .-.y, i, Ihc :i[>jiellaui,s

0 du- 'iimeni;.: before • 
' •■■leral .'lerviec 

n-dn,-: Article -1 rV;

"u, I9'<’a, Piirlhcr, the 
: ir- lefnitd the paid 

['Oni-.lt-. niiiu: because ll;e 
viii.v

’ .‘I( iIsiaina b.ni a:

be iliscriininatory irealm.-ni ol:; 
25 of Ihc Cou.siiiulion of Ir.lamic Rcimblic of I'alsis-

.'^ccin.s lo
4

appellants,have been tiiroei-d by rc-sponden! lb- 
ainonm \|j.ich i.. against ilie ijrinciplc of iocn 

I-lon-ble,Supre.ne Cunri o)' ib.hi.stan has consi-a 
once granied and acted upor. crealc<l a 
'vi(hdra\vn unil:i!crall\'

.. ;
i

ihc beneru 
e.-uid iu>i br.viasicd riv.ii: 

•nd.iilon of M.atural jnrai.-v 
law ihai licneni.-.- received In- a ei\'il .scivani

<.•-
.n '

i v, er.iabli':ln;<l

C'-en tir.ilei vr.-.jiioou.s order
p.asscd by Ihc compcieni auin.a-iiy 'viihont any r.- 
.serN'an: e.tniltl noi !>.; recti', ered

subsepnenily \\-iiln{,-;nvn or let o licif" \ve are roit.l-. 
Ihc light of ihe jiidy.mcni f'l'lif.nble Supreme Ce-n:; 
PLD 1992 SC iOV. [-iencr. lo diis .c.v.tcni, the i.n 
Iceally su.siainahie and liable lo i?c. .'^ci aside.

an'; e-ii il. i’-'it't o!' civil 
' ■•■ne 11 jia; oi-rlcr

I
even iT Ii..-

was

■ i'l!;. \-ie.w ini • t

"• ' .'eporieil In
' v'tl '.‘I •■IS are not

7. We v'.'ould ,i!.e in m.-ikc an cmpleasl-' • 
Tribiin.ai in Appeals No,.:?.ifi;.)C.:.S/:;01 .a and IViM

G' - •- •. .-A .•••.

;>• ''.'.mnnis of the 
•'.V '.■’tO I d riaied

n ;t ,

9
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vvilll M.I’K-;,:,> 1.. ,>7,liK)i''.'/.:uU.. oic.

iVvMcaUlv •■-Ulfi u'hi;iviji ilw CDiumvLjr:;)' I'cl.HiMt;. to
confi onu:Ll with the; said'

oT the-
i-

oC the albrcinentjo'hcd

U5.l0.:0t3 :>oJ 1-1.n.l’
Allowance; has :.li'i.-a.ly Ik-cii resolved, When

Ulc fuel. AS svich. the action
• !i^;i

rcspondcius Itave lailcd lo den)
10 he incohsistei^t in the lij^hi

oi Aniclc 25 of the Constitution which euarantc^..

of !r,v^ Ibr every citizen. To ensure .

ptjlif.d v.-hile ennsidering ihf cpsc

. n,.' ......... Ap.-.s .. ....... vhh: lis ju.h-.mcnl in Jhc
;,l.xa(ly In-.hl that ‘'rule or.g{5_9d_

I,":the
>■-

respondents :»]i|>e:irs

jodgntcnis on actooni

eoual riulns aiut equal protection 
uniformity, ‘•^de of eon;,isteney must be a

Ilf ilie :ii'i>ell'"'‘s. 
rc|joricd as iyU6 SCMI^ I ll>5 ht'scasvj

of the s.iid decision be cxiciulc{,l,tO . 
.lilies lu ihe lilignlino, Insleiijd.of] 

legal foiTirri, Hc)7CC,’

ilic bepern^Oei'.i;uut> tlnii I. governaiiee
other civil sen-anis also, who mtty not he p

vir ..ny i;;!ua-eoinpeliing ihcot to appioach the'T ribiintil 
Ihc a=im of U.C :,ppcll=0,s is ,oc,oiro/.o bo ciooi:K:d no .hb somo.on»lo^y^/|

ofDr.'Par.-.ikli I'iav: L.-xihi and others by'Uic;
■nP >:■/. iiv

f:principle as franacd in iltc eases 
Tribunal vide its judgment dated p5.H|.-011), ; . .01.2t-1 o ,..i.d 1'1.12.201^,^ .

and i-pllowii-.g the tt.le of consistency,.the, 
and 25.C:t.2nih ttre set asidc-^tllh j

:

Poregoing in view

iled’’'^,. 1.(13.2010

direction to liic rcspiuulcnis to 
p.ramed to tlie a]tpcllar.i.\ siuec 201,2. ami to 
eomiirnmce .^\•Illl the iiM|niguevl malcr.'- 
lUe ihne '.he Ci’i'v uf Oh;. jiMlf.inetu i.s reee:

S. o
iinjiugned orders ih

continue 0..^ l-leahit Ailowiiri'ct ulrcody ■ 
; efunil all deduction made, in

nmnlh iVttiUiitiiM II pei'iiiil nf one

i;i ihi ir iilTn'e. .Since ihu nuili)
i

VI'.I

\ 11 c •! i;.o I lied.apiiealS ha\’e been aeeui'.led. i'-li.se. I'etiiiu.i:: .

.luilpuieiil U> a|'|'l\’ all iIk' lilled

I—

niulali.s iiiiillindi.S.aU.
• t

•f'i'licre sltt'li be no order as m en10.I

Hi<Pi’.r;ie.s,;;li;in he infornted acr.‘'i'MinfJy.• 5S
. .\ fis.J I . A■c

"T*; •’
^

] -t;

1 ^5.vnir.rDEtt
'}■ •. II .1isr.AMAB^:) 
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:
MuhamiM.tvd Alliciiic u»' Rchmcj'' 
do.

:d
t (in’C.A.Bn/20).ro

I....l'ic.^\j(nii.lciiicil!i)

Mr. Sojid llyaa Bhul.ti, DAG 
{.?i'erl KiOiqtil. I-lunsain Shah, aOR 
Mm. Saaclia Kuriwal, S.O Tin.
Mr. Abid Hosaain Chajina. S.O , 
Iv/i;.. Sajid davcd, Au.^r.!-.. l^rp.ol r‘'in. 
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\y HATAR ATA PANDTAT,. J,— By leave of thic Court. • 

fii-anlccj on 23.02.201G. HI IA nnej 12.12.2017 In Hir. •• 

several connected appeal." hr.l'orc the appellant Federal 

Government challcnf^cs the judgmenta delivered on common 

qvvestions ofTact and law by the Ic.arncd Fcdr.rai Service ‘IVibunnl 

An 05.10.2015. 11.01.2016 nnd 10.07.2017. The judgments- 
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(Regulation.^ Wing) GovernmcnI. of Palciittan. pui'.'M.mnt i.o •
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27.03.2012 by the Finhnee’ Divimon (RcEUlatlons Wing) clarinci)

d" i.isci'l in

i
It Lranspircr. I'.Iial. mi,1 :j.

■•I it::t I N
i

[.lie .above n.ic.ntionSrB• /ATTESTED 

■■ 1
that the term ‘'hc.alth peraoiuu 

memoranda bears the meaning; ,(;wen
j

• 1,0 tbat cHprc.'ision,, in
1 I i- tlriMrl AsibciAlc. ^ ,.. 'ru;^

!' .l^u’i)r.oii»vk]oi>n-oi PaUisian SecL'ion 2(b}, of the Ordino.nce. ihio 
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Ln.3.’L:0l6 rrjncttxl the cntlMf^mcnr. • i.hi; •

icspoiiclcnto to rccciv.*: the said allowance, 'the principal ji'rouui.l

of his decision is Umt cmplo.vces of the DGlriLV were en't-aged' in

of education, training and rehabilitation of cliadbled

children ond thereforr ciirj not fall within the ambit of a hcairti

organization. The'rcspopdcnts siucccaslully challenged the said

•order before'the learned .Federal Service '.Cribunai which han.
' *

(liter by the iiM|iui;iK:(l judi.'jMiait doted Jb.O/.-Mil / ■ (ill
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th.,; Miriiatry of l■‘illl,m.:^: Mint rcntrir.tcd the i-rant of l.lic: .rionlth 
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l;lu: ulTli.lnvil. of' the

Hied in l:hhV ■ ,
. .. .y
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IMMEDIATE
D - . . . CONFIDENTIAL

•■*

•'life
GOVERNMENT OF KHYBER PAKHTUNKHWA 

^ ^^ZAKAt, USHR, SOCIAL WELFARE, SPECIAL EDUCATION & 

WOMEN EMPOWERMENT DEPARTMENT
r

No. SO-VI($WD)/'-'TyF h .? /
■ Dated Peshawar the 03^*^,October. 2018; / 55

V.\^ -v
To

V
‘All the District Officers Social Welfare. - 
Khyber Pakhtunkhwa. Peshawar.i • /

UNAUTHORIZED/UNLAWfUL - HEALTH 
P_5QFESSI0NAL allowance to the employees of social
WELFARE DEPARTMENT ^

■^rSubject; - STOPPAGE OF

I • lam directed to refer to the subject noted above and'.to state that
■ ; devolved employees holding various positions in Federal Government entities-, 

against regular positions before the commencement of 18"^ Constitutional 

■ (Amendment) Act, 2010 (Act No. X of 2010) were deemed to be "Civil Servants" of 
the Khyber Pakhlunkhwa'Province for all intents and purposes under Sectipriri IB 

■■‘L of Tne Khyber Pakhtunkhwa Civil Servant (Amendment). Act' 1973-(Khyber ' 

Pakhtunkhwa Act No. XVIII of 1973). Notification to this effect was issued by the 

Social V\/elfare Department vide No. SO-VI/SWD/1-21/2017-18/757-68 

' . 12.01.20‘18 and circulated amongst all concerned.

I

1

dated

/

2. U has pome into the notice of Zakat. Usrh, Social Welfare. Special 
-Education & Women Ernpowerment Qeparlinent that quite a number.of'devolved 

■employees are still drawing unauthorized/unlawful "Health Professional Aiiowance" in 

connivance with their respective District Offices Social Welfare/District Account

Offices v.'ithOLit prior approval of the competent authority and in absence of 
rules/regulolions. This practice is a gross violation of Khyber Pakhtunkhwa 
Delegation of Financial Power Rules, 2018 and may lead to serious audit-objections ' 
in future. ;• ■

' ?

■ 3.: 1 he Competent Autliority has taken serious notice of the issue and 

directed to ask you I6 provide following inforiT'.ation/record: •

■CO iotal number of devolved employees drawing "Health Professional 
irj^ur respective DistrictAllowance" ii

/•K. \p [/
vt.V■A (Continued.VA n -Si -r-

V '^3/ r iL /N I \bIF

ATTESTED



V

Salary ■ slips of devolved employees drawing "Health Professional 

Allowance" duly attested by the concerned District Officer Social 

VVelfare/District Accounts Officer;

• (ii)

Amount drawn so far, by devolved employees under "Health 

Professional Allowance" witti dates.

(iii)

1 am fuflher directed to ask you to take up the case with your 

respective District Account Office for stoppage of unaulhorized/unlawful "Health 

Professional Allowance" to devolved employees hencefodh and a.compliance report 

•along with the above-mdntioned informalion/record be submitted to this office within < s 

' three (03) days positively;- failing which, strict disciplinary action will be taken against 

the defaulters under Goveriimenl of Khyber Pakhlunkhwa Civil Servants (Efficiency 

& Discipline) Rules, 2011.

4. -‘f

\ ■ m • ‘
S'^ctiod Officer-Vl

FNnST: EVEN MO. DATE; •v..

Copy forwarded^to the: - ■
:■

Special Education &■ .WomenThe Director, Social Welfare 
Empowerment, Khyber Pakhlunkhwa with the request to furnish his 
report in the subject matter urgently to this office. • • ' ■ •

•CO -

I

PS to Secretary to Government, of Khyber Pakhtunkhwa,\Finanee- 
Department for information and further-necessary action . ,

PS to Secretary to Government of Khyber Pakhlunkhwa. Zakat, Ushr. 
Social Welfare, Special Education .& Women Empowerment.
Department. Peshawar for information. ■' -C.

(iO

(iii).

Section pfficer-VI

t* !

I

■I
•’ • ^ 7

i
i ■ ■ T'T'l-

■

I



V 1

COURT PESHAWARTHE PESHAWAR HIGHIN

/2018Writ Petition No.

Muhammad Asjf 
Computer dperator

1.

Said All fiakhdl 
Deputy Director

2.

Saved Ria'/.^vir-Rahmam 
Priucipal

3.
■vf'-

Muhammad Aya^
Social Case'Worker

4.

Asliraf Zamaii
Physiotherapist

.S.

Muhammad Zawaih 
Senior teacher

6.

Ms. Asia, 
Senior Teacher

7.

8. 1 Zia-ur-Rahmau 
Senior Teacher

L

Muhammiid Sadiq^ 
Senior Teacher

9.

Anecq Ahsan
Senior 'I'eacher

10.

11. Irt'anullah.
Senior Teacher

12; Rnriin Shah, 
Senior I'eacher

13. Rahid Khan, 
Senior Teacher

Majid AH Shah,
Assistant

Rhan Rahman
Steno-Typist ATTESTED

wpf)452 2018 Mohammad Asif vs kpk USB 65 pags



c
2

a.;

\
16. Muhammad Adnan Alj 

Computer Operator

17. Jawad A\u
Computk Operator

A.miad Hussain,
Voc. Teacher

IH.

Ms. Sah'ira Gul,
Voc. Teacher .

19.
\.

Tapimul Hussain,
'Braille teacher

20.

21. Sycd Jaffar Shah,
Senior Clerk.

22. Navecd Muhammad
Driver.

23. Adnan.
Driver

424. Abdul Sami
Driver

26,- Johar Ali. 
Attendant

!'•
A

26. Sved Amiad Ali Shah,
Attendant

27. Faria Znda. 
Attendaiit

28. Sirai Khan,
Attendant

y

29. Muhammad Wisal,
Attendant

30. Zahid Shah,
Attendant

3! . Saiiad Ali, 
Attendant

32. Misal K lan. 
Attendant

A ^ B ES .fl EID -
■ EXAMINER

. Peshawsiir.Yfligh Coui^

i.
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■ \ ]3. Miibaminad Ishaq,i
i
\ Attendant

34. Muhammad I^ilal
Attendant;

.1

35. Rakht Zamin, 
Naib Qasid

1

i
36. Unhid Ali

Naib Qasid

37. Gill Muhammad.1

Mali

38. Shah Jehan,
1

Mali

39. Imran Ali1 4

Mali7
!

40. Tqbal Hussain,
Sanitary Worker

>
/I J, Muhammad Ir>shad

Sanitary Worker

•12; Ar.shad Ali,
Sanitary Worker

I,
.i:■

13: Ilaii Ahmad
* Sa,nitary Worker

44. Muzaffar Shah«
. Chowkidar

;

45. Sajid Ahmad
Chowlddai-

1

46. Mrs. Nasira Bibi.
T.,HV, posted against tlie vacant post 
of Primary Healthcare Technician.

\/

Haro oil Rasheed,
Junior CTcrk

4-7.

. ^

Ms. Sumavva.
Vd’I, posted against vacant post of Warden

i--48.

49. Kaza Muhammad,
Sweeper

4'

WTfe^TED
^ EXAlirt 
iPGshsiwarV NER

iQh Courf:I
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against the vacant post of Cleaner.

y.iilfiqar Wayjn 
Junior Computer Instructor

50.

. .51.

M.;. Shab'ann TabassuniA 
Vocational Instructor

52.
1
■(

Ms. Amina Shafiqa
Computer Operator

.1 .53..i

Ainb KhaiLL 
Senior Cl'erk

54.V-

.■V

Muhammad Faizan^ 
Stcno-Ty'pist

55.

■r;

Wilavat 'A\u
I'Jrivcr. '

56. ..;
i
i

Muhammad Paud^ 
Attendant

.. 57.
■

5H. A.skar Kham 
Attendant■ .

59. Akthar AIL■;

A.tLeiidniiL'
<

Muhammad Nawa^
Naib Qakid

60.
V

/jafar Hussain6I:
. Mali

62. Savad Ali ^ 
Sanitary! Worker

Sohaih
SEinitary Worker

Posted i/ Special Education Complex, 
Pluise-ri, Scctor-M,
Sheikh 'Maltoon Tomi, Mardan

•63.

1^1 ,E^

Pariq Mahinood,^ 
yice-Principal

64.
!

At':tE$TED!
:■ EXAfyh JER 

Posh^war High Court

A
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■ ' ''V
65. Ms. Razia Begum, 

Senior Teacher

nihi Ihtcsnm Shaguft^ 
Senior Teacher

66.

Muhammad ShnriL 
Assistant

67. \

68. Asif Iqbal,
Junior SteruvTypist

69. Ms. Karval Afridi, 
Vocational Teacher

70. Ms. Waheeda Gul,
Vocational Teacher

71. RafiullahA.

Qari

77. Muhaminad Nauman^
"senior Clerk

73, Miilianimad Saecd Khani 
Junior Clerk

74. Rehmanullah,
Driver

75. Rchman Ali,
Attendant

76. Nawab Zada 
Attendant

77. Muham uad Mukhtiar Shah,
Naib Qasid ■;

78. Muhammad Ghafoor,
Naib QaMd

79. Muhammad Abbas,
Cdiowkidar

Posied at Nishtar Special Edveaiion Centre, 
Kohat.

i si;D
EXAF^tWER

P'©shaw:ar 'gh Court
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6
,

SO. Kirainaiullali, 
Senior Teacher

81. Railulla i.
Senior Teacher

H2. RiihinatiillaUa
. Assistant

8T Fnral Wahab,
Stenn-Typist

84. Gnl Shen 
Senior Glerk -T

8S. Ms. Shalieeii
Vocational Teacher.

86. ^Sikaiuiar,
Driver' '.

87. Aoiin Abbas, 
Driver.

88, ?ir Madar, 
Atl'cncla’nt

80. Hazrat Bilal
Attenclabl:

90. Ms. Shatiufta 
Attendant,

91; Ms. Ulfat,
Attendant

.1
92 Fa/al Rabbi,

Mali
\

93. Tniiti Muhammad, 
Chowkidar

94. Tahir.
Naib Qasid

96. Fazal Khaliq,
Sanitaii Worker

Fosied ai Special Education Centre, 
Saidu Sharif, Swat,

.TED
ER

«gh Coiirs
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SypH MehdiHasnailk ,
Speech n-icrapist (Senior TeacheryiJUU.

96.

Arifnllah Khan^
Senior Teacher.

97.

98. Ia7al Hag,
Senior Teacher. .

1 ■ 1 *'
I •

Miihamriiad Waaas Javed^
Social Cfise Worker (Senior Teacher)

1I
100. Ms. Amraiz Bcgiim 

Vocational Teacher

99.

2.

•T

101. Knzl-iir-Rahmajk 
Steno-TjJpist

102. Ms. YasinceiL
V(Katiorial Teacher

103. Muhammad Ramzan^ 
Driver ’;-i

I
.104. Ms. Tahira NacivL 

A.ya

Ms. Azra Bukharj,105.
Ay a

106. AhbasAU, 
Attendant

107. Said Radshah,
Watchnian

108. Muhammad Zafar^ 
Watchman

109. daved Hashim
Sanitary Worker

110. Muhammad ShakccL
Naih Qasid ,

111. Mir Shah .TahaiLt 
Naib Qasid.

r

Posted at Gomal Special Ediicaiion Centre, 
Dera Ismail Khan............................................. . • ■

AfrresTED
EXAft 

. . Proshaw^:r
ER

ibh Courf;

i .
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V ersus

rhe Govt; of Khvber Pakhtunkh^
through chief Secretary, '
Civil Secretariat, Peshawar.

i

Tl... S.r.rkarv tn Onyt. of Khyb-r Palthtunkhwa
P inan'ce riepaitmeiit,
Civil Scc^taiiat, Peshawar. '

rua SP.erkarv to Govt, of Khvh^r Palditunkhwa
Social Welfare, Special Education &
Women EmpoweriTient Department,
Civil Seci'-etariat, Peshawar.

I,

2,

3.
--if'

Ihe Director,
Social WMfare & Special Education, 
Khyber l^'akhtunkhwa, Peshawai'.....

4.

WRI T PETITION UNDER ARTICLE, 199 OF THE CONSTITUTION OI>

TJnVISLAMIC REPUBLIC OF PAKISTAN,1973.

U.cyi)(xLfully Sbcweth,

working against various posts asThat previously Petitioners 
mentioned in the title of the petition, in tlie defunct Directorate of Special

were

Education under the Ministry of Social Welfare and Special Edueation,

Tslamabad.

ganization of the Federal Secretariat and pursuant to tlie 

(Eighteentli Amendment) Act, 2010 (Act No.X oi: 2010),

various Special Education Centers wherein Petitioners 

the defunct Directorate of Special Education, Ministry of Social Welfaiv

transferred to- the Khyber

i That on rc-or2.

Constitution
were serving' under

and Special Education, Islamabad were
Social Welfare and Special Education Department videPakhtunkliwa

Nntifieation dated 01.04.2011 (A////ex;-A).,.Accordingly Petitioners were 

the Social Welfare and Special Education Depaitmcnt,also tran.sferred to

AtAIiTED
£ROCAWi 

Poshawar Hi^h Com:'*
teaI
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of Khybcr Pakhtunkhwa initially on deputation basisI Govt;

the Petitioners faced numerous problems
delay ill

That due to legislative vacuum3.
uncertainty of the Competent Authority, deputation allowance,

due to which service careers of
like
the process of Promotion and transfers etc. 

the Petitioners badly suffered and lastly
22.03.2016, an amendment was

vide NoUficatit,)!! dated 

amended, relevant portion of the

on

the Civil Servants Act-1973inti'oduccd in 

22.03.2016 (A/mex-.-B),and Sectioa-3 was

amendment is as under:-

-/a civii servant“(3i The Federal (iovei^nment may transfer
of a devolved Ministry or Division, working m an 
Attached Department or subordinate office situated 
ill a Province, to the Province concerned, m 
consequence of the devolution of functions pursuant 
to the Constitution (Eighteenth Amendment) Act, 
2010 (Act No.X of 2010) and thereby he shall become 

civil servant of the respective Province oujhc
____________ andi condifservice as were
nnnlimhle to him before such transfer,”

the
same terms

trie amendment ibid, the Petitioners stood permaiientlyTlius pursuant to
iransfcrredjo the Province of Uie Khyber Pakhtunkhwa oii their exhtinr.

and conditions of service. Accordingly, pursuant to the araendmciil 

the Government of the Khyber Pakhtunldiwa Directorate
terms 

ibid,

Welfare and
Notifu-atinn dated 31.01.2018 (/lH«e*:-C) absorbed the Petitioners in the

of Sociiil

videSpecial Education and Women . Empowerment

Provincial Civil Service.

under tlie Federal Government, Petitioners and tlicirThat while serving 

other colleagues were
4.

allowed the PleaWt Professional Allowance as t!ic
less thau the Professionalstask and role assigned to the Petitioners was 

of the .Health Department. Subsequently, the allowance was stopped wiiioh
no

was called in question by tlte Petitioners before the Federal Service

Tribunal, Islamabad in various Service Appeals, however, the same were 

allowed vide consolidated Judgments dated 18.07.2017, 1 1.0.1.2016 

05.10.201.6. The Federal Government being aggrieved of the .Tudgmems 

ibid, challenged the same before tlie august Supreme Court ol: Paldstari Inn

ATT iTED
^ examp 
Peshawar H ER

h Cou'rf
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■ vide Judgment dated 17.01.2018 (^/i«£x:-D). the same were upheld

add’ that tlie Government of Khyber Pakhtunkbwa 

23.02.2017 and 15.04.2016
rates to the Doetors,

That it is pertinent to 

vide Notification dated
allowed Health Professional Allowance on varioiis 

Paramedics and Nursing Staff of the Health Department.

5.

datedletter No.SO.VI(SWD)/l-21/IDH/20ir)That vide impugned 
03.10.2018 (A/;//ex:-F) Respondent No.3 has directed for the stoppage of.

Hualth Professional Allowance to the Petitioners in utter violation of the

•6.

Thefoieand kules. Petitioners have also ventilated their grievances
hut the same has not

law
Respondent No.I vide joint Appeal 

produced any positive response till date.

being aggrieved of the impugned letter dated 03.10.2018That petitioners,
ibid and tiie refusal of the Respondents to continue tiro Health Professional

7,

Allowance to Petitioners and having no other adequate and efficaciou.s 

remedy, file this constitutional petition inter-alia on the following, grounds;-

Groumls:

accordance with law,That Respondents have not treated petitioners in 

rules and policy on subject and acted in violation of Article 4 oi the 

of Islamic Republic of Pakistan, 1973 and unlawiully issued

continue the Health Professional

A.

Constitution

the' impugned letter and refused to 

Allowance to Petitioners, which is unjust, unfair and hence not sustainable.

in die eye of law..

stoppage of the allowance by the Federal Government, the matter 

Federal Scivice Tribunal and by means of detailed JudgmeiiLs, ihe
' B. . That on

went to
Tribunal was pleased to uphold the disputed allowance of tlic Petitioners, 

'.riie issue was finally settled by the Hon’ble Supreme Court

/

HI

comprehensive and well-reasoned Judgment, therefore, tlie retusal ol tlie 

Respondents is not only illegal, unlawful but is also affront to tlic Judgment 

of Federal Service Tribunal as well as august Supreme Court of Pakistan.

A/1
pTED

^ EXArfi^eR
S^oohawar !^gh Courf;i
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11c

working as a multiThat tho employees of the Special Education 

professional team. As a team-work they fire involved in all aspects of

ai'eC.

rehabilitation of Special Children in order to make them productive citizens

of the Pakistan viz:-

to enable a disat-led child to'read.and write;

to enable a blind child to read and write and get education;

to enable mentally retarded child to live like a normal person;
!

to enable physically handicapped persons to u.se his affected 
body parts for spending normal life;

There are vocational .teachers who equipped the Special 
people with slcill of profession enabling tliem to earn good 
and adequate livelihood.

There are Speech Therapists who are working on laiiguage 
development of deaf children;

There are Physical Therapists and Medical Officers working 
on tlie Healtli problems of Special Children.

i)

ii) .

iii)

iv)
■

V)

vi)

vii)

Thus the employees of the Special Education are a hope for tlic socially 

bat:kward sectors of the society and it was on the basis of such role that the 

Mcalth Professional Allowance was allowed to Petitioners by the Federal
I

Oovernment and finally affirmed by the Apex Court,' therefore, the 

stoppage of such allowance to the Petitioners is unjust, arbitrary and 

therefore not sustainable in the eye of law.

That tiic Petitioners were transferred to the Proyinces pursuant to the Civil 

Servaiitii (Amendment) Act, 2016 and as per Section-3(3) the previous 

terms and conditions including the Health Professional Allowance was 

legislatively protected and as per Article-143 of the Constitution of itic 

Isiainic Republic of Pakistan-1973 in case of inconsistency between the 

T’ederal law and Provincial law, the Federal Law shall prevail.

I).

'That the Government of Khyber Pakhtunkliwa has allowed flcaUn 

Professional Allowance to all Doctors, Paramedics, therefore, Petitioners 

are also entitled on that analogy and tlie refusal of the Respondents is Ihu.s

Ii.

Mjv--
> U 6--. On u

examiner
Po3hawr<5r |gh Coum

wp545^ 2018 Mohammad Asif vs kpk USB 65 psgs



:

■r '9-
12

X
of Article 25 of theviolativediscrimicatioii which is 

Cnnstimtion of the Islamic RepubUc of Pakistan-1973.
act of utteran

w™. I—, „w.d M impwM !•»' "
Health Professional Allowance to 

of no legal effect and this august 
dated 03,10.2018

It is
aiid the refusal of Ore Respondents to continue 

without lawful authority and hence.petitioners as 

'■ Coilirt niay further be pleased to set aside the impugned letter 

continue the Health Professional Allowance to
arid to direct the Respondents to

Petitioners with all back benefits.
-if"

in the circumstances of case,not
Any other relief as deemed appropriate

y also be granted to petitioners.specifically asked for, ma

intnriin Relief:
ll,C.yofinlenmreUefteop«.ti=notth=tap«8Ma«“

« ,„;20,8 ...y g—ly te '»*
,™ di..,,..tains ta Hdaift P,o6..i..dl Allow™. I" P.*™'” »" “»

■tinal cli.spo.sat bf the instant writ petition.

dated •

APetitionerA.

Through Vi'

uled I^hniiriv
Advd^tc,
Suprci\ftom nf Poki5(nn

Dated; ‘^r^^__/l 1/2018

TRU& CU."- ;,

. EKA>'it!U^^
.'<>• hi» w H I 0 I \ o 11 rjL P o !i A w .■>f 
A.iH-xi. (.Jiid>.--r><\licl.v 0.7 inl

2 2 FEB ^^22
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rnTnn- VF.SVIAWAR,,T.TrAmrTnFJ-ION0UllAllULFESHAWAJvmG11 
----- —^

Writ Petition No. 5452/2018
\■

(»W'

(Pciilioncr)
l\vlbhammad Asif & Others..............

VERSUS
(Respondents)

Govt, of ip-iybcr Pakjilunkhwa &. Others...............-..........

Rcspcclfiiliy Shc^yctlr.

^^4sE COMMENTS/REFLY by responden ts No

.Vi'

. 2 & 3
PAIU-

•vf’

PRF.-LlM^tNARY QBJE^JtON^

' K ■ The Petitioner has ’p^t 

2, That the petition is . ,

'3 That the ^etitioner/plalntiff has 

petition.

4,' That .the jurisdiction

. ..in Anicle-212 of the.constitution.

cause ofactionto-nic this petition
no

'is nil mainlainablc in its pi'oscnt form being sei'viee mnt(er

writof action to Hie the prc.senllocus' standi or causeno

containedspecifically barred by thc provisions
of this Honorable Court is

FACTS: ii
employees of the deamet Direcioraie of 

Welfare and special-Education before the 

'S are the,employees 

Govi. of

were theCorrect to the cktant that the pelilioncvs

under the Ministry of social
1,

Specia Education
al amendment. Presenlbylhc petitioners _

Empowerment Department
f 18'’' constitution

Special Education.and Women

promulgation o
V '

, , of Social Wei are, 

'Khyb'er Pakhtunkhwa 

.2, Correct

■ 3. ' Pertains to record
Speci<al Educationlliclr duties inthat the petitioners are performing*rr' 4. Brief of the case is

wereions. Before i g"’-.'imcndmcm: (be pclilioncre7
, ^ Cbmpt'ex Hayelabad, on .various posd.ons

b'l/04/2011, aficr 18the aniendmcnl, 

lidiicavion Deparinien! of
of Federal Government (DGSE). and snree

Secretary Social Welfare, Special
^ . employees

' i -they aie working under
KJiybel Pakhtunkhwa. The pclllioners were receiving Health Anowance sincc

' .Oder the control ofFcderal Government. The atfowance was stopped to ■

01/01/2012,

hey were

'.' them ly the hederal 

'. Federal Service Tribunal Islamabad

when
filed.'.Service Appeal' inN.i \EiQ Government and accordingly the petitioners

On:i8-07-20!T the Pedcral Service
18 FEB 2U9 Ice Tribunal allowed

s.*.
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2
continue the He'aUh Allowance, 

refund deduction made from them

The Federal Government challenged ihe judgment

and affirmed the Health

: the service appeal and directed the Federal Government to

already granted l:o the appellant since 2012, and lo

within, a period or one month (Anncx-l).

of Federal Serv ce Tribunal in Supreme .Courl of Pakistan

f DGSE (Anncri-IT), Afler shining the services from Federal
Allowance to the employees o

Government to Provincial Government the employees

Health Allowance Provisionally. On 13/06/2018, the

of.the Accounjakt Genera! Khyber Pakhtunkhwa wrote a

Social Welfare and Secretary

of Special Education are receiving 

Accountant Officer (PR-04') oifee
the

letter to Deputy Commissioner 

Finance Khyber
to Director 

him that though budget !'or

/Peshawar with a copy
the Health Allowance has been,

1 ■ . ■ ■ 
system lih date. He Kivthei\

Pakhtunkhwa and inform
allocald but the saiue has not been uploaded in SAP computer 

clarified that the Accountant General Otlice has
in

: ' to these employees on the request of department 

compliance of tire judgment of Supreme Court of Pakistan dated 17-01-2018, provisionally

the release budgetin case
& subject to its.admissi

\hasnot been uploaded in SAP System the payment

Accordingly the employees'of Special Education filed a 'VnT pehtiGn under 

of the above

\
(Annex-Ill).

article 199 of the constitution of Pakistan 1973, and requests for suspension

continuation of payinenl of Health
General Office and fornlentioned letter of. Accountant 

Allowince (Ailncx-lV),,

18/07/2017 and Supreme Court of Pakistan on
• ./ 5; Tile F '.deral Service Tribunal Islamabad on/t

Health .. Professional Allowance to' the/. V /1,7-01-20!8, allowed. HealthAllowance, not He:
• Special Education (DGSB). with effect from

of Directorate General' of^f^iiployees

t^Wl-01-2012, ahd the. Accounta\’r-
willT effect, from ,consultation with Finance Departmentunder he head of HP A without any

01-01-2012/ Grant oi Health -
Pi-ofessional. Allowance, to the e.npl^gof_HT''

Government of KhybeiFact of the case is thatW Education is' illegal and unlawlEl,
date.d Peshawar the 6’ ,ol

fessional Allowance to professional doctors 

die manner that doctors

t-m, ..f , <1 ■ li ■
vide nohneation No, FD(SOSR-ll)8-lS/20111

l^ets^trnr.pgkhankhwa:

August, 201 V, accorded approval-of Health Pro18
Government of Khyber' Pakhtunkhwa , m

In the 'pwO service of the 

dn BS-;l7 (All cadres) would
the same at ihe rale of 15,000/- P.M while doctors in

receive.

V.
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of 10,000/- P.M (Anncx-V), whileBP-18 10 BS-20 (all cadres) would receive al ihc rale

reeeiving the said allowance equal vo once n^onlh

notification, ihe Provincial Governmenl ol

the present petitioners

On 0'/-01-2016, in continuation of referred

Khyber PakhlunkhwIOcOfeTw 'o .ncm.veTor doclois excluding M fls on 

the basis of territory as Calcpor

are

A, 13,0) iinauraclive/allractive and

Ihc basis of liard to reachenhanced the Health Professional Allowance, category w,se, on

and lack of devclopnicnt and infrastructuic, butgeographic terrain, security situationarea,

appl.icjbility was subjecldo the following conditions;

The existing allowance for'doctors (Anesthesia allowance in district Hospital

hard & Plardesl. Special pac 

Marisehra Incentives allowance to 

Batlagram Kohisla, Hangti, Tank, Buner

Gynecologist and Lady doctors all disliols 

Dir Upper, Dir Lower, Shangla, and

Chitra

tlie sanciioiicdadmissible only doting llicit period of posling tigmnsiWill be 
‘

posts.at Health Department 

Will not be admissible only during earned leave, study leave and extra ordinary

11.

r .

.i

•111; .

leave except casual leave.

of calculalicin ofShall not be treated as part of emoluments for the purpose 

pension and recovery of House Rent etc,

ShMl not be admissible itr ll.e employees posted / deputed outside the Health
V.

Deparlmenl (Annux-VI).

theLT^ierLi condilion No.V is, not admissible to lire employees 

(t)AVHealth Department. Thpreefter vide notiticalion Ho

/

rb/SOSR-Il 8H8/2()17 dated23-02-

) with the same-condition
\ ■ • a^«2017 was issued

£B10^^ that -IPA shall not be admissible to Ihe
employees posted oukside MTls and Health 

in earlier nolifcation dated ■ 06/0S/201.L no, such 

15/04/2016 vide notilication Ho, TO (SOSR-l.O S' 

HPA was allowed to. Paramedics &;ypygiyTULf 

of Rs.lO, 000/-per

\

A 8'
..’Depanment (Annex-VU), whereas 

..■••"'-cOhdmon was imposed. Similarly on

•, 1.8/2015-16 dated 15-04-2016
. alutv'cn^onlh (Annex-VIH), from the

. Deparlmenl al a fiat rate
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detai s/notificalions it is crystal clear that HPA is allowed only to employees oC 1-loalth 

DcpaVlmcnt &-employees of Special Education are pimvidine Educational Settee, not 

1 Service to Special Persons, hence not entitled forVlealth Professional Allowance,

4 : Cl

!

l-l
i;

Healt
•te. .-u-i—--a*

Che Accounlanl iGenerii) informed ihe Depuly Commii^sionei' 

I'inancc Department was not- taken into 

.• The.ieleasc was

6. Correct to the extent that

Pesha'^A^ar after release ol MPA along with 

. confidence regarding reletise of HPA to employees of Special Edncalion

arrears.

made by AG from one line budget

are'slill of the viewTher'eis no tussle betw'ecn the two departments. Deparlmentsr'- ,7. Incorrect.

, that HPA was granted to the. Heaiih 

' ’ Health Services in far flung areas of the provinces,

■ r
incentive to improve (he delivery.ol 

file extension of HPA to employees ol

V/- as an
■.

p.'- . •
-v>

-r
.A result mSpecial Education will be against cardinal pnncipals of gooci Cmv'ernmce & _

precedents. Similarly it vvill be difficult for 111.

financial.impHoalion involved in this legaids

lia Provincial Excliequer to bear the
wrong

tpraycir:-
r
K

of the submis.sion. narrated,above the!,
It is ■therefore humbly prayed that in view 

um:iy graciously be dismissed with cost, instant petit].

(1
I

gKeRHiTAUY
■>G6yt. of Khybeij Pakhtunkhwa for 
.Fikance, (Civil Secretariat, Peshawar. 

(ResponJ-Rut No. 2)

Govl, of Khyber Pakhtunkhwa for 
Social Welfare, Special Educat.ion W 
..'Women-Empow'erment TCeparlment 

(Rcspoiuicnl No. 3)

■j

FLLED/rODAV 

riStEBMW.

\
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' i

n'

'r



f A

it '. ^f. C(^NT.UN M (■'N 1 0K IvIIYUKU I*A K! ITUNKHWA 
inNANCK DK!^^i^T^^^.^■T

(UKc;ulation WING)
Dated Peshawai Ihe 25"n’20i9

“ NOTIF'CATION ^ ^ Suoreme Court of PaWstan CW Appei
Brnsn<>R.'Ha-7l301i. In ,°ReLtrs Others v/s Federal Govemr^nt.

Ko 8^ If20l6 titled "Mvi^3>^’T^3d Attque-Ur- , « iir ' the Govemmeni of Kfrytx PaK staf though Secretary Cao-ial ,npprove.Keai.h Atlov«h=e «

PaVhtunUhwa (Provincial CabireM has een p employees Kh^
,3,e o( one running basic P^V lo fJPve p.,,,i„e.al Govt of KhyW
Education Inslrtutlo'ns horn Ihe date ol meir 

,.PaWh\unHhw3

The above
insliluViOhs2

Special Education 
Aniendhienl

vtolKhyberPakhathkP*® 
Oep*Ani«ntSecretary to Oo

Finance

Pndst: f-Jn & PalJ- Ev^tL 

■■ Copy for%*.-araed lor
to the>necessary aclion

1 Accountant General, '^^;'|'//M.nfstrW''yWrp^

Director. Khvbef-^ pc 10 MiniW*'neoartmeni. XrtytJer
p| o secielatv. ^"anment
“4 to SpBbal (Hegutatren). Finance Decanm

9 PA to Additional Secret

to

icvtormsuon and

^^p0wermef»t Oept^

Powntun<nv«'a
Pa‘0^tuini^hw^3- •

ir:-^
nX j
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^ifeia#lf^^^''f!’°'S“P^'aryto:Govt.ofKhyborPSkhttmkhwa. . ■ :..' :„VJ
■'-"laf'ceDeparlmenl. . " "’■ ■■■"■■'■:

'" . ■ . ■ -. ■/ "'" ■'-If
Director, \V

j';.>^'-'i,,-' / Welfare. Kbvber Pakhlunkhwa.

jyilNUTES-bF the .MPPi'iNG regarding professional.HE'AUTiH - '.'
Sf:• :;• ..’•■■' • M.LDWANCE TO' THE EMPLOYEES 'OF SPECIAL: EDU.GATieN . .

' (INSTITUTES) & DIRECTORATE. OF SOCIAL WELFARE. 'SPEGIAL - •
education & WOMEN EMPOWERMENT DEPARTMENT

•-,t ■;■

•:

!

/
y. '■ I..

•?r'

'.pest Si.',
' i

I arn directed to refer lO|the subject-noted above and lo enclose herewith 
niinutes of Uio subjec! meeting held oh 29.07.2020 for information and necessary, action 

, please.
\

*
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I
f
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■■,^- •'^^bib.Kh.,, . Seer.,ary, Social-Welfere l^epad^^i^S^te^-

■"■ ^' '^ioorMirhammacI ,3"""'°" ^

. S^vinbar Kunrar ^ 7" (3R^II)V.^Uce Depar,.ea. '

.'■r^Ssiiii
• s. The chair we!cdnied*iiheV!A''^’^:''^^‘i^^ 

‘^-U3 ofl-ienith Professiona(-Allou;ahce:irv.2"-:n;ip-

mms
i('

wr ■

5

. The meeting siarted with tiie ;
ap.nn'seri about thc^ i

'ecitation of Holy, verses.. ■ \ 'participanrs and

'T-vToi'f'riGcj Ifiai the eniployees of Special' Ed uerMion (Devolved) 
Health Professional Allowance

^ are drawing dne furrning;;: :rJ|S|;;i
, , approved by, tbe- cabinetran^gig^qoJlO

. .epannien, vide^ Notification No.;'FD(SOSR.li)S^7/20-^9.5p»^€*

‘-=0«n. Ed,.. ■ , T““ "" ?' S"*' .Wi,i.,s3igf!W
,.dy ... Ld.„,„, „ w„,.„ Edp,..™^,, D.„„„,.„,

I 0.- Vvomen Empowerment, ....

be;v/c;p^)y 'v.e.f 2010

. . -'■nbfifte.d b\/- the Finance 

' 7daten: 25.11.2019.

v-

Special Educaiicn
; jUgarp as -Ihe same te allowed only lo devolved emoinwep. :

jg^^lglpdcial; Welfare, Special.Educali

..., .....' . .

not, get!ing';the sai£i;;|r|ji*are
i

as perdedision
fhe employees.:of SppeiaiE|cjucaUoi^|||^J

& Women EmpovyermerifK,,^;

“ 7-:
Sgeei3r;EduGalion;:&EWomefriEiii}^§iif^&l^^|

on

f

'
-,i

;•
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-n-ie f^epresentative of finance Deparlmenl agreed with,the cWau and 

of tpy Director Social Welfare and he also agreed upon that
pQ\n\ o\ 

pToper case
rSumniarV! Pfov'nciai cabinet be moved by me Department through Finance

L» ft.

Departnent

DECISION:

ir IS unanimously decided that Social Welfare, Special Education & Wome
Empowerment Depadment will move a Summary through Finance Department to aWo

Professional Allowance to the employees o‘ S^jec

& Directorate of Social Welfare. Special Education & Women Empowermi

Notification issued by Finanee Department.

running Basic Pay as Healthone
E Jucation 

on the analogy of the previous . t. ■

vote for and from the chair. ■1V

The.meeting ended with a

‘ -Cistern

'■.i'

( •
-TV'

i ' -ff- ■ ' i,
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JUDGMENT SHEET
PESHAWAR HIGH COURT, PESHAWAR 

JUDICIAL DEPARTMENT
O

Ik <N,WP No. 5452-P/2018 with IR 
With CM Nos. 2178-P/2018, No. 624-P/2021 

andNo,1881-P/2021

Majid All Shah and others

o
A%

Vs

Government of Khyber Pakhtunkhwa through Chief 
Secretary, Peshawar and others. ■if'

^f^m.2Q22Date of hearing

Petitioner [by) M Khan Marwat find Arbab S.al&ll
Kamal. Advocates

Respondents [by] Mr, Rab Nawaz Khan. MG------------

funr.MENT

^LAU. .7.- Through this single judgment,

to decide two connected Writ Petitionswe propose

bearing No. 5452-P/2018 (Majid Ali Shah and others Vs. .
1

Government of Khyber Pakhtunkhwa through Chief. 

Secretary and others) and No. 5664-P/2018 (Zawar Ali 

Government of Khyber Pakhtunkhwa through Chief 

Secretary and others), as both the matters have common

questions of law and facts involved therein. '

.Vs.

2. Petitioners in both the petitions seek similar prayer 

in terms that the impugned letter dated 03.10:2018,

j' Q .

'4GF-.
CoLJS-t

A?rT-
exap1
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whereby the petitioners were refused lo continue Health

Professional Allowance, may be set aside, and they may

be continued tlie said Allowance with ail back, benefits.

We have heard arguments of learned counsel for3,

the parties and have perused the documents available on

the file.

Admittedly, the petitioners are civil servants and4.

their grievance relate to the terms and conditions of 

service, so it exclusively falls within the jurisdiction of 

the Service Tribunal. Constitutional jurisdiction of this

Court is expressly barred under Article 212(2) of the

Constitution of Islamic Republic of Pakistan, 1973.
\f--

In view of the above, this and'the connected writ5.

petition are .dismissed, being not maintainable.

/

I
jUDGE

Hip'
r- m /

JUDGE/\pnnunced
16.02.2022

'DB) Hon ble Justice Musarrat HUall
Hon'ble Mr. Justice IjBX Anwar /

Api'b-'’'.'Mil
■;iU; Ut

I Pit

■.Ncofsn»h

-/// '
O;’A; • )•/

* ' t. •
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BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR

CM. No. /2022

Syed Majid Ali Shah Secretary & Othersversus

APPLICATION FOR ALLOWING HEALTH ALLOWAKiCE
TO THE APPELLANT TILL FINAL DECISION OF THE
APPEAL:

Respectfully Sheweth:

1. That applicant filed the subject Appeal before this hon'ble Tribunal 

today wherein no date of hearing has been fixed. '

2. That the applicant is .serving in Special Education wherein Health 

Allowance has been allowed to the employees, so the applicant also 

has the right to receive the same allowance as per law a'nd rules on 

the subject. '

3. That prima facie case exists, balance of convenience lies in favor of 
applicant and is hopeful of the success of the appeal. i

4. That facts and grounds of the appeal be treated as integral part of 
this application for grant of Interim relief.

It is, therefore, requested that on acceptance of the application 

the respondents be directed to allow the Health Allowance to the
I

appellant, so for he is serving the Special Education or till the final 
decision of the case. i

Applicant

Through

(Saadullab Khan Marwat) 

Advocate'

21-A Nasi'r Mension,
i

Shoba Bazar, Peshawar. 

Ph: 0300-5872676

vaj.

Dated: 16-03-2022
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BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR

/2022C.M.No.

Secretary & OthersSyed Majid AN Shah versus

AFFIDAVIT

I, Syed Majid AN Shah, Applicant, do hereby solemnly affirm

and declare that contents of Application are true and correct to the

best of my knowledge and belief.

DEPONENT

1.

i
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BEFORE THE HONORABLE SERVICES TRIBUNAL PESHAWAR

^ Service Appeal No. 492 to 498 / 2022

Mr. Syed Majid Ali Shah & Others (Appellant)

VERSUS

Government of Khyber Pakhtunkhwa through Chief Secretary, Civil Secretariat Peshawar

INDEX

S.No Description of documents Page #

Reply to Para-wise comments 1-4

4-. 2 Annex-A 5
I

\3- Annex-B 6

4 Annex-C 7

5 Annex-D 8

6 Annex-D (Better copy) 9

,7 Annex-E 10

8 Annex-F II

9 . Annex-G 12

10 Annex-H 13



BEFORE THE PESHAWAR SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 492 to 498 of 2022
I

Mr. Syed Majid All Shah & others i. (Appellant)

Versus

Government of Khyber Pakhtunkhwa

AFFIDAVIT

I Syed Nabi Gul, Superintendent (Lit). Directorate of Social Welfare, 
Special Education & Women Empowerment Khyber Pakhtunkhwa, do hereby solemnly 

affirm and declare on oath that the contents of the accompanying reply/cohiment are true 

and correct to the best of my knowledge and belief and that nothing has been concealed
I

therein from this Hon'ble Tribunal.

cW
DEPONENT ^

CNIC No. 17101-0377128-9
Cell# 03469148582

7 OCT1
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA

fS> v\

''I-'.'

v^/VService Appeal No. 492 to 498 / 2022
pe Tri’D^’S

AppellantSyed Majid All Shah & 06 Others
•fe

VERSUS

1. Govt, of Khyber Pakhtunkhwa through Secretary Zakat, usher, Social Welfare & Women 
Empowerment Department Peshawar.

2. Chief Secretary to Government of Khyber Pakhtunkhwa Peshawar
3. Secretary to Government of Khyber Pakhtunkhwa Finance Department.
4. The Director, Social Welfare, Special education & Women Empowerment Department,

(Respondents)Peshawar

Respectfully Sheweth:

PARA-WISE COMMENT ON BEHALF OF RESPONDENTS

PRE LIMINARY OBJECTIONS:

1. The appellant has got no cause of action to fde this service appeal.

2. That the appeal is not maintainable in its present form.
3. That the appellant has no locus standi or cause of action to file the present service appeal.

4. The appeal is badly time bard. Therefore, the appeal is not maintainable.

5. That the Health Professional Allowance was allowed by the Federal Govt, to only the 

employees of Directorate General of Special Education, Govt of Pakistan Islamabad and its 

allied Institutions in pursuance of the judgment of the Federal Services Tribunal, therefore 

the appeal is not maintainable.

FACTS:

1. Correct.
2. Correct to the extent that the appellant was transferred to Vocational Training for Disabled 

Persons Mai'dan on'.!9.09,2013.'

3. Correct.
4. Correct to the extent that the Federal Govt, granted Health Professional Allowance to thcT 

employees of Special Education Institutions working under the Directorate General ol^ 

Special Education Islamabad and not to the employees working in Social Services Medical 

Centers under the Ministry of Social Welfare & Special Education, Govt, of Pakistan 

Islamabad (Social Welfare side). The appellants were initially appointed on the strength of 

Social Welfare side under the said Ministry and they may not consider them at par with the 

employees of Special Education Institutions devolved under thirTSl^*’ amendment just only by 

transferring themselves to the Special Education Institutions (devolved). As tar-.as 

consolidated judgments dated 18.07.2017, 11.01.2016 and.05.01.2015of the Federal Service 

Tribunal against the stoppage of allowance, the said judgments were purely in die favor of •

'T

]
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the employees working under the Directorate General of Special Education Islamabad and 

not for the employees working on.social welfare side under the Ministry of Social Welfare 

and Special Education Govt, of Pakistan Islamabad. It is further to clarify that the Govi. of 

Kiiyber Pakhtunkhwa Finance Department vide Notification No. FD(SOSR)-7/2019-53 

dated 25-11-2019 granted Health Professional Allowance which is re-produced as under:

“In pursuance of the Supreme Court of Pakistan Civil Appeal No. 811/2016 

titled “Muhammad Atique ur Rehman and others vs Federal Government through 

Secretary Capital Administration etc”, the Government of Khyber Pakhtunkhwa 

(Provincial Cabinet) has been approved health professional allowance at the rate of 

one basic pay to the devolved employees working in the Special Education 

Institutions from the date of their devolution to Provincial Government of Khyber 

Pakhtunkhwa.

Thus the above said allowance will be admissible only to the employees of 

the Special Education Institutions of Khyber Pakhtunkhwa devolved under the 18‘'' 

constitutional amendment.”

5. Pertains to record. As explained above, the appellant is not entitled to receipt Health 

Professional Allowance and the allowance received by the appellant is against the rules, law 

and liable to be recovered in lump sum and do not justify for permanent receipt.

6. No comments. The matter relates to Health Department.

7. Incorrect, hence denied. Stoppage of Health Professional Allowance was within the law and 

rules. Agitation of the appellant was based on malafide.

8. Correct to the extent that the appellant along with other employees of Special Education 

Institutions (Devolved) filed a Writ Petition No. 5452-P/2018 in the Honorable Peshawar 

High Court, Peshawar and later on the petitioners devolved from the Directorate General of 

Special Education, Govt, of Pakistan withdrew the petition due to grant of Health 

Professional Allowance by the Govt.
9. Correct.

10. Incorrect, hence denied. The appellant was devolved from Social Welfare Side of Ministry 

of Social Welfare & Special Education Govt, of Pakistan, Islamabad which 

independent entity and the Health Professional Allowance was allowed only to the | 

employees working under the Directorate General of Special Education Institutions, 

Islamabad. Both the Special Education and Social Welfare are quite different entities having 

different job descriptiori and working under the administrative control of Social Welfare, 

Special Education & Women Empowerment Department. The Finance Department Govt, of 

Khyber Pakhtunkhwa issued notification dated 25.11.2011 of which text has been narrated
in Para-4 above.

11. Incorrect, hence denied. According to the letter dated 19.08.2020 of the Director Social 

Welihre & Special Education Special Education Complex Phase-V Sector B/2 Plot No. 5 

Peshawar, he requested the Director Social Welfare, Special Education & Women ' > 

Empowerment Department Govt of Khyber Pakhtunkhwa for approaching Finance

was an



0V S

Department Govt, of Khyber Pakhtunkhwa for creation of new object Head “Health 

Allowance” for the Financial Year 2019-2020 which was already allowed by the Finance 

Department Govt of Khyber Pakhtunkhwa vide (Annex-A) dated 25.11.2019 to the devolved 

employ ees working in the Special Education Institutions from the date of their devolution to 

Provincial Govt of Kliyber Pakhtunkhwa (Annex-B). Therefore, the letter date 19.08.2020 

was for the purpose of creation of new object head of “Health Allowance” for the financial 

year 2019-2020 for the employees of Special Education Institutions devolved under the 18"’ 

amendment and not a summary for allowing one running basic pay as Health Allowance to 

all the employees of Special Educations and Directorate of Social Welfare, Special Education 

and Women Empowerment Khyber Pakhtunkhwa

12. Incorrect, hence denied. The WP came up for hearing 16.02.2022 was dismissed on the 

grounds of jurisdiction and not of merit.

13. Incorrect, hence denied. The appellant has no cause of action to file the present appeal.

r'-

GROUNDS

A. Incorrect, hence denied. The Respondents are law abiding civil servants and respect the 

Constitution of Islamic Republic of Pakistan & did not violate any article of the Constitution 

of Islamic Republic of Pakistan. Moreover, as per Notification of the Finance Department 

the appellants are not eligible for the said relief (Annex-A).

B. Incorrect, hence denied. The factual position has been explained in the preceding para.

C. Incorrect hence denied. The factual position has been explained in the preceding para.

D. Incorrect, hence denied. The factual position has been explained in the preceding paras. The'^ 

judgment of the August Supreme Court of Pakistan allowing the said allowance to allied 

institutions / centers NCRDP (PCRDP) at Provincial level, burden of proof is on the 

shoulders of the appellants. Provincial Council for the Rehabilitation of Disabled Persons 

(PCRDP) being autonomous body employees of which are working under the administrative 

control of Social Welfare, Special Education and Women Empowerment Department Khyber 

Pakhtunkhwa are not receiving such like allowance nor allowed by the Government of 

Khyber Pakhtunkhwa. Therefore, keeping in view the above factual position, the appellants 

are not entitled to draw Health Professional Allowance.

E. Incorrect, hence denied. No official (s) of the Social Welfare, Special Education & Women 

Empowerment Khyber Pakhtunkhwa are drawing / allowed such facility. Only those 

devolved employees who were under the administrative control of Directorate General of 

Special Education, Government of Pakistan, Islamabad are drawing / allowed such like 

facility as explained in the preceding paras. As far as working in the Special Education 

Institution Mardan, in this respect it is stated that the appellant several time requested for 

transfer to Mardan for the reasons mentioned in his applications / requests, therefore keeping 

in view his requests, he was transferred to Mardan. Posting of the appellant in the Special 

Education Complex Mardan does not meant for the allowance i.e. Health Professional 

Allowance to be granted to him. Requests for transfer to Mardan are at (Annex-C, D, E, F 

G & H).
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F. Incorrect, hence denied. No constitutional violation has been made by the respondents by not 

allowing the said allowance to the appellant. The appellant is a devolved employees devolved 

from Ministry of Social Welfare SSMC and not from the Directorate General of Special 

Education Govt, of Pakistan. The Social Services Medical Centers etc and Directorate 

General of Special Education Govt, of Pakistan were quite different wings with different job 

description and were just only under one Ministry i.e. Social Welfare & Special Education. 

That any other grounds which has not been specifically taken in the above mentioned 

comments/reply maybe argued at the time of arguments with the permission of this 

Honorable Tribunal.

....

In the view of above factual position it is humbly prayed that the order / letter dated 

03.10.2018 is according to the law / rules and the benefits of Notification dated 25.11.2019 

may not be extended to the appellants being not relevant and this Appeal being devoid of any 

merit may graciously be dismissed with cost.

Secretary to Government of Khyber Sec;;^i
Pdlmtunkhwa, Social Welfare, Special' P^farti
Education & Women Empowerment 

Department
(Respondent No. 1)

K.nVber
iwa, Finaiio^^

^pondeiu No. 3'
lartmer

(

)irector
Social Welfare, Spefcial Education and Women 

Empowerment Khyber Pakhtunkhwa
(Respondent No. 4)

!
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unkhvr/aQovernn
Social Welfare & Special Education & Women Empowerment Department

hA#';; ^ ■ SPECIAL EDUCATION COMPLEX 
Hayatabad Phase -V, Sector B/2 Plot No.5.;a

Peshawar, the August 2020.i9/2018/SEC/\O\9.':^'

The Director,
Directorate of Social Welfare, SE & WE, 
Khyber Pakhtunkhwa, Peshawar.

'J
REQUEST FOR CREATION OF NEW OBJECT HEAD FOR HEALTH ALLOWANCE IN
THE LIGHT OF APPROVAL BY PROVINCIAL CABINET AND NOTIFICATION OF
FINANCE DEPARTMENT. GOVERNMENT OF KHYBER PAKHTUNKHWA.

•1' ''il

This case pertains to the creation of new object head of "Health Allowance" for the 
2019-20. In this connection Finance Department, Govt of Khyber Pakhtunkhwa,^■^.J;--;.;^; ;'^inancial Year

^ issued vide Notification No. FD (SOSR-ll) 8-7/2019-53 dated 25.11.2019 (Regulation Wing)

. regarding admissibility of Health Allowance at the rate of one Running Basic pay to the devolved 
. employees working in the Special Education Institutions from the date of their devolution to Provincial 

Government of Khyber Pakhtunkhwa.

Presently No object Head Exists in the Budget SNE for "Health Allowance" the Said 
Allowance is drawn under the Head "Health Professional Allowance" therefore the new head Is 
required to be create from the Provincial Finance Department, Peshawar in the Budget SNE for the 
current financial year 2020-21. In the light of decision of the Provincial Cabinet Committee and with 

, reference to the Notification of Finance Department, Peshawar, Govt of Khyber Pakhtunkhwa vide

PiPil;:-
IK:

, i' Notification No. FD (SOSR-ll) 8-7/2019-53 dated 25.11.2019 (copy enclosed).

Keeping in view the above position the case may be taken up with Finance 
Department, Peshawar for the creation of new Head Object of "Health Allowance" in the Budget SNE 
for the current financial year 2020-21 please.

i

Mi ni
t'.

D4s i r ; 
DtF le 0.:

tii-ijk

:
■i

(QISMAT KHAN) 
DIRECTOR4^1.^ ■

} ’

2',
■' Copy forwarded to: 

curre1L
I’yfc."]" •

V2

1. PS to Special Secretary (Finance) Department, 
Government of Khyber Pakhtunkhwa, Peshawar.

,1
1 ■ 2. PS to Accountant General, Government of Khyber 

Pakhtunkhwa, Peshawar. ... -cvN
DIREaOR

! .

k \
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The secretary.
Social Welfare: Spl; Edu& WE 
Khyber Pakhlunkhwa. .

r
h

Subject:- REOUEST FOR PET AILMENT TRANSFER

Respected Sir,

It is respectfully that I am resident otf village Gujrat Tehsil& District 

marclan and working as “office Assistant” Grade R?5 -14 at Directorate Social Wellbre: 

Spl; Edu& WE Peshawar. ■

It is very Difficult for me and facing ve y treble due to daily convenience, 

In the Uglu.of above it is therefore humbly request to your kind honour that 1 May kindly 

be detailment transfeiTed to special Education Sheikli MaltOOn Torvn Mardan.

1 will pray for this act of kindness forever.

Yours Failhruliyi

j

Syed Majid Ali shah (Asstl)
Litigation Section

Contact No.0300-9146641
0343-9990775

Dated:-04-06-2012

X

lA

Scamied with CamScaimer
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U!.:y i a;:: resiJent of village Gujrai Tchsil 

ana '.vorking as ''Office Assistur:!" Gi'aclc HkS- 

■ '■■■ aoaini Wciiarc and Special [■>Juc:ilit)n IV^siKiwar.

1

-i..

iHcni; ki -no and facing vciy (rouble due lo (l:iily 

.ne ;;gi‘a ofa'-iove it is tlicrddrc hiimhly iC(.|nesi 

'./nr i:vaL i nay kindly he (ransierred i(', Special 

j.\nn k'kdiooii '/ewn Marda...

I .0

. A :

■ !o; lids act nf kindness lorevcr.,r

f

•)

Yours failhliillv..;

Syed Majid .Aii Shah 

Office Assis’ia.U 

Contacf No:

I
(

0300 914664! 
0343 999077;S

Scanned with CamScanner
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To

The Director
Social Welfare and Special Education 
Peshawar

Subject: TRANSFER

R/Sir,
It is respectfully that I am resident of village Gujrat Tehsil & District Mardan

and working as Office Assistant” Grade BPS-14 at Directorate of Social Welfare and

Special Education Peshawar.

It is very difficult for me and facing very trouble due to daily convenience. In 

the light of above it is therefore humbly request to your kind honour that I may kindly be 

transferred to Special Education Sheikh Maltoon Town Mardan.

I will pray for this act of kindness forever.

Dated 17/05/2012

Yours faithfully

Syed Majid Ali Shah 
Office Assistant 

Contact No. 0300 9146641 
0343 9990775
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o‘\ (y-MoqThe Secretary

Sociai Welfare and Special Sducation

■^c

I

r
?■

P.esha\var1

SubjectTRANSFER

Respected sir,

It is respectfully submitted that i am permanent resident of village Gujarat Tahsii
' T? —'L-!

& Mardon and working as an office Assistant grade B.S-14 at directorate of social welfare and 
special Education Peshawar. It is very difficult for me and facing very trouble due to daily 
convenience. Moreover having come to know that Mr. l5HTiAQ.who is also working as an office 

- Assistant at Special Education Sheikh Maltoon Town Mai^an and he is t-he resident of 

. Charsadria and near to Peshawar. Tg'
In the light of above it is therefore humbiy request to you kind iionor that I may kindly - 

"beTransferred to Special Education Sheikh Maltoon"Mardan and Mr.lshtiaq ah o.'fice AssistYriTJ 
.may kindly be transferred to the Directorate of social 'A'clfare and special Education Jam rood 
Road r-'e5hov;ar on humane companionate ground.

i Vv'ili pray-for-.this. act of kindness forev.er.

■ Ycur's f-sithfuily

•Dat-e'.TG,ai0^,012

(SAVED MAJID All SI-AH)
C(

Assistant litigation section1>
c\ SPeshawar,

Contact No: 0300-91466411

0343-999Q77jir
ii
1if'

1;
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