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Rt j'.'{'w;}»._?u O Counsel {or the appellant, M/S Khurshid Khan, 9()

o ‘ . 'i, : and Tlameed-ur-Rehman, /\l) (i) a]onowilh "“Mr. r, .

I\/Iuhammad Adeel Bull /\ddllmndl Advocate (rcncrcli l01 -

:uponduus present.

The matter in question has already been decided by - @ !

%) e - N e
D e vt 5

ifils Tribunal vide judgment dated 31.05.2016 in Servicc
b - Appeal No. 1343/2012 titled “Javed lqbal vs-Government .

ol Khyber Pakhtinkhwa, thr ough Elementary & S(,c(mdalv

= S
TR e Y

M:duum(m, Peshawar™, this appeal is also disposcd ol as

per judgment dated 31.05.2016 in the afore-mentioned .

| : -service appeal. However, the 1cspondu1[ shall axgc;lam,

Lhdt thc present appellant is a simularly p!dcs,d pu*son thhf

:appcilunt in Service Appeal No. 1343/2012. Tthe appegal g

idisposed of in the above terms. Parties are, however. feft to -

bear their own costs. File be consigned to thc record room.
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26.08.2018 . Counsel for the appellant, M/S Khurshid':-ﬁh@n,

SO for respondent No.l, Mosam Khan, AD ®or

respondent No. 4 alongwith Addl: A.G for respondents-
present. Written reply by respondent No.4 ais’o :
submitted. The case is assigned to D.B for rejoinder

and final hearing for 3.9.2018.

- 03.09.2015 Counsel for. the appellant and Mr. Ansar Ahmad, AAO
alongwith AdII:AG for respondents present. Learned counsel for
the appellant requested for adjournment. To come up for rejoinder

and final hearing on 18.02.2016.

Member ) Mentber

respondent No. 2 and Insar Ahmed, AAO for: =



28.11 .2013 | Vide order sheet dated 28.11.2013 in connected appeal No.

767/2013, this appeal is adjourned to 29.1.2014.
el

2.5-1-1'1 Vide order sheet dated 28.11.2013 in connected appeal No.
767/2012, this appeal is adjournedto ]~ Y1 - [

7 -4 . ’ |1 Vide order sheet dated 28.11.2013 in connected appeal No.
767/2012; this appeal is adjourned to // /6 ~ L]

| - | RE{L}(}@ﬂR
7 "-6 1Y Vide order shéet dated 28.11.2013 in connected appeal No.

767/2012, this appeal is adjourned to ’/ f/,e ~/ /4

: _ A E
/f ’9' /1 Vide order sheet dated 28.11.2013 in connected ‘appeal No.
767/2012, this appeal is adjournedto /) ~/2- /Y

' R
. /o " 2" /Y Vide order sheet dated 28.11.2013 in connected appeal No.
" 767/2012, this appeal is adjourned to 94 -2~ S ’

Vide ordér Shiéet dated 28.11.2013 in connected gppeal No.
767/2012, this appeal is adjourned to

READER
Vide order sheet dated 28.1 1.2013 in connected appeal No.

767/2012, this appeal is adjourned to

READER
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Appellant with counsel present and heard on preliminary.
. : ' = e T

Contended that the appellant has not been treated in accordance

s

with the law/rules. He further contended that similai;naturcz of

cases have already been admitted to regular hearing. In this respect

he referred to one in service appeal N0.1322/12 titled lkramuliah V$

Govt which has been fixed for hearing before the Hon’ble Final

Bench-ii on 10.10.2013. On thg same analogy the m€~i"5nt appeal
also admitted for _regular hea_ring subject to all Iééall ijeétion_s. The
appellant ‘is' directed to deposif the security amount ahdjdi)rocg;s' fe::3
with}ﬁ; 10 days. Thereaftér, notice bé is:sJed..:;(:o tho responden‘t;

Case adjourned fo Q@!.@Z’.ZOL% for submission of ‘written feply

before Final Bench-II.
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02072013 Clerk to couns'el fpr they appellant present. In puféuahéé of-
o the Khyber Pakhtunkhwa Service Tribuﬁals (Amendlﬁent) :
: Ordinance-ZOl'é, (Khyber Pakhtunkhwa ord; Il of 2013), the case is

adjourned on note Reader for proceedings as befdfé on '26.08-.201 3-.A :

o
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Form- A
FORM OF ORDER SHEET
Court of
Case No. 776/2013
SNo A Dafé of order Ordér_or other proceédiﬁgs With signaturenbfj'uage dr Mégistfa{é
Proceedings
1 2 3
1 26/04/2013 _ The appeal of Mr. Sultan Jan resubmitted today by
Mr. Mati Ullah Khan Marwat Advocate may be entered in the
Institution Register and put up to the Worthy Chairman for
preliminary hearing.
2

8- S3el

74 This casé is entrusted to Primary Bench”for prelirhinafy
>,

earing to be put up there on ,/ - 7"‘2 o)s.,




The appeal of Mr. Sultan Jan S/O Mir Sarwar Jan received today i.e. on 28/03/2013 is incomplete

on the following scores which is returned to the counsel for the appellant for completion and

resubmission within 15 days.

1- Index of the appeal may be prepared according to Khyber I’akhtu?nkhwa.Service ‘
Tribunal Rules 1974,

2-  Appeal may be got signed by the appellant.

- ) 3- Annexures of the appeal may be attested.
. | .4 Appeal may be page marked.
5 Copy of Notification dated 13.11.2012 is illegible which may be replaced by legibie
’ one.
'; ! 6- Six more copies/sets of the appeal along with annexures i.c. complete in all respect
. . may also be submitted with the appeal.
/
No. Z 5; l /S.T,
Dt. 'i Z'Q } /2013.

SERVICE TRIBUNAL
KHYBER PAKHTUKKITWA
PESHAWAR.

MR. SARDAR ALI RAZA ADV. PESH.
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BEFORE THE HONOURABLE PESHAWAR HIGH COURT, PESHAWAR -

Service Appeal No "/ Zé /2013

Sultan Jan
VERSUS

Government of KPK, Peshawar etc

INDEX -~
SNO [ DESCRIPTION PAGE |
1. | Appeal alon‘gwith Affidavit ‘ | 01-05 |
h 2. | Application for temporary injunction . - 06 - 07
3. | Copy of the CNIC | : - 08
4. | Copy of 'the pay roll and service certificate | 09-10
5. m“wmﬁmms/@mm 11-2¢
6. s/ oid7) eal amd Tyl | 02199 |
7. | Wakalat Nama (In original) 2 | o
] | Dol

Appellant
Through: Q\J\ QA
' (MATI ULLAHVKH :@\RW T)
Advocate,

High Court, Peshawar
Office: 17-A the Mall,
Peshawar Cantt

. Dated: - 06" April, 2013 Cell # 0300-9060670
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- BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

& W P
Lol W Mgt

Service Appeal No __/ Zé /2013 S Es.zz/%‘

Sultan Jan S/0 Mir Sarwar Jan (PST) Government Primary School,
GMPS, Darsha Khel, District Karak
(Appellant)

VERSUS

1. Government  Khyber Pakhtunkhwa through Secretary
Elementary and Secondary Education Peshawar .

2. Director Elementary and Secondary Education, Peshawar

3. Secretary Finance, Finance Department Government of Khyber :
Pakhtunkhwa Peshawar

4. Accountant General, Khyber Pakhtunkhwa, Peshawar
(Respondents) -

Appeal under Section 4 of Khyber
Pakhtunkhwa Services Tribunal Act, 1974

PRAYER-IN-APPEAL:-

On acceptance of this Appeal, the notification dated
13" November, 2012 issued by Government of Khyber
Pakhtunkhwa Elementary and Secondary Education
Department Peshawar, wherein the additional qualification - "
of - primary school teacher certificate or diploma m“
education were inserted for the appointment of primary:
school teacher and making it the criteria for promotion
from BPS-12 to BPS-15 may please be declared as ultra
virus the constitution and against the fundamental right of
the Appellant provided to him under the law.

, Further, on acceptance of this Appeal, the
Veidity Honourable Tribunal may please be declared that the
ﬁ% /2 abovementioned amendment in the rules cannot be
operated retrospectively as for as the case of Appellant is
concerned and the Appellant need not to have a
qualification prescribed for initial recruitment of primary
school teacher for their promotion to BPS-15 as provided in
notification dated 13" November, 2012 since it was not the
requirement when the Appellant was appointed as PST in
the year 1996. ~ : :

ge-submittsd o€
vwad filed,

T dyeedats
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Resbectfull y Sheweth:-

1)

3)

That the Appellant was appointed as primary school
teacher and serving the Elementary and Secondary
Education Department District Karak since 1996 as a
trained teacher, and presently he is teaching at
Government Primary School Darsha Khel, Karak. (Copy of
the pay roll and the service certificate is attached as
Annex ‘A& B’).

That the Appellant was initially appointed in BPS-7 the
post was later on upgraded and by now the post of
primary school teacher is BPS-12, as such all the primary
school teachers have now been rendered in BPS-12.

That when the Appellant was initially appointed, the
requisite qualification was only secondary school

certificate and there was no mechanism provided for -

their promotion and either their pay scale or the post is
to be upgraded only then they good enjoy the benefit of
high scale despite their unmatched services rendered for
decades. ' i

That the Respondents after great struggle by the
Teachers Association for providing them service
structure which may accommodate the senior teachers
like Appellant who rendered the service for the last
more than decade. The Respondents notified the rules
for the recruitment and promotion for the teacher dated

13-11-2012. (Copy of the notification is attached as -

Annex ‘C’).

That in the abovementioned notification at S. No 21 the
mechanism for initial appointment of primary school
teacher BPS-12 is given as:-

(i) Intermediate or equivalent qualification, from a
recognized board with primary school teacher
certificate/diploma in education a recognized
institute or

(i) Secondary school certificate from a recogniz-ed‘

board in 2" division with 02 year associate
degree in education from recognized university.

That in the same notification at S No 19 is post of
primary school teacher BPS-15, which is liable to be
filled by promotion on the basis of seniority-cum-fitness,
from amongst senior primary school teacher with at
least 10 years and having qualification prescribed for the
initial recruitment of the.primary school teacher as
already reproduced in the preceding para.




8)

GROUNDS: -

A)

D)

E)

F)

&

That due to additional qualification for the initial
recruitment is enhanced in these rules, whereas at the
time of appointment of the Appellant, no such

requirement was prescribed, therefore, the Appellant

was left in the vacuum, without any chance of
promotion. In this regard the Appellant has also
preferred a departmental appeal. (Copy of the appeal
and receipt is attached as Annex ‘D & E’).

That feeling aggrieved from the impugned rules, the
Appellant seeks the indulgence of this Honourable
Tribunal through the instant appeal inter-alia on the
following grounds:-

That at the time of appointment of the Appellant as
PTC, the requisite qualification was only secondary
school certificate and no other academic qualification
or training was required as a condition precedent for
appointment against this post. Therefore, the additional
qualification of primary school teacher certificate or
diploma in education, introduced through the impugned
rules later on, cannot be given retrospectlve effect.

That the Appellant being SSC: appomtment in the year
1988 has to be treated on equal footing at the time of
promotion with any other PST having intermediate,
PSTC or diploma in education on hlS credlt but
appointed recently. :

That the reach experience of the Appellant as PST
cannot be ignored and he cannot be left out on the ba51s
of new rules framed in the year 2012 '

That the rute of promotion against the post of Primary *
School Head Teacher (PSHT) is defective yet an another -
score, as the Appellant and similar other senior teachers
have been afforded no opportunity of further
enhancement by way of promotion or otherwise in their.
service career.

That the impugned rule is not sustainable for yet
another defect. All the rules on the subject of
promotion in almost all departments give a good margin
to experience / length of service but this criterion is
lacking in the impugned provision. :

That in the matter of up-gradation of the same post of
PST from-BPS:12 to BPS-15 only length of service of 10



years was required as requisite qualification and no
other conditions was attached thereto.

G) That the Appellant has not been treated in accordance
with law, as against the provisions contained in Artlcle 4

of the Constitution.

H) That the Appellant seeks leave to argue additional

grounds, after the stance of the Respondents became

known to him.

PRAYER:-

It is, therefore, respectfully prayed that on -

acceptance of this Appeal, the notification dated 13" November,
2012 issued by Government of Khyber Pakhtunkhwa Elementary
and Secondary Education Department Peshawar, wherein the
additional qualification of primary school teacher certificate or
diploma in education were inserted for the appointment of
primary school teacher and making it the criteria for promotion
from BPS-12 to BPS-15 may please be declared as ultra virus the

constitution and against the fundamental right of the Appellant .

provided to him under the law.

Further, on acceptanc'e of this Appeal, the

Honourable Tribunal may please be declared that the

abovementioned amendment in the rules cannot be operated
retrospectively as for as the case of Appellant is concerned and

the Appellant need not to have a qualification prescribed for
initial recruitment of primary school teacher for their promotion
to BPS-15 as provided in notification dated 13" November, 2012
since it was not the requirement when' the Appellant ‘was
appomted as PST in the year 1996. : :

Appellant

Through:; :
- KOAR ALI RAZAS
&

(MATI ULLAH'KHAN MARWAT)
Advocates, '

Dated: -26" March, 2013 High Court, Peshawar

)
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BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

‘ Sultan Jan
VERSUS

Government of KPK, Peshawar etc

. AFFIDAVIT
|, Sultan Jan S/O er Sarwar Jan, do hereby solemnly
affirm and declare on Oath that all the contents of accompanymg"~
-appeal are true and correct to the best of my knowledge and
nothing has been concealed or withheld from t_his' Hohourable

Court.

DEPONENT
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BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR

C M No . 2013
o In |
Service Appeal No __ 2013

Sultan Jan
VERSUS

Government of KPK, Peshawar etc

Application for temporary injunction to the
effect that Respondents may kindly be
restrained from taking any action for the
- promotion of PSTS to BPS-12/15 as according
to the procedure mentioned in the impugned
rule/notlflcatlon dated 13" November, 2012

Respectfully Sheweth:-

1) That the Appellant has filed the above t1tled-serv1c-e
appeal before this Honourable Tribunal, in which no date
of hearing has yet been fixed. -

2) That Respondents vide notification dated 13-11-2012 with
regard to the fresh education policy has given a method of
promotion, which is bound to violate the promotion right
of the thousands of teachers including the Appellant.

3) That the Appllcant/Appellant has prlma facie and is very
sanguine for its success.

4)  That the three ingredients i.e. prlma facie case, balance
of convenience and irreparable loss as per - spirit of the
rules for granting injunction are present in the
accompanying appeal. ' '

5) That in case the injunction as prayed for is denied, the
Applicant/Appellant would suffer extreme irreparable loss
as impugned vacancies will be fill up and there would be
no chance for Applicant/Appellant’s accommodation.
Therefore, it is in the interest of justice to stay further
proceedings on the impugned notification dated 13-11-12
till the final decision of the instant appeal.




&

6) ~ That the facts and grounds taken in the me-mo of appeal' .
may kindly be considered integral part and parcel of the
instant appeal.

It is, therefore, humbly requested't‘ha't in the

light of above submissions, this Honourable Tribunal may please’ "

be kind enough to restrain the Respondents from taking -any

action towards promoting the PSTS teachers on the basis of. =

above noted notification.

lThrough:
(MATI ULLAH'K
Advocates, -
Dated: -26" March, 2013 High Court, Peshawar
AFFIDAVIT:-

|, Sultan Jan S/0 Mir Sarwar Jan, do héréby solemnly .

affirm and declare on Oath that all the contents of accompanying
appeal are true and correct to the best of my knowledge and
nothing has been concealed or withheld from this Honourable‘ ‘
Court.

~ ol

DEPONENT




*z} FLEMENTARY AND SECONDARY EDUCATION DEPARTMENT [ AEN 1.
' NOTIFICATION ‘
Peshawar, duied the November 13,2012 . - | |
No. SO(DE)-!-DJSSRC/\IE ‘mg/vop,rfe achine Cadre:- In erbd"n\,e of the piovmons contamcd in SLb rulP (2) of rule 3 ¢fthe Khyber P‘.khtu nihwa Civil .

-

GOVERNMENT OF THE KHYBER pA ;{H'l’t\'f\'ii\&' A

_Scrv nts (‘ \D
: Educauon Department in co'n‘usd ......
muatificarion and other conditions spe fied

said Appendix and the s¢hedule therewiin.

b The Secrst ary to Govt. r’v{hyber

2. “Tna Sscra r; o Govi. of Khyoer

% The Secretary io Govt. of Khyber P2
4 Tha Qwaeretary Knvber Pakitupkhva
o, me :‘*(.\,CUﬂ(c‘.m Geilél, Ny o

2 et (T

InY N WS _3..
. The Directer = Khyioer 2z

T M DR e 34

niment, Promotlorl and Tlfm fer

7) Rules, 1989 fmd in supersesswn of all Notuuatwna issued in this behalf, the Elemeq ary and Seuondary

1 otade

in the Appendix to this Notification which slwll be Wﬂpllcablc to all the posts SDEVII‘td in Column No. 2 of he

/

h ey,
.‘l/w’-' |

SECRETARYTO G OVERNVU_.NT OF THE I KH;Q’B ER PAKHTUNKHWA
ELEMENTARY AND SECONDARY EDUCATION DEPARTMENT.

Y

4. Pubiic Sarvice Commission Pashaway.
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{1 7ha Danuty Diractor Datasasersan ek
12, A1l District Coordination Officers in Khyber Pakhtunkhwa, )

i3, Al -Executive District Officers Elementary, & Secondary Education, in Khyber Pakhtunkhwa,
£4. All District Azcounts.Officers in Khyber Pakhtunkhwa /Agency Accounts Ofiicers FATA.
15, All Agency Education Officers FATA. .

18, P Sto Gevernor, Khyber Pakhiunkhwa.

17. P.S to Chief Minister, Khyber Pakhtunkhwa,

19. PS to Minister E&SE Khyber Pakhtunkhwa Péshawar.
20. PS to Secretary EQSE Department.
21. Master File.
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Education, from a recognized University.

and Certified Teachers (Home
Economics) with at fer~ Gve years
service | us .mu
qualification mentioned *in column
NO. 3;

four per cent from amongst the
Drawing Masters with at least five
years service as such.and having
qualification menticned in coluinn

No.3;

5
}"l." nuvuu_

(i)

four per cent frum amongst the
Physical Education Teachers witt
at feast five years service as such

i .
" e e nn. it maeng ' c(“
= mgeesanll eoied

(iii)

i faas
tetene Rive -

ineolumn No, 3;

S.i¥o. Momenclature of the 'Minin;twlm c}ihfiﬁcation ant ¢xperience for Age Yicthod of recraitinent, !
P R _..,.....-posf.,, . “initial appointrent or bv transfer. limit.
1, 2. R T T ST SRR L PP S
L. Secondary Schoo! Teacher | (i) Second class Bachelor’s Degrce with two| 18t035 | (a) Fxfty pei ,ent by promotlon ‘on the basis
(BPS-16). subjects as “Chemistry, Botany, Zoology,: years. . of seniority-cum-fitness, in the following
Physics, -Mathematics, Statistics Humanities manner: )
¢ ; ivalent groups trom ’
and qtheci Ueg'\:lelrsit 'OI‘D P P a (i) forty per cent from amongsi ihe
o .
recognized Lt Y Certified  Teachers  (General),
Certified Teachers (Agriculture)
i in E { r Bachelor’s Degree i Do I >
(i) M.A in Education 0 Bachelor’s Degree in Certified Teachers (Industrial Arts)

Pt e s
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'
. . Shaodi Liiive gyl

enuonPd i« ,olumn No 3; and

[ N S

" (v) one per ‘dent from “amonigst the |
Arabic Teachers with at least five
years service as such and having ‘ oy

. : qualification mentioned in Commn S

R . No.3; and " '

(b) fifty per cerﬁ by initial recruitment. | !

Senior Arabic Teacher | -
' , from amongst Arabic Tearhe;s. with at

17
-1 ‘ 1gst AT
teast five gears service as sudll and Bavin

11(]

—

R , By promotlon on the basis of seniority-cum- . |
i . e
|

' ) ’ 1] .
‘ . ‘ : qualification a8 prescribed for fmtia
recrutment of Arabiv Teaviian.

l Senior Theolooy Teg.chx.r N By promotion, on the basis of’ semontv -cum- .
g S fitness, from amongst Theology Teachers, with

(STT) (B-16). R .
' ' ' : ‘ : at leadt five years service as such and havmo N
qualification as prescribed for nitial recruttment M\

_ N of leolwv Tearhel
. - P - - = .._______.._._~—-——_____ i
: ' o Y p::.-:nt‘cr.‘ on the basis of seniotity-cum- \\_é
itness, trom  amongst Certified Teacaers

it
(G e“erai) with at least {ive years 51 \me as such
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: 5 ) . senior Uetnided Teaoner . - ' —TM - piomadiion, oo fhe basiz of ségﬁbp:;ii;;-e;:'f.ésf-t';.E' '
! Ciindusivial Acty i ftnsss, From smongst Certified Teachs w5 ! .
TABES-10, : L : . T - UNAUSINAL ATES), Witn ac‘ieist fve years sérvice | -}
i ' : fas such and having quaiificai‘on as prescribed ?
_ , for initial recruitment' of Certified Teacher - .
_ T I T T s s e s e e s e LT e e (ndustria AU )T e e e %
6. Senior Certified Teacher - . o - | By promotion, on the basis of seniority-cum- i
{Agriculture) - . . C : fitness, from amongst Certified - Teachers ‘
i (BPS-16). : _ o o - - | (Agriculture), with at least five years service as i
‘ ~ | such and having qualification as prescribed for o
é initial  recruitment of Certified Teacher ¢
(Agriculture). ,
7. Senior Drawing Master - - By promotion on the basis of seniority-cum- . ?
) (BPS:16). o . ' ' " | fitness from ‘amongst Drawing Masters, with at
H ﬂl | , i . , A . . _ - qualification as prescribed for initialsrecruitmen f )
; ! of Drawing Master ; '
! 3. Senior Certified Teacher - | - By promotion, on the basis of seniorityvcum—l :
2 (SCT) (Home Economics) _ e fitness, from amongst Certified Teachers (Home i
] . (BPS-16). . : Economics), with at least five years service as . g
1’ : ' such and having dualification as prescribed for! aC -
o A ) L initial recruitment of Certified Teacher (Home ! AYUAN :
S , . : S RN TR TN IR ey A
P8, Senior Physical Education - _ By promgtion, on the basis of senio:ity-cun-ﬁi\\{ ;
. Teacher (BPS-16). ~ ~ fitness, from amongst Physical Education |
. ‘ ) ‘ " Teachers, with at least five years service as such |
| | | ! | and naving qualification as prescribed for initial !
i ! i i | recruitment of Physical Education Teacher. '
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“or Darul Uloom: Saidu Sharif Swat, Darul

- Utoom Charbagh Swat, Darul Uloom.Chitra al L

Dorui- Uloom Darosh Chitral and any other
Govemmeni-tun Darul Ulcorm, as notitied by
the Government from time to time; or

Second Class Master’s Degree in Arabic from

gy Lysd wum i

Theology Teacher (TT)

(BPS-15).

a recognized University. o
Second Class Secondary School Certificate, | 20 t0 35 Seventy-five
from a recognized Board with Shahdatul} years. recruitment; and

Alamia from 2 recogmzed Tanzimatul
Wafaqul Madaris or” Darul Uloom Saidu

X
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Darul Uloom Chitral, Darul Uxoom Dalosh
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Uloom, as notified by the Government from
time to time; Of

Laoota \/\A\)-l.v h SWRL,

twenty-five
basis  of

five years'
qug.mluauuil

recruitment of Theology Teachp

¢ In case of non availability of
person for promotion, then by mmal

s Second Class Master's Degrse m Islamiyat
from a recognized University. . -pecruitment.
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. : . . © o - qualification-  prescribed . ‘for initial
) [& R (e T SRR S N e N recrulfment  of }Cc_r_ti‘ﬁed '_Teacher
Y , : ' (Genetal): I
b , : : ‘ - © Provided that if no suitable
' - : cT . o " candidate. is available amongst the

Primary School * Head Teachers for
transfer, then the posts will be filled by

.
»

i ' o promotion on the basis of seniority-cum-
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h#BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR :
' : . .

H@'Jb&%&'m JHM ?,STC'QS /Q' H ?"g"w K&QQ K%‘i//{;‘....‘....l.Applicants

The Secretary Elementary‘& Secondary Education Department Khyber PakhtunkhWa, Peshawar &

others

PARAWI

SE COMMENTS/REPLY FOR AND ON BEHALF OF THE RESPONDENTS

SERVICE APPEAL No: 774 12013,

VERSUS

------ Respondents

No:1,2,3&85. :

Respectfully Sheweth:-

Preliminary objections

1

(U8}

10

11

12

13

The appellant has no cause of action/locus standi. ' A .
The instant appeal is badiy time barred.

The appellant has concealed the materiél fact from this Hon! able Tribunal hence
liable to be dismissed.

The appellant has not come to Hon!able Tribunal with clean hands.

The present appeal is liable to be dismissed for non joinder/mis-joinder for
necessary parties. . :

The appellant has filed the instant appeal on malafide motives.
The instant appeal is against the prevéiiing laws & rules.
The appellant is stopped by his own conduct to file in present appeal.

The instant appeal is not maintainable in the present form & also in the present
circumstances of the issue. ' :

This Hon!able Tribunal has no jurisdiction to adjudicate the present appeal.

The appeliant has not submitted any departmental appeal through proper channel
and in accordance with Section -22 of Khyber Pakhtunkhwa civil servant Act 1973
and civil servant appeal rules 1986. Hence the present appeal is not tenable and
liable to be dismissed.

That the rule 3(2) of Khyber Pakhtunkhwa Civil Servant (appointment, Promotion
and Transfer) rules 1989, authorize the department to lay down the method of
appointment, qualification and other conditions applicable to the post in

- consultation with the Establishment & Administration Department and Finance

Department. Hence the appeal in hand is lable too be dismissed.

That it was observed by the Apex Court that it is exclusively with in the domain of
the government to decide whether a particular qualification will be considered

sufficient for promotion from a particular grade and it is also with in the domain of
the government to change the above policy from time to time as no body can claim
any vested right in the policy. -
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ON FACTS

This Para pertains to the service record of the appellant. While the appellant has not
presented his appointment order and attested copy of service book, hence no
comments.

Incorrect, The statement of the appellant in this Para is misleading one and
meaningless.

In fact according to the prevailing method of recruitment as per notification dated
13/11/2012 (annexure “C” of the appeal ) on $/No: 21 the appointment of PST shall
be made by initial recruitment on merit having the prescribed qualification and age
as in columns 3 & 4. Moreover, the same rules were framed with the consultation of
Establishment & Finance Departments.

As replied in fore. going Paras.

Correct to the extant that respondent department notified the rules for the
recruitment and promotion for the teachers of various cadres dated 13/11/2012, in
accordance with the prevailing law, rules on the subject and to improve enhance the
quality education in the best interest of Public while other contents of this Para are
incorrect, misleading one and denied.

The mentioned rules and qualification in this Para are applicable to those fresh
candidates direct recruitment having the age 18-35 years and intends to enter in the
E&SE Department as PST BPS-12. While the appellant has 32-years service.

Incorrect and denied. The rules/qualification mentioned in this Para is not related to
the appellant being PST. The qualification and other condition mentioned in this
Para relates to senior PSTs BPS-14 and their promotion to Head Teacher post BPS-
15 in E&SE Department. It would not be out of place to mention here that under the
said rules/policy hundreds of PSTs has already been upgraded/promoted to senior
PST, and Head Teacher post and the same are not impleaded in the present petition.

Incorrect and not admitted. No civil servant has legal and vested right in promotion
and policy as held by the apex court while the government has the right to enhance
the qualification and standard for recruitment and promotion in order to maintain
efficiency in service and to improve/uplift the standard and quality of education, in
best interest of public. The appellant himself is responsible for not improving his
academic qualifications, teaching skills during his 32-years service, being
connected/attached with teaching profession.

Moreover the appellant has not filed any departmental appeal representation
through proper channel and in accordance with civil servant Appeal rules 1986. The
alleged/annexed departmental appeal is neither through proper channel no diarized.
The mentioned appeal dated 7/12/2012 is posted on 8-12-2011 which is strange
enough & question mark on the face of receipt as (annexure“F” D&E of the
appeal) and also against civil servant rules 1986, hence the whole Para is denied
being deceptive one. :

Incorrect & not admitted. The present appellant does not fall within the definition of
aggrieved person and there is no reason for the petitioner to be aggrieved from the
mentioned prevailing policy dated 13/11/2012. While the appellant did not implead
the upgraded/promoted and the said rules and those having the higher qualification
than appellant and waiting for promotion. Hence the appeilant has no cause of
action / locus standi to invoke the jurisdiction of this Hon!able Tribunal, hence the
appeal in hand is liable to be dismissed inter alia on the following grounds:-



@\ GrOUNDS

A Incorrect & not admitted. The statement of the appellant in this Para is false, against
* the facts and record. In fact Primary School Teaching certificate i.e PTC is required
qualification for PTC teacher (now PST), hence the whole Para is denied.

B Incorrect and not admitted. How it can be justified that the appellant possessing
only SSC, be treated on equal footing with other PST teachers having higher
academic and professional qualification, and the same is against norms of natural
justice and merit. :

C The statement of the appellant in this Para is baseless against the law, rules on the
subject and without any legal support.

D Incorrect and denied. The statement of the appellant in this Para is based on
malafied motives.

- E Incorrect and not admitted. The statement in this Para is against facts. The length of
' service for promotion/up-gradation is mentioned in the said notification i.e in S/No:
19 & 20 in column: 3.

F The statement of the appellant in this Para is ambiguous and meaningless hence
needs no comments.

G Incorrect. The appellant has been treated in accordance with law, rules on the
subject constitution of the Pakistan.

H The responderits seek the permission of this Hon! able Tribunal to adduce more
grounds & proofs at the time of arguments. :

In view of the above submission, it is requested that this Hon’ able Tribunal
may very graciously be pleased to dismiss the appeal with cost in favour of the

respondent Department. /‘{7
Secretary m\r :

Govt: of Khyber Pakhtunkhwa, y ‘ Elementary & Secondary Education I
&y "

(Finance) Department Peshawar Khyber Pakhtunkhwa
Peshawar.

t

S

—

Accountant General » ecretary
Khyber Pakhtunkhwa, Peshawar. Elementary &/ Secondary Education
Department, {iovernment of Khyber
Pakhtunkhwa

N ) - . . - DR .
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BEFORE THE KHYBER PAKHTUNKHWA SERIVCE
TRIBUNAL PESHAWAR

APPEAL NO. - 12013,
.................................................................. Appellant.
Versus
Government of Khyber Pakihtunkhwa through,
Secretary Elementary and Secondary Education
Peshawar and other’s......civvviiiiiiiiiiirieecirneeeenreeneenrisenrerasnsnenns Respondent.
(Reply on behalf of respondent No. 4)
Preliminary Objections
). That the Appellant has no cause of action.
2). That the Appellant has no locus standi.
3). That the instant appeal is not maintainable.
4). That the grievances of the appellant not covered under the rules.

Respectfully Sheweth:-

Para No. 1 to 8:- Relate with respondent No. 1 to 3, however, it is
submitted that whenever Notification is issued by the Government or any Department,
then it is Obligatory for the Departments to follow the rules. Verdict of Notification dated
13.11.2012, is very clear, therefore, the appellant is not entitled for any benefit.

' The appellant has- no grievances against this office, therefore,
Administrative Departments (Both) will be in a better position thereby satistyving the
appellant. _

It is, therefore, humbly prayed that the name of this office may be
excluded from the list of respondents.

—/

. /
DEPUTY ACCOUV/]‘ANT GENERAL
(Litigation)
KHYBER PAKHTUNKHWA.
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< 15.All Agency Education Oficers FATA :

i 18.P.S to Governor, Khyber Pakhtunkiwa. o . _

7. P.S to Chief Minister, Khyber Pakhunkhwa. ‘ . : ' L : \

18. P.S to Chief Secretary, Khyber Pathtunkhwa ) C S S o
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