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JUDGMENT

' MUHAMMAD AAMIR NAZIR, MEMBER: Naseem Ullah, Ex-Constable No. 19'0,

hereinafter referied to as appellant, through ‘the instant appeal u1:1der section-4 of ‘Khyber
Pakhtunkhwa_Service Tribunal Act 1974, has impugned order dated 12.123.2014 vide 'which.th:e o
A ;ppéilahf was aWafdéd major:punishment, of dismissal- from servic;e with’ .immediate effect.
Agamst the 1mpugned order, appellant filed a departmental appeal but the same was also turned

down by the appellate authority vide order dated 02.03.2015.

-2, Brief facts of the case giving rise to the instant appeal are that the appellant was

initially appointed as Constable in the year 2007 in Police Force of District Nowshera. That the'




appellant performed his duties to the entire satisfaction of his superiors and there was no

_complaint or inquiry pending againsf him. ".fha_t on 10.12.2014 the appellant was on his du;cy
and met his friend nam_Le'Iy~ Sher Mohammad who paid him his dué amount of Rs. 500/- on
demand of the a_ppellant. That the return of due amount of Rs. 500/- .was captured on a video
, .camera by someone, and was uploaded on Social Media and show-it as an act of bribefy. That
respbﬁdent No. 1 on 12.12.2014 suspended the appellant and onAthe- samé date he was served
with a show cause notice with the ciirection's to submit the reply within seven days. However,
the appe.liant. was- compiled to submit the reply on the same andl-the respondent No.1 without
g'i\;ing opporttinity of personal hear-ing, dismissed him from service vide impugned order dated
‘: ‘1‘2.12.2014. That against the impugned order appellant filed depaﬂfment;al appéal which Was

turned down by the appellate aut'horify vide order dated 02.03.2015, hence the instant appeal.

3. Learned counsel for the appellant argued before the court that the éppéilant has
.fri‘endship with on Sher Mohammad who has secured Rs.iOOO/- as loarfl’ from the dﬁpellént.
Tﬂat oﬁ v1'0.12‘.i2'014 the appellaht demanded the return of due ar_hciﬁnt and Sher Mohammad
paldhlm -Rs. 500/-.' That someone captured that incident on camera and ﬁploadéd it on ‘Social
Meciié to show it as an act of bribery. That respondent No.1 without enquiring into the matter
: and withéut recording the statements of the said Sher Mohamrﬁad ﬁlaceéi the 'apﬁ):el]ant under o
suispe‘nsior'l .an.d‘there-after issuéd a show cause notice‘on- the §afﬁe 'déy, and gombiled the
appellant to subfnit the reply. That respondent No.1 in a ﬁasty way ‘passed the i@pugned order
on thé same very day dated 12.12.2014 vide which the enquiry was disl_oensed_Wit‘hé and the .
aﬁpellant was disrnisséd from service even without giving him oppor:tur'lity of p:e:rs;)r:lal heariﬁg. :
Learned ‘c.ounsel fof the appellant argued that it ';vas mandatory upon the:-‘responderits; to hgve ‘
ser{/e‘d the charée sheet and there-affer conducted a proper enquiry so tl;afthe appellant should
have providéd ‘(.)ppo-rtunity of fair trial as enshrined in the constitution. That this very: act 'v-vi.th -
the appellant is based on nialaﬁ_de and the_ impﬁgned order has no v'alidi’ity-ih tfhe.-eyes of law.
That the abpellant was also charged for the same act vide FIR:No.2 u;n'clerfAnti Comiptiéh Law

'--but shbsetluently al:)j)elléﬁt' gét%‘-acqh.itted' due to fack of evidenqé. Hence by aécepting.the
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instant appeal the impugned orders be set aside and the appellant be reinstated into service with

all back benefits.

4. Learned Aséistant A.G on the co_ntraiy argued before theAcouI’t that since the appellant
wa‘s involved in taking ‘bribefy and this act of ihe appgllant was filmed and v\:/as -uploaded in
Social Media therefore, there was no justification to conduct any enqﬁiry into the‘r_hat‘ter. That
. the rgspondents have rightly awarded major punishment to the appeilant by dispensing with the
enquiry as per Police Rules. That the instant appeal is-devoid of any merits, hence be

dismissed.

5. We have heard arguments of learned counsel for the appellant and learned Asst: A.G

for the respondents and have gone through the record available on file.

6. " Perusal of the ‘case file reveals that the _appeliéﬁt Whiie on Auty as.a rider squad at
'quwshera"Cloth‘ Market .“was filmed whén- he was taking Rs. 500/- from a cloth- merchant
na'rﬁely Sher Mohammad. Tﬁe video was 'later-on uploaded on Social Media and also displayed
“on Khyber News TV Channel. As é consequence- of which a show cause notice was issued to
the éppellant on 12.12.2014 and on tile same day upon the receiving the reply of the ‘appel]ant,
he4was aWarded major bunishment of dismiss_al from service by the competent éutho’rity/
' fESpondenl No.1 by dispensing with enquiry under Rule-5(3) of Khyber Pakhtunkhwa Po‘lice

Rules, 1975. Though the appellant in his written reply claimed that he had given loan to his

friend Sher Mohaminad and at the relevant time the Sher Mohammad was returniﬁég o hiin the
' .due‘a'x:néunt, however this inci(ient was ﬁlmed by someone and uploaded on soéi'al 'mecllia,for
ulterior motives. The said Sher Mohammad also submitted afﬁdavit suppciitiﬁg the cla{m of the
%i});pf;_llan; but the matter was not enquifed by the respondents and the appellant was awarded
major }Sunishfrfent of dismissal from ;s;ér'\/i.cé~in: a hasty way {;\/:iihoﬁt édopting proi)er prbcedure.
In case of imposing ‘major penalty, principles of natural justice"required that regﬁlar enq-pliry
should be conducted 'in the matter and opportuhify' of defense ‘a-nd.'p'ersorixél iléarii)gﬂs'hould be :

provided to a civil servant proceeded against, otherwise the civil servant would be condemricd



unheard and major. penalty of dismissal from service would be imposed upon him without

adopting tlié required mandatory prpcedure, resulting in manifest injustice. Reljanée in this
respect wéJ placed on 2008 SCMR 1369, 2009 SCMR 412. Similarly, mere issuance of show
cause notice and affording an opportunity of personal hearing was not sufficient aﬁ_d the order
of dismissal from service in these circumstances was without lawful authority. Reii_ance placed
on 2015 PLC(C.8)381. Furthermore, where the civil servant was not afforded a chance of
personal hearing before passing of termination order, such 01'fder would be .void ab-initio as laid
down iﬁ 2003 SCMR 1126. Apért from the above, the appellant was also charged in a casé FIR
No. 2 idate‘d 09.02.2016 ws 161/162/163/164 of PPC read with sectiofi 5(2) of prevention of
Corruption Act for the said incident and after facing the trail the ap};ellaﬁt 'got adquitted _uhder

Sec-249-A Cr.PC, wherein it was held by learned Judge Anti Corruption:-- |

“In these circumstances where the video clip forming the very basis of this case.

has not been seized either by the inquiry officer or the investigating officer as a

case property; where Pervez Khan who had allegedly ﬁlméd the quesl'ione:d

incident has_been abandoned by the prosecution as he was not supporting the

L4

prosecution version; where the said Perves Khan had_submitted an_affidavit

- categorically denying the factum .'of ?z‘lming the question incident or its telecast

on the Khyber News or any other news channel; where no video cli'p, cloth or

case amount was seized by the inquiry or investigating officer as case property

to support the plea of prosecution to connect the accused with the commission

of offence and vhere_no one has been examined during the inquiry or

investigation 1o even alleged that the transaction. if any, taking place between

the accused was that of illegal Qratiﬁcdtion, there seems to be no probability of

the accused being convicted of any offence even if the remaining evidence of the

' .o RN "- . :
prosecution is recorded.

Hence on the above stated circumstances, we are constrained to accept the instant a:ppea_l by
setting aside the impugned order dated 12.12.2014 and reinstate the appellant into service. The
respondents are however at liberty to conduct a de-novo enquiry if they deemed appropriate

within the span of sixty ddys. If the inquiry is not conducted within étipulated period appellant




would be deemed to have been reinstated With all back benefits. Appe'_al 1s accepted on-the

above terms. Parties are left to bear their own-costs. File be consigned to the record room.

7. . This Judgment will also dlspose of other connccted Appcal beanng No. 191/2015 by

~ Talib Jan, 1nvolvmg common quesllon of law, in the same manner.

ANNOUNCED | |
09.122016 ' :

(MUHAMMAD AAMIR NAZIR)

: o : MEMBER
s U (ASHFAQUETAY) . T - o
: : MEMBER : :




23.09.2016 . Appellant in person and Addl: AG for Erespcndents present.
- Arguments could not-be heard due to- general strike of the Bar. To

come up for arguments on 09.12.2016.

Member Member

09.12.2016 COunsei for the appellant and Mr. Kabif_ullah Khattak,A

Assistant Advocate General for respondents present.

Vide our detailed judgment ef today consi'_sts of ﬁve pages .
placed on file, we are constrained to accept the mstant appcal by
setting a51de the 1mpugned order dated 12.12: 2014 and rcmstate
the appellant into service. The respondents are however at lxbcrty
to conduct a de-novo enquiry if they deemed approprlate w1th1n
the span of s1xty days If the 1nqu1ry 1s not conducted w1th1n
stlpulated perlod appellant would be deemed to have been
reinstated with all back benefits. Appeal .is accepted on the above

~ terms. Parties are left to bear their own costs. AFile'be COnsigned to .
the tecor_d. A |
Announced : | V\/\_’% .
09.12.2016 ' ~ S .
(MUHAMAMD AAMIR NAZIR)
MEMBER

/{\Q\ N *
(ASHFA(%E TAJ)
- MEMBER
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27.07.2015. - 'Appellant in- person and Mr. Wisal-Ahmed, Inspector (lgega'l)-’

alongwith Addl: A.G for respondents present. Requested for.

adjournment. To come up for written reply/comments on 14.-10.20154.

Chatfman’

PN -

*14.10.2015 Appellant with counsel and Mr. wisal Ahmed, Inépéctor (legal)
. ~a|longwith‘ Assistant A.G for respondents present. Para-wise reply
submitted. The appeal is assigned to D.B for rejoinder and final hearing -

for 9.2.2016.

Chawfman

- 09.02. 2016 ‘ Clerk to counsel for the appellant and:“A‘sst:r

'AG for respondents. present. Fresh Wakalat Nama submitted
(R i - . Lo N . s . . i

which is placed on file. Clerk to counsel for the appellant | '

requested time for rejoinder and arguments. To come up for.

arguments on S - 5 —2. ,,/6

MEMBER

g

-
e
Yar

05.05.2016 Counsel for the appellant and Mr. Usman Ghani, Sr.GP for ~ {7
respondents present. Counsel for the appellant requested for
: A-'adjournment. To--(;ome up for arguments on 23.09.201

Membet




S, IsouooisE (M #azal:Miabood;: Advocate o behalfof ounsel fdtithe> 4,
3 : ’ ‘ ‘ apnellal;; present Semo]: counsel for the appellant Ls,\stated tg

\. uh “,- . ; ..4 J)_x o—_‘_,,. PPy

have gohe abroad for performmg Umra Adjourned to 15.04.2015

/r't-.C‘f_é..?‘j”'ﬂan

NSRS TS

_ *x-% | 15.04.2015 o Counsel for the appellant is not in attendance due to-strike

‘of the Bar. Adjourned for preliminary hearing to 28.04.2015

before S.B.
hg)l |
Chdirman
5. ~ 28.04.2015 Counsel for the appéllant present. Learned counsel- for the

appellant argued that the appellant was serving as Constable when vide
impugned order dated 12.12.2014 dismissed from service on the ground
of taking illegal gratificaﬂon on 10.12.2014. That the appellant preferred
departmental appeal which was rejected on 2.3.2015 and hence the
instant service appeal on 6.3.2015.

That no inquiry including show cause notice etc were issued in

the prescribed manners and no opportunity of hearing was extended to

- the appellant as the entire exe'rAcise was undertaken and completed in
.one day. |

Points urged need consideration. Admit. Subject to deposit of

se‘curity and process fee within 10 days, notices be issued to the

respondents for written reply for 27.7.2015 before S.B.

“ Chﬁgn



heal;'ing to be put up thereon >b—3 1y
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CHAIRMAN

Form- A 5
FORM OF ORDER SHEET
Court of - | _
Case No. 190/-2015
S.No. | Dateof order Order or other proceedings with signature of judge or Magistrate
| Proceedings : -
1 2 3
1 06.03.2015 The appeal of Mr. Naseem Ullah presented today by Mr.
:Muhammad Arif Jan Advocate may be entered in the Institution
register and put up to the Worthy Chairmgn for proper order. |
| | . R v
L - This case is entrusted to Bench fI:flor prelimihai’{;
| 9 —3— N :
5 b




BEFORE THE HON’BLE CHAIRMAN SERVICE TRIBUNAL, KHYBER
PAKHTUNKHWA PESHAWAR '

Service Appeal No... .. 'QO oo /2015
Naseem UNlah ... ... Appellant
. VERSUS
District Police Officer & others...................................... Respondents
INDEX |
S.No Description of Documents Annex |Pages
1. Grounds of service appeal - &
2. Affidavit Ky
3. Addresses of parties VA
4. Copy of suspension order dated 12.12.2014 A 7
5. Copy of Nagal Mad B %
6. Copy of show cause notice | C 7,/0
7. Copy of reply to show cause notice D 1) 12
5. Copy of Dismissal order dated 12-12-2014 E /3
6. Copy - of departmental appeal 23-12-2014 | F&G
| and order dated 2-3-2015 I4-18
7. |Copyof FIR H /7
8. | Copy of Affidavit | J do
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 Through . QE%
_ Muhammad Arif Jan

Advocate Peshawar




- BEFORE THE HON'BLE CHAIRMAN SERVICE TRIBUNAL, KHYBER

PAKHTUNKHWA PESHAWAR
- . A.W.2.Provine
_ Borvice w:b _
D _ Diary ﬁ%o —

Service Appeal No.. tﬁl 2015 | msed.Q _570/
Naseem Ullah Ex- Constable No 241 S/o Hikmat Shah R/o Kusheg|
Payyan, District Nowshera ................................................Appellant

VERSUS

- 1. District Police Officer Nowshera
2. Deputy Inspector General of Police Mardan Region -1, Mardan
3. Provincial Police Offlcer Khyber Pakhtunkhwa Peshawar
......................................................................... Respondents

APPEAL UNDER SECTION 4 OF KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED ORDER_DATED
02.03.2015 PASSED BY RESPONDENT NO.2 WHEREBY HE
MANTAINED THE ORDER DATED 12.12.2014 PASSED BY
RESPONDENT NOf1. '

Prayer in Appeal:

On acceptance of the instant service appeal, the impugned
Orders dated 02.03.2015 passed by respondent No.2 and the order
dated 12.12.2014 passed by respondent No.1 may graciously be set
aside and the appellant may kindly be restored /re-instate in service
with all back benefits.

Any other remedy which deems fit by his Hon’ble Tribunal in the
t¢,4atere'.~‘.t of justice, may also be granted in fever of appellant.

oN

Respectfully Sheweth:




. That the appellant was initially appointed as Constable No.241 on

13.10.2007 in Police Force, Police Department Khyber Pakhtunkhwa
and was posted at District Nowshera

. That the appellant performed his duties to the entire satisfaction of

his superiors and there |s/was no complaint or inquiry pending
agalnst him.

. That on 10.12.2014 the appellant was on his duty as a riﬂder squad at

Nowshera Cloth Market where he meets with his friend namely Sher
Muhammad S/o Malak Sharbat R/o Afghan Muhajar Camp Azakhel
District Nowshera and paid him his due amount of Rs.500/- on the
demand of appellant. ‘

. That the movement of the“refurn of the due amount Ré.SOO/- of debt

was captured on a video camera by someone, and was uploaded on
Social Media to presume this as an act of bribery.

. That the Respondent No.1 taking a'suo-moto action against the

appellant on 12.12.2014 by passing the suspension order which is
annex -A and closed the appellant to police line then vide nagal mad
7 dated 12.12.2014 which is annex-B, the appellant was enclosed to
quarter guard and further inside the quarter guard the appellant

- served with a show cause notice on dated 12.12.2014 which is

annex-C and reply was asked within 7 days which is annex-D.

. That the appellant was compelled for the reply of the show cause

notice, thus he submitted the same with the facts mentioned therein
but the respondent No -1 ignored the written reply of the show cause
notice without giving the opportunity of personal hearing and inquiry

etc, the appellant was dismissed from service in hasty manner by

respondent No-1 vide order dated 12.12.2014 which is annex-E.




()

. That the appellant be'ing aggrieved filed a departmental

representation on 23.12.2014 which is annex-F before the
respondent No.2 which was too dismissed on 02.03.2015 which is
annex-G. '

. That the appellant is being aggrieved from the impugned orders,

‘hence the instant appeal on the following amongst other grounds ;

GROUNDS

A. That the acts, commissions and omissions of respondent No.1 & 2

(hereinafter impugned) are patently illegal, un-lawful, without lawful

- authority, of no legal effect hence having no value in the eyes of law

thus be set aside and the appellant may be restored/reinstated in his
service with all back benefits.

. That no proper departmental enquiry what so ever be conducted in

proper manner against the appellant, moreover the appellant was
also kept in detention and astonishingly the whole proceedings were
conducted in a single day i.e 12.12.2014 which amounts to abuse of
law and shows the personal grudges of the respondent No- 1 with the
appellant.

. That the respondent No.1 & 2 are badly failed to follow the existing

policies, rules and regulations.

. That the respondent’'s No.1&2 only relied on the video clip of social

media which is common technique of blackmailing and rivalry in
today’s society and which can be easily edited by the professionals.

. That surprisingly the respondent No.1 knowing the facts also charge

the appellant in a criminal case FIR No. 378 dated 14.12.2014 for the
same offence and this act of the respondents is a clear violation of
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natural justice, hence needs consnderation of this Hon'ble Tribunal.
(Copy of FIR is annex- H) i

F. That the respondents No- 1 58‘ 2 also ignored the volume of service of
the appellant while awarding ltl'ie major penalty.

G. That the Sher Muhammad S/o Malak Sharbat also solemnly affirms
and declared on oath that theEI'm|staken amount of bribe was the debt
and was not the bribery mone{% Which is annex-J. ’

H. That no charge sheet, personal hearing and no explanation been
conducted/served against appellant which is against the laid down
rules and regulations and thus this act of the respondents is amounts

to abuse of law.

|. That the impugned orders are. {/ery harsh and do not commensurate
with the facts and law and othw circumstances of the case.

!.':?. J
il
I
i

K
i,
.I

&

f

It is therefore most humt!wy prayed that on acceptance of the
instant service appeal, the 1mpug§1ed Orders dated 02.03.2015 passed
by respondent No.2 and the order dated 12.12.2014 passed by
respondent No.1 may gracnously be set aside and the appellant may
kindly be restored lre instate in service with all back benefits.

Any other remedy whlchf}g i’}ms fit by his Hon’ble Tribunal in

the interest of justice, may also t,xr%f'granted in fever of appellant.
!

E!?i?: (_7/" |
Sl*' Appel&%té
Thfough QA?

1 Muhammad Arif Jan

Advocate Peshawar




BEFORE THE HON'BLE CHAIRMAN SERVICE TRIBUNAL, KHYBER
' PAKHTUNKHWA PESHAWAR

Service Appeal No.......................[2015
Naseem Ullah Appel!ant
| VERSUS |
District Police Officer Nowshera........... s Respondents
AFFIDAVIT

| Naseem Ullah Ex Constable No. 241 S/o Hikmat Shah R/o Kushegi

- Payyan, Distt .Nowshera do hereby solemnly affirm and declares on oath -

‘that the contents of the accompanying Appeal are true and correct to the

best of my knowledge and belief and nothing has been concealed from this

‘Hon’ble Tribunal.

E . . ’ ) ‘“’
. | gEz:NENT
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' BEFORE THE HON’BLE CHAIRMAN SERVICE TRIBUNAL, KHYBER

PAKHTUNKHWA PESHAWAR
Service Appeal No........................[2015
" NaseemUllah ... Appellant
VERSUS
‘District Police Officer Nowshera.................... Respondents

ADDRESSES OF PARTIES

APPELLANT

Naseem Ullah Ex-Constable No. 241 S/o Hikmat Shah R/o Kushegl
Payyan District Nowshera '

RESPONDENTS

1. District Police Officer Nowshera _
2. Deputy Inspector General of Police Mardan Region -1, Mardan
3. Provincial Police Officer Khyber Pakhtunkhwa Peshawar

Appellant

Through %
M Arif Jan & Khizar Hayat Khan

Advocates Peshawar
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o

Constabﬁe N St
Station, Nowshera Cantt ,,! w,as 'found involved m takmg

f h merchants of:Nowshera Cantt |the vnd':'__f'

- grattﬂcatlon from cIPt
! - which was uploaded on facefbook &| relayed on Khyber News channe .:1_ _.'

His, this, act has stlgmatrz -the department and d’estroyed the rmage
. of Police Force in the eyes' f general pu lic.: On accourpt of whlph he

was issued Show Cause No rce I He T bmttted his wri’ttejn eply

was found unsatlsfactory I o ; ;:é . S
’ AR o

_'_; o

: He was call

ed to the’ offlce o|f the undersrgned $heard 1@”’ ’ ¥
g |

jperson and he confessed his g nt Moreover suf'flcrent m te 1al\l 50
ed. Hel ce it'js dec1ded to proceed a ai1'\r\ ik \
\\

placed before the undersign
him wnthout aid of;enquiry |as|eEnV|saged. under ru\es 5t (3) of s< y.‘n' ]\
| HIER

Pakhtunkhwa Pohce Rules- 1975 i o et k) |

S '\
e Lnowers vesﬁed to me under
o

i

1is ereby awarde

. o Therefore m exercrse of th .
o :" . " Police'r-Rules, 1975 Constabie Naseemullah iNo.24 di _?‘
, % Major pu’nishmenté of dlsm SS| lfrom; servrce wrth i medlate effect 3\ \}" i \
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CRespected Sir, BT

mc. MARDIKN

APPEAL AGAIN’T 'I'HE ORDER PA’SED BY DISTRIC? POI.ICE OFFICER (DPO)

"4 - ‘NOWSHERA NO OB : 1548 DATED c- ‘12/$2/2014 IMPCSING: MAJOR PUNISHMENT .
_OF DIsSMIISAL FROM $ERVICE UNDER $ECTION 5(3) OF KHVBER PAKHTUNKHWA

: Coe : .l : : . ; : -~
C ’ R f\aP‘.
IN RESPECT OF'_.- : : ’ s ’ : S ‘ AA .

POLICE RULES -5 1915 . ) s

b

The cpphcont seehs few minutes out of vour hectic Schedule to brmg few facts to your hrnd

~'nouce

l) That, the applicant is the R/IO Kheshgi Payan Tehsil and District Nowshera Khyber-‘
‘Pakhtunkhwa ’ Pakistan and belongs to a respectc:ble fcmlly of the ‘area whlch ls
L’mown for publlc welfare orien..ed outlooh .

. .
. 42) < That, the appllccmt’s fcrmiy throughout thelr exlstence in the area hcs remomed a law’
ubldmg family. and has neither ‘given: any chance to their superiors to- raise their -
- eyebrows: regordmg thelr conduct nor been |nuolved in ony case of'crrmmai actwltles

~3) That the cppllcont is pecce Iovmg, Iaw cbrdlng, moderate rehguous !ecming person and

is neither involved nor -been - associated with any " fundamentatlist " or terrorrst
L orgomzclt!onloutflt St

4) That, the appllcont has’ served poluce Depcrtment of KPK fora stmt of tnme stretchmg
. from-since 31/10/2007 and during which he has given maximum output to his parent
" Department in lieu thereof he was occasionally given pat on the back by his superior
" but, unfortunately has: been served with charge sheet detalled in the' tltle contammg '
following points :- S . '

Y .
»-:('.';.-',e*:w -

wa) Hawng been found /n taking illegal grat/f/catfon from cloth
: ~ merchant of Nowshera Cantt duly video toped aond Uploaded on
social network face book and aired on Khyber News TV Channel.
thereby stigmatizing the Jdepartment and destroying good lmage'
.of Police Force irl the eyes of general public’
b) Retention. of appellant in police force -fraught with encourag/ng'f
/neﬁ‘/czency and unbecommg of good police officers

J_) That the cppllccmt subm:tted hxs reply replying and denying specnfrcally chorges

leveled but unfortunoteiy same didén't find favor with District Police® Officer (DPO) - -

Jhence, was visited uopn mo;or punishment of discipline -on the ground of cl!eged
cdmlssron of gurlt

6) That, the opplrcont seéeks benevolent indulgence. of you offrce to gwe sympathetlc

hearing to few foilowmg points namely:-

a) That; the applicant has become uuctlm of personal vendetto and settlmg ;
scores on the part of his enemies. o :

b) That, the conditions precedent and procedural safeguard prowded under,
law ensure Rule of law have been thrown to the wolves.

.©) That, order of dismissal is ouicome of hastily given , conjecture and *

mechomccl order beccuse appellant has not admitted gurlt as alleged in-

|mpugned order as there is no_material either written or ‘verbal material

on record showing his cdm:sszon of gunlt Jhence, impugned order liable to
~ bessetaside. -

" ¢) That, the cpplrcant had given debt to one Mr Sher Muharimad s/o Mcllh
Sherbat KhonCMC 10510106451 to the tune of Rupees 1000/- of which
Rupees 500 Had.already been recived whereas, remaining amount of

. Rupees 500 while being received video taped by Local reporter of Khyber
News and later on uploaded on social network Face book. This fact is duly
“confirmed by said debtor i.e. Mr. Sher Muhammad" vide his affidavit duly-
inscribed on stcmp paper # 472 [16/12/213. In this regord it is worth

Te

| termere = e o i ———
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vmentlonmg that said reported is. professional black mailer. who is- hcnds in

gloves with smuggling mafia of Nowshera Cantt and hell bent to stigmatize -
and cornering honest palice officmls who are serving their duties d:lugently

with fear of Almighty Allah in their eyes. The said reported on ‘seeing that -
‘appellant is not wiling to play. according to his tune has played the entire R
game. Viewed in this.context, the entire drama is mala fide and attempt to ~
_black mail not only appellcnt but, also entire police department ond if-this

. trend'is not reversed the entire police machinery of District Nowshera would

be hostage to profess:onol smuggling mafia and their henchman' like said’ '. R
.. ¢ reporter. That, the. cfﬂdcvut .of shop Reeper’ cnnexed separates facts from -
" fiction “and shows.- the - exact nature of .-entire’ ‘proceedings. Neither .

newsreporter nér said debtor was examined and -allowed to’ be cross-

examined by’ appellant thereby v:tlctmg entire proceedmgs os nothmg but,:

. manning‘and shallow.

.-d)y

")

That during h:s entire stint of service ‘he has not gwen any occasion to hlS.:'
superiors to raise their éyebrows regarding his conduct and was occas;onaily -

awarded pat ‘on the back for is:mertorious services. )
That, .in the age of unbrldled and unlimited media freedom in rat race

"amongst media chcnnels to increase their TRP , it" has now become a

g

fashion. and trend to malign honest Government: of‘ficwls by throwlng
unfounded allegations .to mar thelr career in wdy reminiscent of Mar
Carthy era in USA after WW2. hence, trend to be checked wlth full force to
prevent-career doom of honest officials

That the opplicant has also been facing. old enmlty in uulicge/fcmnly and

said enemies can also- be behind the whole drama .

That; neither' applicant was: afforded opportunity to cross excmmed both

"shop heeper and news reporter of Khyber ‘News Channel nor were ‘they.
‘produced: shence, violation - of principle of natural justice,and other -
cdmmsstrotwe safequards. The Impugned order has violated time tested”

and wisdom principle of: ddministrative law ie. AMEMO DEBET EJ‘IE

. JUDEX IN PROBIIA CAUSA : No man shali be a 1udge in his own cause,

“d)

or the deciding- -authority must be impartial and without bias ; and AUDI
RLTER AM PAR TERN . Hear the other side, or both the sides’must be

hedrd, or no man should be condemned unheard, -or thct there must be .

fairness on the part of the deciding authority.

-

That, as per Supenors courts case law on enquiry and othe' procedural
safeguards the impugnad order has overlooked and |gnored fol!owmg R

important wisdom spawning guidelines/points :-

a) The adjudicating authority muse give an apportunlly -
to_ the party corcerned to rebut the evidence cmd. .

materlal placed by the other side, the:adiudka!lng
aulhonty must disclose the evidence wh!ch It wants M

aHIlze against ¢the person concerned and aho glve him :

“an opportunﬂ‘y to rebut the same If hearlng it not
glven by the adiudicating authority to £he penon
concerned and the principles of natural Justice - are

violated the order is void and it cannot be Justified on. .
" the ground that hearing 'would make no difference
¢the right to appear ¢through « comuel ha: been ’

recagnlzed in adminittrative law.

b) There is no dispute that the principles of natural lmﬁlce R
- are binding on all the courts,’ ]uclidal bodies ‘and g,
qua:i-]udiclal authoritfes. It i3 beyond’ doubt that e

thefe are certain canons of Judicial con- duck to whlch:Q -
alt tn‘btmalt and persons who have fo give Judleial or - .

the rule of law. Thelr obiervance ir. a’emand'ed by our
notional sense of justice " :

- quagi- judiclal decitions ought to “conformt. Tlte:
. principies on which they rest are, we think, Implicit in -~ - :
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)

. religious duty ,but, also need of hour of time.

k)

- of rule of law. -

'm) That Pakistan is-an Islamic State as per Articles 2,2A and 3 o :
- of Pdhkistan,1973 wherein-officials of State and Government are expected : - -

3

notional tense of fustice . : :
€) The conception of natural justice sthould at all. stages
guide those ,wlig- discharge judicial fu’nétian: ir n;t .
-merely an acceptable but it an e:}ential:ﬁart of the
pPhilosophy of the law The alms of the rules of nalai;ci'
Justice ir to secure- ]zjitlcer or to put fb éf}ati@elb to.
‘Prevent miscarriage of justice. These rules can Opel';lé .
“only in areas not covered by any law valid?jt made. Iy
~ other words they do not supplant the Iaqé“o? ¢he land

- But supplement f2, Y .

d) The compultion of hearing before passing the order
Iimplied. in the maxim ‘audi alteram partem* applies: -
only to judicial or.quasi-judicial pro:éedfng:. It it.now
well settled that a statutory body, which it entrusted

- by statute with a discretion, must act fairly, It does not
matter whether its functions are described ay Judicial
-or quasi~judicial or the one hand, or as dd;'riihllfratiue
on the other hand -

t

ih
[3
4
1

That, the opp[icdnt‘hgs 'got no alternate source of income td feed mouths
of members of family heénce, living misgrable life from hand to mouth. ’

~'That, ‘the dpp!icar&t ‘wants to serve police department. in this time of

‘avalanche ~of suicidal bomber . attacks upon police convoys,FC and

innocent citi;éqs of Pch‘i'si;op by the ruthless-and fundamentalist religious

-outfits which has deterred many people to join police force ' .
. i . .

That, Pakistan was created by our great leader Oudid-i»A_zq':p' to show to” ..
the would os. symbol_of:-Modern Islamic State to the world”,but, due to- o

attacké upon Pakistanis, and police personal by religidus/smuggling

elements the said intended image his badly suffered which demands that

ail citizens of Pakistan and ex-police employees should devote their whole }
-energy and resources to serve Pakistan which is not only in_a‘line with the.
. =.‘t*~ .

W

a

'That we are living in-the era of judicial activism where due to active and
bold Judiciary the Governmeént department are waking out of deep
slumber to provide relief and justice to the public as was reflected by its- .
‘land mark Judgment in famous Shela Zia case has expanded the concept .
and stretch of human rights se as reported in PLD Sc 1994 P/, 693. In fact ~
this case has expanded the concept of . Fundamental right of :down
trodden and weaker segments of society. Furthermore it was Supreme
court which due to -its suo motto timely action in split secdhd_mcnner
gave sense of direction to unruly horse of karachi police and sembldnce -

. That, the applicant isof the view that.not only his but his entire family life ... :
to the last drop if is used in the service of Pakistan, he would be considering” -

- himself lucky and would find peace not only in this World ,but, alse.in the; O

.~ other world as explained by Holy Prophet M’uhcmmaf:l (PBUH) and Holy' - . -
‘Quran, . . : : : T

‘3
[}

Iv
e

to provide justice and relief to the deserving cases. The said Articles of
Constitution are reproduced ad-verbatim as under :- | e

LI

TR
fe et

:
y
BE
e
H

a

f Constitution '
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A S ' © 2.0slam mo// be the State religion of Pakistan. 24, The
: .  principles and provisions set out in the objectives Reso/ut/on

! ) _ reproduced in the Anriex are hereby made sub;tonhve port

i . . of the Constitution and:shall have effect acc‘ordmg/y 2. The

- State-shall'ensure the eliminotion of oll forms of exp/O/tat/on ‘
and the gradual fulfiliment of the fundamental prmc;ple :
.ﬁ'on; each according to his ab;//ty to each accordmg to his
wor:

‘ n) That, Article 10-A of Const/tut/on of Pablstan 1973 duly /nterpreted by

Con;t/fut/on in memo gate ensures right of fair trial and reproduced as uno’er -

f,: /oA /?/ght to fair tr/a/ For the determination of his c;w/ rights
Fi . - ) and’ ob//gat/ons or in any criminal charge against him a person

' ;ha// be entitled to a fair trial and due process.

o) That right of equal and fair treatment in accordance with laiw given by - L
" Article 4 of Constitution of Pakistan,1973 and reproduced ad-verbatim hdas S B .
been violated :- . . '

v

4. (1) To enjoy the protection of law and to be treated in
accordance with low is the inalienable right of every citizen,

. wherever he may. be, and of every other person for the time
being within Paokistan: (2) In particular - (o) no action -
detrimental to-the life, liberty, bodly, reputation or property .

" of any person 5ha// be taken except in accordance with

" law;: (b) no person shall be prevented from or be hindered
in doing that: which is ‘hot prohibited by low:. and (c) no .o
person shall be compe//ed to do thaot which the law does not : . v

-, require h/m todo. : . e .

:0) That by notice is wolctlon cpphccmt' Furi‘dcr‘nental‘ R‘ight‘givén in Article 25 of S
Constitution of Pakistan,1973" ‘known as ' Rufe of Law " is being violcted reproduced '
ad-verbatim haf been wolcted = : o T

ey 1,
o K
)

25. (I) A// C/t/zen.c are équal. bef'ore law and are enm‘led to a ,
~ equal protection-of /aw (2 There ‘shall be no discrimination on the basis ST
- of sex alones . i . A

A% e e

L

: RN . . ’ ]
SR B - P) That 'said‘éét i grave violation of Article 8 of Constitution which prohibits
Government and any other authority to act against the guarantees ‘provided in ' .'
Chapter 1 of part relating to fundamental rights. The said ccrefully crafted Article " .
of Constitution is reproduced as under :- ) . :

L - N

-

g (1)-Any law, or any custorn or usage having the force of law, in so
vaos T far as it is inconsistent with the rights conferred by this Chapter; shall, to
ot the extent of such inconsistency, be void. (2)- The State shall not make .
‘ any law which takes away or abridges the rights so conferred and any
b . .. Jaw made in contravention of this c/ause shal] to the extentcof such - »
\ ' contrauent/on bevoid " . - : S
\ . . P

13) Thct | ensure to cnblde by all reievcnt rules and regulatlon appllcclble for the scld
' purposes *y

1T 15 THEREFORE, RESPECTFULLY SUBMITTED THAT IN THE CONTEXT OF-~ o

\ " APPLICATION IN HAND IMPUGNED ORDER OF DISMISSAL FROM SERVICE" ; .

\* - MAYKINLD/BE WITHDRAWN AND APPLICANT BE ALLOWED TO CARRY ;. |
' ON UN-HINDERED Hi$ DUTIES WITH ALL FRINCE nsn:ms. R

THANKING YOU iN ANTICIPATION N

\ . -. | /,.4 : Ncseemj“q'l_gh_ﬂ° 241 : ‘ :' L.
L ' " J) - o © Signature: -‘O/Qb‘“f o

t
Lt
"

ST SO



ORDER.

‘ _ Thls order will dispose-
Naseem Ullah No. 241 of Nowshera District Polj

sed his guilt. Moreover, sufficient material

is placed before the District Police foicer, N owshera. Henqe it is decided to proceed

him - against without a1d of enquiry as envisaged under Rules 5(3) Khyber

Pukhtunkhwa Police rules 1975, therefore he was dism_issed from service.

forthwith, ‘ o

ORDER ANNOUNCED,
SRR ANNOUNCED,

AEED) PSP
_ CCtor General of-PoEce,
S : Mardan Regio:_i-I, Marfan A .

No. /ES, Dated Mardanthe__ 2. — 0 3 2015,
Copy to. District Police Officer, Nowshera for inf

: necesSafy action w/r to-his office Memo: No. 455/PA dated 10.02.20
roll & Fuji Missal is returned herewith for record in your office.

(X-*x-a(-*&) :
~ WW |
e

Ormation and
15. His service

R R G g

off the appeal preferred by Ex-Constable -

/d
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'W'AKALATNAMA

BEFORE THE HON'BLE CM@YWM kP ((em EM &7
 Naseerm pdllehs (Pettioner)

(Plaintiff)
(Applicant)
(Complainant)
(Decree Holder)

S VERSUS
: @Pf’) ,,%_/OMSI\Q'\ZL 7/ 1_[/1/(/(_ ____{Respondent)
- (Defendant)
(Accused)

i/ V\/e, N@@WM do hereby appointed and constitute

MU/HAMMAD ARIF JAN ADVOCATE HIGH COURT PESHAWAR to,
appear, plead, act, compromise, withdraw, or refer to arbitration to me / us as my / our
Counsel in the above noted matter, without any liability for their default and with the
authority to engage/ appoint any other Advocate / Counsel at my / our matter.

. ! C APD o U,(Judgment Debtor)-
ase Syr i Q«L

Attested and Accepted

| MUHAM; MA;D AiIFJAN - o CLIENT/S

Advocate, High Court, Peshawar ‘ -2
Office No-210 Al-Mumtaz Hotel N aseomandls b,

Hashtnagri G.T road, Peshawar.

Mobile:0333 221 2213
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- g -~ BEFORE THE HONOURABLE ‘§LRVICE IRIBUNAL KHYBFR
K PAKHTUNKHWA, PE %IEAWAR “

Service Appeal No. 190 /2015

Naseemuliah Ex- Constable No. 241, S/0 Hikmat Shah 170 l\hcshnl 2y
District Nowshera. s

svesoven

VERSUS "
1. District Police Ofticer, Nowshera. I
2. Deputy Inspector General of Police. Mardan Region-1, Mardan.
3. Provincial Police Officer, Khyber Pakhtunkhwa, Peshawal o

...,..........R(:spondents
i :

PARAWISE REPLY ON BEHALF OF RESPONI.)EN'I"SNo. 1,2&‘3

Respeetfully Sheweth: - L

PRELIMINARY OBJECTIONS .

I That the appellant has got no cause of action. L

2. That the appeal is badly time-barred.

3. That the appellant has been estopped by his own conduct 10 file the appeal.

4. That the appeal is not maintainable in its present form.

3. That the appeliant has not come 1o the Honourable Tribunal _;_vith“clean hands.

On Facts e BT

L. Para pertain to record. A G i

2. Para incorrect. The service record ol the appellant is tained \\-‘ilh'r'e:dA entries
hence, plea taken by the appellant is false and baseless.

3. Para incorrect, The appellant while posted to Police Stz‘nl%cni. Nowshera Cantt:
was found involved in taking illczg_fil grafilication [rom clolh merchants of
Nowshera Cantt: who was caught red handed thmunh \'ldw \\'lmh was
uploaded on Facebook and release on Khyber News 1\/ channcl SRR |

4. Para incorrect. The appellant was caught red handcd \\ hlle lakmﬂ 11160'11
gratification from cloth merchants. the video of which \\'15 10001%(1 hcncc ple
taken by the appellant regarding the outstanding amount. i\\-']'nch was due to his
fiiend is tolally concocted rather a tailored one just to save hi's skin. -« L

3. Incorrect. As the appellant was caught red hand d- whlle a!\mu j!l° ral

gratification trom cloth merchants of Now \htl’l (anu lhg \fltlf‘O ol whlch was
recorded and uploaded on Facebook and relayved on l\h\hv! \'C\\q F\/ Lh'mnel
This act ol the appellant has stigmatized the d(,pamncm aml (lLbllO\/Cd the

image of Police force in the eyes of general public, thI‘_(]?[Ql(:“.,‘hL ,y\;a@JSSLlccl

show cause notice.




ot

Para incorrect. As per law the appellant was issticd show cause notice wherein
he wus asked to submit his reply within 07 days. He submitied his written reply
which was found unsatisfactory. He was also called and heard in person who
confessed his guilt. Hence. the punishment order passéi‘i by the competent
authority is in accordance with law and rules which does commensurate with
the gravity of his misconduct.

The appellant authority alter perusal the entire |ec0|d also |)lO\"I(l€(| the
opportunity of personal hearing in orderly room held on 18-02-2015 but the
appellant failed 10 justify his innocence and could not produce any cogent
reasons about his innocence. Meaning thereby that he has no solid proof/reason
10 advance in his favour. therelore. after taking_into cons_@deralign the -(;:ntire
material the appeal of the appellant was rejected.

Para not related needs no comments.

On grounds < .

A.

Para incorrect. The orders passed by the respondents aré lawtul, legal and
spml\mu one. hence. liable o be maintained.

ara incorrect. Afler laking into consndcmnon the sufficient material® available
against the appellant, confessing his guilt i in opportunity of p‘crsonal heaung the
appellant was bitterly failed to prove his innocence. Moreover. the respondents

have no grudges therefore. the punishment order passc(l by compctcnl aulhonly

€
[ - B IR Y

is in accordance with the rules. ' : i
Para incorrect. The respondents have completely followed the existing rules and
after taking into consideration the entire material the punishment order was
passed which docs commensuraic with the gravity of misconduct.,

dara incorrect. The appellant was not aware of the, f'lu that he was I)cmg filmed
and when he was shown the clip in the orderly room he confc;sul his guilt.
Moreover. video clip is a concrete prool 1o prove them guilty, Ience.-plea taken

by the appellant is completely concocted one.

. - ay v .

As act of the appellant also lalls within the, domam ()I“cnmmal ld\\' lhufcfonc he
was booked under the substantive law. Morgover, ¢ase ol Ihc 'lpp(,”dnl has also
been referred 1o Anti Corruption Establishment for Iunlhcn nceessar y action
which is under process. Hencee. stance l:}l\;gn,b_\! .llj‘cr‘z_t_ppel:kii,nl being devoid of
legal footing is not tenable in the eves ol law, However, criminal proceedings in
a court and Departimental proceedings are 10w different things and can run side
by side. . R 1

Para incorrect. The respondents after taking inio LOI]Sl(iCl auon have passed the
punishment order which is in consonance with the nm ms Oil 1)}11L11':11 ] llSlECc‘:.

Para incorrect, If the appellant had any. witness he should have produced
him/them during the enquiry pmcccdmﬂs \\hu.h he,. bltlmly alh,c! 105, do S0

meaning thereby that he has .uumm.d lhe qllcucd \\tnncss..\ilm thuuuhi |ust to

save his skin from the agonies of dcpzu;lnwnlal,_z;s,,\\'g:!L as crimingl proceedings.

‘4
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H. Jara mwneu The appellant was p!O\fldL,d tuH ﬂul% oppozmmlv 01 defending
lmmcl[ rather he has conlessed his mult bcfow th plopei 10fum o
L. Para nbt related needs no comments. . '
| R
J. Para mconcci The punishment order passod bv the compucnl authomy does

e \thh IS

commensurate with the law. facts and 01hu cucumslamcs uf th ca%

’-

liable to be maintained.
f

|
It is.! therefore. most humbly pld\cd ilml I\Cme“ ’i‘:n'ﬂ view - lhc ’1b0\fc

L

i
submissions. dppml of the dppellam may very <‘i<lUOLlsi\' be cilxm]sscd with cost.
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’ : Khyber Pakhtunkhwa, Peshawar.
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BEFORE THE HONOURABLE SERVICE TRIBUNAL, KHYBER o
PAKHTUNKHWA, PESHAWAR s S '{fg

i
|
l

Service /\ppea] No. 190 /2015

Naseemullah E\ Constable No. 241, S/O Hikmat Shah v/o Kthh“l Payan

District Nowsl[]ela - , :;

[! ........ ..... ~.;..Appellant

; VERSUS B
l. Distriq!t Police Officer, Nowshera. | ) - fl
2 Deputgf Inspector General of Police, Mardan Region-I, Mardan. o ]

PO

Provincial Police Officer, Khyber Pal\htunl\h\w PCSh’!W’ii e

LI

Rcspondcnts

|
' ...........................
!
I

AFF I.DAVIT , ST, T b

_f
We the respondents No. 1,2&3 do hereby solemnly affirm and declare on Oath

| . g T A
that the contents of parawise comments to the appeal are true and correct to‘the best of

our knowledge and belief and nothing has been concealed from the Honourable

Provincial Dolice-Officer,

Khyber Pakhtunkhwa, Peshawar,
Respondent No. 3

tribunal.

F

, ) : or; (-cnuak of Pollcc,
M‘udan RL“IOII I, Mardan

Respondcnt’\‘o 02

_ (mshu‘a :
R Rqsp(mdent L\‘o 01

A TP ST st
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() .
i the Court of "Special Judge; Anti-Corruption, (Provincial), Khyber Pakhtunkhiwi,
o " {Peshawar/ .
CaseNo.31of 2016, S

Date of Institution. 13.06.2016,
. Daté of Decision.27.09.2016.

State...... Versus.

’ 1) Talib Jan S/o Misal Khan R/o Azakhel Bala, Ex-Police constable. . .
I . 2) Naseemullah S/o Hikmat Shah R/o Khewshki Payan, Ex-Police constable.
5 3) Ayub khan S/o Akbar khan R/o Haji Abad Shaidu District Nowshera,

#) Sher Muhammad alias (chotey), S/o Malik Sharbat R/o J ameel chowk, Phandu, Peshawar .
(Afghan National). o '

“Case FIR No.02 dated 09.02.2016 of P.S. ACE. Nowshera, u/s 161/162/1 63/164 of PPC read with . -
g Section 5(2) of Prevention of Corruption Act,

‘A

[ORDER]

1) Vide FIR No.2 dated 09.02.2016, accused i)Talib Jan S/o Misal Khan, 2)Naseemullah S/o
- Hikmat Shah 3)Ayub khan S/o Akbar khan & 4)Sher Muhammad allias (chotey),. S}o Maiik
were  charged and their case was éent to this court for trying them for ﬂ1e offences
punishable w/'s 161/162/163/164 of PPC read with section 5(2) of Pfex}ention of Corruption
 Act. f o |
| 2)- According to the contents of the FIR in brief, Haji Muhammad SHO, Nowhsera cantt: learnt
' - thata few days 2g0 a video clip was publibized in which two police constables namely Talib
Jan No.521 an‘.cit?i\\iaseemullah No.241 were getting illegal gratification. The said clip was
_ filmed by Pervei khan reporter of Khyber News and made public through face book. In the
"ATTESTEPRideo both the constables were shown receiving bribe. In the light of the said video clip
< the case was registered against the said constables vide FIR No.378 dated 14.12.2014 at P.S.
AL bspera Cantt for the commission of offences punishable ws 161/162/163 & 164 of PPC
Court.Of Sprei Fadlysection 5(2) of the Prevention of Corruption Act. Later on in the light of the legal
nti Corruption ¥PH Pesk

i

-opinion” o

?‘.

FHE Distriét Public: Prosecutor Nowshera, the case was sent to Anti-Corruption
'Establishmenlt whereupon the Director Anti-Corruption E_stabliéhment initiated open inquiry
- and the statements of all concerned were recorded. It was found from the said inquiry that -
constable Talib had received an.amount of Rs.500/- from Ayub and Naseemullah had
received Rs.1000/- from Sher Muhammad as bribe and let both of them go with the smuggled

'cloth. In view of said inquiry the registration of case was ordered vide letter No.1453/ACE

~ dated 02.02.2016, hence the case was reg'isteréd, against all the four accused vide the

aforementioned FIR and the investioation commenaad




After completmg the 1nvest1gat1on the challan was submltted Charge was framed against the
- accused to which they pleaded not gullty and claimed trial. : S (

In support of its case on 26.09.2016; the prosecutlon produced one Haji Muhammad khan S. L

PTC Hangu, the then SHO Nowshera, who was cross exammed by the - learned defence
counsel . On the same day the learned Public Prosecutor abandoned PW Pervez khan as,
according to lnm he was not supportlng the plea of prosecutlon Soon thereafter the léarned -

counsel for a.ll the four accused facing trial submitted an apphca‘non for their acquittal w/s
249-A of Cr.PC.

Notice of the application was given to the Public Prosecutor. Arguments of learned counsel
. for dccused and of learned Public Prosecutor heard and file perused with their assistance.
6) Learned counsel for the accused contended that the video clip, the cloth and thc cash amount
' which were important pieces of evidence had not been taken into possession as case property;

~ that Pervez khan who had allegedly filmed the 1n01dent had disowned the same through an

|
|
= ‘ ' affidavit and was therefore abandoned by the prosecutlon being not supporting the
| prosecutlon version; that the inquiry and the investigation was not completed W1th1n stipulated
period and that no independent witness had supported the prosecution version, hence there
was no probability of the accused being convicted of any offence even if the remaining
ewdence of the prosecution was recorded. He therefore requested that the accused be
~acqu1tted by 1nvok1ng the provisions of section 249-A of Cr.PC. ,
7) - Learned Public Prosecutor opposed the said contentions and stated that the case may be
decided on merits after recording the entire evidence of the prosecution.
8) Record of the case would reflect that the video clip which was the most important and crucial
piece of ev1dence as the 611t11'€ case excluswely rested upon it, had not been taken into
- E‘ili»ossessmn by the 1.O. or by the PW-1 the then SHO Nowshera who had registered the initial
FIR in this case as was admitted by him in his cross examination. In fact the inquiry and
wves‘ngatlon record would show that the said video clip was never taken into possession by
N \k AW ﬂa§ yg}}“e during the inquiry or mvesuganon of this case and therefore practically the said video
Antt CdrfupNon KPrclipsdidriot ex1st for its production before the court. The said PW had admitted in cross

AT

RN ;xammanon that he had made no effort to get the said video clip. Although it has been

R ~‘5‘ment10ned in the FIR that the incident of giving and taking bribe amongst the accused had
N SIS

\ Qv
-

» been filmed by Mr. Pervez khan, the news reporter of Khyber TV, however, the said Pervez
khan had submitted an affidavit during the open induiry of the case in which he had
completely disowned the said video clip and categorically denied the truthfulness thereof in
the clearest possible terms. Similarly in the said affidavit he had also denied that the same had
been telecasted in any news bulletin. On the contrary he had stated that both the constables
were honest. The factum and contents of said affidavit have also been referred by the 1.O. in
his report dated 11.01.2016. It may be mentioned here that even according to the concluding
paragraph of final report dated 06.05.2015 of S.I. ACE Nowshera neither during inquiry nor
during investigation the video film, the cash ‘amount or the cloth had been taken into

possession b'y the inquiry or investigating officer.
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seized elther by the inquiry officer or, the 1nvest1gatmg officer as a case property, where;
Pervez khan who had allegedly filmed the queanned mc1dent has been abandoned by the’
prosecution as he was not supporting the prosecution version; - where the said Pervez khan had!
submitted an affidavit categorically denying the factum of filming the question incident or 1ts)
telecast on the Khyber News or any other news channel; where no video clip, cloth or casl?
amount was seized by the inquiry or investigating officer as case property to support the plea
of prosecution to connect the accused with the commission of offence and where no one has:..
been examined during the in mqun'y or investigation to even alleged that the transaction, if any,

takmg place between the accused was that of illegal grat1ﬁcat1on there seems to be no'

probability of the accused being convicted of any.offence even if the remaining evidence of
the prosecution is recorded! ' e

In the circumstances, while invoking the provision of section 249-A ‘Cr.PC, all.the four

-accused are acquitted’ of the charges leveled agaihst them. Being on bail they and their

sureties are absolved of their liabilities under the bail bonds.

The case property, if any, should be kept intact tlll the expiry of the period of hmxtatlon-
prescribed for appcal/rewsmn and should be disposed of accordmg to law if no appeal is

prefcrred

File of the case be consigned to the record room after putting’ 1t in order in accordance with
rules. *

Announced.
Peshawar.
27.09.2016.

ammad Bashir)
Special Judge,
Anti-COrruption (Provincial),
Khyber Pukhtunkhwa, Peshawar.
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KHYBER PAKHTUNKWA SERVICE TRIBUNAL, PESHAWAR

No.__ 2108 /ST Dated _19 /12/ 2016

To
' The District Police Officer, :
Government of Khyber Pakhtunkhwa

Nowshehra

Subject: - : JUDGMENT

I am directed to forward herewitlh a certified copy of Judgement dated
9.12.2016 passed by this Tribunal on the above sub]ect for strict compllance

Encl: As above

€ REGISTRAR
KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR

e



