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BEF ORY, THE KHYBER PAKI‘]"I‘UNK}I-]WA SERVICE TRIBUNAL

Service Appeal No. 701/2016

Date of Institution ... 30.06.2016 _
Date of Decision 30_. 10.2017

Bakhtzada, Iix-Constable No. 350,
R/O Shakh No. 6, District & Tehsil Charsadda.
' ' Appellant
Versus S

. T'he Provincial Police Officer, KPK, Peshawar.

. The Capital City Police, Officer, Peshawar, _ .

. The Senior Superintendent of Police, Traffic, Peshawar.
Respondents

JUDGMENT

MUHAMMAD HAMID MUGHAL, MEMBER: - Learned

counsel for the appellant present. Leamed District Attorney on |

behalf of the official respondents present.

2. 'The appellant has filed the present appeal under section ” 4 of

the Khyber Pakhtunkhwa Service Tribunal Act,1974 against the |-

respondents and made impugned order * dated 10.05.2016 of

respondent No. 3 whereby the appellant was awarded major penalty

v

- ['of Dismissal from Service on the ground of absence from duty. The

appellant has also challenged order dated 13.06.2016 whereby the

departmental appeal of the appellant was rejected by  the

respondent No. 2.
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3. Learned counsel for the appelhnt argued that he impugned
order of dismissal of service is illegal and void. FFurther argued that
the i_mpugned order was issued without observing the codal
formalities and is also harsh. Further argued that vide the impugned
order, the competent authori@ has also regularized the abscnce
period of appellant as leave without pay he'nce the impugnéd order
of dismissal from service 1s not tcna_ble in the eyes of law hence

liable to be struck down.

4. As against that learned District Attorney while opposing the
present appeal argued that the appellant remained willfully absent
without any application or permission and codal formalities were
also completed, as such the impugned orders do not warrant any
mterference.

5. Arguments heard. File perused.

6. Perusal of the impugned order dated 10.05.2016 would show
that the competent authority (respondent No. 3) while awarding the |
major punishment of dismissal of service on the charge of absence
from duties, also treated the period of absence of appellant as leave
without pay. The concluding para of the impugned order dated
10.05.2016 is reproduced as under:-

Keeping in view recommendation of the enquiry officer as
well as his previous service record and verbal explanation io
the undersigned, I am of the opiriion that he is a habitual
absentee, therefore, he is awarded major punishment of
dismissal from service under the Khyber Pakhtunkhwa Police
Rules 1975 with immediate-effect. IHis absence per loc/ is

treated as /eave without pay.

7. The authority while passing the order of dismissal of the |
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appellant from service on the ground of absence from duty, treated
the period of absence of the appellant as leave without pay, hence

by regularizing the absence period, the very ground has vanished on

which the appellant had been proceeded égainst. When appellant

was treated on leave without pay then he could not have been

considered absent. In this regard judgment of august Supreme Court

of Pakistan titled LAHORE DEVELOPMENT AUTHORITY and

others----Petitioners Versus MUHAMMAD NADEEM KACHILOO
and another----Respondents (2006 S C MR 434) may be quoted as a

reference. Consequently the present appeal is accepted and the

‘impugned orders to the extent of punishment of Dismissal of

appellant from service are set aside and resultantly the appellant is
reinstated. The intervening period shall be treated as leave of the

kind due. Parties are left to bear their own costs. I'ile be consigned

to the record room. ' v
o the record room &Q o
(GULZYPBAHIIAN) (Muhammad Hamid Mughal)
MEMBER(E) MEMBER (J)
ANNOUNCED ' '
:30.10.2017

BRI O



30.10.2017 l.earned Counsel for the appellant present.
l.earned District Attorney on behall of the official
respondents present. Vide separate judgment of this

Tribunal of today, the present appeal is accepted and

the impugned orders to the extent of punishment of

Dismissal of appellant from service are set aside and

resultantly the appellant is reinstated. The intervening
period shall be treated as leave of the kind due. Parties
are left to bear their own costs. File be consigned to

_r
z Sgo_v’

the record room.

(GUL ZEBKHAN) (Muhammad Hamid Mughal)
MEMBER(E) MIEMBER (1)
ANNOUNCED
30.10.2017
OO G LT
S G G QD e




104.04.2017

09.06.2017

22/8/2017

7

‘o

ped

Counsel for the apnellant and Mr. Bashir Ahmad ASI (Legal)

| alongwith Mr. Adeel Butt, Addl: AG for the respondents present.

Argument could not be heard due to lncomplete bench To come up for

final hearing on 09.06.2017 before D.B.
| Ch%gn

Appellant alongwith his counsel present. Mr. Bashir Ahmed, S.I

(legal) alongwith Mr. Muhammad Adeel Butt, Additional AG for the

respondents also presenf Leamed counsel for the appellant requested for

adjoumment Adjourned. To come up for arguments on 22.08.2017 before

o

(GUL ZEB KHAN) (MUHAMMAD AMIN KHAN KUNDI)
MEMBER MEMBER

-

Clerk of counsel for the appellant and Mr. Ziaullah,

C g Deputy District Attorney for the respondents present. Clerk

of counsel for the appellant requested for adjournment as
his counsel is not available due to strike of the bar. To come

up for arguments on 30/19/2017 before DB.

(Efz%m

MEMBER




19.09.2016

- 21.11.2016

22.02.2017

Counsel for the appellant and Mr. Hayat Muhammad,_ HC

alongwith Addl: AG for respondents present. Written reply

‘submitted. To come up for rejoinder and final hearing on

21.11.2016.

N

Member -

Counsel for the appellant and Addl:AG for respondents
present. Rejoinder. submitted. To come up for jarguments on

22.02.2017.

| (MUHAMMAD IR)
N Wiy L
(ABDUL LATIF)
MEMBER

~ Clerk to counsel for the appellant and Mr. Naseer
Khan Sub Inspector -alongwith Assistant, AG for
respondents present. Argument could not be heard due to
general strike of the bar. To come up for arguments on

04.04.2017 before D.B.

oy - (MUWAMMAD AAMIR NAZIR)
,%3/ . MEMBER
(AHMAD HASSAN)

MEMBER
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Counsel for the appellant present. Learned counsel for the

~appellant submitted that the appellant was enlisted as - Police

Constable in the year 2002. That appcllant was dismissed from

service vide impugned order dated 10.5.2016 on the ground of

~absence from duty for only two days on 10.4.2016 and 11.4.2016.

Fle submitted that the penalty is onc of the harshest which was
awarded to the appellant. He further submitted that the said absence
was not willful but unfortunately mother in taw of the appellant died
on 10.4.2016 therefore the unavoidable circumstances stood in way
of the appellaﬁl to perform duty: It was further argued that the

inquiry officer has been deliberately and malfidely ignored this

- plausible ground of the appellant for absence. He also contended that

this appeal is within time.

Points urged at the bar need further consideration. Admit.

Subject to deposit of sceurity and process fee within 10 days where-

after notice be issued to the respondents for written reply/comments

for 16.08.2016 before S.8.

Clerk to counsel for the appellant and Addl. AG for

respondents present. Clerk to counsel for the appellant requested for
adjournment. Request accepted. To come ,up for written

reply/comments 0né7.?9.2016 before S.B.

,

.

| L —Member
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- Form- A~ '

FORM OF ORDER SHEET

Court of
Case No. 701/2016
L_S-._I\_f-(;.— Date of order Order or other proceedings with signature of judge or Magistrate -
"|  proceedings
T2 3.
1 30/06/2016 The appeal of Mr. Bakht Zada presented today by
Mr. Muhammad Asif Yousafzai Advocate may be entered in the
Institution Register and put up to the Worthy Chairman for
proper order please.
Sddo e ot
REGISTRAR .«
2 ol - 07 ’20/() This case is entrusted to S. Bench for preliminary hearing

to be put up thereon. _0 YW-ol-20 / ﬁ | ) .;i;}
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR
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~ _ BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR: ’/

APPEALNO.”] el /2016

Khyber Pakhtukhwa:
Service Tribunal
Bakhtzad o Diary No.&
akhtzada, Ex- Constable No. 350, :
DatedMO/ é
R/0O Shakh No.6, District & Tehsil Charsadda.
(APPELLANT)

VERSUS

1. The Provincial Police Officer, KPK, Peshawar.
2. The Capital City Police, Officer, Peshawar.
3. The Senior Superintendent of Police, Traffic, Peshawar.
| (RESPONDENTS)

APPEAL UNDER SECTION 4 OF THE KPK SERVICE TRIBUNAL ACT,
1974 AGAINST THE ODER DATED 13.06.2016, WHEREBY THE
. DEPARTMENT APPEAL OF THE APPELLANT AGAINST THE ORDER
DATED 10.05.2016, WHEREIN, PENALTY OF DISMISSAL FROM
SERVICE HAS BEEN IMPOSED UPON APPELLANT HAS BEEN
REJECTED FOR NO GROUNDS. .

|
|
|
|
|
|
PRAYER:
THAT ON THE ACCEPTANCE OF THIS APPEAL-THETMPUGNED
F\ne&m—day ORDER DATED 13.06.2016 AND 10.05.2016. MAY BE SET ASIDE
AND THE APPELLANT MAY BE REINSTATED IN TO SERVICE WITH
R‘%ﬁ‘ ALL BACK AND CONSEQUENTIAL BENEFITS. AND ANY OTHER
. REMEDY, WHICH THIS AUGUST TRIBUNAL DEEMS FIT AND

APPROPRIATE THAT, MAY ALSO BE AWARDED IN FAVOUR OF
APPELLANT.

P Y ¢ - ,,‘,.4_-‘{‘-:{{;;:'}
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RESPECTFULLY SHEWETH: . _ 9\
-FACTS:

1. That the appellant joined the police force in the year 2002 and
. completed all his due training etc and also have good service record
throughout.

2. That the aunty/mlother in law of the appellant was died on 10.4.2016
and due to engagement in the funeral ceremony of his auhty/mother
in law, he remained absent from his duty on 10.4.2016 and 11.4.2016
i.e 2 days.

3. That the charge sheet and statement of allegations were issued to the
appellant which was duly replied by the appellant and explain the
reason of his absence and denied the allegation therein, however the
appellant did not keep the copy of reply to the charge sheet with
himself which may be requisitioned from the Department. (Copies of
charge sheet and stateménf_ of allegations are attached as Annexure-
A&B)

4. That the'inquiry was conducted against the appellant.in which no
proper oppdrtunity of defence was provided to the appellant and
despite that the inquviry officer held the appellant responsible and
recommended harsh punishment for the appellant on only 2 days
absent. (Copy of the inquiry report is attached as Annexure-C)

5. That show cause notice was issued to the éppellant which was duly
feplied by the appellant and once again he denied all allegations
leveled against him, however the appellant did not keep the copy of
reply to the show cause with himself which may be requisitioned
from the Department.(Cbpy of show cause notice is attached as
annexure-D) ' |

6. That the appellant was dismissed from service vide order dated
10.5.2016 on the basis of 2 days absence and his absence period is
treated as leave without pay. (Copy of order dated 10.5.2016 is
attached as annexure-E)

7. That against the order dated 10.5.2016, the appellant filed
departmental appeal on 13.5.2016 which was also rejected on dated
13.6 2016 for no good grounds. (Copies of department:;l appeal and
rejection order are attached as Annexure-F&G). |
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: 8. That now the appellant come to this august tribunal on the following -
grounds amongst others.

GROUNDS:

A) That the impugned order dated 13.06.2016 and 10.05.2016 are
against the law, facts, norms of justice and material on record,
therefore not tenable and liable to be set aside.

B) That the department asked comments from the DSP/Legal on the
departmental appeal of the appellant in which the DSP/Legal clearly
mentioned “that perusal of record reveals that the appellant during
course of inquiry has taken the plea that his absence was not
intentional but it was because of engagement in funeral ceremony of
his aunty who was died on 10.4.2016. The E.O was supposed to
authenticate plea of the appellant which he ignored and
recommended him for major punishment on the charge of 02 days
absence. Therefore appeal merits consideration please.” which
means that the inquiry officer did not conducted the inquiry
according to prescribed procedure and recommend harsh
punishment in slipshod manner which is not permissible in the law.
(Copy of Comments of DSP/Legal is attached as Annexure-H)

C) That the CCPO Peshawar did not consider the remarks of the
DSP/Legal Peshawar on the departmental appeal of the appellant
and rejected the departmental appeal in slipshod manner without
giving any cogent reason. |

D) That the appellant has been condemned unheard and has not been
treated according to law and rules.

E) That the inquiry was not according to the prescribed procedure as
no proper chance of defence was proved to the appellant by the
inquiry officer before recommendation of harsh punishment, which
is violation of norms of justice and law and rules.

F) That the absence period of the appellant has already been treated as
leave without pay, therefore there remains no ground to penalize the
appellant for same cause of action.

W
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G) That for the past omissions of the appellant if any, the appellant

was punished for that and a person cannot be punished twice for the
same offence and would amount to double jeopardy which is
prohibited under the Constitution of Pakistan,

“H) That the penalty of dismissal from service is very harsh which did not
commensurate with the guilt of the appellant i.e 2 days absence and,
therefore, the same is not sustainable in the eyes of law.

1) That the appellant did not intentionally absented himself from his
duty as aunty/mother in law was died and he engaged in funeral
ceremony of his aunty/mother in law, therefore the appellant was
compelled to remain absent from his duty for 2 days due to
unavoidable circumstances of engagement in the funeral ceremony
of his aunty/mother in law.

J) That the appellant seeks permission to advance others grounds and
proofs at the time of hearing. ‘

It is, therefore most humbly prayed that the appeal of the
appellant may be accepted as prayed for.

APPELLANT
Bakhtzada

THROUGH: ﬁ Qj

M.ASIF YOUSAF

TAIMUR ALI REAN
&

S. NOMAN ALI BUKHARI

(ADVOCATES, PESHAWAR)
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1. WHEREAS I am saﬂsﬁeei that & formel epquiry as x.antempiated by Palice Rules 1975 is
necessary and. exgedient.

2. AND whereas, L am ef the view that the: aitegatrens if establi ished waf.ﬁet calf for m&erframor
penaityf as defined in Rule-3 of the aforesaid Rules.

3. Now therefore, as required by Rule 6 () (a) & (b) of the said Rules I, SADIQ HUSSAIN,
Senior Superintendent of Police, Traffic, Peshawar hereby charge you FC Bakht Zada
No.358 under Rufes 5 (4) of the Police: Rufes: 1975 on the basis of following allegations:-

-if} That you were found absent fa-'em duty from 10.04. 2@'};‘& to 12.04. 2916 {Eetaf 02-days} . .
w;theut {eavefaermassm of the cemgc‘tent authority . Fram perusal of your service recard, ”

it was found that you were earlier issued minor puntshme at of censure: with i:ast, Warning
for taim&e to mené Yeur vay but vou did nﬁt bathe* the wammga
ity This habit of regu{ad\c cbsemaﬁg yaurself from cluty amounts te gross misconduct om

your part and renders you liable for punishment.
| - 4. By doing this your Eia!a(e zommttted gross m sceadhcﬁ‘ efé \Jur g:at

5., ANE} I ﬁerehy ‘direct yau further under ?n!e & (}} (h‘ af ti’ﬁ said Rules to put-in written
defence within: @?—days of the receipt of this Charge Sheet as to\ why the propesed: action. sheuiet
not taken agamst you and also state whether ystz desire to be hearct n persan.

6. AND in case your repiy is not recewed v !;thm the st;pufated neriod to the enquiry officer, it
shall be: presumed that you have no defer,-aae to offer as-ct i that case, ex-parte action will be
taken against you,

Senior 3upenmend nt of Police,
Traffie, Peshawar.

(Corpeten: Authority )




| # \t ‘1. f SABIQ ﬁifSSkfﬁ Serter Superintendent of Pa?ce, Traffic, P&shawar as ccxmpetent_ :,
‘ & authority, am ef the opinion that FC Bak &f Zada No.350 has rencfered himself fiable to be
’ A ‘proceeded against, as he- ‘committed the f: )lrauwm; aats[umtsssm wzt?ﬂr; the mezning of section
| :
|
|

& o _63 ef Police Rufes 1975.

S&Mﬁﬁﬁ\‘ OF ALEEGATIONS

2. I} That he was found absent from cuty from 10.04.2015 to 12.04. Zﬂ'fé' (total 02-days)y
Withaut leave/permission of the campetent authority. From perusal of his service record, it \

|
!
i _ was founci that he was eadier issued minor punishment of censure with tas: w:mmg for

%umes te mend his way but he did not hather the Na:mrgs

it} This habit of regularly atsentxng hiraself from duty ameunts to gmss misconduct on hzs .

part and remfers him irabie for psmzshr ent.

3. For the pufmse of scrutinizing tfxe copduct of the said acc;:seé official wrth-
reference fo the aba\te atfegahcns ar Enqﬁw €ammz§tea, cammng of the fai?ewmg

officer(s) i 15 consﬂmted -

a. Mr. Aziz Khan Afridi, SP/HCirs. Traffic, Peshawar.

b

4, The enquiry cammzt‘tee! Jfﬁt:er shalt in a.to:danc - with the pmwsmn 0f tne ?‘GltE& Rufesl-‘ __-" :
1975 provide fease&ahte appcmmrty of heanag to the acs_used ofﬁcer[nfﬁcrai anci make. <

recommesdahens as t& pumshmeat or any ather ap@rep tate action agamst the acf:.trsed

Traffic, Pesh war.

o {Camg}etentﬁméﬁﬁg} :
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EI§§§L SHOW CAUSE NOTY EE

E;néer Eg&es 5 (31 KPK Fa%:f:e R&fesz 1975 E

E. Fhat yeu (FC Eakht Zada No.350) have rendesed yaurs»lf hab = to bie praeeeﬁeé andar

‘Rufes 5(3) for the faﬂawmg m;:cenéuct& -

_Af He you were: found i
 (total twa day) without leeve

‘o 1.04.2016 t

m duty fror ' 11.04.2016:
fpermission. of ﬁx&z competent autherity.

“rom: perusal of your serdee record, it has glso been found that you
were earher fssued mitior punishment. of censure:. w;’%h Tast warning for -
2-times to mend yuur wasg but - you did net bother the writtem
wammgsa. '

L 'Fhat by reason of atzmze as sufﬁcrent matenais is p[ace& before tﬁe unéersxgned'

therefore, it s decided to proceed agai st yau ire genaral police: preceedings without:
" aid of enquiry officer.

3. 'Ehat the misconduct on y&ar 3art is pres: JdicxaiF to go@c' erder af diSE]BhﬁE in the nei:c&

your retentrﬁn e th& pattce Farc% w.}.i BMOURT tﬂ eas:aur&ge mefﬁeent and

- unbecoming of good pofice officer.

- ¥¢m are, El'\ereﬁ:u'eF cafieﬁt upan; to show cause @s to. wﬁy you shaufé net be deaitz_

stncl:ly i accardance withe tne Khyber akﬂtumchwa ?s‘ﬁ:& Ru{es i§?5 mr: the:

msdz,ct referr

 to ghave.

6. You should submit. reply to hhew C‘Qme Notice: \mm ¥ &?{ays ar th& rece&pt af the |

~ notice failing which: an e:c-pafze action shall be take
7. You are further éirected to mfafm the unde*sxgnac that your msn to be heard in
persan or not. a: .

e cJainst you,

qemar Supeﬁatend%'rz: t’ahce
- Traffic, Pesh awa;-:
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1Z times éﬂnng Ias‘“ G4 mﬁnths. Hc—z WESs: 554Uﬁ€£ ma{ge s*ieei: and statement of allegations and
Mr. Abduf Aziz Aﬁ«*

departmental eéeis*tg& anﬁi cubmit his fe;aart fod thxs regard.

tife, eﬂasm; ﬂreceed ngsr th& acecy: sed official ‘submitted his writtem: reply
rale of & nearest relative and not able te

perform duty. From g

. prevtﬁtisi‘{ isst
to his habite
punishment as hie t’?ﬂe&i ee cageg reason i Sup pert of his aﬁsence,

nishments of e:r*e seile ang ane af ruat increment Was also stopped: due

ebserc& The Enqug Cificer im bis @ ndmc} recommended hiny for major

a ef’tdaf was issued Final Shawe Ceuse ﬂeﬁee but his writtem reply

il aﬁsence‘
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The Deputy Inspector General of Police,
- C.C:P, Peshawar. ' .

SUBJECT: DEPARTMENTAL APPEAL AGAINST THE ORDER
DATED 10.052016, WHEREBY THE APPELLANT
WAS DISMISSED FROM THE SERVICE.

Respected Sir, ™~

The Appellant very eérnestly submits as under:

1. That the appellant was working as constable in Traffic Police.
The appellant performed his duty up to the entire satisfaction
of his superiors and no complaint has been filed against him.

2. That the charge sheet was issued to the appellant which was
duly replied by the appellant and explain the reason of his
absence and denied the allegation.

3. That the inquiry was conducted against the appellant in
which the appellant gave the reason of his absence to the
inquiry officer but despite that the inquiry held responsible
the appellant and recommended the major punishment of
dismissal from service. '

‘4. That the appellant was issued Final Show Cause Notice to
which he submitted written reply and once again denied all
the allegations leveled against him.,

5. That on the recommendations of Enquiry Officer the
Appellant was awarded MAJOR PUNISHMENT OF DISMISSAL
from service vide order dated 10.05.2016. Copy of the order
dated 10-05-2016 is attached as Annex-A.

6. That now the appellant files the departmental appeal on the
following grounds:

GROUNDS:

A) That the impugned order dated 10.05.2016 is against the
" law, rules and material on record, therefore liable to be set
aside.

ATTESTRY |

N
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B) That no regular inquiry was conducted against the appellant.
before imposing major penalty of dismissal from service
which is not permissible in law.

C) That no codal formalities were fof!owed by the depaftment
before imposing the penalty which is violation of Superior -
courts judgment.

| D) That no opportunity of personal hearing was provided to the
appellant which is violation of Law and Rules.

E) That the attitude and conduct of the Departrhent shows that -
they were bent upon to remove the appellant at any cost.

F) That the appellant has been condemned unheard and ha
not been treated according to law and rules. ;

G) That for- past Iéaves (if any) the Appellant was issued
punishments and under the law of land a person cannot be
punished twice for the same offence.

It is therefore, most humbly requested that
impugned order dated 10.05.2016 may be set aside
and the appellant may be reinstated with all back and

cons_equential benefits.

Date: IB.OS.Zolb o Ex. Cons'}ablé. quhtaa da

R(o : Shakh No &
. Distt: Charsadda

MOb . o3|3.—8150|5:"

ATTESTER

+

No: 350
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ORDER

This order W
Bakbtzadx Nu'z. 350/1844 wktz was awarded the: nxjor punishmert @f Dismissal from: semn-:e
Police Rules—l 975 by SSP/Ti r&ﬁc Eésﬁawa: vide s Ne. 436-40/ dated 10.5.2016.

_/

2 . Short facts of the i instant appeal are: that the appe Hant wi

. Peshawar was pmceeéﬁd @ganat depamﬁ tall
1042016 te: L L. 4.2016.

ly o1 the: uhasg& ot ﬂ”‘-cﬁ:y& shsence from: duty wed

h }-’- Proper éepartmeni--' proceed ings vere initfated sgamnst him and Mi’ AExd Aziz

- Afridi, SP-HQRs: Traffic was appeinted as the 2.0, The EQ memi\med iz his: report that the -

defaulter official was aw&rded ;:@t/ﬁet pumish: nent o ditfer: mt occasions om the uhm:ge of um-
authorized absence. Besides, 12 time he was: warpad: to be caxeffi bat 11& tfui mi:tzrmugf from: Brs:
bad habit. The E.O found him  guilt
for awurd of majer geﬂi; On receipt of the- fiadings of the E.O. the 38F- Traffic. Peshawar

 issued him FSC
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"

4. : ﬁ“e Was: caf{ed iﬁ O.R. on 1062616, and kleerad in persom. The enatmy fite and

pumishnzent order was Ecmseef_ B: teamspired frons perusal of enquiry fife and his service record: that
ati 35 bad

He Jas heen cmsmadaﬂdW-=§@uaacrafeccaumnsmL
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hearing he failed to produce any cogent reasom

iie: Palice service is not, ustifiable. There is no neec: to interfate: in. punistument order passed by SSP-
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Sir;.

Thls is: depamnenmi appeai filed! by ex-const:ble Bakhtzada: No:350 of Trafﬁx: WUnit.
Peshawar against thes pumshment order* of lxsmxssa[ fmm Service passec by SSP; fTraffic:
Peshawan vide:order-endst: Na-.43640%?1¥ dated 10:05.20t6. '

Short facts: behm«i t[Ie instant. a@geal are: that appellam: whxlx_ goste:l to: tsrafﬁc unit
Peshawar was: pmceeded departx.ﬁentally on: tﬁe chargp ofhs 02 days 'xbsencc. from. duty w ef..

10:04.2016 to: 11.04.20; 16 M Abdut Azxz Afmdx, SP/H Qrs: Traff ic was: appomtedﬁs enquiry officer..
After conducting: enqmry mtc) the: charge tha EO recammﬂnded the: appellant for award! of major -

punishment. As: such the: competent authan*y after fnlndment of codaf formaimes awarded: hiny
major pumshmentof Blsmxssa{ﬁ‘amS&r\tme vufearder -iated 10 QE 291@

PerusaLof record: reveals that Ehe app el}ant dnnn,; t&e course of e 1qun:y las: taken the plea:

that his: absence was: not’ mtentmnal but it was because. of engagement i funer*i cex:emany of his:
“aunty-who: was: died: on: 10:4.2016: The: EQ was. su;ppased to: authemar ate: piea of the: appel]ant.

which: he-ignered and: recommended: h;m—..fo,g majer g.umshme_nt am tﬁe,c: ._a:g_ge. of 02 days:absence. :

Therefore-appeal merits:consideration: please:.

DSP/Legal,
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'r(, BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR.

.;Serw eA eal No701 2016.

2. Capltal City Police Officer, Peshawar.-

iBakhtzada Ex- Constable No0.350 Police Line Peshawar................. Appellant.

b ' .

] ' VERSUS,

; -A 1. Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar. '

.33. - Senior Superlntendent of Pollce, Trafﬁc, Peshawar.............Respondents. -
:“ Reply on behalf of Respondents No. 1, 2, &3.

| R'esp‘ectfglly shewth:.

' PRELIMINARY OBJECTIONS.

Thiat the appeal is badly time barred. ‘-

N

That.the appeal.is bad for rnis-joinderof unnecessary and non-joinder of
necessary parties. ; ‘

That the appellant has not come to tnis Hon’able Tribunal with clean hands.
That the appellant has rio cause of actlon

That the appellant is estopped by his own conduct to file the instant appeal.
That the appellant has concealed the material facts from Honorable Tribunal.

N o AW

That this Hon'able Tribunal has no jurlsdict'io'n to entertain the appeal.

Facts: -

(1) Para No.1 pertains to record, hence needs no comments.
(2) Para No. 2 is incorrect. In fact the appellant absented himself wnfully from

' his Iawful duty without takmg permnsswn/leave o
(3) - Para No.3 is correct to the extent that the appellant submitted his reply to
- charge.sheet but his reply was found unsatlsfactory
(4) 'Para No.4 is incorrect. In fact proper departmental enquiry was conducted_
against appellant. He was given full opportunity of defence. He was issued
charge sheet and summary of allegations. However the appellant being a
o habitual absence was awarded major punishment of dismissal from A
l S serl/iCe.(copy of. charge sheet, statement of allegations is annex A & B and.
' .- enquiry report is annexure C) ‘ |
(5) ParaNo.5is already replied in detail in para No.3.

(6) Para No.6 is correct to the extent of his dismissal from service. However
he had a blemished service record and was warned 12 times.

(7) Para No.7 is correct to the extent of filing departmental appeal, however
after due deliberation his appeal was fjled/rejected because the charges
leveled against him were stand proved. ‘ ' |




S ®

That appeal of the appellant being devoid of merits rnay kindly be
dismissed with cost. |

GROUNDS:

(A)

(B)

()

(D)

(E)
(F)

(G)

- (H)

(M

)]

Incorrect. The punishment orders are in accordance with Iaw/_roles. Hence
liable to be upheld. | | . o »
Incorrect. First part of para pertains to record while rest of para is denied
on the ground that t‘he appellate authority is not bound to the opinion of
DSP/Legal. ‘ ’ '
Incorrect. The CCPO being appellate authonty is not bound to the oplmon
of DSP/Legal.

Incorrect The appellant was glven fuII opportunity of defence. He was also

called and heard in person in OR oh 10.06.2016 but he failed to defend
himself. f

Incorrect. As above. o
Incorrect. The appellant was awarcled punishment order on W|Ifull absence «
from duty. , ,

Incorrect The appellant was awarded major p'unish"ment‘in accordance
with law/rules. ' '

Incorrect The punishment order is in accordance with Iaw/rules, hence
liable to be upheld.

Incorrect. The appellant W|Ifu||y absented hlmself from hls lawful duty
without taking permission or leave from his seniors.’ )
That respondents also seek permission of this Honorable Service Tribunal | |
to raise additional grounds at the time of arguments.

PRAYER . :

l
]
4
ol

It is therefore most humbly prayed that in light of above facts and

SmeISSIOI’lS, the appeal -of the appellant being devoud of merits and Iegal footing,

i may kindly be- dlsmlssed

Provincial
Khyber Pakhtunkhwa,
Pesha ar.g

Capltal City ice Officer,
Peshawar,

Senior Su ntefident of Pol:ce, 3
Traffic, Pes
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. //; - BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR,

1 ' service Appeal No701 2'016

) Bakhtzada Ex- Constabie No.350 Police Lme Peshawar... cerecJAppellant.

! J ‘

i - VEngs
';} ' -1, . Provincial Pollce Ofﬁcer, Khyber Pakhtunkhwa Peshawar
B 2. Caprtal City Police Officer, Peshawar. , ,
- 3. Senior Superlntendent of Pohce,;Trafﬂc,‘Peshawar........,......Re'sponden'ts.
AFFIDAVIT

We respondents No. 1,2 &3 do hereby solemnly affirm and declare that-
5 the contents of the written reply are true! and correct to the best of our knowledge '
and behef and nothlng has concealed/kept secret from this Honorable Tribunal.

o . o Provincial Police Officer,
R ' ' : S ‘ Khyber Pakhtunkhwa,
SRR S S ' : Peshawar.

) . ! Capital City/Police Officer,
i o , b PeshHawar,
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FINAL SHOW CAUSE NOTICE

(Under Rules 5 (3) KPK Police Rules 1975)

1 That you (FC Bakht Zada No.350) have rendered yourself liable to be proceeded under

Rules 5(3) for the following misconducts:-

i) He you were found abs'ent froni duty from 10.04.2016 to 11.04.2016

(total two day) without leave/permission of the competent authority.
iy From perusal of your service record, it has also been found that you
were earlier issued minor punishment of censure with last warning for

12-times to mend your way but you did not bother the written
warnings.

. That by reason of above as sufficient materials is placed before. thé undersigned;

therefore, it is decided to proceed aga:nst you in general police proceedings. wnthout
aid of enquiry officer.

. That the misconduct on your part is pl’e_]UdlClal to good order of discipline in the police '

force.

. That your retention in the police force Wl” amount to encourage inefficient and

unbecoming of good police officer.

. You are, therefore, called upon to show. cause as to why you should not be dealt
strictly in accordance with the Khyber Pakhtunkhwa Police Rules 1975 for the.

misconduct referred to above.

. You should submit reply to Show Cause Notlce within 07-days of the receipt of- the‘_

notice failing whlch an ex-parte action shall be taken against you.

. You are further directed to inform the undersngned that you wzsh to be heard in .'

person or not

( SADI AHN-) PSP
Senior Superintendgnt. of Police,’
Traffic, Peshawar.

————

.-
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CHARGE SHEET :

i . 1. WHEREAS'I am satisfied that a formal enqulry as contemplated by Police Rules 1975 is
necessary and expedlent

2. AND whereas I am of the view that the a!legatlons if established would call for maJor/mlnor

penalty, as defi ned in Rule-3 of the aforesaid Rules.

3. Now therefore, as required by Rule 6 (1) (a) & (b) of the said Rules I, SADIQ HUSSAIN
Senior Superintendent of Police, Traffic, Peshawar hereby charge you FC Bakht Zada
No0.350 under Rules 5 (4) of the Police Rules 1975 on the basis of following allegations:-

1 " 1) That you were found absent from duty from 10.04.2016 to 12.04.2016 {total 02-days)
o * without leave/permission of the competent authority. From perusal of your service record,
) i\'!:: RN it was found that you were earlier issued minor punishment of censure with last warning

! for §A times to mend your way but you did not bother the warnings.

ii) This habit of regularly absehting yourself from duty amounts to gross misconduct on

your part and renders you liable for punishment.
4 By domg this you have committed gross misconduct on your part.

5. AND I hereby direct you further under Rule 6 (I) (b) of the said Rules to put-in written
defence wlthqn 07-days of the receipt of this Charge Sheet as tc why the proposed action should
B .'.'not take:n against you and also state whether you desire to be heard in person. ’

6. AND in case your reply is not received within 'the stipulated period to the enquiry officer, it
~shall be presumed that you have no defence to offer and in that case, ex-parte action will be

taken against you.

l (SADIQ HUSSAIN ) PSP o .
2 Senior Superintendgnt of Police,. RS
| - Traffic, Peshawar. 1

' jj (Competent Authority )
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S DI§§IPLINARY ACTION .
S " v 1. 1, SADIQ HUSSAIN, Senior Superintendent ‘of Police, Traffic, Peshawar as competent
v ~ authority, am of the opinion that FC Bakht Zada No.350 has rendered himself liable to be

‘ proceeded against, as he committed the following acts/omlssmn within the meamng of section

03 of Police Rules 1975.

B suMMARYQFALLEGAﬂoNs

| o 2. i) That he was found absent from duty from 10.04. 2016 to 12.04.2016 (total 02-days)

without leave/permission of the competent authonty From perusal of his service record, it

was found that he was earlier issued minor punishment of censure with last warmng for

P& times to mend his way but he did not bother the warnings.

i) This habit of regularly absenting himself from duty amounts to gross misconduct on his -

part and renders him liable for punishment.

3. For the purpose of scrutmlzmg the conduct of the said accused ochnal with

~ reference 'to the above allegations, an Enqurry Committee comprlsmg of the following -

officer(s) is constituted:-

a. Mr. Aziz Khan Afridi, SP/HQrs. Trafﬁc. Peshawar.

i b,

4, _The enquiry committee/officer shall in accordance with the provision of the Police Rules
1975 provide reasonable opportunity of hearing to the accused officer/official and .make

recommendations as to punishment or any other appropriate action against the accused

L | - | . (SADIQHUSSKEN ) PSP -
' . . Senior Superlnten nt of Police,
Traffic, Peshawar.

(Competent Author/'ty )
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- BEFORE THE KPK, SER E TRIBUNAL, PESHAWAR.

Service Appeal No. 701/2016

Bakhtzada VS Police Deptt:

------------------

RESPECTFULLY SHEWETH:

Preliminary Objections:

(1-7) All objections raised by the respondents are incorrect and
baseless. Rather the respondents are estopped to raise
any objection due to their own conduct.

FACTS:

1. Admitted correct by the respondents as the service record is
present with the respondent department.

2. Incorrect. The appellant did not remain willfully absent, but
due to the death of his aunty/mother in law he was
compelled to remain absent which was also admltted by
DSP/legal in his comments. -

3.  First portion of para is admitted correct hence no comments
while the rest of para is incorrect as the appellant explained
the genuine reason of his absence in reply to charge sheet
that his aunty/mother in law was died and due to that
reason he was compelled to remain from his duty for 2 days.

4. Incorrect. No proper chance of defence was provided to the
‘appellant by the inquiry officer and recommended harsh
punishment of dismissed from service for only 2 days
absent.

5. Incorrect. As already replied in detail in para 3.

o ‘-
e Eg L T
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. 6.  First portion of para is admitted correct, hence no comments
while the rest of para is incorrect as for past omission of the
appellant if any, the appellant was punished for that and a
person cannot be punished twice for the same offence and
would amount to double jeopardy which is prohibited under
the Constitution of Pakistan.

7. First portion of para is admitted correct hence no comments
while the rest of para is incorrect as the appellant did not
remain willfully absent but due to the death of his
aunty/mother in law he was compelled to remain absent for
but despite the genuine reason of his absence the
department imposed harsh punishment of dismissal from
service for only 2 days absent. Therefore he filed
departmental appeal against the dismissal order which was
also rejected for no good ground.

8. Incorrect. The appellant has good cause of action and may
kindly be accept with cost.

GROUNDS:

A) Incorrect. The impugned orders are not in accordance
with law, facts, norms of justice and material therefore not
tenable and liable to set aside.

| B) Incorrect. If the CCPO is not bound to the opinion of
DSP/legal then why he wants comments from DSP/legal.
!
|

C) Incorrect. If the CCPO is not bound to the opinion of
DSP/legal then why he wants comments from DSP/legal.

D) Incorrect. The appellant was not given full opportunity -of
defence as the respondents did not consider the reason of
absence which was given by the appellant in his reply to
charge sheet and show cause which was also endorsed by
the DSP/legal in his comments on the departmental appeal
of the appellant as the appellant did not remain willfully
absent but due to the death of his aunty/mother in law he
was compelled to remain absent but despite that harsh
punishment of dismissal from service was imposed upon

that the department was bend to punish the appeliant at
any cost.

E) Incorrect. As above.

the appellant just only for 2 days absence which means -

L L



F)

G)
H)

Y

.J)

Not replied according to para F of the appeal. Moreover
para F of the appeal is correct.

"tTIncorrect. While para G of the appeal is correct.
Incorrect. While para H of the appeal is correct.
Incorrect. The appellant did not remain willfully absent but
due to the death of his aunty/mother in law he was
compelled to remain absent which was also admitted by
DSP/legal in his comments.

 Legal.

It is, therefore, most humbly prayed that the appeal
of ‘appellant may kindly be accepted as prayed for.

APPELLANT

Through: % |
( M. ASTF YOUSAFZAI )

ADVOCATE SUPR COURT,
R _

“( TAIMUR ALI KHAN )
ADVOCATE HIGH COURT.

AFFIDAVIT

It is affirmed and declared that the contents of rejoinder are
true and correct to the best of my knowledge and belief.

S

DEPONENT




KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

No. 2423/ST _ - Dated 08/11/2017

To
The Senior Superintendent of Police Traffic,
Government of Khyber Pakhtunkhwa,
Peshawar.
Subject: JUDGEMENT IN APPEAL NO. 701/16, MR. BAKHT ZADA.

I am directed to forward herewith a certified copy of Judgment dated
30 / 10/2017 passed by this Tribunal on the above subject for strict compliance. '

.Encl: As above

. - | REGISTRAR A}C—*
KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR.




