BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
- CAMP COURT, ABBOTTABAD.

" Service appeal No. 1211/2016

| RECTI . Date of institution ... - 27.07.2016
' : ‘ : Date ofdecision 29.06.2018

Dllawar Khan son of Muhammad- Farld Cook Govt. Degree College Oghi, Tehsnl Oghi,
District Mansehra. e (Appellant)

Versus

(\

o

-~

]

R The Govemment of Khyber Pakhtunkhwa through Secretary Higher Tducatnon
: %\ ’ Dppartment Khyber Pakhtunkhwa, Peshawar and 2 others.

(Respondents)

Mr. Muhamrad Arshad Khan Tanoli, :
Advocate : - For appellant.
Mr. Ziaullah, '
Deputy District Attorney i For respondents.

-. MR. SUBHAN SHER, a S CHAIRMAN

MR. AHMAD HASSAN, I MEMBER.

JUDGMENT

SUBHAN SHER, CHAIRMAN:-

Stated here the short facts of the appeal in hand are that the appellant,was serving

~as Cook in the res‘pondeht-debartmer_lt. On 27.04.2009, he remained ab'se\nt from duty, so
the respondenté, keeping in view the importance and sensitivity of wohrk- of the appellant
being a Cook in the hostel, he_ was suspended from service and‘his services were also
‘plvaced at the disposal of Director Higher Education, Peshawﬁr. So the appellant
éggrieved from thé said order impugned befolre this Tribunal vided servicé appeal no.

: i967/2009 dated 24.05.201'F which Was disposed off but with the directions to- the

respondents to pass the final order after adopting the legal procedure as prescribed under

the law. When the matter reached to the respondents, they did not take any legal step,




- however, passed the impugned order dated 21.06.2011 whereby he was removed from

service w.e.f 18.08.2009. Again this order was impugned before this Tribunal and this
time too, the appeal was allowed on 19.01.2016 and the impugned order was set aside
with the direction to the appellant to approach to the department within one month with

ihrther direction to the competent aﬁthority to dispose off the appeal of the appellant

. within one month.. Again the respondents without taking proper, action passed the

impugnedlorder dated 17.11.2016 and the request in appeal was also regretted. So for the

3 time, the appellant app'rbached this Tribunal through instant appeal..

‘2.‘ Arguments heard and record perused.

~y

3. Mr. Muhammad Arshad Khan Tanoli, Advocate, counsel for the appellant

contended that the appellant has been removed from service but without complying with

fhe procedure as laid down iﬁ the Khyber Pakhtunkhwa Government Servant (E&D)

© Rules 2011. Further contended that the respondents were legally bound to conduct full

- fledged enquiry and give him opportunity of hearing and thereafter pass the order but

they violated all the prevalent rules and regulation on the subject . He placed reliance on
1995 SCMR 776 and requeéted to set aside the impugned order and reinstate the

appellants with all back benefits.

4 Mr. Ziaullah, Deputy District Attorney with the assistance of Mr. Malik

Muhammad Saddidue, Litigation Officer strongly opposed the contentions of the learned

counsel for thé appellant and argued that show cause notice given in 2009 -and the

enquiry was also conducted and in this way, the proceedings were conducted in

accordance with the law. He requested the Tribunal to dismiss the appeal.

5. After hearing the parties and consulting the available record, on one hand, the

1. .

contention ot the learned counsel for the appellant seems to be roust as on the record,
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there is nothing to show that before imposing major penalty of removal fromservice,
respondents had conducted an enquiry served charge sheet or statement of allegations and

thereafter, given show cause notice but straightaway passed the impugned order and that

. too, w.e.f 18.08.2009. This order itself in invalid in the eyes of law for the omissions

committed by the respondents- particularly when it has been passed on 17.11.2016 but it

was given retrdépective effect from 18.08.2009. This view is supported by the numerous

- Judgments of the august Superior CoAurts.A Apart from fﬁis, the appellant has been

punished for the absenclc'oftwo days and as per judgment of the august Supreme Court of

- Pakistan 1995 SCMR 776, it was held that absence from duty for period less than a week,

major penalty cannot be imposed

6. The pith of the foregoing discussion is that taking into consideration the

-+ arguments of the parties and going through the available record and taking guidance from

the worthy ru‘lings on the subject, the appeal is allowed and impugned order dated

17.11.2016 is set aside. The appellant is reinstated in service and the intervening period
may be treated as “leave of the kind due”. In the circumstances of the case, parties shall

bear their own costs. No order as to costs. File be consigned to the record room.

D
.wa””%/ 6 -8/

(SUBHAN SHER)
. Chairman
Camp Court, Abbottabad.

(AHMAD HASSAN)
"Member

ANNOUNCED

29.06.2018




29.06.2018 : Counsel for the -appellant Mr. Arshad Khan Taoli,
Advocate present. . Mr. Malik Muhammad -Saddique, Litigation
Officer on behalf of the respondentsi alongwith Mr. Ziﬁul]ah,

Deputy District Attorney present.

A Arguménts heard and file perused.

' ~Vidé 6ur detailed judgment of today placed on file, the
.appeal is allowed and impugned order dated 17.11.2616 is set
;aside. F heléppéllant is reinstated in servic§ and the intervening
period may be treated as “leave of the kind due”. In the
circumstances 6f the case, parties shali Bear theivr own costs. No

order as to costs. File be consigned to the record room.

(Qv‘{f—wgwé 2/€7

Chairman
Camp court, A/Abad

M'ember

ANNOUNCED.
29.06.2018
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"21.03.2018

19.04.2018

25.06.2018

Counsel for the appellant and Mr. Usman Ghani,
District Attorney alongwith Khushi Muhammad, SO, Prof. Malak
Muhammad Siddique, Dr. Noor Habib, Principal and Mnhamrnad

Shankata' Lecturer  for réspo-ndents present. Counsel for the

~ appellant seeks adjournment. Ti come up for rejoinder and

arguments on 19.04;201:8 before the D.B at camp court,
Abbottabad. o o

: Me,nber .

Camp|court, A/Abad

Counsel for the appellant and Mr. Usman
‘Ghani, Dlstrlct Attorney alongmth Prof. Muhammad
Shaukat Prof. Malik Muhammad ~ Siddique,
Muhammad Asif, Associate Prof. and Dr. Noor Habib,
Prmcnpa[ for the respondents present The court time
is over. Adjourned. To come up for arguments on
25.06.2018 before the D.B at camp court,
Abbottabad. | | |

Al
Chai
Member Camp qourt, A/Abad

: Appe]iant Dilawar Khan in pefson‘ alongwith his counsel

Mr. Muhammad 'Ars-'had Khan Tanoli Advocate present. M/S

Muhammad Asif; Principal and Malik Muhammad Siddique
N Professor alongwith M. Ziaullah, Deputy District Attorney for the

respondents present. Due to incomplete bench, arguments could

.not be heard: To come up for argumen,té on-29.06.2018 before the

D.B at camp court, Abbottabad.

‘ Member
Camp court, A/Abad

-
‘hikada.

:&"“—m _‘-,\ . S )
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{ | 22.06.2017 Counsel for the appellant and’? Mr. Muhammad Bilal.
Deputy District Attorney alongwith Muhammad Asif, Principal,
GDC Oghi for the respondents present. Representative of the
respo'naents requested for adjournment.-_l';ast Opportunity granted. -

To come up for written reply/commer};ts on 24.08.2017 before S.B

A \

~Camp court, A/Abad

at camp court, Abbottabad.

24.68.2017 _ Appellant in person present. Mr. Muhammad Bilal, Deputy"
A District Attorney  alongwith Dr. -Noor-Ul-Habib, Principal &
Muhammad Asif Vice Principal & Malik Siddique Professor for the
respondents present.” Written reply on behalf of respondent No. 1 & 2
submitted. Learned Deputy' District Attoméif relies on the same on
behalf of responden‘i.,No‘. 3. The appeal 1s assigned to DB for
- rejoinder and final heéring for 21.12.2017 at camp court, Abbottabad.

21.12.2017 Appellant in person spresent. Mr. Kb

Additional Advocate General
Siddique, Professor for thev respo_ndents preseni. Argumentscduld '
not be heard due to incomplete bench. To,c_drhe up for rejoinder
and arguments on 21.03.2018 before D.B at Carhp Court,
Abbottabad. . |

(Gu)‘ﬁ%é) |

Member (Executive) o ~.‘
Camp Court, Abbottabad. ‘ '
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19 1.2017 Learned counsel for the appellant argued that the appellant  was
: | serving as Cook whé,n_ relﬁovcd ﬁ-mﬁ service on the allegations of"on;e
day absence vide earlier order dated 18.08.2009 whque_-,agail‘w; he
preferred service appeal No. 1967/2009 which was decided on
24.05.2011 with the directions for denovo enquiry wherein appellant
was again awarded the said penalty constraining him to prefer another
service appeal No. 1790/2011 which was decided on 19.01.2016 with
the directions (o the respondents (o decide the departmental appeal of
the appellant within a month from the receipt of the judgment which
was rejected on 21.06.2011 and hence the instant seryice appeal on

-+ 05122016,

2
YRS

That the impugned order is against facts and law and liable 10 be
3}) w set 8Sl€
5§
2o Roints urged need consideration. Admit. Subject to deposit of

security and process fee within 10 days notices be issued to the

respondénts. To dongej up 'fpi’ wrillen r@‘ply/g:o;mqg—:ngs on ','_7;()..05!.:‘20['7

before $,B at camp court, Abbottabad. .

Chdfrman
Camp-gourt; A/Abad

20.04.2017 Appellant in persan and Professor M, Siddigye, and lbrar Ali,
AD alongwith Mr. Muhammad Siddique, S1.GP for the respondents
present,  Requested for adjournment. To come up for written

rcply/g_:qnungnts on 22,06.2017 at camp court, Abbottabad,

Camp Court, Abbottabad,

-~



" " This case is entrusted to To'urivng S. Bench at A.Abad for

| Form-A
~ FORM OF ORDER SHEET \
 Court of - .
Case No.__— 1211/2016.
S.No. ‘, Date of order - Order or other proceedings with signature of judge or Magistrate. .
proceedings ' - ' -
1 2 3
1 05/12/2016 . The appeal of Mr. Dilawar Khan presented today by
Mr. Muhammad Arshad Khan Tanoli Advocate may be-éntered
in the Institution: Reg.i‘ster-and putA up to the Learned Member
for proper order blease.
. REGISTRAR -
2. |08 2’2”/'L

preliminary hearing to be put up there on_[9./ f)ﬂ/? .
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i 'BEFORE THE SERVICE TRIBUNAL, KHYBER
A / PAKHTU-I;V KHWA, PESHAWAR |
~ ] | Sexrvice Appeal No. [2-{{ /2016
' / , ~ Dilawar Khan son of Muhammad Farid Cook Govt. Degree College Oghi, Tehsil
-/ Oghi, District Mansehra. .

VERSUS

...APPELLANT

Govt. of Khyber Pakhtunkhwa, through Secretary Higher Education KPK |
Peshawar and others. :

——p e -

N—

....RESPONDENTS
SERVICE APPEAL
, INDEX
| SH | Description Page No. | Annexure |
| 1. | Service appeal along with affidavit 1to10 :
i | 2. ! Copy of appointment letter 11 “A”
| |_-3. | Copy of order 12 B
| - 4. | Copy of service appeal 13t015 |  “C”
5. | Copy of order dated 24/09/2011 16to 17 “D”
6. | Copy of impugned removal from service order No. 18 “E”
1789-92 dated 21/06/2016 '
7.. | Copy of service appeal No. 1790/2011 191021 “F”
8. | Copy of order dated 19/01/20016 22 to 25 “G”
9. | Copies of application alongwith registered receipts 26 “H”
10: | Copies of letter No. 994 dated 13/08/2016 and | 27 to28 “I” & <)
departmental appeal _ '
11. | Copy of rejection of departmental appeal letter 29 “K”
dated 17/11/2016 , :
12. | Copy of COC 30 to 32 <L
13. | Copy of order of this Honourable Court ‘ 33 to 34 “M”
14. | Copies of judgments of august Supreme Court of | 35to 36 “N”
‘Pakistan ' . -
15. | Copies of show cause notice and inquiry reports 37 to 42 “0”
16. | Wakalatnama ' 43

Dated: j!(ﬂf& /2016

Through

B SR N
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e BEFORE THE SERVICE TRIBUNAL, KHYBER
S PAKHTUNKHWA, PESHAWAR

Service Appeal No. [0 12016

Dilawar Khan son of Muhammad Farid Cook Govt. Degfee College Oghi,
Tehsil Oghi, District Mansehra. D -

N7 .
....APPEPTANT
Khyber Pakhtukhwa
Service Tribunal

Diary No.J2=5S

VERSUS b /12 /ool B

1. Govt. " of .Khyber Pakhtunkhwa, through Secrétary Higher
Education KPK Peshawar. ' L

2. Director Higher Education, Khybér Pakh’tuﬁk_hwa, Peshawar.

3. Principal Govt. Degree College Oghi.

....RESPONDENTS
FJYBedm-day ~ SERVICE APPEAL UNDER SECTION 4 OF
Reégistrar-~ ~ KPK SERVICE TRIBUNAL ACT, 1974, FOR

S} b

DECLARATION TO THE EFFECT THAT THE
APPELLANT ~WAS REMOVED FROM |
SERVICE VIDE IMPUGNED. ORDER NO. 1789-

99 DATED 21/06/2011. BY RESPONDENT NO.




2.

3. WHICH IS AGAINST THE LAW, RULES
AND PRECEDENT CASE LAW REPORTED
2008 SCMR 2014 AND 1995 SCMR 776, AND |

IMPUGNED REMOVAL FROM SERVICE

ORDER 21/06/2011 IS LIABLE TO BE SET

ASIDE.

PRAYER: ON ACCEPTANCE OF THE

INSTANT SERVICE APPEAL, OF THE |

APPELLANT, IMPUGNED REMOVAL FROM

SERVICE ORDER NO. 178992 DATED

21/06/2011 MAY GRACIOUSLY BE

DECLARED VOID AND THE SAME MAY BE

SET  ASIDE AND  RESPONDENTS

DEPARTMENT MAY BE DIRECTED TO RE-
 INSTATE THE APPELLANT IN SERVICE

WITH ALL BENEFIT IN TERMS OF PAY ETC.

BESIDES SALARY'W.E.F 11/08/2009 TO TILL

DATE. MAY ALSO BE PAID TO THE

' APPELLANT. ANY OTHER RELIEF WHICH
‘THIS HONOURABLE TRIBUNAL DEEM

.APPROPRIATE IN THE -CIRCUMSTANCES -

MAY ALSO BE GRANTED.




A .Reépectfully Sheweth: -

_That the éppéﬂant was serving as Cook in

Govt. Degree College Oghi. Copy of

appointment letter is attached as annexure

;CA;’

That the appellant was relieved of from

- duties on 11/08/2009 without any order and

1.
2.
- -
.
3.
4.

‘was dirécted to report to thé office of -

respondent” No. 2 the _respondént No. 2
directed respondent Nd.‘ 3 to settle the matter
of appellant at his own. Copy of ~order_ is

attached as Annexure “B”.

That thel appellant challenged the relieving

chit 11/08/2009- iﬁ the Honourable Service

Tribunal Peshawar vide civil appeai No.

1967/2009. Copy of service appeal is

attached as Annexure “C”.

. ThHat the Honourable Service Tribunal
:direéted‘ the respondents to conduct fresh

inquiry against the appellant and pay salary
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vide order dated 24/08/2011 is attached as

Annexure “D”.

That instead of fresh ihquiry respondent No.

3 removed appellant from service without -

show cause notice, "pgrsdonal hearing, charge
sheet” and ‘statem'ent of all-egation' v-ide
impugned removal from service or,dér_No.'
 1789—92' dated 21/06/2011. Copy of
| irﬂpugned removal from service order No.
1780-92 dated 21/06/2016 is attached as

Annexure “E”.

That the -appellant filed anothér service
appeal  No. 179072011 before this
Honourable Tribunél.- Copy- of service
appeal No. 1790/2011 is -att'a-lchhed as

. Annexure “F”.

That  this Honourable Tribunal again
directed respondent No. 1 to decide the
departmental appeal which was préviously
' addressed.to DCO within a period of one
month vide order dated 19/01/20016. Cépy

of order is attached as Annexure “G”. -

PR~ RS AR -y 1



That .in the mean while, the appellant
éubmifted-order of this Honourable Tribunal
to respondents on 28/01/2016. Cobies of

application alongwith registered receipts are

- attached as Annexure “H”.

That the appe]lant was directed ~by the
respondents to file fresh departmental appeal
vide letter No. 994 dated 13/08/2016. Copies

of letter No. 994 dated 13/08/2016 and

~ departmental appeal are attached as

Annexure “I” & “J”. .

That without considering the appeal of the

appellant respondent No. 2 regretted the

departmental appeal vide dated 17/ 11/2016.

Copy of réjection of départmental appeal

letter dated 17/11/2016 is attached as

Annexure “K”.

-That during pending of deéision on

departmental appeal as per direction of this

" Honourable Court, the petitioner. filed COC

No." <512ﬁ/ é’i-‘in service-appea-l» No.
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.
1790/2011. Copy of COC is attached as

Annexure “L”.

" That on receipt and production of rejection

. of appeal letter dated 17/11/2016, before this

Honourable  Tribunal, COC againét
respondent No. 1 was dismissed with'.the
direction to file fresh appeal vide order

dated 22/09/2016. Copy of order of this

‘Honourable Court is attached as Annexure-

“M”. Hence the instant service appe'al is

- fixed inter-alia on the following grounds.

GROUNDS:-

(a) That fhe impugned r_emoval. from
service order 'dgted 21/06/2011 is
arbitrary? .discrimingtory, malafide,
perverse against the precedent of case
_la;,v settled by tﬁe apex courts
reported 2008 SCMR 20f4—;ﬁd 1995

. 'SCMR 776. Copies of judgments of
‘ éugus’t Supreme Court of PakiSfan dre

-attached as Annexure “N”. .



(b)

(d)

That another similar employee Dildar -
Ahmed Sweepef has been re-instated
alongwith others except the appellant

which is discriminatory and against

- the law..

That the appellant was removed from
service merely on the allegation of so-
called absence from service for 2

days. The aippellant is crying at the |

" top of his voice. for redressal of his

grievances almost on the all fora as
wellv as in thi's_' Honourable Tribunél
since ‘11/08/2009 to till date but
respondentsturned to deaf ear to the

humble requests of the appellant.

That show cause notice and inquiry
reports arbitrarily conducted against

the appellant is attached as Annexure

“O”

As per direction of this Honourable

Tribunal dated 24/11/2011, no denovo

departmental inquiry was conducted
el

Sa R
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by the respondent aﬁd -the appellant
. o ~ has not been treated ‘according to the
norms of justice as Qéll as Article
250f the Constitution A. The | appellant -
is also entitled fo be treated alike and
hence, the appellant is entitled to be‘

re-instant in service.

[ | : ~ (D ' That the respondents department has
| ) . . E

| led the petitioner to the place which is-
. - o - utterly unknown to the principle of

‘natural justice and fair play.

(g That as per direction éf this
Honourable Tribunal salary for the
period of suspension ‘of the appellant
‘h.’:blS not so far been paid to tﬁe
appellant wﬁfch amounts  to
misconduct as well as disobedience of

order of this Hpnourable Tribunal.

It is, therefore, humbly prayed that on -
acceptance of the instant service appeal, ‘of the
appellant, impugnéd removal from service order

No. 1789-92 dated 21/06/2011 may graciously be




declared void and the same may be set aside and

respondents department may be directed to re-

- instate the appellant in service with all benefit in

; | _
terms of pay etc. Besides salary w.e.f 11/08/2009

. to till date may also be paid to the appellant. Any

other relief which this Honourable Tribunal deem

- appropriate in-the circumstances may also be

_ gra'nted..

e

... APPETVEANT

Through

Dated: 1}\1)"2/ 2016

VERIFICATION:-

Verified on oéth that the contents of forgoing appeal are true and correct to
the best of my knowledge and belief and nothing has been concealed therein

from this Honourable Court.

... APPELBANT -




BEFORE THE SERVICE TRIBUNAL, KHYBER
PAKHTUNKHWA, PESHAWAR

Service Appeal No. /2016

Dilawar Khan son of Muhammad Farid Cook Govt. Degree College Oghi,
Tehsil Oghi, District Mansehra : 4 _
. ...APPERPANT

VERSUS

Govt. of Khyber Pakhtunkhwa, through Secretary ngher Educatlon KPK
Peshawar and others.
....RESPONDENTS

SERVICE APPEAL

AFFIDAVIT

I, Dilawar Khan son of"Muhammad Farid Cook Govt. Degree College Oghi,
- Tehsil Oghi, District Mansehra, do hereby solemnly affirm and declare that
the contents of forgoing appeal are true and correct to the best of my

knowledge and belief and nothing has been concealed therein from this

.

Honourable Court.

Identified by;

Advocate H1gh Court Abbottabad

\
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/ : : Office of the Principal Govt. Degree Colicge Qohi District Mansehra.
- No.— 74 Dated—— 1 L5 12009,
| 1o : o - ‘

M, Ditawar Khan ' .
Hostet Bearer.
Govt Degree College Oghi.

Subjéct: Releiving Chilt.

Mcémo:
(,'unsumun upon the report of the enquiry comniitiee of college council your
services are no more required in this institution. You are hereby relieved from Vour
~duoties and directed to report to the Worthy Dicector Higher Education N.W.F.P Peshawar

with invmediate elfect.

?Q aa
Pidhcipad.
Govt. Degree College Qghi.

Englst: Nu_;:Z::ZZ’_M!)ulctli_.IJ/X__/Q(}()‘) , . Ces

Copy tw:

Lo Worthy Divector Higher tgducgtion NJW.IE P Peshinwvar Tor Tavour of further

d&;m |

Govt. Degree College Oghi.

' ./7’2//

necessary action please.

2o The hosted Warden 1o relicve hin immediatelty.

’

1

‘Mutiammad Arshad Khan Tanol
¥$ Advocate High Court
Office Noj 33 Adjacent tc
Mistt! Bar Abbottabad

#
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.

) ..BI' l*()Rl1 T HE SE RVICF TRIBUNAL NWI< I’

. Dilavwar-
“1ei . Mansehra..: i,

PE SilAWAR

Appcrﬂ Nu. ..____ B

Khan, Conk (J()VUHIH"M Collepe ()g’hi:. Distric

...‘....-............:.........:..........:..-lppcllum

b

Yersus

(1) Secretary Higher Educalion Peshawar.

(2) Dircctor Higher Education, NWEP, Pesliawar.

(3) Pnncrpal Government Degree Codllege Oghi.

(4) Mr. Khu rshid Khin, Vice Principal, Government College Oghi.
(5) Director Physical Education, Cxovel nwient Degree College

Oglu

................. . Respondents

. . i
e , : o L o
l

J4 AGAINST THE lLLEGAL RELIEVING

.nOF,

'1‘ HE PRINCI PAL (.:OVE RNMENT

o
'-i . N

v

,etruli } "s&iéwem

S DI

PP

Fhat the appeliany is serving as a cook in Government

Jegree Cullcgc Q;_;!ti, (Aniexure “A 7).

fhat the commitice of the Government College Oghi
onducted the inguivy. without any legal and [)s'oliél‘

wocedure. (Amnexure “B").

- That no any E&l‘:) rulg has been folldwed in the saiyl

n’quir'y'.'

l'hal no any chatge si;eet/ statement af allegation has.

wen |s';ucd to the '\ppdhm before conducu% the

- nquiry. -

{hat no any pro‘p‘cr fetler regarding the inquiry has I)cen

- ssued by thc compcleul authority (o the mquuy/r tcer

/ / . oconduct such t) pe ol mqum /

Annex




Py

o, ~ That the ¢ ppellant’ has not been infornied about any . S o
. . - type of ihquiry agéginst the appeliant. '

3 i ) : N S : 3

e R 0T, ‘That tile inquiry cofmmittee issued a final show-cause

! o ' o nohce after com\uchng of inquiry which was 16 be

_ issued befvre the i mquuy so the inquiry nnd show -cause

KA il st

nouce tre .Igamxl the law and rules. (Anncx v ("'}
- —

[

. o ‘ _ - 8. That the ruspension of the appellant was issued on
01.05.200¢ whcrc the final show-causc notice has been

msued on 16.07.2009, and stated in show-ciuse notice

___.————-"

“that the order of xuspcn';mn of the appellant is attached

o ~ withthe show-cause hotice. (Anmexure "1)7).

S A Thai the st spension order is illegal, npninst the ol I
rules. [ B .
. Lo ~ 10, That during the suspension petiad (he pay cannol be

stopped a~icording to ‘lhc judgment of 1lonourable

Supreme (ount lml the L'\ Principal stopped the pay of

:'lppellanl and violated the judgment of Ilonomnblc
Supl'eme Court which comes under the contempt ol

_ court.

11, That the silshcridcd oftigial cannot be debarf trom the

attendance. the aitendance of the SUSPENSION PLrson is

must but he cant work.

lhal the tuthority (Pnnup.il) ol the coIILLc do not

l
: aga_msl {he rulc.

That the suspension order has not been L\lcmlcd afler
lhc period of three months s0 the same order has

bccome nuil and void.




P VA
Muhammad T

. ‘Advocate High Courtt‘

o Office Noy 33 Adjacen d»
Dnstt Bar Abbotta‘qa

Cathi

T Dated: 5 27

>

ilr\l lhc :olle;,c .mlhonl\ has relieved the appcllanl
durm;, the ';uspcn\u)n pl riod .md directed (o :Lporl the
Director € ollq,c I'cshaw(u for duty and the appellant
n.ported t: the Di; cctor (o!lcvcs Peshawar and hc the

Director € )Ilcbcs Ul‘dCl lhc Principal 10 solve 1he maticr

OWII' level. (¢ ()/)_y is (r/)/)undudu,v annexire "/'.; J.

That lhe pay of the appdl'ml is sloppcd upu!l now

- which is a' -ainst the naluml justice of law.

_'I'Ital'lhe uppellam filed the appeal before %crclary
. Higher Ed. icallon NWI‘P Peshawar but not .uuon lmq

beer taken so far, (€ apy ls appended ay annexure M),

"That in view of the above facts it is humbly prayed that

respondent No.3 may be ordered to refease the pay of

: the appell( nt. und w-mqlalc the appcllmu from the date

of hls suspension and nllow to continue his work at the

College accordmg 10 the rule and taw.
o = ¢ L]

‘ ‘ o
- vl v
DILAWAR f\ll/\N

v APTELLANT

N 7

M. Nascem Alclnnr Advocente,
()Id College Rond, Manschra,

llllmuvh'
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Appeal No.1967/2009
(Dilawaj Khan-vs-Secretary Higher qucuhon Pc':hnwnr clc)

o qum.f;cl for the appellant and Mr.Misbah‘-ud‘Din, Librarian on
?bclmif ‘ol ,!hu“ respondents  with Mi.Tnhi’r Iqbal, AGP prcscnl‘.'
>/\>i'g|‘un¢|1.ls'h‘csu'd at some length, and record pémscd.

'I'hé pricvinee of the nppcllmii,-l)ilawﬁ'r Khan, a Cook in the
Government Degree College Oghi,' District Mnhsehra, is twolold,
nmncly. hi;: suspcnsién :md stoppage ol pay:.

Ihc respondents, in iheir wrillen reply/commeuts have u!lcgcd
that dc:p'u(ms.ntd! pmcccclmgs have heen :niuhnlcd n(,mns( the appcllfml

for his wmunmm .uui wlll"ul absence from- duly. and, !"urthcr. thai

The lc-nnul /\(:i’ referred to Anncxurc K, in this respeet, and stalcd
that the leuml Govcmmcnl Degree College, Ogh: has alrcudy
asked lhc Munugcr N:ﬂmnnl Bank of Pakistan Oghi, vidc his memo.
dated 18.8. ”UO‘) o release pay of the appetlant 'llongwntll nnothcr.
Nol\\'atha!.mdnu_ the’ ﬁcl lln( suspension {s not a final order
within the liwuning ol section 4 of the NWFP (Khyber l‘akh!unkhwa)
Service  Tribunols Act, 1974 and  hence  not appealable,  the
I"Cﬁi?()lltlL‘l\lS have also adopted & novel way of relieving the nppcllam
to report to the. Director Higher lii!'u:cnlitm I_)cpunmlcnt, u.l the
c‘onclusi(m of departmental proceedings, instead of passing an

appropriate ‘order under the provisions of law. Therefore, on the one

procecdings against the appellant in necordance with lnw within
shertent possible time, inclding, possing o tind inder under the Jaw,
but ol later lh::n a month Arem lhc receipt of the order; angt on the

“

other, they should wlso ensure relense of pay of the np,mllnnl fof the

lhough the ’p'ny was initially stopped but has later on bc"cn rclcn'scd:

hand, the “respondents are directed to  conclude departmentn |-

et e
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; wilh no driic:: as 10 costs.’

f.24052011_

recoﬁyl;‘

period specilied above. The appetlant may have recoursé to legal

iemedy available to him undér the law if he is sggricved of thé final

ANNOQUN Q s
(Smoor Ali Shah)  (Qalandar
Muubcr Chairman

Camp Court Abbottabad

[
e i i

.‘. )

lor the purpose. This exercise shavld also be undertaken within the

order of the authority: The appeat is disposed,of in the above terms,
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Office Ol" The Pr mcmal Govt Degree College Oghi, LY
District Mansehra, B 4

oﬂ‘iceordgr: . - ‘ IY\YW

In the lighl of recommendation ¢f the inquiry commiitee and in
compliance of the orders mqssd by the honourable Khyber Pukhtoon Khawa,
Services 1r1bunal,, vide judgment dated,24/05/2011 in appeal No. 1967/2009
and after completion of all codal formalities and asccrtaihing the facts that
official concerned remained willfully absent from his o(ficial duty unlaw(ully
and wit:h'o'utf prior sanction of competent autlﬁrit}uand is- gl..iill)/ ol gross

misconduct and negligence.

I. Biradar Khan Principal, Govt. Degree College Oghi l)emg in
the capacity of competent authority. in exercise of powers u/s (3) of the
Femoval From Service (‘ipeuﬁl powem) ordinance : ()l')()-70()l is pleased (w
nupose the m’uor penalty of Removal llom Sewucm upon Mr. Dilawar Khan
- (Cook) w.e.f. 18/08/2009.

(i T )
Ptmcnpdl
Govt.Degree College Qghi.

EndstNo./ 289..4 4 /Dated _Q4]0 _é/_ _____ 2011

Copy of the abave is forwarded to:

[.  The Chairman Services Tribunal Khyber Pukhtoon Khawa.
Peshawar. '
2. . The Secretary Higher Education l{hyber Pukhtoon Khawa,
Peshawar.
3. The Director Higher Education. l’llybes Pukhtoon Kh'mm
- Peshawar..

Mr. Dilawar Khdn (Ceok), Govt.Degree C leg(, Us:,ln C"""“

'\\/"/‘,.//’/
Principal ‘
- Govt.Degree College Oghi.

) N *
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Ill' ORI llll*, SERVICE TRIBUNAT, KIIYBIER

PAKHIOONKUAWA,_PLb.llAWAR * (\) )0?

Appeal No. r‘ %/7/5((

Dilawar Kh'm Cook Govl chxec (,ollc;:,c Oghl Telisil Oghl

: stlrlctMansehra...-;..ﬁ;.;.';;..;........;...,;.;;;;....;;;....Appellant

Versus

t

(1) Secreiary Miglier i;‘ducauo'ﬁ Khybei  Paktitdonkhiawa

Peshawar.

| (2)' Priticipal Govt . Dégree College Oghii. |
3) biié(ﬁtdf Higher Edug:ation? Khyber Pakhiconkhawa,

 DPeshawar.
(4) ' D.C.O Mansetira,

.2l

....Reéspoiideiits

APPEAL UNDER SECTION 1A% OF T HE SERVICt |

TRIBUNAL __ACT 197.4_ AGAINST _ THE

IMPUGNED. ORDER _NO. 1789-92 DATEI‘"){

- 21.06.2011 OF__REMOVAL . FROM "5,1;'1_{\/1(:1;',-

 WHICH I8 LIABLE TO BE SET-ASIDE.

Respecifully Sheweth:-

That the appellasit is seiving as a Cook in the G.o.'vt.
Degree Coilgge, Oghl

That. the appelialit was relieved w’i{'ho'tilt. any order and
"*j dif'ec'ted o reporl to the Dii‘eclo'r,' I-I'igh}/ Edticalion,

" Peshawar for further adjustnienit.

R}



3. | That thie Director Highier Education l’_eshaWzlr, order the
Principle Degtee College.O'ghi to solve tlie inattet at his.

i levl; (Copy u/ uuh iy Apinexiird AT,

1 - Ry

4. l“hat lhe appellant challenge the rellevmg ordet ln the
'l-l(ihoiir:ible Sci‘yicc Tribunal Peshawar, (/in.ne.\me L :A - ‘ l\
s, * That the Séivice Tribunal Order to conduict ihe 'frésh '} / o
inquiry zi;gaillst tlie appellant and pay his outstanding /l /-
- salary wiih-the p‘eridd of one imonth. (Aiinéxiire “C), 2

67 -‘_'f hat instead l)f 'c-‘ondu\cting the fresh inquiry t‘lle
Principle issued the order (;lf ‘reﬁ@‘vzﬂ from service e
Witllout any iinquir‘yr,' éllow-batlse notice and 'pérsoflal

ficaring @nd charge sheet wdnd staleinent ol allegation.

: ,- éo; tli‘e removal order is .illegal; unlawful and against
the law and rule which 19 liable (o be set-aside.
7. - 'l‘li.a"t.‘tll{: ‘l"{eépo'iulélltl N(l.2 ignored the. ordér of
H(lhogialole Services Tribunal and he has rendered

himself to the confempt of court.

R Thial the sippeliant fited the Departimental appeal but no
el actioih has been taken so far. (Aninéxare “D ")
'il \ That beirig daggrieved the present appeal is filed-on the
1 ‘ following grounds:
e
3 g

; 'That the ’appéll'zlnl served the dépai'lment to the entire

"-; “satisfaction of his superiors. |

I“" That the removal order is illegal, unlawful and against
-w;" - o . tlie-ﬁorwms,of justice. |




P PETS

Sy That aiiy oticr protiids will b discussdéd anthe time of

~ arguiments.

it 18, therefote; most humbly prayed that in-view of {hie

~ above facts the iriptigned rémoval Oidér may kindly be -

. get-aside.”

. ﬂﬁteas;;/,é it “ v(/&‘/ >

DILAWAR KHAN
APPELLANT

M. Naseem Akiitar Advocite;
Old College Road, Manselira:

Through:- Y\/ '
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Order or other proceedings wnth signature of Judge or Magis

parties where necessary.

18.01.2016

i vide corder dated 24.5

.f
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KHYBER PAKHTUNK‘BWA SERVICE TRIBUNAL, PESHAWAR
CAMP COURT ABBOTTABAD.

SERVICE APPEAL NO 1790/2011

(Dilawar Khan-vs-Secretary Higher Education Khyber Pakhtunkhwa, Peshawar
' and 3 others).

JUDGMENT

MUHAMMAD AZIM KHAN AFRID:I‘ CHAIRMAN:

Malik Muhammad Saddique, Professor,

Pleader

respondents present.

]

v

‘)/gh'%mhibl impugned mder dated 21.06.2011 vide wlmh he was reinove (1
o court ®
Ndalcﬁﬁ‘tt\}lw

§ Abbot"aba

Briel facts giving rise to the present appeal arethat the appellant was

i .
Degree College,

serving as o Cook in the Government Degree College, Oghi when relieved fron

Appeilant with counsel, Syed
Habibullah  Shah, Prinmpalg;and Muhammad Shaukat Awan, Focal Personé
alongwith  Mr. Muhammad Saddique, Senior Governm‘ent for

duty without any order with the directions to Arepo'rt to the Direclor Fighei !

E Education Peshawar for further adjustment who ordered the Principal, Govt. :

Oghi to solve the matter at his ‘own level. That the appellant

¢

was constrained to challenge the said relieving order in the Service Tribunal and

5.2011 Lhc Tribunat directed that thc appdlant be paid the

|
soutstanding salary within a perlod of one'month and fresh inquiry be conducted ,’
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\ a;mum lh

was removed from service and a‘S suc

b denied nis my and thus constraining him to prefer service
| decided on 24.5.2011 wherein the res
depactmental proce edings agatnst the

| shortest possible time including passing

\
i
‘1
!
i

\

| )?,ZLI

e — "

—— T =,
appeliant - That wathout conductmg the fresh inquiry the appellant |

|
i
|
h the respondent No.2, Principal, Govt, |
i

bpepree College, Ophi ignored th(. onde of the Scrvice Tribunal. That the

departmental appeal of the appél!ant dat(_d 972.6.2011 was not responded and

Bence e instant seivice appeal.

Learned counsel for'the app@lhm ‘has argued [hd[ the appellant wa

appeal No 196//700()

v

l
!
|
'1
|
1
l
i
)
|

pondents were directed to conclude the ,

appeitant in accordance with law within i

4 month e

t

learned Tribunal also |

a final order but not fater than

from the receipt of the order He further argued that the

directed that release of pay of the appellanl shall be ensured. That instead of

acting upon {he directions of the Tribunal the authority passed the impugned |
' ;

order which is contrary to the norms of law, justice and fair play. That co-!

discriminatory treatment was |

accused Sweeper was pardoned and as such

meted with the appellant. Reliance was placed on case-law reported as 2008 |

UM 1A and 1995 SCMR 776.

Learned Senior Govt. Pl(_advr argued that the lmpugned order was ;

Yl .u,,_\‘,,,j

. passed by the competent authority and that the departmental appedl dated

22.6.2011 was preferred o DCO Mansehra which was not the appollate;

aythority of Principal, Govt. Degree College, Oghi. That the appellant remained :
- for two days and that his attitude during the inquiry proceedings was

i
|
5
'1
!

Jessive and rebellious and that he vvllfulty avoided the mquar\/ proceedings |

!

dnd as_ such the lmpugne.\ ocder is valid and réasonable.

perused the record. |

perusal o the

caeyey

caither nrlrirfes‘;r%d to the appellate authority nof

heard arguments of the jearned counsel for the parties and

opartmental appéal of the appeliant dated 22.6.2011
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K.\ since lhe appellate authority was not in a position o hear the departmental
Y f P

s pmm e
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OWGRES
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forwarded or heard by the said authority. Keepiog in view the peculiar
circumstances of the case and witheut entering into the maits of the case

including impugﬁed order dated 21.6.2001 emerging on the hasis of two days

absenca of 7 ppvlhnl we rjecm it appropriate to observe that the deparimenial

appest of  the appellant addressed to Lhﬁ DCO NMansehra dated 22.6.2011

should have been lransmitted by l'he relevant authority to respondent to.l.

appeal as such we direct that the rasy andent No.1 shall, en receipt of the same,
P _ ]

decide the same within a month. Respondent No.2 shall ensure transmission of

=

copy OfF this judgment- alongwith  copy of departmental  appeal 1o

respondentNo.1 within a weelk from receipt- of the same. The appea% i5 disposed

of in the above terms. Mo order as to cosis. File be consigned lC‘ lhf‘ l(—‘LOl(l

room. A |
N
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The Seceerap '
Higher Bdueation
KPK Par hawan

Dtvector Higher
Hducation (LK
Peshawar, -

Y Principal Govi,
l_jf,{:lf“j _/U'h f)ll ():)I

subject:

_‘uﬂ,z*« SV LYPEAL A5 yin e

e

BoNoUuARLE SERVICY 'T'*,WW
' .,/U //( :

Yeenect ] 0. .
!\n:i.ﬁ‘g}l:(.-fl::tl S,

1
.

L That e applicauy/ appelfant wag removed from service og
. 210472009 from Gy L. Depree College Oghi. The appeliant

filed service appeal before (he Honourable saivice iribunal for

tediessal of hig piievance. As per law, on the basis of 50

called absence, for {we days, the a'ppc:ﬂ(u{t can nal be
removed from service

277042009,

as lhc ap pe[lanl wag o leave on

That the Honourable service tribunal

appeal of the appelfant as depar{men‘tal' appeal and directed

the Deptt to decide appt,al of the dppr,llanl ¥

vide order dated i“/()l/z()lé and 7)./0"/ 016.-(30_1:>iesl0‘f order

ol service lubmml KPE one aftached.

I is prayed [Im[ service JLbUld of the appeliant may mdcmusly be

lﬂOI\bd ko and atter acu,plmr the a[qic.lf the appellant may [ resinstated

" iaservice with all service back Lmuci;ts i iers of pay e,

¥ ow Uncd(c*n[y

a!cd g (/[f/éﬁ/é/%

: ché' ved

S,

(DIL ‘mm HEAN)

again converted servige -

vithin one mont

% e MC%

}")y-w U(é/)z, Tfu 'Qeﬁ Q‘iet”f/lf //%_
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GOVT. DEGREE COLLEGE, OGHI DISTRICT MANSEHRA,

Phone # 0997 320014 email: govt.de reecolle eoghi ahoo.com / gdcoghi@gmail.com

No. (-Z_({'//J ' ﬁated: [;/g- /2016.

Mr. Diiawar Khan, (Ex. Cook)

Govt. Degree Coliege Oghi. . . : P"' 2 7 =

Subject: - JUDGEMENT OF SERVICE APPEAL No. 1790/2011,

-~

Memo - : .

You have been informed vide our reminder letter No. 776 dated 26/2/2016, (by-post)
letter No. 910 dated 6/5/2016 (by hand) for the submission of fresh Departmental - appeal to.

~ Dlrectorate Higher Education Khyber Pakhtunkhwa, Peshawar in order to praceed further mto the
matter. Which is still awaited. /
R

You are once again directed to submit fresh departmental appeal to the Dlrect a/te

* Higher Education Khyber Pakhtunkhwa, Peshawar .
Pnnc:ﬁrl/é”/

Govt. Degree College Oghi  ~—
13-§-/ .

vesm ngh Court (i
g8 Ng 33 Adjacent to
= Tae Rukpttatad:

: Lﬁ,



mailto:govt.deereecollegeoEhi@vahoo.com

The Secretary-
Higher Bdweation
| KPK Peshawar

Duwvector Higher
Fdoecation KK
Peshawar.

Prisicipal Govt.
' D’[‘jjlf,‘(:) College Oghi.

subijet:

D) ENEAL _APPEAL, A8 pug
mmommm E_ SERVICE

b
| .
: 2090006

thmmxm n ﬂ{.f?!(

Yaonpeta] O
!\":‘-Sl-i}(;{;‘!‘.:il KT .

That the 'lpphww appeliant vy
2710472009 from Govt, Dc':z,'re

filed service appeal before

as removed from bf‘l\/lb(‘ on
College Ogli, The 'vnpuhnt
> the Honourable gey vice iribunal {op

redressal of his Blievance. Ag per taw, on the b

asis of so
called absence, for

two days, the appellant can ot be
removed from servige

as 1!1(, appellant was on leave on
2770472009, '

o

That the Hounourable Service tubuml again converted service

appeal of the appetlant as departmeéntal appeal and directed

the Deptt to decide appuul of the appellant within one moiith

vide order dated 19/01/2016 and 22/09/2016,. Copies of order
of service tribunal KPK. one atlached. '
It is prayed lhd{ sefvice record of ihu

aiﬂ)di'mt ay mdcu)ualy be
}ookcd o and after

aceepting (he appeal, ihe appdhnt may e re-instated

Kservice wiih all service back benefits in terms of pay eic,

, ‘ . _ . Your Qi)edié:}tiy
DT Dl gaas g,
Da!:e;d: g/[gl[p/ﬁ__/zom ‘ .

ot

(s HLA ‘WAP l&l’f\ N)

Uiy offese Thot

fe/f ve. (ﬁrd X .

D

X Qo M“’j“

. Mufamm:d A7 Anan Tanoll

¥ Advoce s High Court {¥
Office \: ~»3 Adjacent t'\
D LR
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————

'lv

. SUBJECT: DEPARTMENTAL APPEAL AS PER DIRE LCTIONS. OF HOMORABLE snmlc‘L
4 - L

- Metb: |

. 2 R% @// DY: DIRECTOR (ESTABLISHMENT)
‘ D) o
: End ;t No___ 1% S ‘ i /v\

KHYBER PAKHTUN KHWA
KHYBER ROAD PESHAWAR

' Phone # 091~ ‘7210242, 4211025/Fax # 921 0215,
Ndl. llCA-VlIIEsu Branew/a-167/ Dated Peshawar the X%/&\ _ /2016 f

i ~ The Principal, ‘ . 9 H M%C X

GbC, Oghi(Mansehra)

’l R BUNAI. KHYBER AKH’ UNKHWA DATED 22 04.2016.

1 am directed to 1efellto “your letvter No.1076 dated 04.10.2016, on the subject

: l}pted] abov'., and to inform Mr. Dilawar Khan, Lx~Cook GDC, Oghi, Manselna that his request

A
. for 1el~matdtemcnl is hereby wgreltcd LT

/é /’I /h

| ‘L Copy of lhc above is fo:waadad to the becuon Ofﬁcer (Litigation) Govt of Khyber
: I!;al {

unlchwa Higher Education . Dcpmtment Peshawai wht to- ‘ua etter No. Sﬂ(th)HFDI’l
. ;s

01 SA# 552016 Dilawar Khan/2741 -42 dated 18.10.2016, )

7 Advocate H\gh Cout (L
' Office Nog33 Adjacent to ‘ )
. Distt’ Bar Abbot*abad

] 1




GOVT DEGR]:.E COLLEGE OGHI DISTRICT MANSEHRA.
" Phone # 0997 320014 email:

. T “‘ "

RS o . Q
_, s [
AN S % h

)( 3 er’\Dllflwar Khan,
Ex: Cook, .
Govt. Degree College Oghi.

ovt.de reecolle eoghi@y

Subject: Departmental Aggeal As PEg EECT loms OF uONORAQLE SERVICE IRIBUNA
. ' KHYBER PAKHTUNKHWA, DA‘I'I:D 22- 04~2016

4

Memo
B Copy of the overleaf i.e letter No. 30887/CA-VII/Estt. Branch/A 167 dated Peshawar
the 17/11/2016 regarding Departmental Appeal as per directions of the honourable Seérvice Tnbu nal
. Khyber Pakhtunkhwa, Peshawar dated 22- 04-2016 issued by the Dy. Director Establis
‘ Dlrectorale of Higher Education Peshawar is forwarded to you for your information

N7
-Govt. Degree College Oghi

" et '3ar Abbottabad
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BEFORE THE SERVICE TRIBUNAL, KHYBER
' PAK}ITUNKHWA PESHAWAR

s
i:
o
§
. i
IS

COC No.

IN .
" Service Appeal No. 1790/2011

Dllawar Khan Cook Govt Degree Collage Oghi Tehsil and District Manse Ira.

VERSUS

Mst. Farah Hamid Secretary Higher Education Khyber Pakhtunkhwa, Peshawar.

...ACCUSED/RESPONDENTS

SERVICE APPEAL

APPLICATION FOR INITIATION OF CONTEMPT OF
COURT  PROCEEDING  AGAINST . ACCUSED/
RESPONDENT FOR NOT COMPLYING WITH

- . i
JUDGMENT DATED 19/01/2016 OF THIS 7
HONOURABLE tribunal COURT IN SERVICE APPEAL |
' NO. 179072011
. £
- Respectfully Sheweth;- _ _
» L That the applicant was dismissed from service by the
T — :
’ - y principle Govt. Degree College, Oghi on the allegation
M/B/&/ [ of two days absence from duty. -'
/ 3 " That the applicant filled service appeal NO',1790/2011
¢ msoptmat ATSIHAY s . ‘ _— . . :
:'u:? Advoca eH\gdlgce ‘10 before this Honourable Tribunal for his re-instatement
Ofgld’:'mi A vaba m‘ﬂd in servnce Copy of Scrv1ce Appeal is annexed as
' Annexure “A”. '
jers




That this Honourable sérvice tribunal decided that

accused/respondent shall, on feceipt of judgment dated

19/01/2016 decide the case of the applicant within the

period of one month. But the same has yet not been

decided by the ccused/respondent. Copy of judgment
of this Honourable court dated 19/01/2016 is attached

as annexure “B”.

That the appiicant .submilted judgment of this

~ Honourable tribunal to the accused/respondent through

registered letter on 28/01/2016. Copy of application
and registered receipts is attached as annexure “C”. but

accused/ respondent has yet not decided the appeal.

That the conduct of accused /respondent amounts to

, contempt of court.

In view of the above it is prayed that Contempt of

Court Aproceeding' may 'graciously'be ordered to be initiated
against the accused/respondent for not complying with the

Judgment dated 19/01/2016 of this Honourable Tribunal

Through;

Advocate ngh Court, Abbottabad

&/////
//

/(Ka’l( im -_1ah)

Advoéate District

/ C'ou;t Abbottabad .

-
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~/ BENORETHE SERVICE TRIBUNAL, KHYBER
. : ,}_ PAKHTUNKHWA PFSHAWAR
Z | o | . COC No.
: /1 . : ' - - IN
A - : ~ Service Appeal No. 1790/2011

Dilawar Khan Cook Govt Degree Coliage Oghi Tehsil and District Mansehra.’

PETITIONER :

. VERSUS

Mst. Farakh Hamid se‘éretary Highgr education Khyber Pakhtunkhwa Peshawar.

...ACCUSED/RESPONDENTS

AFFIDAVIT:

N

I, Dllawar Khan Cook Govt. Degree Collage Oghi TChSll and District
Mansehra, do hercby affirm and declare that the contents of foregoing appllcalmn

- are true and cotrect to the best of my knowledge and belief and nothing material

has been suppressed vfrom this Honourable Court.
; ' Deg &

DEPONENT



BEFORE, THE SERVICE TRIBUNAL, KHYBIH: _,’,-',‘.,.
PAKHTUNKHWA PESHAWAR  f=. .

Petition VoSS / JO'(f{‘ .

F;*{\ ¢l ’l’f|l9l-’l : .,-.
COC No. ___________ e '
g -3
Scrvice Appeal No. 1790/70Ia7*“--' Psw,:g,;.-g@

SHY e ol
f S .{l, 7;_.—9.((

Dilawar Khan Cook Gove Degree Cnlhgc Oghi Tehsil and District Ix}'lilSClTi‘.q'-[" ,_M ~} ( L

; _ ‘ APPELLANT
VERSUS

st. Farah Hamid Secretary Higher Education Kliyber Pakhtunkhwa, Peshawar.

< ACCUSED/RESPONDENTS

SERVICY APPEAL

APPLICATION FOR INITSATION OF CONTEMPT OF
COURT  PROCEEDING  AGAMNST  ACCUSED/
RESPONDENT FOR NOT COMPLYING  WITil
JUDGMENT  DATED 194012016 OF  THWIS
MONOURABLE tribunal COURT IN SERVICE APPEAL
NO. 1790/2011.

Respectfully Shewelh,

i. That the applicant was dismissed from service by lhe

.
.
v
i

principle Govt. Degrec College, Oghi on the allegation

of two days abscnce {rom duty.

2. That the applicanil filled service appeal No. 1790/2011
before this Honourable Tribunal for his re-instatement
in scrvice. Copy of Service Appeal is annexed o5

Annexure “A”.
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Final Report of Enquiry Committee 4 ,
Final Report of Enquiry Committéé, about Mr. Dilawar

Khan Hostel Bearer and Mr. Dildar Sweeper is here by submitted for
disciplinary action against them.

" Detail History.

1. Mr. Dilawar Khan Hostel Bearer and Mr. Dildar Sweeper
- both are serving in th hostel.

During the night between 26/04/2009 and 27/04/2009
the warden was on station leave and left for his home because of
Sunday. While leaving the hostel he strictly advised Mr. Dilawar
Khan to be present in the hostel and prepare food for the hostel
students. As all the boarders were present in the Hostel because of

~ preparation for the forth coming Inter Fxam commencing on
28/04/2009. Moreover the Examination staff for two halls in
connection with the Inter Examination was also expected to come
on 28/04/2009. Mr. Dilawar ignored the instructions of the hostel
warden and remained absent from the duties .on said night
deliberately. ' )

' At night the students were hungry as they were not
served with the meal. So they went to the home of Mr. Dilawar
situated nearby. Though Mr. Dilawar was present at home at that
night as he admitted himself before the inquiry committee. He
denied to come to the Hostel and posed that he is not home. And
handed over the keys of the hostel kitchen to the students through
his brother. B :

, The hostel students than contacted the warden through
mobile and told about the whole situation. As the warden was very
- far from, as mentioned earlier so he requested the Worthy Principal
to solve the problem, because the Worthy Principal is residing at
the short distance from the college. On the request of the warden
Worthy Principal and Senior Clerk came to hostel at 9:30 PM and
‘made some arrangements for food/meals for students.
Despite of all the above situation on next day Mr.
" Dilawar again remained absent from hostel without prior
permission oi the competent authority.

2. Mr. Dildar sweeper remained absent from the hostel
deliberately for thtee days inspite strict directives of hostel warden.
Because of shortage of menial staff in the hostel, it is practice from



S T

the beginning that whenever the cook bearer of any other class IV .
proceeds on leave. Other class IV are liable to perform his duties in -
addition to their own. But Mr. Dildar always denied to perform
~additional duties. On that very night chowkidar of college was on
casual leave and Mr. Didar was asked verbally to perform the
duties of chowkidar but he straight away refused and said that he is
sweeper and not a chowkidar.

: Worthy Principal reported the whole situation to the Worthy
Director Higher Education vide letter No. 184 dated 8/6/2009 in
response the Principal was asked to initiate disciplinary action
against both the class IVs under disciplinary rules and regulation.
So the Principal constituted an enquiry committee comprising of
following staff members.

Enquiry Committee: L:
1. Prof. Dr. Noor Habib O

Prof. Dr. Muhammad Siddiq |
Prof. Muhammad Haneef(Hostel Warden) ‘\.'__\
Mr. Misbahud Din (Librarian)

Mr. Umar Bashir (DPE)

A

Allegation/ Charges.

In the Iight of enquiry, the enquiry committee came to the
conclusion that:

Both the class IV Mr. Dilawar Khan and Mr. Dildar were
asked to clear their position vide final show cause notice No. 218 dated
6/7/2009. They were personally heard but instead of clearing their
position their answers were irrelevant, arrogant and not convincing.

2. - _  Before final show cause notice they were delivered three
explanations repeatedly about their negligence in duties. But they tore out
the explanation letter before the class IV who delivered it.



3
. /’f

The attitude of both the class IV was highly objectlondble
and arrogant. The enquiry committee also tried to treat them
sympathetically but their behaviour was utterly unworthy and
disappointing.

Keeping in view the gravity of their offence, the enquiry
committee suggests that the said class IV may be terminated from their
post immediately.

Enquiry Cdmmittee:
1. Prof. Dr. Noor Habib

2. Prof. Dr, Muhammad Siddig W\‘ S

Q‘ 4"~~L
3. Prof. Muhammad Haneef(Hostel Warden;%

4. M. Mlsbahud Din (Librarian) mw@/

5. Mr. Umar Bashir (DPE) M %



4

Office Of The Principal Govt. Degree College Oghi, }) ol {'{@
District Mansehra.

Office Order:

In the light of recommendation of the inquiry committee and in
compliance of the orders passed by the honourable Khyber Pukhtoon Khawa,
Services Tribunal, vide judgment dated 24/05/2011 in-appeal No. 1967/20()@
and after completion of ‘all codal formalities and ascertaining the facts that
official concerned remained willfully absent from his official duty unlawfully
and without prior sanction of competent authori;ty and is guilty of gross

misconduct and negligence.

1, Biradar Khan, Principal, Govt. Degree College Oghi being in
the capacity of competent authority, in exercise of powers U/S (3) of the

Removal From Service'(Special powers) ordinance 2000-2001, is pleased to
Khar?

" impose the major penalty of Removal from Services upon Mr. Di

(Cook) w.e.f. 18/08/2009.
Q@ g
N
* Prificipal

Govt.Degree College Oght.

Endst No. /Dated . /2011,

Copy of the above is forwarded to:

1. - The Chairman Services Tribunal Khyber Pukhtoon Khawa,

Peshawar.

2. The Secretary ngher Educanon Khyber Pukhtoon Khawa,
Peshawar.

3. The Director Higher, Educatxon Khyber Pukhtoon Khawa, : .
Peshawar.

4. Mr. Dilawar Khan (Cook), Govt.Degree College Oghi.

\
Principal
Govt.Degree College Oghi.
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BEFORE THE SERVICE TRIBUNAL KHY] MERM
~ PAKHTUNKHWA PESHAWAR ch =

Potition Wo: 55"/
COCNo '
IN

Service Appeal No. 1790720 gl;w F F"i"zzm
HY 2 r Bxﬂ

. %&q:y Nao: )/
.Dxlawar Khan Cook Govt Degree Collage Oghx Tehsil and District Mansemw !

: | 2 ' "

APPELLANT i
L
YERSUS |

Mst. Farah Hamid Secretary Higher Educatlon Khyber Pakhtunkhwa, Peshawar - ‘

.ACC USED/RESPONDDNTS

" SERVICE APPEAL

APPLICATION FOR INITIATION OF CONTE;\‘:/IPT-_OF' '
COURT ~ PROCEEDING  AGAINST ACCUSED/_
RESPONDENT FOR NOT COMPLYING WITH :
JUDGMENT ‘ DATED  19/01/2016 o.__1:? CotHIS |
IIONOURABLE wjbunal COURT IN SERVICE APPEAL '
' NO. 1790/2011." -

-

Respectfully Sheweth;- a

l. That the appljcant was dismissed from sex‘jz_icg: by the
principle_Goyg..Degrce College, Oghi on the allegation

of two day§ a:tigsence from duty.

That the apphcant filled service appeal No 17,)0/2011 ; |
before thls Honoumblc Tribunal for his re—mstatement -
in service. Copy of Service Appeal is mngxcd as

Annexure f‘A’,’_.

! vﬂl"a‘,}vag
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Counscl for the pctmoner

Muhamimad Slddlque Syed Hablbullah Shahj;
Lecturer aiongwnh Mst.

and Muhammad Shaukat
nt: Representatwe

pondents prese

Bushla B1b1 for the res
of ofﬁce order dated

of the respondents submitted copy

17.11. 2016 vide which the

petitioner has been rejected T 2
. R RS

departrnental dppea

of the above. l«.axm.d COLlanl lor the

drawal of ﬂlt., peutlon as he
l lhe pctmoncx

An V' oW

petitio_ner requested for with

intends 10 re-agitate the gnwanoe:. o

“alresh.

* Disposed off accordingly. File' be conswned to
the record room. : |/ RO 3

: : =
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1 of the '
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BEFORE THE HONOURABLE SERVICE TRIBUNAL, CAMP CQURT

"2{ ABBOTTABAD. il
T US.A#1211 /2016 ' -
W Dilawar KNaAm........oouiiiiiiiiiiiieeieee e Pet1t1oner
' Versus :
Govt. of Khyber Pakhtunkhwa
" Through Secretary and Director, . :
igher Education PEeShawar .........c..ccuuveieiiiiiiiiiiiineiiiieeeeee e Respondents..

M

\

\ .
Subject: PARAWISE COMMENTS ON BEHALF OF RESPONDENTS NO. 1 & 2

/RRELIMINARY OBJECTIONS: -

Respectfully Sheweth: -

1.

2.

5.
6.

Facts:-

D

.2)

3)

4)

- 5)

That the appellant has got no cause of action/locus standi to file the instant apt)eall
That the Honourable Tribunal lacks Jurisdiction to adjudicate the instant case.
That the appellant is trying to mislead the Honourable Tribunal and concealed

material facts. )
/

- That the appellant has been estopped by his own conduct to file the i instant appeal

That the instant case is hit by doctrine of laches. __/
~

That the appeal is badly time barred.

Correct that the appellant was working as cook in Government Degree _Co‘ﬂeg'é,fd'glﬁ"" |
(Mansehra). | | | |
That the para 2 of the appeal is incorrect. The appellant was relieved from duties,
upon the report of the Enquiry Committee of the College Council and dlrected to
report to the Director, Higher Education, PeshawarAvide office order No.276 dated
11-08-2009 ( copy of the minutes of the Cellege Council meeting office order No,
276 dated 11/08/2008 is attached as Annex-A). | |
That the para No. 4 of the appeal is correct upto the extent that the. appellant
challenged the relieving order in the Honourable Service Ttibunal, Peshawar.

That the para 5 of the appeal is correct to the extent that the Honourable Semce
Tribunal, Camp Court, Abbottabad vide Judgment dated 24/05/2011 di{’rect'e-d: the
respondents to conduct departmental proceedings in accordance with lavY and also |
ensure releaee of pay of the appellant. | ‘ A

That para No.6 of the appeal is incorrect. A Proper Enquiry Commlttee . was .

constituted comprising of 5 senior members of the staff of the College A Proper"»

Notice No. 1781 dated 08-06-2011 was served upon on the appellant regarding -~

const1tut1on of Enquiry Committee to the appellant to attend the proceeding of the -~

Inqmry\ Committee on 14-06:2011 (Annex-B) Finally, in dee light of “the

recommendations of Inqmry Committee’ the appellant was removed from- Serv1cef_" .

. vide order No. 1789-92 dated 21/ 06/2011 (Annex-C).

.{ Aa :I':




. - . . ‘;]

&

-6) Correct that the appellant flled another Serv1ce Appeal No.1790/2011 before the

o Honourable Service Tribunal. ) ®

) 7) Correct that Honourable® Tribunal again directed respondent: No.1 to decide the

] ‘ departmental appeal mthln ‘a month It is pertinent to mention that ‘the
- ' departmental appeal of the appellant was regretted (Annex-D). _ - !
8). Subject to proof. | .
9) Correct that the appellant was directed to flle fresh departmental appeal t‘
10) Correct to the extent of Re]ectlon order Whlch is in accordance with Law.
11)Correct to the extent that the appellant filed contempt of Court before the - g\
Honourable Service Tribunal. It is worthx to mention that the appellant was time I
and again informed to file fresh departmenta] appeal before the competent authority I

but the appellant feel hesitation to file fresh departmental appeal.
T a - 12} Already explained in the preceding paras.

Grounds:- ;

A. Incorrect. The impugned removal from Service Order dated 21/06/2011 was issued
in accordance with law and rules. The competent- authority comply all the co'dal
formalities. | |

B. Pertains to the record. However each and every case has its own merits.

C. Incorrect. The _appellant was removed from Service due to non compliance of efficial_ é
orders, negligence and remaining wilfull¢ absent from his duties, and on the
recommendations of the Enquiry Cor-_nmittee. on charges of gross mis-conduct and
negligence. | ‘

D. Incorrect. Enquiry was conducted against the appellant in accordance with l_avtx and

 rules. :

E. Incorrect. In compliance of the order passed by the Honourable Service Tribunal, a
denovo inquiry was conducted (copy is attached as Annex-E). -

F. Incorrect and already explained in the preceding para.

G. Pertain to the record of respondent No.3.
Prayer:-

It is, therefore, humbly prayed that the instant case is based on mis-conception/mis-- . '

statement and hence liable to the dismissed with costs.

- J

Secret ‘ Directof, - C s
Higher Educatlon Department o Higher Education Department - o
Respondent No.1 Lo o Respondent No.3 6




Oftice Of The Principal Govt. Degree College Oghi District Mansehra. L,E/

Minutes of 'Coi-!Aége Council Meeting;

N A college counci! meeting was held on 06/06/2009 under the chairhanship
of the Principal Govt. Degree College Oghi, in order to find out the solution of thefi case -
of computer and speakers. ' ' o

_ The following decision were unanimously taken/devised by the members
of the college council. ' '

After deep inquiry of the enquiry committee the college council has come
‘to the conclusion that the main culprits of this all situation are the following two class TV
servants. : :

1. . Dilawar Khan Hostel Bearer- -
' Dildar Sweeper ’

o

o Who had intentionally created this situation and polluted the atmosphere
of the college and politicized the whole environment and created harmful condition for
the college administration. :

The college council has also proposed punishment for both of ahove as

they are liable to-be punished under the disciplinary rules of the civil services either they

~ both should be transferred 1o any other station from this college. The both are directed 1o

report to the Director Higher FEducation NWFP Peshawar for there new -posting/

adjustment 1o any other Institution or termination from service. Because their services are
no more required here in this institution. : '

1. Prof: 'Qari Muhammad Siddiq Assistant Professor. /%f/7
2. Prof:, Dr. Noor Habib Assistant Professor. o

T

l"rof:‘Sycd Hz_nbib Ullah Shah Assistant Prof,

4, Mr. Mukhtar Nabi Lecturer - ‘\1\_@_"‘:‘!‘,,‘
5. Mr Umer Bashir DPE \f/
K =

Govt. Degree College Oghu.
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fomers - <

Ofﬁce Of The Principal Govt. Degree College Ogh -
‘ Dlstnct Mansehra ;

Ofﬁce Order:

ndation of the mquu'y committee and m
nourable Khyber Pukhtoon Khm\a
011 in appeal No. 1967/2009

scertaining the facts that

ln the light of recomme

compliance of the orders passed by the ho
Services Tribunal, vide judgment dated 24/05/2

and after completion ‘of all codal formahtxes and a

cial duty unlawfuily

official concemed remamed willfully absent from his offi

and without prior sanction of competent authority and is guilty of gross

misconduct and negligence.

1, Biradar Khan, Principal, Govt. Degree College Oghi bemg‘in

_the capacity of competent authority, in exercise of powers U/S (3) of the

pec:lal powers) ordinance 2000-2001. is pleased to

'Removal From Service (S

moval from Services upon Mr. Dilawar Khan |
- \

-~

impose the major penalty of Re

(Cook) w.e.f. 18708/2009. S
. \

'\\////
Principal
Govt.Degree College Oghl

L
I

Endst No. ng_q Qg_/Dated g;u_o_,gj[ 12011,

Copy of the above is forwar ded to:

1 The Chairman Services Tribunal Khyber Pukhtoon Khawa. =

Peshawar.
2. The Secretary ngher Educatlon Khyber Pukhtoon Khawa
- Peshawar. - h X
3. The Dlrector ngher Educatlon Khyber Pukhtoon Khawa -
~ " Peshawar. o

4. Mr. Dilawar ‘Khan (Cook), Govt.Degree College Oghi.\

Principal -
(Jovt chree Colkgt ()g:l



‘Memo:

Endst.No‘ ZQ) &% @

Annes ~D
DIRECT RATE (

KHYBEK r..__
KHYBER ROAD PESHAw._

X . Phone # 091- 9210242, 9211025/Fax # 4210215
No. 'S& i/c;\ VIVESt: Braneh/A-167/ Dated Peshawar the i ( /! \ /2016 -

To

. The Principal, .
GDC, Oghi(Mansehra).

SUBJECT: - DEPARTMENTAL APPEAL AS PER DIRECTIONS OF HONORABLE SERVICE
TRIBUNAL KHYBER PAKHTUNKHWA, DATED 22.04.2016.

I am directed td refer to. your letter No.1076 dated 04.10.2016, on the subject
noted above and to inform Mr. Dilawar Khan, Ex-Cook GDC, Oghi, Mansehra that his request

/// /6

&/ / DY: DIRECTOR STABLI IIMLN’I)

for re-instatement is hereby regretted

Copy of the above is forwarded to the Section Officer (Litigation) Govt: of Khyber
Pakhtunkhwa, Higher Educatlon Department, Peshawar w/r to his letter No. SO(L11)HED/2-
101/SA# 55/2016 Dilawar Khan/2741 -42 dated 18.10.2016,

. | /4, /Ii /b
& /( DY: DIRECTOR STABLISHMENT)

”

General & Pape 197 |
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

No 1396 /ST . Dated 11 /07/2018

To

| The Principal Govt. Degree College,
Government of Khyber Pakhtunkhwa,
Oghi.

Subject: ORDER/JUDGEMENT IN APPEAL _NO. 1211/2016, MR. DILAWAR
KHAN.

AI am directed to forward herewith a cert1f1ed copy of Judgment/Order dated
129/06/2018 passed by this Tribunal on the above subject for str1ct compliance.

. - Encl: As above

REGIST“§R R
KHYBER PAKHTUNKHWA

‘/ SERVICE TRIBUNAL
PESHAWAR.




