- Service Appeal No. 1250/2016

-07.09.2018

25.10.2018

13122018

- Appellant with counsel and Mr. Riaz Ahmad Paindakhel,
Assistant AG for the respondents present. Learned counsel for the
appellant requested for adjournment. Adjourned. To come up for

arguments on 25.10.2018 before D.B.

Shah Hussair@ﬁb - (Muhammad Amin Khan Kuhdi)
Member - : Member

Due to retirement of Hon’ble Chairman, the tribunal

is defunct. Therefore, the case is adjourned., To come up

for same on 13.12.2018.

Learned counsel for the appellant and Mr. Zia Ullah Learned

‘Deputy-Distri'ct Attorney for the respondents present. Vide our
"detail jﬁdgment of today in service appeal No. 1251/2016
'(Jehanzeb V.S Provincial Police Officer) this appeal is also

dismissed. Parties are left to bear their own costs. File be

4

consigned to the record room.

Y

" (Hamid Farooq Dlirrani) -(Hussain Shah)
Chairman - | Mémber
~ ANNOUNCED

- 13.12.2018




09.04.2018.

Counsél for the appellant and ‘Mr. Muhammad Jan,

Deputy District Attorney for the respondents present. Due to

incomplete Bench, arguments could not be heard. To come up

for arguments on 22.05.2018 before the D.B.

. (M.Amin Khan Kundi)

Member

122.05:2018 ‘Counsel -for the appellant and Addl: AG Tor the

18:07.2018

respondents present. Argumernits could not be heard duc to
A : .

incomplcte beneh. Adjourned.  To- come up for arguments on

18.07.2018 before D.1.

(Ahamd Hassan) |

~

© (Muhammad Amin Khan' I’\':undi')
Mcember

- Counsel for the appellant present. Mr. Sardar Shoukat
Hayat, Addl: AG for al respondents present. Counsel for the
appellant seeks adjournment. Adjourned. To come up for

arguments on 07.09.2018 before D.B.

(Muhammad Hamid Mugﬁal)
Member Member



~

14.03.2017 Clerk to counsel for the appellant and Mr. Fazal Subhan, HC
alongwith Addl. AG for respondents present. Written reply submitted. |

To come up for rejoinder and arguments on 09.06.2017 before D.B.

(AHMAD HASSAN)
MEMER

09.06.2017 Clerk of the counsel for appellant present. Mr. Muhammad Adeel
Butt, Additional AG for the respondents also present. Clerk of the counsel
for appellant submitted rejoinder and requested for adjournment. Adjourned.

To come up for arguments on 05.10.2017 before D.B.

(GUL ZEB KHAN) (MUHAMMAD AMIN KHAN KUNDI)

MEMBER MEMBER
! 05.10.2017 - Counsel for }he appellant and Mr. Ziaullah, DDA for
Sr'espbndents present. Counsel for the appellant seeks adjournment.
Adjourned. To come up for arguments on 21.12.2017 before D.B.
: o/ .
(MUHAMMAD HAMID MUGHAL)
MEMBER
" (AHMAD HASSAN) -
MEMBER
'21-.12.2(.)17 ‘ Due to Judicial Officer’s Conference today, case is

adjourned to 22.02.2018 for the same before the D.B.

cr .

[\
fan]
Y
co

Due to none availability of D.B the case is adjourned. To come up
on 09.04.2018 before D.B | ’




26.12.2016.  Learned counsel for the appellant argued that the

- appellant is serving as constable and vide impugned final

order dated 10.11. 2016 y the pumshment awarded to the
N

appellant by the competent authorlty in the shape of

dismissal from service was converled into time scale for 3

years to the extent of three stages and intervening period

from dismissal to reinstatement in service was also
considered as without pay and as such the present service

appeal.

That the impugned order is agamst facts and law and

- therefore liable to be set a51de
N

: ,:Points urged need consideration:. Admit. Subject to

depbsit of security and process fee within -10 days, notices

be issued to the respondents for written reply/comihents for

A = 31.01.2017 before S.B.

- ,—‘_hh-,_:‘ \ . ’ ‘ = . ’ .7:.' .
| | . Ch%n

31.01.2017 Counsel for the appellant Mr. Rashid Ali HC,

alongwith Addl. AG for respondents present. Written
reply not submitted. Requested for hdj'oumm_cnt. To come

up for written reply/comments on '14.03.2017 before S.B

L A . Chasfman
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1 20/12/2016 | -The appea! of Mr. Fida Khan resubmitted today by
Mr. Yasir Saleem Advocate may be entered in the Institution
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The appeal of Mr. Fida-Khan Ex-Constable No. 1100 Police Station Zaida Swabi received today i.e. on
09.12.2016 is incomplete on the following score which is returned to the counsel for the appellant for

completion and resubmission within 15 days.

1- Copies of application and order mentioned in para-12 of the memo appeal are not
attached with the appeal which may be placed on it.

2- Inthe memo of appeal places have been left blank which may be filled up.

3- Annexures of the appeal may be attested.

4- Annexures of the appeal may be flagged.

5- Appeal may be page marked according to the index.

6- Copy of order dated 10.11.2016 is illegible which may be replaced by Iegable/better one.

7- Five more copies/sets of the appeal along with the annexures i.e. complete in all respect .
may also be submitted with the appeal

No. 9'71?75— /ST, ' ' - o
Dt. )%ﬂ& /2016 _
- REGISTRAR - =
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.

Mr. Yasir Saleem Adv. Pesh.

J?/ém,
9t 55&:/7/wdw/’ W 25 ¢ hrama.

Corrected MM@LW 07"”‘“’% |
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- BEFORE THE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL PESHAWAR

Appeal No {250 /2016

Fida Khan Ex-Constable No.1100, Police Station Zaida Swabi.

VERSUS

(Appcllant)

The Provincial Police Officer, Khyber Pakhtunkhuwa, Peshawar and

others.
(Respondents)
INDEX
5 NO, Bescriptii o o R e e el
i Memo of Appeal / -
2 Affidavit >
3 Copy of TIR A
4 Copies of Charge sheet & statement B 5— 7
of allegations dated 02.12.2015 .
5 Copy of the reply to the charge sheet C le-/2
6 Copies of inquiry report dated| D&E Y.
28.12.15 & statements of witnesses /3-2 "53'
7 Copies of final show Cause Notice | F& G | .,
and reply thereof < é’é #
8 Copy of the dismissal order dated| H | 28
B 13.01.2016
Copies of the departmental appeal | !, J & K ' "’:'}
9 datcd 26.01.2016, rejection order LTy |
25042016 and review dated "?9 3L/
03.05.2016 . '
- Copy of service appeal <D L 4= ~¢/[
Copy of the order der dated 10.11.2016 425"
10 - | Copy of the'wT ~5 &=723 7 N{ 31
' dated 22.21. Jbis attached as Annexure 1}%:;—‘?
N D
11 - | Vakalatnama I

‘Through

YASIR

Appeliant

& . Advocate High Court

s ,‘--ﬂ o
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« BEFORE THE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL PESHAWAR Wby Pakhtukhwa -

Service Tribunal

Swabi.

'VERSUS

| Peshawar.

Diary no LR TF
Datedg-—/ﬂ?/‘bzo/él

Fida Khan Ex-Constable No.1100, Police Station Zaida

(Appellant)

1.‘ The Provincial Police Officer, Khyber Pakhtunkhuwa,

2. The Deputy Inspector General of Police, Mardan Region-

I, Mardan. -
3. The District Police Officer, Swabi.

(Respondents)

- Appeal under Section 4 of the Khyber

Pakhtunkhwa Service Tribunal Act, 1974,
against the order dated: 10.11.2016,

, Wéhelreby, the departmental appeal of the

appellant has been partially accepted and

the appellant has been re-instated in.

service but, the penalty of reduction of
time scale for 3 years to the extent of 03

stages has been imposed upon him and also

" he has been denied the salary for the

intervening period.

Re'g’s%ﬁm_’é"t/
1> 16

Re-snubm '

and fileg

itﬁ'eﬂ to ‘d&y
/ ‘(6
,%,/h/ )

- Registrar

- 1();n aceeptance of this appeal impugned

oijde'r' dated 10.11.2016, may please be

N i
Appeal NoJ 239/2016
i
|
|
Praver in Appeal: -
F%eﬁﬁp-day

partially sct-aside to the extent of

reduction " of time scale and denial of

:sala-rics and the appellant may please be

re-instated in service with full back wages

.and- benefits of service.




fn

Respectfully Submitted:

1.

That the appellant was initially appointed/ enlisted as Constable
in the Police Department in the year 2012.

That ever since his appointment, the appellant had performed his
duties as assigned with zeal and devotion and there was no

~ complaint whatsoever regarding his performance. The appellant

was lastly posted at Police station Zaida.

That while serving in the said capacity, on 30.11.2015 the
appellant along with his fellow Constable/ rider namely Jehanzeb
was on routine Gusht on Motorcycle in the local limits of Police
Station Zaida. An unfortunate occurrence took place, when some
unknown terrorists attacked other rider squad by opening
indiscriminate firing upon them, in the area of Village Thankhoi,
which resulted in the death of one Constable namely Imtiaz and
injury to other Constable namely Ghulam Abbas. The appellant
and his fellow Constable opened fire on the assailants and also
tried 'hard to chase them, unfortunately they managed to flee

'awayl. A case vide FIR No. 89 dated 30.11.2015 U/S

302,324,353,404,34 PPC along with Section 7 of the ATA was
also registered against the unknown persons. (Copy of the FIR is
attached as Annexure A)

That due to the above mentioned incident, later the appellant was
proceeded departmentally and departmental proceedings were
initiated against him. He was served with a charge sheet and
statement of allegations vide order dated 02.12.2015, containing
the baseless allegations of cowardice and gross misconduct.
(Copy Charge Sheet and statement of allegation dated
02.12.2015 is attached as Annexure B)
|

That|the appellant. duly replied the charge sheet and refuted the
allegations leveled against him. (Copy of the reply to the
charge sheet is attached as Annexure C)

That a partial inquiry was conducted and the inquiry officer
submitted his report dated 28.12.2015, wherein quite wrongly he

* held the appellant guilty of the charges and recommended him

for major punishment vide his report dated 28.12.2015. (Copies
of the inquiry report dated 28.12.2015 and statement of the
witnesses are attached as Annexure D & E)



fe

. A

That thereafter the appellant was served with final show cause

no‘uce which he duly replied. (Copies of the show cause notice

tmd rcply thereof are attached as Annexure F & G)

1hat!the competen’t authority without considering his defence
reply, quite illegally awarded the appellant awarded the major
penalty of Dismissal from Service vide order dated 13.01.2016.
(Copy of the order dated 13.01.2016, is attached as Annexure

H)

That feeling aggrieved from the dismissal order, the appellant
duly submitted his departmental appeal on 26.01.2016 before the
respondent No. 2, however it has also been rejected vide order
dated 25.04.2016. It is pertinent to mention here that the
appellant had also filed an appeal/review petition dated

» 03, 05 2016 to the Respondent No.1. (Copies of the departmental

10.

appeal and rejection order dated 25.04.2016 and review petition
darie({ 03.05.2016 are attached as Annexure 1,J & K).

That the appellart after rejection of his departmental appeal
approached this Honorable Tribunal in Service Appeal

- No.527/2016. (Copy of service appeal is attached as Annexure

1.

L)

That during the pendency of the service appeal, the review
petition of the appellant has been partially accepted vide .order
dated 10.11.2016 whereby though the appellant has been re-
instated in service, however the penalty of dismissal from service

~ has becn converted into reduction of time scale for 3 years to the

12.

-cxtenll of 3 stages, the appellant has also-been denied the salaries
for the intervening period. (Copy of the order dated 10.11.2016

is attached as Annexure M)

That due to the new development/ modification of penalty, the
appellant filed application for the withdrawal of his earlier appeal
with the permission to file fresh appeal, the appllcauon has been

. That the penalty imposed upon the appellant is illegal unlawful

against-the law and facts hence liable to be set aside inter alia on

 the following grounds:

|

acccptcd vide order dated 2. /1. [t (Copy of the” Mm
ﬁi::f) Qorder dated 2Zl Ais attached as Annexure N &@
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H. T

GROUNDS SERVICE OF APPEAL:

That the appellant has not been treated in accordance with law
hence his rights secured and granted under the law are badly
violated.

. That no proper procedure has been followed before awarded
‘the penalty to the appellant, the appellant has not been

properly associated with the inquiry proceedings, the
statements of the witnesses were never recorded in his
presence nor he was given opportunity to cross examine those
who may have deposed against him. Moreover the appellant
has not been given proper opportunity of being heard. Thus
the whole proceedings are thus defective in the eye of law.

That the appelllant has not been given the opportunity of
personal hearing. Thus he has been condemned unheard.

That by partially accepting the appeal/review petition dated

'03.05.2016 and thereby re-instating the appellant, the

respondent himself admitted the innocence of the appellant.

I'bat the charges leveled against the appellant were never
pr oved during the inquiry, the inquiry officer gave his findings
on mere surmises and conjunctures.

T hat the whole proceedings conducted against the appellant

were biased and with malafide intention, there was no
evidence against the appellant, but quite illegally the charges
were alleged to have been proved.

.- That the appellant had shown extreme bravery while chasing

the assailants/ terrorists. In order to facilitate the arrest of the
assailants dead or alive firing was also opened at them, which
fact has been admitted by the witnesses in their statements
beiforc the inquiry officer. But taking the opportunity of
vililage population, the assailants succeeded in déecamping
from the spot.

hat the facts relating to the action taken by the appellant in
relation to the attack by the terrorists have been verified by the
coneerned investigating officer.

ygd ot

‘That the people of the locality have also witnessed the efforts

made by the appellant for the arrest of the assatilants at the

et .

R 7 I< " o - el .
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time of occurrence. The version of the appellant has been
verified and supported by witnesses of the locality before the
inquiry officer and there statements have been recorded at the
time of inquiry. Even the injured constable recorded his
‘statement wherein he admitted that the rider squad was firing
at the assailants. However the inquiry officer had completely

S 1gnored the statements of the eye witnesses and had based his

ﬁri:dings on mere surmises and conjunctures.

J. Th!at during the inquiry the statements of the witnesses have
not been recorded in presence of the appellant nor he has been
given opportunity to cross examine the witnesses, rather the
inquiry officer himself cross examined the witnesses and
appellant has not been given opportunity to cross examined
the witnesses.

K. That the appellant has at credit spotless service career. The
penalty impose upon him is harsh and liable to be set-aside.

K : L. That the appellant was jobless and he was never in a gainful

employment during the intervening period i.e, period in

‘be%ween his illegal dismissal from service up to his re-
o 1mtatuncnt vide order dated 10.11.2016, so he is also entitled
o _ for tthe back bcncﬁts of the intervening period.

M. That. the ap‘pellant seeks permission to relay on additional
grounds at time of hearing of the appeal.

[t is, therefore humbly prayed that on acceptance .of this
appeal impugried order dated 10.11.2016, may please be partially
set-asidé  to ‘the extent of reduction of time scale and denial of
salaries the appellant may please be re-instated in service with full

back wages and benefits of service. 29
‘ AN D

| |
| Through

YASI ]
Advocate High Court
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" BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Appeal No.__, /2016

~ Fida ]than Ex-Constable No.1100, Police Station Zaida Swabi.
: (Appellant)
VERSUS

The Provincial Police Officer, Khyber Pakhtunkhuwa, Peshawar.

(Respondents)

AFFIDAVIT

: |
. E
1,/ Fida .KI‘m»aniEx-Constabﬂe No.1100, Police Station Zaida Swabi, do
hereby solemnly affirm and declare on oath that the contents of the above
i

- noted appeal as well as accompanied application for condonation of delay

are true and correct to the best of my knowledge and belief and that nothing
has been kept back or concealed from this Honourable Tribunal.

152‘5\"9

ponent
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[ CHARGESHEE

E_.Whercus-l, am__.-";,apsﬁed,t‘thal' formal enquiry as contemplated by
Khyber Pakhtunkhwa'Police l{}_lijcs-"li(,);’/'ji"is necessary and expedient.
o N g DRI -

RN

And whereas 1am of theview that the allegations il established
would call for Major/Minor penalty as defined in Rules 4(b) a & b of the aforesaid Rules,

Now therefore as required by Rules 6(1) of the aforesaid Rules |
Javed Igbal PSP, District Police Officer, Swabi charge you Constable Fida Khan
No.1100 on the basis of statement of allegations attached to this charge sheet.

In case your reply is not recéived within seven days without

“sufficient cause it will be presumed that you have no defence to offer and exparte action
will'be taken against you.

SO District
Swabi,

1



gasht in the area of v1llagc Thand Koti, PS Zuida. At 15:30 hours, when they reached
Poory Lar near the house of Alumzaib, 02 motorcyclists opened indiscriminate fire upon
them. - As a result constables Imtiaz Gul No.230 was it and dicd on the spot, while
Gilinlamy Abbis No T3S6/1x hit and seriously injurcd. While escaping the accused also
ek away othicial rifle 7.62 bore from the deceased constable. Constable Fida Khan
No TTO0. who was riding on the $ccc>:1(l motorcycle and was present on the spot, showed

extreme cowardice in the entire episode, which resulted in safe escape of the accused

——

from the crime scene, which is highly against the discipline and amounts to gross mis-

conduct, hence statement of allegation.

.
e
.

_“Ji'; Mr. Arab Nawaz Khan, DSP Swabi is appointed to conduct

District

Swabl.

C. No, = CCHA

Dinted. p;}, /,/), 12015
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SUBJECTLIDEPARTMENTAL ENQUIRY AGAINST CONSTABLE FIDA KHAN .

'NG.1100 PS ZAIDA CONDUCTED BY MR, IZHAR SHAH KHAN.

it is submitted that a departmental enquiry against the above
named constable was entrusted to the undersigned vide E:']dsl:NQ;’l’/As)l(;:_‘(?{/[i’l\,’,’f‘.\;. Lt

~

daled 02.12.2015 on the following allegations:- Paylitie

PAR [
Ui

ALLEGATIONS.

It is alleged that on 30.11.2015, two rider squads were on
routine gasht in the area of village Thand Koi, PS Zaida. At 15:30 hours, when
they reached pocry Lar near the house of Alamzaib, 02 motorcyclisls opened
indiscriminate fire upon them. As a result constables Imtiaz Gul No 250 was hit
and died on the spot, while Ghulam Abbas No 1356/Ex hit and seriously injured.
While escaping the accused also took away official rifle 7.62 bore from the
deceased constable. Constable Fida Khan No.1100, who was riding on the
second motorcycle and was present on the spot, showed extreme cowardice in
the entire episode, which resulted in safe escape of the accused from the crime
scene, which is highly against the discipline and armounts to gross mis-condut,
hence statement of allegation. :

PROGEEDING:- |
During the course of enquiry the delinquent Police ofiicial wis
. -called for recording statement and provision of relevant record.

. 01. STATEMENT OF CONSTABLE FIDA KHAN NO.1100 PS ZAIDA.

He stated in his statement that on the day of occurrence he
along with his fellow fought with bravery and compelled the miscreants to escape.
He further added that he along with his fellow were on forward rider and
approximately distance of 30ft, while reaching to spot the miscreants opened fise

" on them and there after he along with his fellow followed the miscreants to long
distance, but not succeeded and he further stated that afler a long struggle for
chasing they came to know that miscreants hit the second rider squad and t
away their Kalashnikov.

Further he was cross questioned and he showed the distance
‘between both rider squad at about 30ft and showed that about 8/9 minutes after

occurrence he came to know about the incident with second rider squad.
02. STATEMENT OF INJURED CONSTABLE GHULAM ABBAS No.13BS/EX S8

..

ZAIDA. .
e stated in his statement lhat spot {ucls he alreaay interned in FIR,
which are true and he further added that he made his level best efforts for chasing
terrorists but due to injures he didn't succeeded, while he heard fire sound from clher
rider squad while chasing.

03. STATEMENT OF S| QAMAR ZAMAN KHAN SHO PS ZAIDA. ,

He stated in his statement that on 30.11.2015 he alzong withy
DSP Circle Swabi were present on spot vide Case FIR No. 8% dated 3¢ 11 2675
u/s 302/34-7ATA PS CTD Marcan, wherein Doctor Yagool was

ang




: undersngned reached to following points.

miscreants. At that time:constable Jehanzeb rider squad informed him that
unknown m\screant S opened fire on them resultantly constable Imtiaz no.250 was
shot killed oirthe’spot while constable/Ex Ghulam Abbas got injured. On that
information he directed constable Jehanzeb to follow the miscreants and shoot
them if possible and he was ordered to follow till police party approached, but
when he along with police party rushed towards the spot immediately the
miscreants were gone in hiding due to their extreme cowardice and negligence.
He further. stated that miscreants escaped were not possible if the defaulters
timely followed the culprits and properly guide police party.

To ascertain facts of the spot statements of the eye witnesses
were taken but nothing was found that showed his bravery and efforts against
terrorists. (Statements enclosed)

FINDINGS OF THE ENQUIRY.
After viewing the spot facts and ground

» Four riders 02 on each equipped with SMGs formation was that defaul’tf—’r
was at advance rider with a distance of about 20/25 ft but he (the defaulter)
not heard the incident wherein 01 Jawan lost his life while the other got
serious injuries.

» P'he delaulter didn’t guide the approaching police party exactly where the
miscreants hides beeause hie didn’t fotlow them i open ficlds in day light.

»  Alter approaching other police parties to spot the defaulters came to know about.

Caking Katashinikov from Shaheed nwvan and oecurreneg.
On the above points the undersizned stands him guilty and
recommends him for *“MAJOR PUNISHMENT” and to be set as a sample [or entire
police foree. i agreed

(IZHAR SHAH KHHAN)
Sub-Divisional Police Officer,
Lahor.
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/FINAL SHOW CAUSE NOTICE o calal
. DU e et e ; S T e e 9“‘3. "1{‘;!‘{‘.5.;:55;"': ‘-’ o
A " s Itis alleged that on 30.11.2015, two rider squads,wert on &
routine gasht in the area of village Thand Ko, PS§ Zaida. Atabout 15:30 houf§iwhen they
reached Poory Lar near the house of Alamzaib, 02 motorcyclists opened indiscriminate
fire upon them. As a result constable Imtiaz Gul No0.250 was hit and died on.the spot,

- while Ghulam Abbas No.1356/Ex hit and sei'iously injured. While escaping the accused

also took away official rifle 7.62 bore from the deceased constable. You Constable Fida™ ™ "
Khan No.1100, while riding on the sccond motorcycle and were present on {he spolt,
showed extreme cowardice in the entire episode, which resulted in safe escape of the ..

accused from crime scene, which is highly against the discipline and amounts to gross
| mis-conduct. : ‘ o

_ ... Inthis connection you We;e charge sheeted and served with .
summary of allegation and DSP, Swabi was appointed to conduct proper departmental |
enquiry. The enquiry offiter held enquiry and- submitted his findings, wherein, he held -
you Constable Fida Khan No.1100 guilty for the miss-conduct,

Therefore, it is proposed to im'pb’s’e Major/Minor penalty including
dismissal as envisaged under Rules 4(b) of the Khyber PakhtunkhWa Police Rules 1975,

. Hence I Javed Iqgbal PSP, District Police - Officer, Swabi in :
exercise of power vested in me under Rules 5@3) -of the Khyber Pakhtunkhwa Police .. .. ..
Rules 1975 call-upon you to show cause finally as to why the proposed punishment - --; ..
should not be awarded to you.

Your reply should reach to the office of the undersigned within
seven days of the receipt of this notice failing which it will be presumed that youhave no
explanation to offer. ' ' :

i You are also at liberty tb appear for personal hearing before the " -
o - undersigned. S ‘ '

AR

District

5,







N W5
N s
ORDER TR

s g AT

Itis alleged that'on 30.11.2015, two ride
gasht in the arca of village Thand Koi, PS Zuida: At aboul 15:30 hours, when they
reached Poory Lar near the house of Alamzaib, 02 motorcyclists opened indiscriminate
{ire upon them. As a result constable Imtiaz Gul No.250 was hit and died on the spot,
while Ghulam Abbas No.1356/Ex hii and seriously injured, While escaping the accused

also took away official rifle 7.62 bore from the deceased constable. Constable Fida Khan |
No.1 I,QQ;’@yhile riding on the second motorcycle and was present on the spot, showed
extieme cowardice in the entire episode, which resulted in safe escape .of the accused
.,._\:f_fx;&i‘li’ crime scene, which is highly against the discipline and amounts to gross mig-

I squads were on routine

' Y i
a _ \3257: *tonduct.
o

3
o Therefore, he was served with Charge Sheet and Summary of
) allegations. DSP, Swabi was appointed as Enquiry Officer. The Officer conducted proper
. departmental enquiry, collected evidence and recorded stulements of all concerned, 1le
B ~ submitted his findings wherein he found Constable Fida Khan No. 1 100, guilty for the
mis-conduct and recommended him for major punishment. The undersigned perused the
enquiry papers, findings and by agrecing with the Enquiry Officer issued him Iinal Show
-Cause Notice. Tlis reply to the Final Show Caose Notice was received, perused s he
was heard inorderly room, but was touid un-satislactory.

Therefore, [, JFaved Igbal, PSP, District Police Officer. Swabi, in
exereise of the powers vested in me under Khyber Pakhtunkhwa Police Rules 1975,
hereby award Constable Fida Khan No.1100 Major Punishment of dismissal from
service, with imm ~diate elfect.
- X T
OB No., S ¥

Dated 1y 1 /2016

(JAVE} ) PSp
T B District Police Officer, Swabi.

OFFICE OF THE DISTRICT POLICE OFIICER, SWARBIL
No. /80 - 8¢ /PA,dated Swabi, the /3 /o7 12016,
Copies to the: - .

DSP, H.Qrs, Swabi.

Pay Officer.

Establishment Clerk.

Fauji Missal Clerk.

Official concerned
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BEFORE THE DEPUTY INSPECTOR GENERAL OF POLICE,

MARDAN REGION, MARDAN. A_ﬂ/ﬂ//@/& f/

Subject: DEPARTMENT APPEAL AGAINST THE ORDER VIDEuO‘.B‘

NO.54 DATED 13/01/2@16 WHEREBY _THE DISTRICT
POLICE OFFICER SWABI, AWARDED MAJOR PUNISHMENT
’ OF DISMISSAL FRAM SER\IICE TO THE APPELLANT FIDA

KHAN NO.1100.

Respected Sir,

The appellant  most humbly ~ submits  as  under;

1. That the appellant was enrolled in police department as a constable
in the year 2012 and since then was performing his official duties
to the best of his abilities and to the satisfaction of the high-ups.

2. That an 30-11-2015 an unfortunate incident of terrorist attack on & .

police party look place in the in the area of village Thankoi,falling
within the jurisdiction of police station Zaida, when two unknown
terrorists attacked the police party as @ resuit whereof one .

constable namely Imtiaz Gul No.250 was hit and died an the: spot

whtle another constable namely Ghulam Abbas sustamed m;unes

3. That the appellant was proceeded against departmentally on the "

" basis of allegations that the appeliant had showed cowardlce at the B
ttme of the said terrorist attack. Resultant!y the appeliant was S

dismissed from sewlce Hence the present appeal

" GROUNDS FOR APPEAI

1. That the impugned order is agalnst the law, facts and .material
available on record as well as natural JUSthe and as such not -

tenable in the eyes of law. -

2. That the inquiry officer . has not taken 1nto consnderatton the" o

material facts and as such recommended-the: -appellant for’ major -
punishment Similarly the District Police: Officer, ‘Swabi, “has also

ignored the the material - facts of the .case -and. awarded ma}or:- L

punishment of dismissal form service to the- appellant

3. That the appellant has shown extreme gallantry at the tlme of‘i-"’

occurrence in chasing the assailants. In order to facilitate the arrest
the assailants dead or alive, firing was also opened at them. But

taking opportunity of the village population the - assailants’.

~ succeeded in decamping: form the spot. Furthermore the appcuant
N while apprehending the loss and injuries to the innocent peopie of
¥y, the locatlty could not continug with firing at the as: sailants.

e JJ




retaliation of the attack by the terrorists have been verified by the
concerned investigating officer, which are available on case file.

5.  That the people of locality have witnessed efforts made ‘b'y the

appellant for the arrest of the assailants at the time .of occurrence.

The version of the appellant has been authenticated during the

inquiry- as some persons from the locality were summoned by the

inquiry officer and there statements were recorded wherein the o

said persons supported the version advance by the appellant as
well as the injured constable namely Ghulam Abbas. -

In the light of above it is, therefore, humbie requested that.

the impugned order may kindly be set aside and appellant maybe
re-instated into service with all back bencfits. "

Appellant

o Pes G
&{y,f;gf!——'{é o

;;;;

. FIDAKHAN,
Ex Constable No.1100°% .~

4. That the facts rélating to' the action taken by.the appellant in




ORDER. ) _
This order will dispose-off the appeal preferred b)} Ex-Constable Fida
Khan No. 1100 of Swabi District Police against the order.of‘ District Police Officer, Swabi

wherein he was awarded Major punishment of Dismissal from service vide OB: No. 54 dated
© 13.01.2016. : '

Brief facts of the case are that, on 30.11.2015, two rider squads were on
routine gasht in the area of village Thand Koi, Police Station Zaida, at about 15:30 hours,
when they reached Poory Lar near the house of Alamzeb, 02 Motorcychst ‘opened
indiscriminate fire upon them. As a result Constable Imtiaz Gul No. 250 was hit and died on
the spot, while Ghulam Abbas No. 1356/Ex hit and seriously injured. While escaping the
accused 'also took away official rifle 7.62 bore frdm the deceased constable. The appellant
‘namely Ex-Constable Fida Khan No. 1100 while riding on the second motorcycle and was
present on the spot showed extreme cowardice in the entire epi‘sovde, which resulted in safe
escape of the accused from crime scene, which is highly against the discipline and amounts to
gross misconduct. Therefore he was served with charge sheet and summary of zﬂlegations
and Deputy Superintendent of Police, Swabi was appointed as enquiry Officer. The Officer

. - conducted proper departmental enquiry collected the evidence and recorded statements of all

concerned. He submitted his findings whereln he found the appellant g'ullty of rrusconduct

enquiry papers, findings and by agreeing with the enquiry Officers, issued him Final Show
- Cause Notice. His reply to the Fmal Show Cause Notlce was rece1ved perused and he was

heard in orderly room, but was found unsa’usfactory, therefore he was dlsmlssed from

service,

held in this office on 20.04. 2016 but he failed to justify his innocence and could not produce
any cogent reason about his innocence. Therefore, I Muhammad Tahir Deputy Inspector
General of Police, Mardan Region-I, Mardan in exercise of the pdwers conferred upon me

reject the appeal and do not interfere in the order passed by the competent authonty, thus the
appeal is filed forthwith. ‘

B | . (Muliammad Takin) PSP
: N Deputy Inspector General'of Pqlice,
- Mardan Region-I, Mardan(Ll/ ?
No.3 356 . /BS, DatedMardanthe 25 L /2016.

to his officc Memo: No. 94/Insp: Legal dated 08.04.2016. His service record ‘is returned

herewith for recard in your office,
(*7&-*#’!*)

and recommended him for Major punishment. The DlStl‘lCt Police Officer, Swabi perused the ‘

I have perused the record and also heard the appellant in Orderly Room

Copy to District Police Officer, Swabi for infOrmation and necessary action w/r

2 e,
SLITITIITEAL .

T U,
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‘The Provincial Police Officer,
Government of KPK. Peshawar.

" Subject: - Appeal against the orders dated 13/1/16 passed by
~ DPO_Swai vide which the appellant was awarded
-major punishment, dismissal from the sérvice and
order dated 25/4/16 passed by DIG Police, Mardan

Region-l, vide which the appeal of the appellant was
rejected. : - . :

Prayer: - On acceptance of this appeal, the above orders
- ‘passed by DPO Swabi and DIG Mardan Region-1

may Kindly be set-aside and the appellant may be re-

instated in service. o '

oooooooo

Respected Sir,

It is submitted as under: -

1. That the appellant was serving as constable in Police

Department and was posted at PS. Zaida, District
Swabi. |

2. : That some false and baseless allegations were leveled
' against the appellant that he did not chase the

terrorists and also did not fire at terrorists.

3 That an enquiry was conducted against the appellant,
| in which the appellant was held guilty and the

enquiry officer suAbmitted his report against the

appellant,

4, That in the light of the report of the enquiry officer,

the appellant was dismissed from service vide DPO

Swabi order referred to above.




GROUNDS.

A.

>

That feeling aggrieved from the above order, the

appellant preferred an appeal before the DIG
Mardan Rangé-l,_, but the said appeal was rejected

vide order mentioned above.

That now the appellant prefers this appeal before -

your honour on the following grounds inter-alia: -

That both the above orders passed by DPO Swabi
and DIG Mardan Range-1 are against justice and -

facts on record.

‘That no weight was given to the statements given in

favour of the appellant by the enquiry officer.

That the statements of injured constable Ghulam

Abbas reveals the appellant and his companion made

firing on the teri*orists and also chased them and

making good their escape.

That Fazle Sharaf and Muhammad Fazil were
examined by the enquiry officer as eye witnesses to
the occurrence who deposed in their statements that

the terrorists were chased by the appellant and his

companion constable and they also made firing at the

terrorists and put their lives in danger. Moreover
empty shells were also recovered from the spot of the

appellant, and taken into possession, which is evident

from the site plén‘.




Dated: - 3/5/16.

That the appellant performed his dﬁty efficiently and

there is no fault on the part of appellant.

That the appellant showed extreme gallantry at fhe'

time of occurrence in chasing and making firing at

the terrorists.

That the appellant -has 4 years spotless service into

his credit.

- That the punishment awarded to the appellant is

harsh one and liable to be set-aside.

It is, therefore, requested that on acceptance of this

appeal, the appellant may kindly be re-instated in

service with all back benefits.

Appellant

Cki
Fida Khan,
Ex-Constable No. 1100
District Swabi.
Mobile No. 03138086986.




BEFORE THE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL PESHAWAR

Appeal No. /2016

", . __Fida Khan Ex-Constable No.1100, Police Station Zaida Swabi,
SRR | (Appellant)
VERSUS

The P10V1n01a1 Pohce Officer, Khybe1 Pakhtunkhuwa Peshawar and
- others.

- - ' : (Respondents)

NI ___INDE X
o - '
;'«. P ,; .x[ul:';: = :5;.-,'.--:.—&: B .. . .37- _';_' A oy

. 1 Memo of Appeal : ,
Lo |2 | Affidavit B < é
3 |CopyofFIR =~ A 7
14 | Copies of Charge sheet & statement| =~ B % ..ar(f
,_ : of allegations dated 02.12.2015 - )
. | 5 | Copy ofthe reply to the charge sheet C (o= /2
L ', | 6 |Copies of inquiry report dated| D&E |;o. ,/5 57
{ 28.12.15 & statements of witnesses .|
T 7 Copies of final show Cause Notice, TF& G |5/ .
L and reply thereof -2 4
gl ' 8 Copy of -the dismissal order dated 1 /Q
13.01.2016 N
Copies of the depaltmcnt’tl appeal I1& ) o
9 dated 26.01.2016 and ICJSCUOII order /2'7—‘3}
25.04.2016 _
_ 10| Vakalatnama . s s
Appellant
Through
IJAZ ANWAR
B Advocate Peshawar
’. &

SAJID AMIN
Advocate Peshawar




BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRiBU NAL P ESHAWAR

Appeal No /2016

Fld‘l Khan Ex- Constable No. 1100 Police Stamon Zaida
Swabl
C (Appellaht)
' VERSUS '

1. The P10v1n01a1 Pohce Officer, Khyber Pakhtunkhuwa
: Peshawar.
2. The Deputy Inspector General of Police, Maldan Reglon-
I, Mardan.
3. The District Police Ofﬁcer Swab1

(Respondents)

'Appcal under Section 4 of the Khybef
Pakhtunkhwa Servic;e Tribunal Act, 1974,
 against the order dated: 13.01.2016,
V.th‘l'(:l)_\/ the :‘:ppcll:z;l!’ has been awarded
the major Punishment of dismissal from
service :lgainst which the departmental
,appclal dutcd:26.01.2016 has also been

© rejected vide order dated: 25.04.2016.

y .

Prayer in Appéal: -

On acceptance of this happeal impugned
orders dated 13.01.2016 and 25.04.2016,
may please be set-aside and the appellant

may please be re-instated in service with

full back wages and Lenefits of service.




Respectfully Submitted:

1.

oS

That the appellant was initially appointed/ enlisted as Constable
in the Police Department in the year 2012.

That ever since his appointment, the appellant had performed his
duties as assigned with zeal and devotion and there was no
complaint whatsoever regarding his performance. The appellant .
was lastly posted at Police station Zaida.

That while serving in the said capacity, on 30.11.2015 "the
appellant along with his fellow Constable/ rider namely Jehanzeb
was on routine Gusht on Motorcycle in the local limits of Police
Station Zaida. An unfortunate occurrence took place, when some
unknown terrorists attacked other rider squad by opening

- indiscriminate firing upon them, in the area of Village Thankhoi,

which resulted in the death of one Constable namely Imtiaz and
injury to other Constable namely Ghulam Abbas. The appellant
and his fellow Constable opened fire on the assailants and also
tried hard to chase them, unfortunately they managed to flee
away. A case vide FIR No. 89 dated 30.11.20615 U/S
302,324,353,404,34 PPC along with Section 7 of the ATA was
also registered against the unknown persons. (Copy of the FIR is
aftached as Annexure A)

That due to the above mentioned incident, later the appellant was
proceeded departmentally and departmental proceedings were
initiated against’ him. He was served with a charge sheet and
statement of allegations vide order dated 02.12.2015, zontaining
the baseless allegations of cowardice and gross misconduct.
(Copy Charge Sheet and statement of allegation dafed
02.12.2015 is attached as Annexure B)

That the appellant duly replied the charge sheet and refuted the
allegations leveled against him. (Copy of the reply to the

. charge sheet is attached as Annexure C)

That -a pcutiai' inquiry was conducted and the inquiry officer
submitted his report dated 28.12.2015, wherein quite wrongly he
held the appellant guiity of the charges and recommended him
for major punishment vide his-report dated 28.12.2015. (Copies
of the inguiry report dated 28.12.2015 and statenient of the
witnesses are attached as Annexure D & E) L
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10.

+

That thereafter the appellant was served with final show cause
notice which he duly replied. (Copies of the slhow cause notice

and reply thercof are attached as Annexure F & G)

That the competent authority without considefing his defence
reply, quite illegally awarded the appellant awarded the major
penalty of Dismissal from Service vide order dated 13.01.2016.
(Copy of the order dated 13.01.2016, is attached as Annexure

That feeling aggrieved from the dismissal order, the appellant
duly submitted his departmental appeal on 26.01.2016 before the’
respondent No. 2, however it has also been rejected vide order
dated 25.04.2016. (Copies of the departmental appeal and
rejection order dated 25.04.2016, are attached as Annexure I &
J). ; |

That the penalty imposed upon the appellant is illegal unlawful
against the law and facts hence liable to be set aside inter alia on
the following grounds: |

GROUNDS SERVICE OF APPEAL:

A. That the appellant has not been treated in accordance with law
hence his rights secured and granted under the law are badly
violated. o ‘

B. That no proper procedure has been followed before &warded
the penalty to the appellant, the appellant has not been
properly - associated with  the inquiry proceedings, the
statements - of the witnesses were never recorded i his

\ . . - -
presence nor he was given opportunity to cross examine those -

who may have deposed against him. Moreover the appellant

has not been given proper opportunity of being heard. Thus
the whole proceedings are thus defective in the eye of law.

C. That the appellant has not been given the opportunity of
personal hearing. Thus he has been condemned unheard.

D. That the charges leveled against the appellant were never
‘proved during the inquiry, the inquiry officer gave his findings
on mere surmises and conjuncmres£ e




H.

. That the whole proceedings conducted against the appellant
were biased and with malafide intention, there was no
evidence against the appellant, but quite illegally the charges
were alleged to have been proved.

*. That the appcllant had shown extreme bravery while chasing

the assalants/ terrovists, o order to facilitate the arrest ol the
assailants dead or alive firing was also opened at them, which
fact has been admitted by the witnesses in their statements
before the inquiry officer. But taking the opportunity of
village population, the assailants succeeded in decamping

.from the spot.

. That the facts relating to the action taken by the appellant’in

relation to the attack by the terrorists have been verified by the
concerned investigating officer.

That the people of the locality have also witnessed the efforts
made by the appellant for the arrest of the assailants at the
time of occurrence. The version of the appellant has been
verified and supported by witnesses of the locality before the
inquiry officer and there statements have been recorded at the
time of inquiry. Even the injured constable recorded his
statement wherein he admitted that the rider squad was firing
at the assailants. However the inquiry officer had completely
ignored the statements of the eye witnesses and had based his
findings on mere surmises and conjunctures.

That during the inquiry the statements of the witnesses have
not been recorded in presence of the appellant nor he has been
given opportunity to cross ecxamine the witnesscs, rather- the
inquiry oflicer himsell” cross examined the witnesses and
appellant has not been given opportunity to cross cxamined
the witnesses. |

K. That the appellant is jobless since his illegal dismissal from

service.
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L. That the appellant seeks permission to relay on additional
grounds at time of hearing of the appeal.

It is, therefore, humbly prayed that on acceptance of this
appeal impugned orders dated 13.01.2016 and 25.04.2016. may

please be set-aside and the appellant may please be re-instated in -

Serv'z"ce with full back wages and benefits of service.

Appellant
~ Through
IJAZ ANWAR

Advocate Peshawar
&

SAJID AMIN _
Advocate Peshawar
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR '

———

A Appeal No. /2016

Fida. Khan Ex-Constable No.1 100, Police Station Zaida Swabi.
| o (Appellant)

' VERSUS

The Provincial Police O'fﬁéél‘, Khyber Pakhtunkhuwa, Peshawar.

(Rcspondents)

AFFIDAVIT -

1, Fida Khan Ex-Constable No.1100, Police Station Zaida

Qwabi, do hereby solemnly affirm and declare on oath that the
contents of the above noted appeal as well as accompanied

- application for condonatiori of delay are true and correct to the best
of my knowledge and belief and that nothing has been kept back or

concealed from this Honourable Tribunal.

Deponent




MAwtin . M

N
‘e OFFICE OF THE
. Ay INSPECTOR GENERAL OF POLICE B
0) KNYBER PAKIITUNKHWA Lo
N PESHAWAR. O
. No.SI__ 7870 /16, dated Peshawar the /0 ////’7016 |
ORDER
' ' This order is hercby passed to dispose of departmental appeal under Rule 11-A of Khyber
htunk! va Police Rule-1975 submitted by Ex-Constable Fida Khan No. 1100. The appcliant was
) amissed from service by DPO/Swabi vide OB No. 54, dated 13.01.2016 on the alicgation that on =
11200 -, two riders squads were on routine gasht in the area of village Thand Koi Police Station :
‘ o ol T oul15:30 hours. when they reached Pooray Lar ncar the house of Alam Zeb. 02 motorcyclislf e
sened i siseriminate lire upon them. As a result Constable Imtiaz Gul No. 250 was hit and died on :
wil. whi' Ghulam Abbas No. 1356 hit and scriously injured. While escaping the accused alﬂo took
cvay-offi 1l rifle 7.62 bore from the deccased Constable. The above named cx-ol’ﬂpial while nding on ?: R
B cond meeroreyele and was present on the spot showed extreme cowardice in the entire episode. which .
. salted 1. safe escape ol the accused from ciime seene. .
R . His appeal was filed by RPO/Mardan vide order Endst: No. )JSG/ES dated 7) 04.20[6
. Meeting of Appellate Board was held on 22.09.2016 whercin "Ippl.."dnl was heard in
N Tson. 1 titioner comiended that he did not display cowardice and also retaliated the firing of the ~4‘
Siminals nd made all cfforts for chasing the criminals. Petitioner was recruited in the year 2012, ';
‘ cerefore, e was still nexpericnec. :
. Thercfore. the Board decided that Bx-Constable Fida Khan No. 1100 is hereby re-instated ‘*
service and the penalty of dismissal [rom service is converted into time scale for 03 ycars to the
—
o Stent of 3 singes. The intervening period be considered as period in service but not or ddtsy and he wtl!,;

. - ——y

< be eritled tor salaey

This order is issued with the approval by the Competent Authority.
| a

(NAJ EED-UR-REI IM:\:\' BUGVI)
AlG/Establishiment,
For Inspector General of Police.
Khyber Pakhtunkhwa.

of the intervening period. He will remain under special watch for onc ycar. -

. Peshawar,
Y 7‘;‘?(;{..’__;{{ / /106.
Copy of the above is forwarded to the:
I. Regional Pojice Officer, Mardan.
2. District Potice Officer, Swabl.
T Ps o 1GE Khyber Pakhtunkhwi CPO Peshawar. e
S A o AddL IGPNQrs: Khyber Pakhtunkhwa, Peshawar,
S PA o DIG HQrs: Khyber Pakhtunkhwa, Peshawar .
6 Office Supat: E-1V CPO Peshawar. : L ‘
»EL L.
7 Cenual Revistary Celll CPO. H s

~




BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Appeal No> & 2016

*Q“uu”\“‘
Jehanzeb Ex-Constable No.72, Potice=Station Zaxda District

Lo Swabi.
AV L -. (Appellant)
' VERSUS
| 1. The Provincial Police Officer, Khyber Pakhtunkhuwa,
AN S Peshawar.
. - 2. The Deputy Inspector General of Police, Mardan Region-

Y - - - I, Mardan.
N B ' 3. The District Police Officer, Swabi.

Wf -' (Respondents)

:,5 | Appeal under Section 4 of the Khyber
Pakhtunkhwa Service Tribunal Act, 1974,
against the order dated: 13.01.2016,
whereby the appellant has been awarded
the major Punishment of DISMISSAL
L . FROM SERVICE against which the
Q : " T~ departmental appeal dated:26.01.2016 has

also been rejected vide order dated:
25.04.2016.

05}

" Praver in Appeal: -

On acceptancé of this appeal impugned
orders dated 13.01.2016 and 25.04.2016,
may please’be‘set-aside and the appellant
may please be re-instated in service with

full' back wages and benefits of service.




Nl X Dy
“%

23.11.2016

- early hearing of the appe

(]W v ﬂ/{ l

Counsel for the appellant present and submitt
al.’ Appeal be requisitioned for today. Learned
counsel for the appellant submitted before the court that since the penalty
of the appellant has been converted from dismissal from service to
reduction of time scale, therefore, the appellant be allowed t0 withdrdw the

instant appeal so that he could challenge the fresh order. Request accepted.
The appeal in hand is hereby dismissed as withdrawn. The appellant is at
liberty to challenge the fresh order as per l[aw File be consigned to the’

record room.

ANNOUNCE

i Cﬁ/l/lﬁ%é/ /ZMA/A/W)
Wi,

Date of Prpsamiat .
2te of Preseniatinn nf Arc S ectins O )"'/l —) ; :
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. POWER OF ATTORNEY

in the Court of /Z/#;{/b’ f@/&ﬁwﬂ/ /M/MMW
L foba o

} Pldmtlff
}Appellant
+Petitioner
}Complainant

VERSUS

éﬁ%é_/j 'Defendant

yRespondent
FAccused

. : ]
. { ! — ) ,
Appeal/Revision/Shit/ Application/Petition/Case Noxg‘ S O of 3\ 6\‘_@_ o

IFixed lor

FW . the undersigned, do hereby nominate and appoint
Awsa A U "Yd\wwm a&v OCQ{C,
YASIR SALEEM ADVOCATE, my true and lawful atlorney, lor me in my same and on
my bchalf to appear at )%A to appear, plead, act and answer in the above
Court or any Court to which the business is transferred in the above matter and is agreed o
- sign and file petitions. An appeal, statements, accounts, exhibits. Compromise or other
documents whatsocver, in connection with the said matter or any matter arising there from
and also to apply for and receive all documents or copies of documents, depositions etc,
and o apply for and issue summons and other writs or sub-poena and to apply for and get
Jissucd and arrest, attachment or other executions, warrants or order and to conduct any
proceeding that may arise there out; and to apply for and receive payment of any or all
surps or submit for the above matter to arbitration, and to employee any other Legal
Practitioner authorizing him to exercise the power and authorizes hereby conterred on the
" Advocate wherevet he may think fit to do so, any other lawyer may be appointed by my
said counsel to conduct the case who shall have the same powers.

AND 1o all acts legally necessary to manage and conduct the said case in all
respects, whether herein specified or not, as may be proper and expedient.

AND I/'we hereby agree to ratify and confirm all lawtul acts done on my/our behalf
under or by virtue of this power or of the usual practice in such matter.

PROVIDED always, that Vwe undertake at time ol calling of the case by the
Court/my authorized agent shall inform the Advocate and make him appear in Court, it the
case may be dismissed in default, if it be proceeded ex-parte the said counsel shall not be
“held responsible for the same. All costs awarded in favour shall be the right of the counscl
or his nomince, and if awarded against shall be payable by me/us

IN WITN I'C;SS whereof I/we have hereto signed at

(he ot dayto the year e
P \n.cumnl/l \u,uldms ) W A\?
Aceepted subject o the terms regarding fee ) u v, o 5

Advocate [ 1gh Courts
ADVOCATES, LEGAL ADVISORS, SERVICE & LABOUR LAW CONSULTANT
FR-3- 4, Fourth Floor, Bilour Plaza, Saddar Road. Peshawar Cantt

923589 P‘
\‘ Awo\i w (YQLWM Pli.091-5272154 Mobile-0331-88 %
M\,@w&,& . i
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR:

Service Appeal No. 1250/2016.

Fida Khan Constable ... e ... Appellant

® N v A LW

VERSUS

Inspector General of Police, Khyber Pakhtunkhwa, Peshawar.
& Others............. e, e U UPR Respondents.

WRITTEN REPLY ON BEHALF OF RESPONDENTS.

Preliminary Objections. —

That the appellant has got no Cause of action and locus standi to file the present appeal.
That the aﬁpeal is bad due to misjoinder and nonjoinder of necessary parties.

That the -appeal is time barred.

That the appellant has not come to the Tribunal with clean hands.

That this Hon;ble Tribunal has got no jurisdiction to entertain the present appeal.

That the instant appeal is not maintainable in its present form.

That the appéllant concealed the material facts from this Hon’ble Tribunal.

That the appellant has been estopped by his own conduct to file the appeal.

REPLY ON FACTS.

" Para No. 01 of appeal pertains to record, hence need no comments.

Para No. 02 of appeal pertains to record, hence need no comments.

Para No. 03 of appeal is correct to the extent of registration of FIR No. 89/2015, however

- appellant and his fellow constable showed extreme cowardice in the incident which results _

in the safe escaped of accused from the spot.

Para No. 04 of appeal is correct to the extent of departmental proceedings against .appellant -
on account of his cowardice in the incident reported in the above FIR.

Para No. 05 of appeal is correct to the extent of reply of appellant, however the reply of

appellant was not satisfactory nor convincing.

Para No. 06 of appeal is incorrect. Proper departmental enquiry in accordance with rules

was conducted during which appellant was found guilty and recommended for major

punishment.

Para No. 07 of appeal is correct to the extent of service of Final Show Cause Notice, the

reply of which was found unsatisfactory , however, keeping in view the principle of natural

justice, appellant was provided opportunitylof personal hearing and heard in Orderly .
Room, but he could not prove himself innocent, ‘therefore dismissed from service vide
order dated 13.01.2016.

Para No. 08 of appeal is incorrect. Reply already given vide para above.




10.
11.

12.
13.

Para No. 09 of appeal is correct to the extent of rejection of departniéntal appeal and filling
of review petition before the respondent No. 01, however, the review petition was properly
entertained and partially allowed by converting order of dismissal into reduction in pay.
Para No. 10 of appeal relates to Tribunal, hence need no comments.

Para No. 11 of appeal is correct to the extent of partial accepf_ance of review petition vide
order dated 10.11.2016, howeifer the charges against appellant has already been proved in
departmental proceedings, therefore the respondent No. 01 modified the major penalty of
dismissal into reduction in pay i.e. timé scale for 04 years upto 03 stages, while the
intervening period was considered as period in service but not on duty, hence not entitled
for salary on the principle of “No work no pay”.

Para No. 12 of appeal relates to Tribunal, hence need no comments.

That the charges against appellant have already been proved, however respondent No. 01
by taking lenient view, partially accepted the review petition By converting major penalty
of dismissal into reduction in pay vide order dated 10.11.2016 which is speaking order,

hence the instant appeal may be rejected.

GROUNDS.

A
B.

=0 W om

—

Incorrect. Appellant has been treated in accordance with law & rules.

Incorrect. After proper departmental enquiry in accordance with rules, appellant was
awarded punishment. Moreover, all codal formalities were fulfilled before awarding
punishment to appellant,

Incorrect. Reply already given vide para above. ,

Incorrect. The charges against appellant has already been proved during enquiry
proceedings, however respondent No. 01 partially allowed the review petition of appellant
and modified the punishment of dismissal from service into major penalty of reduction in
pay. |

Incorrect. The charges against appellanf have already been proved during enquiry.
Incorrect. Reply already given vide paras ébove.

Incorrect. The appellant and his colleague shown extreme cowardice in the incident.
Incorrect. The appellant has shown cowardice due to which the terrorist decamped from the
spot. '

Incorrect. The charges against appellant has been proved during enquiry on the basis of
which he was awarded major punishment which was later on modified by the respondent
No. 01, however he was not totally exonerated from the charges.

Incorrect. Proper opportunity of personal hearing and defence has been provided to
appellant during enquiry proceedings but he could not prove himself innocent.

Incorrect. The respondent No. 01 has already taken a lAenient view and partially accepted
the review petition of appellant vide order dated 10.1'1 .2016 which is quite legal and in

accordance with rules.

g

NS



L. Incorrect. The appellant has not performed any duty for the department, hence not entitled

for any salary on the prinéiple of “No work no pay”.

M. The respondents also seek permission to rely on additional gounds at the time of hearing of

appeal.

It is therefore praj/ed that the appeal of appellant may kindly be dismissed with cost being

~ devoid of merits and without any legal substance.

InspectoriGeneral of Police,
Khyb r—Bﬁlkht_unkhwa, Peshawar
(Respondent No. 1) o

Deputy Inspector General of Police,
Mardan Region-I Mardan.
(Respondent No. 2)

District Police Offifer, Swabi.
(Respondent No. 3)



BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR.

Service Appeal No. 1250/2016.

Fida Khan Constable No. 1100................mmmssse . Appellant
VERSUS

1. Inspector General of Police, Khyber Pakhtunkhwa, Peshawar.
QOthers.......oooiiiii Respondents.

AFFIDAVIT:-

We the respondent No. 1 to 3 do hereby solemnly affirm and declare on oath that
the contents of the written reply are correct/true to the best of our knowledge / belief and nothing

has been concealed from the honorable Tribunal.,

Ini[')g toriGeneral of Police,
Khyber Pakhtunkhwa, Peshawar
' (Respondert No. 1)

Deputy Inspector General of Police,
Mardan Region-1 Mardan.
(Respondent No. 2)

(Respondent N¢. 3)




BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

In the matter of
Appeal No. 1250/2016

Fida Khan Ex- Constable 1100 Police Station Zaida Swabi
N B RSP PIRS (Appellant)

VERSUS

~ Provincial Police Officer Khyber Pakhtunkhwa & Others

et reetsesesreenanareranenns Respondents

REJOINDER TO THE PARA WISE REPLY ON
BEHALF OF THE APPELLANT

Respectfully submitted:

The appellant submits his rejoinder as under:

ON PRELIMINARY OBJECTIONS:

. Contents incorrect and misleading, the appellant has iliegally' been

awarded the penalty of reduction of time scale for three years, hence
he has got the necessary cause of action and locus standi to file the
instant appeal.

Contents incorrect and misleading, all the parties necessary for the

disposal of the appeal are arrayed in the instant appeal.

. Contents incorrect and misleading, the instant appeal is filed well :

within the prescrlbed period of limitation.

. Contents incorrect and misleading, the appellant has come ‘to the

trlbunal with clean hands.

. Contents 1ncorrectea,n,d misleading, the appellant is an aggrieved civil

servant, and moreover the matter relates to its term and condition of

his service hence only this honorable tribunal has got jurisdiction to |

entertain and adjudicate the instant appeal.

. Contents incorrect and misleading, the appeal being filed well in
accordance with the prescribed rule and procedure hence
maintainable in its present form and also in the present

circumstances of the case.

Contents incorrect’ and misleading, all facts necessary for the
disposal of appeal: are brought before this honorable court and
nothing has been coneealed

L ey,
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8. -Contents incorrect and misleading, no rules of estopple is applicable

to the instant case.

ON FACTS

1.

Contents need no reply, however contents of Para-1 of the appeal -
are true and correct. '
Contents need no- reply, however contents of Para-2 of the appeal |
are true and correct

. No comments to the extent of admission, rest of the para is

incorrect and mlsleadmg Contents of para No. 3 of the appeal are
true and correct. 4

No comments to the extent of admission, however rest of the para
is incorrect and- mlsleadlng, the allegations are baseless. Contents
of para No. 4 of the appeal are true and correct.

. No comments to the extent of admission, rest of the para is

incorrect and mlsieadmg Contents of para No. 5 of the appeal are
true and correct.

Contents of Para-6 of the appeal are correct, the reply submltted to
the Para is incorrect and misleading,. '

No comments to the extent of admission, rest of the para is
incorrect and mlsleadmg Contents of para No. 7 of the appeal are
true and correct.

Contents need no re']jly,'however contents of Para-8 of the appeal
are true and correct.

No comments to the extent of admission, rest of the para is
incorrect and mlslcadmg Contents of para No. 9 of the appeal are -
true and correct.’ '

10.No Comments g |
11.No comments to the extent of admission, rest of the para is

incorrect and.mtsleadmg. Contents of para No. 11 of the appeal are
true and correct.

12.No Comments

13.Contents of Para 13 of the appeal are correct; the reply submitted _'

to the Para is incorrect and misleading.

‘GROUNDS

The Grounds (A to M) taken in the memo of appeal are legal and will be' '
substantiated at the time of arguments. '




Ttis therefore humbly prayed that the appeal of the appellant may
- please be accepted as prayed for. :

Appéllaitt :
Through L o
YASIR SALEEM
} Advocate High Court.
AFFIDAVIT

- I do, hereby solemnly affirm and declare on oath that the contents of the
above rejoinder as well as titled appeal are true and correct and nothing has_
been kept back or concealed from this Honorable Tribunal.

.Depdan%f )




