
TTTTTT-Trmv'^ cBRVTrF. TRIBUNAL^FFORE THF. HONOR ABLE KHYBER PAK
r ABBOTTABAD.

K<CjyJ(jcr Palklhtuillttswff 
ScrA'Jcc ^rilbucjal

^MXir>lii ry N«>.

Service appeal NO. 1088/2023 

Akhtar Hayat VS Chief Secretary KPK and others

hphalf of respondents.

nj>w.teqS r

Written ar^ments on

Respectfully Sheweth:-

That the respondents submit as under.-

UNATTRACTIVE AREA.
t fell within the ambitTransfer of an employee/public servan

" of service. Transfer and postingof "terms and conditions
and it was for the authority to determinepart of service

where services of any staff member 

is no provision in law for choice posting/transfer.

was
required and therewere

ON EXPLANATION SHOW CAUSE ETC.

under section 10 Civil Servant Act, no 

required to be issued to the
For exercising power 

show cause/explanation was

official/officer.

POLITICAL VICTIMIZATION.
rather the transfer orderThere is no political victimization 

was issued in public interest Appellant has no vested right to
nor has a vested right toclaim posting at any particuler place 

continue under particuler posting.

TENURE.
matter of righttransfer/posting cannot be claimed 

rather the same is dependand exegencies of service.

as aThe



. i

SI OUSE POLICY.

The facilty of spouse policy has time and again availed by the 

appellant in his service so he connot claimed posting on the 

basis of spouse policy permanantly.

EARNED LEAVE APPLICATION DENIED.

Grant of all kind of leave is subject to the discretion of 

competant authority and has got no concerned with 

posting/transfer of appellant.

HUMANITARIAN GROUND.

Competant authority transfer the appellant in public interest 

and under the posting/,transfer policy of provincial 

Government, it is for the competant authority to ensure the 

posting of proper person on proper post.

FINANCIAL LOS^/^COST.

That the appellant is District Attorney and he is duty bound 

to performe his duty in the entire province.

It is humbly prayed that on acceptance of this written argument, the appeal of the 

appellant may kindly be dismissed throughout.

Deputy DistrictlAttorney 

Khyber Pakhtunkhwa 

Service Tribunal Peshawar.

The respondent reliance on Judgment 2021SCMR1064 and other judgment of this 

honorable tribunal on posting/'transfer.
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2021 SCMR 1064
▼

- [Supreme Court of Pakistan] 

fcJsent: Gulzar Ahmed, C.J., Ijaz ul Ahsan and Sayyed Mazahar Ali Akba-JJ

MUHAMMAD SAJJA0—Petitioner 

Versus

FEDERATION OF PAKISTAN and others—Respondents

Civil Petition No. 283-K of 2020, decided on 8th March, 2021.

(On appeal against the judgment dated 11.03.2020 passed bv the High Court of Sindh 
Constitutional Petitions Nos. D-5659 and D-3597 of 2018)

(a) Cantonment Servants Rules, 1954—

—-R. 5(1)---Transfer to another station—Legality—In the appointment letter of the petitioner-e npi 
1 was clearly mentioned that the service of the petitioner was transferable, and it was made cle ir it 
that only if he accepted the clauses of his appointment letter, he should report for dutv—Joinin ’ of ^ 
y the petitioner meant that he had accepted the appointment letter, which stated that his sercicr • 

transferable at any other station throughout the country—When the petitioner had acce it-o ' 
conditions mentioned in the appointment letter, he was estopped to challenge his transfer 
Petitioner neither agitated any element of mala fide on the part of the department 
been infringed—Petition for leave to appeal was dismissed and leave was refused.

Tariq Iqbal v. D.G. Military Lands and Cantonments Department 2018 SCMR 335 ref.

(b) Civil service—

, h eXTiV ■ .

ore •
nor any of his jofi

-—'Transfer' and 'posting'—Scope—Transfer of an employee/public servant fell within the ; 
terms and conditions" of service, which included transfer and posting—Transfer and postin'^ 

service and it was for the authority to determine where services of any staff member
was pa

were require J..
from Advocate Supreme Court for Petitioner (w/o PoA) (through \'l ic-

Nemo for Respondents.

Date of hearing: 8th March, 2021.

JUDGMENT

th r ’ mazahar ali AKBAR NAQVI, J.—Through this petition under Article 1 I5U;' ■
the Republic of Pakistan, 1973, the petitioner has called in question the ji dgn' ■ ■
dated 11.03.2020 passed by the High Court of Sindh, Karachi, whereby the Constitutional Petition f ' 
by him, challenging the vires of Rule 5(1) of the Cantonment Servants Rules, 1954, under winch v 
competent authority had transferred him, was dismissed.

2. Briefly stated the facts of the matter are that the petitioner was appointed as Sanitary Ir.spci -■/ 
(BPS-10) in the Cantonment Board, Pannu Aqil vide order dated 23.01.2010 and purportedly he ■ 
transferred to Karachi subsequently. His services were transferred from Cantonment Board Ivora-'' 
Creek, Karachi, to Cantonment Board D.I. Khan vide order dated 07.11.2013. Being aggrieved by ^ ■■ 
transfer order, the petitioner along with other similarly placed employees challenged the transfeu' (rdcr . 
filing Constitutional Petitions Nos. D-4790/2013 etc. titled as "Muhammad Sajjad v. Federsiion 
Pakistan" before the High Court of Sindh, Karachi, on the ground that their posts are non-tram fera ;
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pe itioner and others assailed the said judgment before this Court through Civil Petitions Wo. '
o t J- same fate vide judgment dated 23.1,1.2017. He then filed Wivi
retmon No. 23-K of 2018 which also stood.dismissed vide order dated 07.06.2018. In the iecc 
of litigation, the petitioner along with another challenged the vires of Rule 5(1) of the 
Cantonment Servants. Rules, 1954 before the High Court of Sindh, by filing Constitutional 
D-5659 of 2018 with a prayer that the said Rule may be declared ultra vires of the law. Hov 
petition was also dismissed by the High Court on the ground that the said question has lire; ■ :
decided by this Court while dismissing Civil Petitions Nos. 384-K of 2017 etc i.e. in the cas? rq , ■
Tariq Iqbal v. D.G. Military Lands and Cantonments Department (2018 SCMR 335). Hence this 
seeking leave to appeal.

The crux

■si
- h

Pet c-

ns I

3. of the arguments advanced by the learned counsel for the petitioner is that Ruh i 
the Pakistan Cantonment Servants Rules, 1954, is contrary to subsection 2(c) of section ^80(c 
Cantonments Act, 1924. He contended that the petitioner being a low paid employee, his tra isfei ^ 
flung area would certainly cause him financial constraints.

4. We have heard learned counsel for the petitioner at some length and have perused the mco
5. Primarily the question which is raised before us is whether the Rule 5(1) of he i' i - 

Cantonment Servants Rules, 1954, is ultra vires of the law, the post held by the petitioner is tran ■ . ’ 
■or not and whether the competent authority has misused the authority under the said Rule 5( I) 
noted that in the appointment letter dated 23.01.2010, which is available at page 36 of the pi per , 
is clearly mentioned that the service of the petitioner is transferable. It would be advantao .■ 
reproduce the relevant paragraphs of the appointment letter, which read as under:-

'1

"8. His service is transferable at any other station throughout Pakistan.

9. If already, in service, he should produce paper admission/relieving order from his ci rpio, :
10. No TA/DA will be admissible to his for joining this appointment.

11. Should Mr. Muhammad Sajjad son of Muhammad Zaman. accept the above meo • 
appointment, he should report for the duty in the office of Cantonment Board Pano \ail 
February, 2010." ^

6. Perusal of the aforesaid clauses clearly reflects that it was made clear to the petitioner that 
he accepts the aforesaid clauses, he should report for duty. Joining of duty by the petitioner im ans 
had accepted clause 8 of the appointment letter, which says that his service is transferable a ': 
station throughout Pakistan. In this view of the matter when the petitioner had accepted tlie 
mentioned m the appointment letter, he was estopped to challenge the transfer order belbm Ov ■ ' 
Court. Even otherwise, m, the earlier round of litigation, this matter has already been agitated a id 
by this Court in the Tariq Iqbal supra case in the following terms;-

I

an-

u

"12. However, the important thing which need to be noted is that both Annexure-l at d J? ■ 
issued by the Director General Military Lands in exercise of power conferred under R tie ' 
the Rules of 1954 and in the same pattern Director General Military Lands on 03.11.1909 
exercise of the power conferred under the same Rules directed that all employees of Canto 
Boards in BS-5 and above who were in Non-Transferable categories were placed in. Transr. 
Categories and the,refore could be transferred anywhere throughout Pakistan. It is in port - 
note that neither Annexure-I nor Annexure-lII were notified in official gazette nor undei Rul- 
Rules of 1954, there appears to be any requirement to notify and publish in the offic al a ; 
any consequent change, made by the Director, Military Land and Cantonments. Additic ^ 
petitioners could not be allowed, to back their case on the basis of Annexures-I and III issu -
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the Cantonment Boards in BS-5 and above to m declaring all em,-loy

5... «tr r? r; 5i;s r “ '■/'■ *' "•''‘’"'."'l”':'’”?" ™ “ *".« ta -in.!?,.! ”a.r;Gener? ML&C un“l R our notice. It is only the exercise of power by the Director now Dim aor
confeld Jn L f T' to 'Whether the powei

the Director, Military Land and Cantonments inter -alia to issue service nr' r ^
sL“ho?28?“ itora vires of clause,(3) of subsectimi (:’ or
M marv ?Ld Tnd Ca'i ^d) which confer such powers on the Dire:

1 tary Land and Cantonments were ever questioned. On the contrary the entire
petitioners is based on Annexure I and III issued by the Director General ML&C i
Rule 5(1) of Rules of 1954. The contention thus fails."

iptioi i::b 0 -
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in pursaanc' o '

7.

prin iple of res judicata' and the same is. not sustainable in the eyes of law Trans o'f '
employee/public servant falls within the ambit of "terms and conditioms" of service which mch • 
transfer and posting^ The petitioner neither agitated any element of mala fide on the pan of 
department nor any of his right has been infringed. Transfer and posting ^
authority to determine where services of any staff member are . 
delegated powers while passing the impugned order of transfer 
without jurisdiction or without lawful authority.

For what has been discussed above, this petition having 
leave to appeal is refused

MWA/M-25/SC

Fil­

es
ae

is part of service and it i:; for • v. 
required. The department has eicercii tij

and the same could not be tei'mec i:-:

8.
merit is accordingly dismis ;ed ;no , r

Petition dismissed.
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