10.10.2023

*KaleemUllah'

_the parties.

it

1. Junior to counsel for the appellant ﬁresént. M_r o

Muhammad Jan learned District Attorney for- the

respondents preseﬂt._ CL

¥
2

2. Junior to counsel for the appellant requested for

i
%

adjournment on the ground that senior counsel is busy

3

&

before Worthy Peshawar High Court, Peshawar. To come

up for arguments on 17.11.2023 before D.B. .P given to

i
H

(Rashida Bano)
Member (J)

* (Muhammad Akbar Khan)
Member (E)
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\ : s_-;.rDlStrlCt Attorney fOI' the

_ponde:gts!' pres}e'n't.' . o

< -

TS Cearned cbhﬁgel for the appellant secks adjoutninent in order
1o fhﬁhen‘ prépare the brje:f. Last opportunity granted, failing which
the case wi‘ll be decide'd»;léﬁ the basis of available record without the
‘_Aargumér:l;s,  To._ con.lc- up ‘fbr'argu‘mentvs oﬁ 21.06.2023 béfore the

D.B. P.P given to the parties.

Q,

(Fareeha Pan (Kalim Arshad Khan)
Member (E) ~ Chairman

*Fazle Subhan P.S*

' 21.06.2023
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*Naeem Amin*

Learned counsel for the appellant present. Mr. Fazal Shah
Mohmand, Additional Advocate Geheral for the respondents
present.

Learned Member (E#ecutive) Ms. Fareeha Paul is on leave,
therefore, bench is incomplete. To come up for arguments on

10.10.2023 before the D.B. Parcha Peshi given to the parties.

A

(Salah-ud-Din)
Member (J)
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12.01.2023
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Learned counsel for the appellant present. Mr. Naseer-ud-

‘Din Shah, Assistant Advocate General for the respondeiits.” T

Learned counsel _

for. . the , __,ap_pglrl;i_r_}t_ ..requested. for... St

““adjournment on the ground that she-has not miade preparation for -~ "

arguments. Adjourned. To come up for argunients on 12.01.2023

: 5 —
(Mian Muhammad) o

(Salah-Ud-Din)
Member (E) Member (J)

before D.B.

Learned counsel for the appellant present. Mr. Muhammad Jan,
District Attorney for the respondents present. -

Learned counsel for the appellant requested for adjournment on
the ground that he has not gone through the brief of the ins;[ant

appeél. Adjourned. To come up for arguments on 18.04.2023 before

’ | Z

(Mian Muharfimad) (Salah-Ud-Din) . -
Member (E) Member (J)

the D.B.
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14" Oct., 2022 Because of strike of the Bar, this matter is adjourned to
28.10.2022. Office is directed to notify the next date on the notice

Lortee .

board as well as the website of the Tribunal,

‘ Tore, s .
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(Fareeha Paul) " (Kalim Arshad Khan)
Member (E) Chairman
28.10.2022 Learned counsel for the appellant present. Mr. Naseer-ud-Din
Shah, Assistant Advocate General for the respondents present.
Learned counsel for the appellant requested for adjournment
on the ground that he has not made preparation for arguments.
& Adjourned. To come up for arguments before the D.B on |
Q
239 23.11.2022.
IO
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5"3,.& e A .
(Mian Muhammad) (Sa]ah-ud-Din)
Member (E) Member (J)
f
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10'3.’11.2021 ‘ Junior to counsel for appellant present.

Javid Ullah, learned Assistant-Advocate General alongwith
Munawar Khan ADEO for respondents present

File to come up annQW|th connected Service Appeal
No.1389/2019 tltled Shah Hussain Vs. Education.

Department, on 08 02 2022 before D.B.

(Rozina Rehman) i : Chairman
Member (J) :

8-2-2012-
Due to Ya;h‘yemeyf(, @f he - cm»bie,

Charvman the Case s mo{)mmw( 61» e
up ';DY %‘e &‘ﬁMQ M bdﬂ)’Q G/V] 30 ’S')—all

30" May, 2022 Learned counsel for the appellant present. Mr. Asif
Masood, DDA, alongwith Munawar Khan ADO litigation for

the respondents present.

Learned counsel for the appellant seeks adjournment
in order to properly assist the court. Adjourned. To come up
for arguments on 03.08.2022 before D.B.

: O

(Mian Muham ad) (Kalim Arshad Khan) -
Member(E) Chairman

392007 rpor DB ot avaifubts T eaie L
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-31.03.2021

14.07.2021

L

Junior to counsel for the appellant present.

Addl: AG alongwith Mr. Munawar Khan, ADEO for

respondents present.

Written reply/comments not submitted desﬁite last
chance. Representative of the respondents seeks further
time to submit written reply/comments. Request

regretted.

To come up for arguments .on 14.07.2021 before
D.B. |

| (Atiq Ur Rehman Wazir)
il ae o2 ~Member(E)
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Mr. Umar Faroogq, Advocate, for the appellant present. Mr.
Munawar Khan, ADO alongwith Mr. Kabirullah Khattak, Additional
Advocate General for the respondents present and requested

:'i:h\a"tw‘ time may be granted for submission of written

reply/éomments, therefore, last chance is given to the
respondents for filing of written reply/comments at the costs of
Rs. 500/- on retrieval of which, the same shall be paid to the
appellant. Adjourned. To come up for written reply/comments
and costs of Rs. 500/- on behalf of respondents before the D..B

on 03.11.2021.

e — T

(ATIQ-UR-REHMAN WAZIR) (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
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22.10.2020

Since thé’Members of the High Court as well as of the
District Bar Association Peshawar are observing strike today,

therefore, learned counsel for appellant is not available today.

Mr. Kabirullah Khattak, Additional AG alongwith Mr. Munawar

31.12.2020

24.02.2021

Khan, SST are present. ' ,
Representative of respondent No. 3 seeks furfhg_r’:t:iﬁ'é' to.
submit written reply/comments while neither written reply‘on
behalf of respondents No. 1, 2 & 4 submitted nor any :
representative on their behalf is present, therefore, notices be
issued to them for submission of written reply/
31.12:2020 before S.B.

S

T D -
& g¥ B4
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omments for

Learned counsel for the appellant present. Asst: AG
alongwith Mr. Munawar Khan, ADEO, SO for respondents
present.

Written reply/comments on behalf of the respondents
not submitted. Representative of the respondents secks time
to submit the same on the next date.

Adjourned to 23.02.2021 before S.B.

(Mian Muhanfmad)
Member(E)

Junior to senior counsel for appellant is present. Mr.
Kabirullah Khattak, Additional Advocate General for the
respondents is also present.

Neither written reply on behalf of respondents submitted
nor representative of the department is present, therefore,
learned Additional Advocate General is directed to contact the
respondents and furnish written reply/comments on the next
date of hearing as a last chance. Adjourned to 31.03.7021 on
which date file to come up for written reply/commepts_before
S.B.

(Muhammau
Member

. 7R
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02.07.2020 . . Learned counsel for the appeliant present. g
On the strength of judgment of -this _Tr'ibunalﬂ" dated

£ 02.07.2010, handed down in Service Appeal No.318/2009, instant
appeal is admitted to regular hearing, subject to all just exceptions.

~ The appellant is directed to deposit security and process fee Within
10 days. Thereafter notices be issued to the respondents To come

up for written reply/comments on 02.09. 2020 before S.B.

0,

Chairman-

L | 02.09.2020 Junror to counsel for the appellant and Addl AG a!ongwath. :

Munawar Khan, SST for the respondents present.

Representative of the respondents 'seeks time to furnish
reply/comments. Adjourned to 22.10.2020 on which date the

] requisite repfy/comments shall positi\)ely be furnished.

_ Chair n -
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1.24.02.2019 . Appellant with counsel present. Heard.

The appellant was appointed against the project post of PTC for a
g . project period for three years vide order dated 28.06.2003.

Consequent upon the approval of the Departmental Selection
Committee, the appellant, being a PTC male local trained
candidate, was appointed against PTC post on temporary/contract

basis vide order dated 20.03.2007.
/

"Learned counsel for the appellant could not demonstrate that the

" é;f;éllant is entitled to the pay fixation w.e.f 28.06.2003.

Obport‘udity is granted to learned counsel for the appellant to

further prepare‘the brief. To come up for and preliminary hearing

on 09.04.2020 before S.B.

Member

09.04.2020 Due to pubI'ic holiday on account of COVID-19, the case
is adjourned to 02.07.2020 for the same. To come up for

the same as before S.B.



! . ) Form- A
FORM OF ORDER SHEET
Court of__ | .
Case No.- 1392/2019
S.No. Date of order Order or other proceedings with signature of judge

proceedings

1 2 3

The appeal of Mr. Javed Khan presented today by Mr. N‘oor'

1- 22/10/2019 4
Muhammad Khattak Advocate may be entered in the Institution Register.
, and put up to the Worthy Chairman for prop order please.
LI =2
05 REGISTRAR 5-\10 | 1§
S ) R
9. g U } This case is entrusted to S. Bench for prellmmary heanng tobe | .- o
: %\‘é‘ ﬁ\ put.up there on Oé/h/)l/el A
‘“ o] |
Jran . \\
. ‘ ' _ -CHAIRMAN
p4.12.2019 Nemo for the appellant.
Notices be issued to appellant and his counsel
for preliminary hearing on 13.01.2020 before S.B.
. | \ \ )
Chairman ‘
13.01.2020 Junior to counsel for the appeliant present.

Requests for adjournment due to general strike of
the Bar. Adjourned to 24.02.2020 before S.B.

Chairman




%

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

APPEAL NO. _|2 94 /2019

JAVIDKHAN . v/s EDUCATION DEPTT:
~__INDEX |
S.NO. DOCUMENTS | | ANNEXURE | PAGE.
1 |Memoofappeal | i 1- 3.
f 2. | Education testimonials A 4-7.
3 | Appointment order B 8.
} 4 | Redularization | C 9.
" |5 | Service book | | b 10- 19,
6 - | Departmental appeal E 20.
6 |Judgment F 21- 23.
7 Implementation order _ G 24,
8 |vakalatnama 25,

~ APPELLANT

THROUGH: - ) ' '
' NOOR MOHAMMAD KHATTAK
ADVOCATE S




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL .

- - PESHAWAR

- APPEAL NO. /2019

“Mr. Javid Khan, PST (BPS-12),

~ GMPS Karamat Killi, Bara, District Khyber

1-

2-

3-

4-

ceserseiamsssssesssesss APPELLANT
- VERSUS

The Director E&SE Department, Khyber Pakhtunkhwa, Peshawar.

The Director Education Merged Area Districts, Merged Area
Secretarialt, Warsak Road, Peshawar.

The District Education Officer, District Khyber.

The District Account Officer, District Khyber,

et e e e e rnraeen ras e, ReSpondents

 APPEAL UNDER SECTION- 4 OF THE KHYBER PAKHTUNKHWA
- SERVICE TRIBUNAL ACT, 1974 FOR FIXATION OF PAY w.e f
__‘-““-—-—___[____“__

28-06-2003 i.e. FROM THE DATE ON WHICH THE APPELLANT

WAS APPOINTED TO THE POST OF PRIMARY SCHOOL
TEACHER AND AGAINST NOT TAKING ACTION ON_THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE

- STATUTORY PERIOD OF NINETY DAYS

PRAYER:

‘That on acceptance of this appeal the appellant may kindly

be allowed/granted pay fixation w.e.f 26-06-2003 i.e. from
the date on which the appellant was appointed as Primary

‘School Teacher by counting the previous contractual service

of the appellant towards reqular service. Any other remedy
which this august Service Tribunal deems fit that may also
be awarded in favor of the appellant.

* R/SHEWETH:

~ ON FACTS:

Brief facts giving rise to the present appeal are as
under: o ‘ _ ’

That éppellant is law abiding citizen of Pakistan and permanently
residing at Qambar Khel Killi, Tehsil Bara, District Khyber.

That appellant having the requisite qualification and eligibility was
initially appointed vide order dated 28.06.2003 as PST (BPS-07) on
contract basis at boy’s community school Tirah Maidan, District
Khyber on the proper recommendation of Departmental Seléction



Committee. (Copiés ‘o~f fhe Education Testimonials & appoihtméht
order are attached as ANMNEXUTCusreniruiivnssrerinnierenrenerene A & B).

That later on the appellant was appointed/adjusted against regular

PST post at GMPS RAHMAT KHAN Killi vide order dated
20/03/2;007. That till then the appellant. performing his duty quite
-efficiently and up to the entire satisfaction of his superiors.

(Copiesl of the regular appointment order and service book-are
attached as annexure.................. et reonpes C&D).

That the appellant preferred Departmental. Appeal to the
respondent No.2 for fixation of his pay w.e.f. the date of his initial
appointment i.e. 28.06.2003 in light of the judgment. of this
-august Tribunal dated 02.07.2010 and subsequent order dated
16.7.2012 but the same has not been responded - within the -
stipulated period. Copies of 'thé Departmental appeal, judgment
and order are attached as annexure .................. ... E,F&G..

5- That appellant having no other femedy prefer the instant appeal

GROUNDS:

on the following grounds amongst the others.

A- That by not fixing the pay of the appellant w.e.f 28-6-2003 by the

.B-

respondents is against the law, facts, norms of natural justice and

~ Materials on the record.

That appellant has not been treated in accordance with law and rules :
- by the respondent Department on the -subject noted above and as

such the respondents violated Article 4 and 25 of the Constitution of
Islamic Republic of Pakistan 1973, '

C- That the respondents acted in arbitrary and mala fide manner by not

granting/ allowing pay fixation to the appellant w.e. from 28-6-2003.

D- That similar nature cases has already been decided by this aUgust

.E_

Service Tribunal  in service appeal N0.318/2009, decided on -

02.07.2010, wheéreby fixation of pay was granted from the date of
initial appointment. :

That under Article 38(e) of the Constitution of Pakistan, ‘19?3 state is
bound to reduce disparity in the income and earnings of the

- individuals including persons in the various services of Pakistan, thus

. F-"

not allowing pay fixation to the appellant is utter violation of the
"above mentioned Article. ’ - -

That under the principle of Consistency reported in 2009 SCMR page
1 and 1996 SCMR Page 1185 the appeliant is fully entitied for the .
relief meted out to other employees of various departments.
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G That the respondents atted in discfiminatory_manner by not counting
' the previous service of the appellant towards‘regular service/pension. :

H,-'That not counting the previous service of the appellant the

respondents violated Rule 2.3 of the West Pakistan pension Rules,
- 1963. | o o B .

I That appeliant seeks permission to advance other grounds and proofs
*-at the time of hearing. - |

‘ ‘ "| ‘ :
It is therefore, most humbly prayed that the appeal of the
appellant may be accepted as prayed for, - o

APPELLANT

PPELLANT
4z

JAVAED KHAN

THORUGH: ﬁ |
NOCR MOHA JMAD KHATTAK

SHAHZULLAH YO%\SAFZA_I
& .

’ - N;IR ZAMA/IK iyﬁj .

ADVOCATES
A
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S.No. 7231

Roll No. 131139

A 4

2

Peshatoar N, ) 7.3 iﬁaklstan

Secondary Scheoﬁ Certnfacateb Exammataon ,

Board of Intermediate aniy Secondary Edurati

Y

" '(Sczlence Group) ’

This is to-Certify that Javid Khan Son / Daughter of Wali Man Shah

and a studentof -~ Govt: High School, Jan Khan Kl"l Khyber Agency has passed the Secondary School Certificate
Examination of the Board of Intermediate and Secondary Education, Peshawar held in May/June 1998 asa Regular
candidate. He / She obtained 602  Marks out of 850 ‘and has been placed in Grade ___A Representing Excellent

The Candidate passed in the foilowmg subjects: : _ :
1. English 3. lslamiyat . ‘ 5 Mathematics 7. Chemistry

2. Urdu 4. Pakistan Studies - 6. Physics 8. Biology
He / She has been awarded Grade A on the basis of internal assessment by the Institution concerned.

Date of birth éccording to admission form March 1, 1981

.

g Y
Secretary -7

This cedificate-i |seued wnhout alteranon or erasure,
41.« Lu”‘w ,,ﬂ»"t Fh o0 - :
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Name: JAVED KHAN _ ‘
Father's Name: WALI MAN SHAH Registration No:'2003-PC-11801 Division:2nd
“ Papers Max Marks | Marks Obtained
“|..In Words -
- Persp: of Edu: & Cont Social Issues 100 Forty Two
School Org: & Classroom Manag: (New) 100 Forty One
Edu: Psychology, Gusdance & 100} -~ .[Forty Eight
, Counsehng ‘ ' ey
Evaluatlon Techniques 50 -| Twenty Eight
Curncu!um & lnstruct:on 100 "~ [Forty Eight
Functtonal Englzsh , 50 | Thirty Nine
lslamlatll,Hlstory(for non-musiirh)(NeW) 100 67 . |Sixty Seven
Method of Teaching of English ' 100 48_ Forty Eight
" Method of Teaching of Mathematics ' 100 Fifty Seven
Elec: Foundation of Education 100 41 Forty One
Practice of Teaching: 200 - {One Hundred and Fifty Four
1100 ;. Six Hundred and Thirteen
. Emors & omissions are subject to subsequent .

recuﬁcatl

: The Exammatlon was taken As a'Whole
) Exammahon held From 24-Jun-2011 to 16-Jui-2011

" Result Deciared on Tuesday, November 29, 2011
Issue Date: 01-Dec-2011

221 pm
- Computenzed by RTC

)

Chances Avatled' 1

o (Htekhar H ssam Khan}
. CONTROLLER OF EXAMINATIONS
~ UNIVERSITY OF PESHAWAR'




e Prownc:al Health Serwces Academy
¢ | Dept: of Health Govt. of Khyber Pakhtunkhwa ’
Budhni Road Duran Pur Peshawar, : s
E # 091-2650861, 2260109; Fax # 091- 2261249
E-mail: phsa _»peshawar@yabog.com. S

To be substituted by even No. & date.

. OFFICE ORDER

Ex—post facto approval is hereby accorded to regulanze the services of the

_followmg driver of Nursing School Kohat with effect from the date of appomtment

i.e. 06/12/1984 as ordered by the honorable Services Tribunal, Peshawar

judgment dated. 02/07/2010 in Servnce Appeal No. 318/2009 on the analogy of - = -

Mr. -Sahib-ur-Rahman Driver, vide Finance Department ‘letter No. BVIFD/4-
- 48/2007/08 dated 12/05/2008 and Secretary. Health letter No.- SO-1li/ 8-90/07

(Sahib-ur-Rahman) dated 21/01/2008 However arrear of pay & al\owances w1l| g
_be -admissible from 14/02!2000

R . R ﬁ Mr M'tan lra S _Di"ve'}“ I E— / 2/1994 N
] T l!.\ 061
sd- -
DIRECTOR
F/No. 215'/PHSA/Admn/Appoiritment/201'2-1 3/5517-20 Dated . 16/07/2012 .
B District Accounts Officer, Kohat. o
2. Vice Principal, School of Nursing Kohat for. comphance under . - .
' intimation to this office: T
3. Registrar, Services Tribunal Pakhtunkhwa Peshawar.
4.

~Mr. Mian Siraj Driver, School of Nursing Kohat
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Notc:-

1. Charge report should be stbritted to all concemed.

I

The appointment of the cand:dates are made purely on temporarily/ Coatract

bas:s & arc liablc (o terminatc at any “ime without any notice
3. If a candidute wishes to resign his post he will give vne-month prior notice or
his pay for one month wili be forfeited in tieu there-of.

4. They should produce their original certificates/ Domicile before taking over
charge and attested copies there-of be kept on record of the school/ Otfice
ulier proper verificution from the Hoerd/University concerned.

5. They should produce their Heaith anc Age certificale from the Agency

surgeon concerned.

6. They may not be handed cver charge if trey are below 18 years are above 33

years

7. 1f they fail to report their arrival within 15 days of the issue of this
appointment order the appointment will be treated as cancelled.

EncstuNo /2 A 77 SEL

Copy forwarded to the:-

(MR, MOHAMMAD YOUSAF)
AGENCY EDUCATION OFFICER
KHYBER AGENCY AT JAMRUD

ted 2 03
Dat __gér/ 3037

! Director of Education FATA (NWFP) Peshawar

[PF 2 ¥

fa

‘ /f-22 Officials concerned

--Agency Acccunts Officer Khyber atJ amrud
Agency Surgeon Khyber Agency at Landi Kotal .
AAEQ’s /Pay clerk concemed Local Office

AGENCY EDUCATION R
KI%R GENCY AT 19
)\/ z
2873 [o7
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To -

" The Director, Educa'tion%_Merged Area Districts, N o

~ Merged Area Secretariat, Warsak Road, Peshawar.

" Subject:

'DEPARTMENTAL APPEAL FOR FI
28-06-2003 TILL 20.03.2007

XATION OF PAY w.ef -

., Respected Sir,

~ Dated: 26.06.2019,

- With due respect
your- good self Depart
07) on contract basis
Khyber on the pro
Committee. After appo

~ started performing du
upto the entire satisfa
" basis 1 was appoint

RAHMAT KHAN Killi
performing my duty
service i.e. w.e.f.
counted. That I am fully entitle for pay fi
28.03.2003 till 20.03.2007 which has aire
employees on the judgment of the

- Peshawar. I am feeling aggrieved from
“authority by not fixing the my pay w.e.
preferred this Departmental appeal before

~+ It is therefore, most humb!
Department appeal my pay may very
service w.e.f 28.06.2003 till 20.03.2007.

it is stated that I was initially appointed before -
ment vide order dated. 28.06.2003 as PST (BPS--
at boy's community schod! Tirah Maidan, District
per reCommenqation of Departmental Selection -
intment I have submitted my arrival report and
y at the concerned station quite efficiently and
ction of my superiors. During service on contract
ed/adjusted against regular PST post at GMPS
vide order dated 20/03/2007 and till then I am
with all zeal and zest. Respected Sir, the previous
28.06.2003 till my reqularization has not been
xation for the period w.e.f.
ady been awarded to other .
‘Honorable Service Tribunal,
he inaction of the concerned

f. 28.06.2003 till 20.03.2007
your good self.

y prayed that on acceptance of this
kindly be fixed as regular

| L}ﬁjﬁ | Y\%t;_e%titzm

JAVAID KHAN
PST GMPS RAHMAT KHAN KILLI,
DISTRICT KHYBER
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A

BET ERCODYO‘FA\I\“W(LP\ SR R

BEI‘ORE THE I\HYBER PAKHTUNKHWA SERVT\,F TRIBUNAL
- ~-PESHAWAR - :

.S.ERVICE APPEAL NO. 318/2009

Date of institudion............21.02.2008 - _
_ Date~o~i.Decislon.........A... Q2.07.2010

|\ J
l\.l

Mian Siraj, Dnver Swoo‘ of Nursing, Kohat,
SATH age & P/Q Bilitang Tm\n and District Ko!.m

Vg _
- Government of NWFP (K.P.K) through Secretary Health
- Departiment Peshawar. :
S 24 ‘,'DleCT.O’ provinicial Health Services Academy, Peshawar
3- . [Accountant G°n°r 1, NWTEP (K.P.K), Peshawer.

- 4- . Dustrict Abcount Omcer T\Olu ..... it Respondents

1 —\PPEAL U\’DER QECTIO\’ 4 OF THE NWTP SIZRVTCE

...~ TRIBUNAL ‘ACT 1974 FOR FIXATION OF PAY WITH _

. EFFECT FROM' THE DATE!OF APPOINTMENT AS PER :

| NOTIFICATION DATED 30:7-2008 AS-1S DONE TO THE -
OTHER EMPLOYEES AGAINST WHICH APPELLANT
SUBMITTED HIS DEPARTMENTAL APPEAL DATED 10:

- 11-2008 BUT THE SAME IS \*01 RESPONDED DESPITE
LAPSE OF 90 DAYS. :

i A aie ...For appellant _
M \har Afghan Khetta i \Addl- Advocate General . /..For Respondents .
- Myr. Sultan? 1ai mood khattek ...Member,
My Noor A I(h.x'" ...... Member
JUDGMENT

SULTAN MEMMOOD KHATTAK MEMBER:

LcDDOl"tmems made in the zppeal. the appellant namely Mian SHE.J was
mpo inted gs Driver in Famil

amily Hezalth Project in the year 1994. On winding
ia Lhe/:, e pr ciect on 31-12-19 99, the: Finance Department crcat ed posts

VY /j}f &5}@)/’1
) |

N

{\/') i‘ ' , ¢
/‘/. . . o .
Aok

!

- W rasll> i
CATTESTE]
?7!!.}':19_ Ao

.................. '....Appellant .

According to the’ -

AR RS



fixed payv of Rs. 2500/ pe month wnhout any ‘break: Twc.
. : accordingly 2ppoeinted as Driver Nursmc Schoo! Kohat vide
- oraer. dated 19-7 199Q At that time

‘ number ofi other employees were .
s ?’{PADOH"WEC’ on '°2u ar basis ¢ but the samie was discriminated. Respondem No.
1 vide letter dated ./.lvl 700b i

. for the fixed \.mp!oyee namely Sahib-Ur- -
~ Rehman Driver intg.reguler who'is =1m|!al!y placed employee like appellant, .
“therefore respondent is requested for conversion .of all other Drivers into |
regular pay scales. The Finance Department vide letter dated 12.5.2008 gave
concwmt

of Drivers on
appellant was

ence {or convers: on for

No.1 and Ai.n_accordan
issued by responde:

|
the-

osis of Drivers on fixed pav into D"V'
QCc.l

ce with the szid concurrence. Notification was
{ 008, wherain the appellants name
! etfect, wherzas pay fixation of
¢ date of appointment. Feeling
S aepartmemai appeal on 09-11-2008,
ulated period, hance this ‘appeal with the

nt 7-52

w
e
3 cr

o |

,J

l—?

,v

",T

peal the r=sp0'1cen s be directed to fix
{initial appointment in dated of 12-5-

rs ring it at pat with the length of servi
other re lxe as may deegm fit-in
grante'u

('D
m
B
»
4]

ce with such |
circumstance s of the case may also be

)

the V.man reolv wherein *hw refuted the
d thaz ‘he case of the appellant is different
nd that he was ‘eppointed in Family

: . 1994 uil t‘n project life i.e. 31-12-1999. He was

as Driver at Nursi S¢ 2n \4-2-2000 as per entry made in his

i1 D&y 00/-P-M. Moreover he was brought to

r%u‘a* BPS-4 vide Finan Dez riment's Notification dated 12-5-2008,

Lh immediate effect. Az such he is not e entitled to the relief claimed by
‘:11 : B : .

Argumenis heard and recard perused. .

. Y N . . 4
pailant was avpointed as Drniver in the Family Health

winding up the project on 31-12-

in Nursing School Kohat vide |

per entry in the service book the

Driver at fixed pay @ Rs 23005-

per month wvide order dated 14-2-2000. In the light of

Finance
Depam-.ewt letier dated 12-5-2008, the post of the ‘appellant was

| TTE::‘Q?:’" N A@@w
,_;,L s ARVaigo s ,

—



‘consigned to the récord

n regular side, vide Nouf

auon dated 17-5- 200%
. 'DU" \\J:lLll I.-v-”

The main conterition
nce Department’s -letier

ppoiniment instead of
ed. 'empl vee. Moreover,

L
ell nr.'for_ﬁx tion .of his_pay from the: date of appommem

t oweve r..it was observed that H= wifl not be enmled to arrears up to
_30 -6-200%. ‘

" 1n view of the ab

ove the Tribunzl deéms it appropriate to remand E
v to the respondent Department with the.

1e case of the appellant
irection to consider his

with regard to entitlement. of fixation
ppowjf.mcnt in the light of the- aforesaid

hib-Ur-Rehman | Driver,: sm_ctly' in

2
his pay from the daie of 2

m
17
O
oy
73]
[¢}]
o
ey
(Vg}
™

_T

zccordance with
month of the v

zbove terms. Parnies are er. left to bear therr ywn .cOsis. File be

ANNOUNCED .~ R

wa

,'m'-%:
{1
C

W
ey

3

*L\h\. =
\.
.
X

;ixon of bls pay from the-date of -
5-2008 ‘the Sahib-Ur-Rehman,.

respondent No.2 hes also
dated 15-10-2008 to respondent No. 4-in favor of -

'n= subject within, a period of one
ler. The appeal is lisposed of in the.

i
.
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CsYase Abnad Seth: Advocate; T T
iz e ATgan Khattak, . :
CAGGE Advoeate Generall I
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S Y (i G AR LT B DS TR IR AT I
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ey, rviver, Sohoolol Budsingg, ool . s .
N N LS LT . - L .
Jollagg & PO Bilitang, N . '

L Distrie, sl e (Appelloni) )
VPR
..".'u"-.'cr:\;-'.\cnl U TIOWED CRP DY e,
azeaky Plenltie D partnenn, o ~
- Direciarg Provingcial ealily Sorvicesacadzmy, Peshawar, s .
CocAccauitant Ceenerad, MWATT (RP UL Vesiinvar, - '
oo Disvict Accounts Qflizer, Kobat, (Respoadents)
TR PVEAL LI A OF VG MWE SERVIC

CTRIDUNMALS ACT, 1971
W FINATION OF PAY WP BEFECT FROM THE DATE OF
COGINTMENMT AS PER NOTIEICATION DATED 10.72-2008. AS 1S
SNV VO TN TR e TOYEES. AGAINST  WEICH

SULRMTTTED il DEFARTMENTAL! APREAL
ATED 10152008 DT THE. SAMET 1S HOTRESPONDED
ESPITE LALSE OF 90 DAYS. Toos ‘ EE o

.

L Foroppelane T
oy .
 For respondengs

. . - e . N .
_ Sizhnoed gk ~Member ¢
Mo AL han Member |

DUDGMIENT

!

x . -]

i

- . '

SUL AR MEPURDON ELEATYA

L l
i aniae e the acpaal, hespetia woanaely Mian Sicaj, was

’|.
Frmear e vanndy dleadin Prajeet

Sl VLR e Flrones gl Srzatad posts of Deiveds on-figed
AR s 250400 por eronth, wiie any break, The appatlen was 1\'1::;':1':|in?|_v

T J..

manbue of ather wnpteyess weare” appon@ed oo regelar bus® but—the

F

AT

VAT M AT ’ '.'\c:'.)n}ir:;', o the -

nothe peae L9 Cwinding up o the said

bt vide order adated 1070089 A0 Wl

-

siorpomnied

[9%)
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~.__ - |Provincial Health Sérvices Academy
o Dept: of Health Govt. of Khyber Pakhtunkhwa
" | Budhni Road Duran Pur Peshawar, .

| B #091-2650861, 2260109; Fax # 091- 226124
E-mailphsa_peshawar@yahoo.com . |

To be substituted by even No. & date.

\

 OFFICE ORDER IR

Ex-post facto approval is hereby accorded to regularize the services of the
following driver of Nursing School Kohat with effect from the date of appointment: -
i.e. 06/12/1994 as ordered .byithe honorable Services Tribunal, Peshawar
.- judgment dated 02/07/2010 in Service Appea! No. 318/2009 on the. analogy of -
~ Mr. -Sahib-ur-Rahman. Driver,’ vide Finance Department letter No. BVI/FD/4-
. ,/48/2007/08 dated 12/05/2008 and Secretary Health letter No.- SO-III/ 8-80/07 .
.~ .(Sahib-ur-Rahman) dated 21/01/2008. However, arrear of pay & allowances will -
‘be admissible from 14/02/2000. . e S

S

Edaid

~Mr.MianSical | Drver [ o6/i2i1984

sd- -
DIRECTOR
F/No. 215/PHSA/Admn/Appointment/2012-13/5517-20

,00: .
1.
2.

Dated . 16/07/2012

District Accounts Officer, Kohat,
Vice Principal, School of Nursin
intimation to this office.

Registrar, Services Tribunal Pakhtunkhwa Peshawar.
Mr. Mian Siraj Driver, School of Nursing Kohat. .

g Kohat for compliance under .
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VAKALATNAMA

OF 2019‘

N - (APPELLANT)
Jowid Sl ____ (PLAINTIFF)
| | (PETITIONER) -

VERSUS

(RESPONDENT)

Lotecallr Dot | (DEFENDANT)

o Lwe 7M¢/ Mars

Do hereby appoint and constitute NOOR MOHAMMAD
KHATTAK, Advocate, Peshawar to appear, plead act, .
compromise, withdraw or refer to arbitration for mefus as
my/our Counsel/Advocate in the above noted matter,
without any liability for his default and with the authority to

“engage/appoint any other Advocate Counsel on my/our cost.

I/we authorize the said Advocate to deposit, withdraw and
receive on my/our behalf all sums and amounts payable or
deposited on my/our account in the above noted matter.

CLIENT

Dated. / /2019

" ACCEPTED
NOOR MOHAMMAD KHATTAK

| |
SHAHZULLAH YOUSAFZAI

& )
e
MIR ZAMAN SA

ADVOCATES

OFFICE:

Flat No.3, Upper Floor, |
Islamia Club Building, Khyber Bazar,
Peshawar City. . : |
Mobile No.0345-9383141 . B
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BE’?ORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

" Appeal No...1392/2019
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" BEYORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Appeal No...1392/2019

JAVID KHAN ittt iieretienransraeanrsstanssaananeinmrasanactasnesnanaensas Appellant
Versus

The Director E&SE Department Khyber Pakhtunkhwa and other...Respondents

Comments on behaif of Respondents No.1 & 3

Respectfully Sheweth;

Preliminary objections

- That the Petitioner has got no cause of action, Locus Standi to file the instant
Petition
~+ . That the matter in the instant petition is a close transaction as has already been
dismissed by the Honorable Peshawar High Court in W.P 4597-P/2018 decided
on 30-10-2019. | |
. That the petitioner has not added the necessary party in the instant petition
« That the Petitioner has not corhe to this Court with clean hands

- That the petitioner has concealed material facts from the Honorable court
ON FACTS

1. No comments.

2. Incorrect and baseless hence denied. The Appellant was initially appointed -
against project post of PTC on temporary basis just for three years only.
3. That initially the petitioner was appointed as PST Corhmunity School
Teacher on temporary basis under a project namely Community School
Teacher project for three years only. Later on, on the recommendation of
Departmental Selection Committee the petitioner was reguiarly »appointed on
the post of PTC but that was to be considered as a Fresh appointment as
mentioned in his appointmenf order (Copy of the appointment order
attached as annex A). |
The departinental appeal of the appellant was properly examined and
regretted on basis that the petitioner was appointed on the post of PTC on
regular basis but that his appointment was to be considered as fresh
appointment as mentioned in his appointment order. Therefore, he is not
entitled for pay fixation. Hence para No.4 is also denied.



-

On Grounds
- A. Incorrect. Hence denied. As elucidated in par'a-s. |
B. Incorrect. Hence denied. The respondent being bound by law acts in
accordance with law and while doing so no provision a#fy law has been
violated.
C

Pray

Respondent 3:

. Incorrect and baseless. Hence denied. As elucidated in above para-3.

.Incorrect. Hence denied. The matter in the instant appeal is a closed

" transaction as has already been dismissed by the Honorable

- mQ

Peshawar High Court in W.P 4597-P/2018 decided on 30-10-2019. So,

the appellant is not entitled for the pay fixation as prayed for.(Copy Of
The Judgment is Attached As C) |

. Legal, needs no comments. However the respondent does not violate

any low and provision of constitution.

. Incorrect. The case of the appellant is totally different from the one

referred in the subject para. The petitioner was regular on the post of

PTC but that was to be considered as a Fresh appointment as

mentioned in his éppointment order, Therefore he is not entitled for pay
fixation, as prayed for.

. Incorrect. Hence denied. As elucidated in above para-3.
.Incorrect. Hence denied. As elucidated in above para-3.

. That with the kind permission of the Honorable Court, The respondents

may be allowed to take any other grounds at the time of arguments of
the instant petition. |

In light of the above stated facts and legal position, it is humbly

requested that the case of the petitioners may kindly be dismissed.

Respondent 1: | (I )
p \ 4@7@/
| irector Education

Khyber Pakhtunkhwa
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BEFSRE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR,

" Appeal No...1392/2019

JAVID KHAN .............. ererree e ST teeeeners .......Appellant

The Director E&SE’Department Kh‘yberPakhtunkhwa and other...Respondents

Comments on behalf of Respondents No.1 & 3

Affidavit

We the respondents do hereby solemnly affirm and declare thaf the contents of
the .accompanying para wise comments submitted by the respondent are

correct to the best of their knowledge and behef and nothing has been
concealed from thls honorable court.

" Respondent. 1:

‘Director Education

Khyber Pakhtunkhwa

Respohdeht. 3:
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| - - Authority Letter

Mr.Munawar Khan /focal Person of (Litigation) Dist\ri,‘ct education Officer

Khyber is hereby authorized to submit parawise comments in the court on the

behalf of respondent.
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AGENCY EDUCATION OFFICER KHYBER AGENCY AT JAMRUD, 4

APPOINTMENT. ‘ - -
' Conscquent upon the selection of Depunimenial Selection Commee the ' K
following PTC Fresh (Male) local candidates of Tehsil Bara Khyber Agency ure hereby appointed’
against the PTC posts on regular basis (Non pension-uble) at the school noted against (heir name in
BPS Nu (07) of the National Pay Scale@ Rs,(3530-190-9230) PM plus usual allowances as
admissible under the Rules in the interest of public service, .

S.No [ Nume/Father Name Posteil at Remyrks )
01 Hafeezullah Amin S/o Zari | GPS  AlluDhand  Bary  Khyber | Against vagan
Jan BCS Said Rasan Kili | Agency. FTC post
i Khapur Tagrah, )
o2 ""ﬁn?-.?&‘;‘??w?x’-~murm z/0 ﬁuji PSS Waga Chara Rra Knyber | -do -
Sikundar Khan - Agency, . S
03 Najeebullah  S/o Shahbaz | GPS Zafar Kili Tirah Khyber -o
Khun Agercy..
04 Shamsudin S/o Sultan | GPS Choor Lakky Bura Kityber ~lo | '
Muhammad A Agency.
05 Khan Sher S/o Subz Ali | GPS Tandi Bughdud Khel BRara do-
Khun Khyter Apency, '
06 Musafar  Shah  S/o  Khial | GPS Sarkai Kamar Bura Khyber --dor
Noor Agency.
07 | Mukharif Shah S/o Abdul | GPS Ghori Kumar Khel Gura -
L= | Wahab , Khyber Apency.
08/' Shah  Hussain  S/o Gulat { GPS Mothray Duda Nika  Aka --doe _
_ Khan BCS Habib Shah Killi | Khel Teerah Khyher Agency. *
09| Jalalud Din S/o Shumsu Din | GPS  Hukam Khan Kili Bara -0~ -l -
BCS Shakirullah Killi Sepah | Khyher Agency. e |

0 Shuh iMuhammad S/0 Shuh | GPS Benuy  Arbab Kilic Bars | ooddons ]

~~%lm B et DS TR T, TR s e e e e ST y - TR -
et Muhammud Killi Teeruh ‘ '

Il 1 ARf Khan $/0 Alam Khan TGPS Benay Arbap Rihi Gam | oo
Khyber Agency. -
{2 Rehman  Gul S/o Abdul | GPS Sion Khel Almas RKili Bara -0
Amin BCS Huji Rasoal Din | Khvber Agenay.
Killi Teerah !
13 Rahim  Shah  S/o  Khiui | GPS Ston Khel Almas K Bar, doe o
| Badshah Khyber Agenoy.
14 Misal  Khan S0 Fazali | GPS Mothray Dada Nika AkaKhel | o
Ruhim ' Teerah Khyber Apency,
15 Juved Igbal S/o Hazrat Gul'| GPS Sarkai Kamar Bara Khyber | --do--
BCS  Koki  Khel zioddin | Agency.
Mustuk ¢
16 Amanullah S/o0 Asmatulluh GPS Ghari Komar Khel Bam | g, ]
: Khyvber Agency.
17 Muhammad Akber s/0 Hunif | GPS Khurmatang . Bary. . Khyber
L 1Ge e | Ay,
TERMS AND CONDITIONS,
. The Aprointec will tuke over charge on 17972000 (alier the ceopertie ol sehouly
alter summer vicutions) ot their respective schools. Chare rcpmi should he
subrnitted 10 al! coneemcd. : )
2. 'T"hc appoinlmcm of the candidates is mace purcly on wmporery basis and is
liable to terminate without assigning any notice. )
3f the candidaic wishes to resign his post he will be give ane manth prioe nonee
or hfs pay for une month will ke farfeited in lieu thereof, »
o g:ﬁ;:ed}?g:i(zz‘los;e?aé;ﬁ‘fml>lr1fh.hN1C ;'md Domicile cemiricale should be checked
on record of the school;o?;r;z, e post and atested copiey thereal Mty be kept
ol / 0’7/22?%} :Tr::ijs:ld produce their Health und Age cenificute from the Agency Surueon .
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They may not be handed over charge il he iy below 18-years and abave 36
yeurs.
7000 tney Tuils 1o report their arrival within 1S-duys

Sol e dssae ol s
appointment arder ther it will be treated as cancelicd,

8. No salary may be drawn belore thic verifications of all the westimon; s from the :
quarter concemned. _ . °
9. 1 any technicy! fegal flaw is pointed out, the appointment will st s
cuncelled, .
10, Tht.) will not be entitled for pension/commutation and G. PIFund cmaojuments o
pcr Govt: poltLy However they are entitled fm C P Fund., - o
Tt .-.--‘.ﬁ..u o L e
. (HASHIM KHAN) "
AGENCY EDUCATION OFTICER
KHYBER AGENCY AT JAMRUD
Endst Nod3 6@ — 532 LJfE.SIiIb'./CJ'JVOIvHl/Khy. + Dated J;nmrud'|hc“_{_z__1w212()()‘)
Copy of the ubove is forvarded 1o the:- '
I, Dircctor of Educution FATA (NWFP) Peshawar, '
2. Politicul Agent Khyber Agency at Peshawar, :
3. Agency Accounts Officer Khyber at Jamrud. .
4. Agency Surgeon Khyber Agency ut Landi Noial
3. Principul/Meudmasiers concerned.
c L 6. EMIS Computer cell locul office. I
, 1.0 Candulutes concerned. ' H )
: 7 )
a . RO
LR e T SRR T v b --—-‘::.._. Cemar oLt e ' / _,,./ § L~
_ AGEN(:\ EoUC .-...L'Tx OFFiCTR
KHYBER AGENCY AT JAMRUD
. l'/¢ P e . ; ,"‘, .
S T e ey
— ! T !
[ 3
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(Juilic Jal Pepurtinieni) . -

W Nu. 4597-2/2018 alongyith
CIV Mo, 2293072089

"9".?-(593.’@5.“”
' Date of henring:  30.10.2819

Detitigner: -_(Auzar Gul & J,:_____)___Q_l{ :
Mrﬁnmmﬂnh Marwat, Advacaie, -. . -

am et LT

Febpo:u{mrsJDuecior Education fALA & ok

o - . ,'

others) lip' My, Rab Nawaz, K, (lAG

feve (i

MQJAML\_ADI L_!_\Ullﬁ K31 sl:l,J The

Department of Bthj.ca ion lATA An order {0
LN aise literacy level, taunched 'a project of
SN Com:nwni'ly Schools under FATA Annual

Development Program in the year 1998 till

20.10.2010 whercin 046 schools were opened

. g towad 1917 (02 per achool) were appointed . ’5
B ', s y ' I“-o
oy ® V' I xlllu.c,z"ij inchnling. Lhe p\.liilmw 1 AN
/...‘. y - L ,. N )
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a d '4.,“.‘ " . ' .

Scanned with Can




funetional schooly, it wag dectded to cloge the

sume ng the tenchers: were getting salarien

without performing their duties. In meeting of

Standing, Committee of SAFRAN held on .

21,.1'2I.20H, it was decided that the FATA
Sccrct,:iljiat should regularize the services of
Commu{n'uy School ,fcacim_grs from their initial
‘ re;’mifm'einfvidg letters dated 16.01.2012 and

R

2‘6.04.20!2. Aftet. ap@rox'al'of Sumunary by

“the GOVe;i'mmé'nt of Kl:xyb'cr Pakhtunkhwa, the

~-Community School teachers vere _,adjuste'd_

uguinst regular posts of PST BPS-07 and in

(his respect, the Secrelary Social Sestors

Départmml FATA ‘isSued‘ notification on

were  subsequently

| '_l..05.20 12 and - they

which 'Lho‘

ot T raele

Scanned w
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petitioners (iled representalion but the aame. .

Wi rug,rchtlcd on 29.08,2018, licnee, this writ

petition preferred by then under Article 199

of the Constitution of the Islamic Republic of

Pakistan with the  following  perspective

I

¢

rsi-

“It is, therefore, most humbly prayed that

“on acceptance of (his IWrit Pettion, n

exercise of the exsraordinary
constitutional jurisdiction, this Ion’ble
Court nay graclously be pleased to:

.

Declare  nofification . dated
29.8.2018 of the It No. 01 fo be:
iliegal, * lmproper, - unjust,
«lscriminatory, “malafide,
without lawful awthority and of

- no legal effect,

Direct the 'au!lwn'lvy to regularize

“the Initlal - service of ihe

~ petitloners  rendered in  the

Communlty Schools 1o the
regular service for pensionary
and other benefils.

Auy other wrlt/order/ direction
deemed proper and Just in the
circumstances of the case be

" also issued/ordered/ glven.”

aving  heard arguments  of

!cm'ncd-couusc\l for tho petitioners and leared

AAG on Lehalfl of the ofﬁqinl. respondents,



pecord with their valuable assistance gone

through.

3. Tho respondents 'wérc on high-
alert to submit their comments accordingly,

the rtespondents’ No, 1, 2 and 5 jointly

~ submitted their. para-wise comments. True,

that the petitioners were initially appointed in
the project of Comm.u'nity Schools under the
FATA Annual Development Program in the

ycar 1998 wherein; 1912 teachers (02 per

'sc‘hool)' - were éppoir}lcd -ingzluding the

pelitiéﬁérs on PST Pbst_s ;m tﬁé year 2003 but,
due .'to'the'law ér‘fd 'order si}tuatio'n in FATA;
some schools w§r§ ﬁon-functional but ’evcjn'
then the petitioners ‘were fpgglgrized after
fu_lﬁllihg-( all tho: codal formalites by the

respondents,  Now there arises fuctual

controversy that the community schools were

functional or non-functional in FATA,; thus, it

&l

[
T
U
, '“‘,1' )
R :4.-

e
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lends to fuclual conlroversy to uu,crl(lcclm'c.
that the schools ‘were functional “or -non-
functional, The writ petition in ‘vicw of fuctual-
controversy 18 not st all maintainable. The
consti'tut‘.ional jurisdiction of this court would
scriouély be Larred ds such like controvcrls)'
can be agitated beforAc the Civil Court. In
support of the matter bci‘ng of [factual
controversy wisdom is derived 'f:o'm 2005
PLD 347 Supreme Court titled Mst. Irshad

Begum and 2 otliers vs Muhanunod Arshad,

-2005 PLC 366 Supreme Court titled Perver

Alam vs Pakistan Dairy Products (Pvt) Ltil,

Karachi, 2005 SCMR 1650 Supreme Court

titled- .Mu!um:huul Ayub vs  Ghulam

Muligmmad, 2005 SCMR 1542 Shprcmc

Court  titled  Muhammad — Ramzan - vs

{

Additional - District Judge, Multan, 2004

L’LC‘2013 Supreme _Court titled “Ring



Aluned Malik vy Adndnlsirator, n’!lmfc/pll{ ‘ Pf 12

Corporativn Bahwwalpur, 2004 SCMR 1602
Supreme_Court titled Mulianunad Safdar

Abbasi vs Aamir Yar Mallk, 2004 SCMRR -~

1521 Suprome Court titled Mst. Hanifu Jibl

vs. Munawar Almad, 2004 _SCMR 979

Supreme_Court titled Mirza Abdul Relimar

vs Deputy Commissioner/ Returning Officer,

AAuock and 2003 SCMR 225 S._u.pt"emc-Court

thlea Commdnd!ng Officer, Frontier AI—V-or/cs
Orgarx(zaffo:t, ' Karqclu' s Haji Abdul |
lj’ahge;i.

4, - Inview 6&’ the abpve,. this, pgti}ioxm;

hes no force, which is hereby dismissed.

Announced,
Dt:30.10.2019

35C )
G",,/F*"_‘.é—— |
" JUDGF

..l.'.
Tk
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