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BEFORE THE KHYBER PAKTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 1874/2023

Hamayoon S/0 Muhammad Yousaf Khan R/O Village Runyal Tehsil Matta,

District Swat. Appellant
Versus

Government of Khyber Pakhtunkhwa through Secretary Elementary and
Secondary Education Peshawar. e

Respondents ' Khyber Pakhtukhwa
Serviee Tribunal

Parawise Joint Comments on Behalf of the Respondents 1-3: ;. B! D
Respectfully Shewith ~
Preliminary Objections pawa 25210203
1. That the Appellant is not an aggrieved person within the meaning of
section 4 of the Service Tribunal Act, 1974. ' ‘
2. That the Appellant has no cause of action / locus standi.
3. That the Appellant has not come to this Honorable Tribunal with clean
hands.
4. That the Appellant has filed this instant Service Appeal just to pressumze
the respondents. :
5. The present Service Appeal is liable to be dismissed for non-joinder/mis-
joinder of necessary parties.
6. That the instant Service Appeal is against the prevailing law and rules.
7. That the Appellant has filed this instant Service Appeal on malafide
motives.
8. That the instant Appeal of the Appellant is badly time barred.
9. That the instant Service Appeal is not maintainable in the present form,
and above in the present circumstances of the issue.
10.That the departmental appeal annexed with instant Service Appeal is
without any diary number and date. And even without any sign of the
Appellant. :
11.That the Appellant has estopped by his own conduct by remaining absent
from his duty for a long period.
12.That the Appellant has concealed the material facts from this honorable
Tribunal. '

FACTS
i.  That this para pertains to record.
ii. That this para pertains to record.

iii. That th1s Para is correct to the extent of grant of leave, the rest of the para is
incorrect and denied. In fact, the Appellant concealed the material facts
from this Honorable Tribunal. The Appellant availed leave in the following
periods:

1. 07-11-1998 to 07-05-2001 (881 days) L.W.P
2. 01-06-2021 to 30-04-2002 (334 days) L.W.P
3. 01-05-2005 to 31-07-2005 (92 days) full pay
4., 01-08-2007 to 13-07-2009 (730 days) L.W.P




iv.

vi.

()

Meaning there by that the Appellant availed 2037 days of leave (5 years 7
months and 2 days)and still remained absent until 21-09-2010. (Absence
from duty memo annexed as annexure A)

That this para is irrelevant to the present issue. However, it is clear from the
stance of the Appellant in this para that he remained absent after getting so
many leaves. It clearly means that since 1998, the Appellant did not
perform duty and often remained absent or on leave.

That this Para is incorrect and denied. On one hand the Appellant states that
he has been removed from service after his superannuation date and on the
other hand he states that he reported to his duty station and he was handed
over removal order 22.06.2011. It clearly means that the Appellant has not
attended his duty station before 22.06.2011 or his superannuation
date/retirement date. The Appeliant submitted affidavits on legal stamp
papers along with applications that he will remain in Pakistan and will not
leave the country time and again. Accordingly leave was accorded to the
Appellant. And affidavit was submitted by the Appellant to the effect that
he will attend the education department every 3 months but he failed to do
so. After expiry of his leave, the Appellant submitted another application
through his son Waseem Abbas Khan for another one year leave w.e.f 14-
07-2009 to 13-07-2010 but his application was not allowed and he was
directed to resume his duty. The Headmaster of GHS Nazar Abad Swat was
directed to ask the Appellant to resume his duty immediately otherwise
disciplinary action would be initiated against him vide letters dated 07-12-
2009 & 22-07-2010. The Headmaster concerned issued written instructions
through special messenger on the home address of the Appellant but the
Appellant was not present at home and his brother received the letters on
16-12-2009. The Appellant failed to resume his duty. An enquiry
committee was constituted and statement of allegations was issued which
was received by his brother Mr. Mumtaz Ali. The enquiry committee
conducted a detail enquiry and it was found that the teacher concerned is
out of the country and as per the statement of the other teachers of the
school that the Appellant is in Canada. Notices were issued and finally
notice was published in daily Mashriq dated 15-01-2010 but the Appellant
failed to resume his duty. Enquiry committee recommended removal from
Service under special power ordinance 2000. Show Cause Notice was
issued dated 21-01-2011 and finally removal order was issued vide order
dated 22-06-2011 after observing all codal formalities.(Affidavits,
Applications, Notices, Teachers Statements, Daily Mashriq Publication
Notice, Statement of Allegations, Enquiry, Show Cause Notice annexed
as annexures B,C,D,E,F,G,H& 1)

That the departmental appeal of the Appellant has not been found in official
record as it is without any diary number and date and even the Appellant
has also not signed it. It is also worth to note that the Appellant states that
he filed departmental appeal which is undated and unsigned but the removal

order was issued in the year 2011 while the Appellant approach this

Honorable Tribunal in the year 2021 after a lapse of 10 years.




Vii.

viii.

ix.

a.

&)

Correct to the extent of judgment dated 02.05.2023. However, the rest of
the para is incorrect and denied. The departmental appeal though badly time
barred and without any merit, has been decided by the Appellate authority
on the directions of this Honorable Tribunal and rejected his appeal being
meritless. ,

Incorrect and denied. The respondent department rejected the departmental
appeal of the Appellant after considering all available record on file under
the relevant rules and law. As for as the retirement date/superannuation date
is concerned, it is worth to mention here that proceedings were already in
pipe line and show cause notice was issued to “him before his
superannuation date. Therefore, he cannot take any benefit of such
technicalities.

The instant Service Appeal of the Appellant is bereft of any merit, hence,
liable to be dismissed inter-alia following grounds.

GROUNDS

Incorrect and denied. The Appellant is not entitled for any Service
benefits/pensionary benefits as per available record and nature of the case.
Incorrect and denied. The respondent. department rejected the
departmental appeal of the Appellant after considering all available record
of on file under the relevant rules and law. '

Incorrect and denied. The respondent department has acted in accordance
with law, rules and policy.

d. That this Para is the repetition of above paras, hence, no comments.

That this Para is the repetition of above paras, hence, no comments.

It is therefore very humbly prayed that the instant Service Appeal of the
Appellant may be dismissed with cost in favor of the respondents.

ELEMENTAR
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BEFORE THE KHYBER PAKTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 1874/2023 .
‘Hamayoon $/O Muhammad Yousaf Khan R/O Village Runyal Tehsil Matta,
District Swat. e Appellant
Versus

Government of Khyber Pakhtunkhwa through Secretary Elementary and
Secondary Education Peshawar. e
Respondents

AFFIDAVIT

I, Hussain Ali Legal Representative, do hereby solemnly affirm and declare on
oath on the directions and on the behalf of the Respondents that the contents of the
comments are true and correct to the best of my knowledge and belief and nothing
has been kept secret from this Honorable Tribunal. It is further stated on oath that
in this appeal the answering respondents have neither been placed ex-parte nor
their defense has been struck off.

HUSSAIN ALI LEGAL REPRESENTATIVE
0/0 DEO (M) SWAT




GOVERNMENT OF KHYBER PAKHTUNKHWA
ELEMENTARY & SECONDARY EDUCATION DEPARTMENT

Block “A” Civil Secretariat, Peshawar Phone No. 091-9211128

AUTHORITY LETTER

__——————'_

It is certified that Hussain Ali, Legal Representative Office of District
Education Officer (Male) Swat, Elementary & Secondary Education Department is
hereby authorized to submit para-wise comments and attend the Service Tribunal,
Camp Court Swat on behalf of Respondent NO. 01-03 in Service Appeal No.
1874/2023 Title Hamayoon Vs Government of Khyber Pakhtunkhwa & Others on

the eve of each hearing till the disposal of the instant case. g .

q

entary & Sécondary Education,
Department.
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~$¥ICE QETHE EXECUTIVE DISTRICT OFFICER @ O

LAY
P o
Te
The District Coordination Officer,
Swat at Gulkada.
Subject: ABSENCE FROMBUTY
Memo:

Tt s submiteed that one Mr. Hamayoon CT GHS: Nazar Abad CT proteeded on
jeave thhout pay for the period from 01.08.2007 to 13.07,2009 {730 days). He then
applied for extension in his leave for further period up to 13.07.2010 In asbsentia, His

_application for - extension in leave was rejected vide this office No. 5630 dated
19.10.2009 and he was directed through the Headmaster to resume duty. .
- He was then directed through the Headmaster vide th:«; office letier No, 10909 dated
07.12.2008 to ioln duty Immediately but in valn.
The teacher concerned was once again directed thmugh the Headmuster GHS5: Nazer
Abad vide this office metma No. 22.07 2010 to repcrt for duty but he failed to do so.
A preliminanty enguiry was constuuted agamst him and Mr. Muhammad Ibrzhim
tieadmastar GHS: Shawar Was dppomted as enquiry oﬁ’ cer v;de this off‘ce No. 16652:53 ’
dzted 04.08.2010, ' : SRR
" The enquity officer has sutm 1tted hls report vide | !\o Nnt dated 23.08. 2010. The
enquiry officer has piroposed | compulsow ret:rement of the accused,
In this connection it is addmci for yot.r mné informatzon t%‘aot. .

a * appoiatment of the teacher iS“ 13 10 1982, ‘

. During the ent're service h's avatled

Leave fur the following perleds: -

With effect from: 07.18. 1998 to 07.05.2001 *Said?ys {L.wp)

With effect from: 01.06,2001 to 30.04. 2002=334days (LW.P)

With effect from: ‘ 01.05.2005 to 31.07.2005=082days ('Fuu Pay)

With effect from: {11.08,2007 ta 13.07.2009=730days (LW.%)
Total leave availed in days: : =2037 days

The leave availed by the teacher concernsd s more than five vears and he is
it absent from duty since 14.07.2009. .
It is therefore submitted that action under the Remaval fmm sewice Ordinance i
2000 mey he taken against the leacher ;cncemed please. '

« S
= :
-

| EXECUTIVE DISTRICT GFF!
| < 0 ELEMENTARY AND SECOND,
o | ‘ © EOUCATION SWAT

e wem/ /w // Head Kzl | ‘
;Zd',‘,_% /}f . Shdwar, Dist Swat _
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be unable to perform my duty regularly. . lf
© ¥indly grsnt me fwo and hall years leave vxithout pay'.
I shzll be very than‘c full to you. ) , -
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_ s\,
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DISCIPLINARY. ACTION,

b, Kanran Kelussan- K, Disteict Coordusting Officer Swat, as Competent Authprity
s of the opipion dus My, Hannynus 1han (L Gavernment 1Heh Schoal Nagar
Abat, St Do vesidered frinell fables to be provecded againg 83 e conmitted the
followiog acksf Onsissions within the muaning of Seetion of the North West Frantier : k
Praviinee Refoval frot servies (Specia) Moy Ordinnuee, 2000 - €
STATEMENT OF ALLEGATIONS. (JW\VQ
o

As veparied by ihe Bxcoutive Disteiet Officer, Elementary
and Secondary Eduvation Swat that you remained absent
frons dutios with cifect from 14-07-2000 titj-diite without
prior permissionsa pproval of the competent authority.

2. For the purpese of seeutinizing ihe conduct of the said accused with refercnes to the
ahove sllegations, an cnquiry commitice consisting of the following is constituted under
Section3 of the Crdigansc '

1 Mr. Kmneen Khan District Officer Elems and
Secondarylducation Swat :

2) Mr, Taj Muhammad Khan Superintend Office of the
.- EDO Clementary and Secondary Educafion Swat,

v
¥

3. The enguiry comoutiee shall in accordance with the provisions of the Ordinance,
provide reasonable opportunity of hearing tu the accused record its findings znd mwake
within 15 days of the receipt of s order, recommendaiions fo pupishment of other
appropriate action against the accused.

4 The accused and o well conversant repeesentative of the depurtment shall join the
proceedings on the dais, time sud place fixed by the enquiry committes, :

 (KAMRAN REHMAN KHAN)
DISTRICT coo?mmnow OFFICER SWAT.
. " .
No. o\~ mamcoiEsts. “ Dated helle\ 1_r010.

Caypy forwarded to:-

Mr. Taj Mubanuuad Khian, Superintendent Officer of the EDO, Elementary and
'?‘_zzzgg:e;dﬁftaf;ﬁon S:vvfst"fo; ‘iu\i;i ;x;t';ng proseedings sgainst the ecoused
. ~ r the pro R val Iy otV i }
e 00, provision of NWF? Removal from service (Special Power}
3)  MrHamayoun Khan CT GHS Nazar Abad, Swal C/O EDO Elems and Secy:
lj.du: Swat with the Direction to agpear before the inquiry comumnitter, on the datt;
time and place fixed by the Conunitiee for the purpose of eoquiry pm::ecdings. ’

/. 1.2)  Mr.Kameen Khan District Qifiver Clamentary and Secondary Education Swat and

4) Caecutive Distrivt Qificer Blemenfary and Secondury Education Swat witl the

lriqucst to detail # Departmental Representative well conversant with the facts of
the casc alongwith relevant record o assist the mguiry commiltee dufing the

inquity proceedings.
|
» . %
‘ _ |

DISTRICT COORDINA
ISTRICT COORDINATION ?FF!CER SWAT.

B be e partee et

Scanned with CamScanner
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OFFICE OF THE EXECUTIVE DY
CE OF THE EXECUTIVE DISTRICT OFFICER ELEMENTARY AND SECONDARY
EDUCATION SWAT

P P W
Z‘ * . « “

TITLE:

ENQUIRY AGAINST MR. Hamayan CT GHS; Naaar Abat SWAT.
g?:e of Entiuiry: 23 December 2010,
‘fim;g ‘i.;{i:giazar Abad Swat. i
iy , g yat. :
Name of Enquiry Officer: Kameen Khan D.0 (1) Elementary B Secondary Ed“@s‘g‘sﬂt‘ ;
Coordinator: Haf) Muhammad Rasoo) Khan Assistant of0 EDD (E&H
i

In compliance with the orders of the District Coordination Officer Swat vide htf u:f;zi
\eter No. 22601-04/24/DCOJEst: dated 16.41.2010, 1 the undersgned accompan’=d ‘”;0 6 10
Muharemad Resool Kian Assistant local office visited GHS: Nazar Abad Svet B1
enqulty It the case agalnst the above named acoused. ’ :

s of enquiry and
he school staff was present, The accused teacher was found absent o}: tb; d::; s ld o e
as suth he Ts absent from duty wWithaut ganction since 14,07.2009. The ey bt 25 o
enquiry officer that the teacher concernad was divected tme and again to 30
was tut of country therefore he was net able to report for ity

; tnce then and
As per statement of the staff of the school, the accused I not In the country §

is in Canada.
according to the quastionsar filted by the in charge of the schoot the sceused is in Canada.

QONcauszo_ﬂL&meibignnn};gﬂ, -
T Is obvious fram the staterment of the staff and In charge of the schoal that the sccused i not

interesting In service as he remained cut of station for about SEVEN YEARS, According to the
" record the accused availed totat 2037 days (5 years, 7 moniths ard 2 days) teave tn his 16 years |

and 01 month szrvice, Ang now he is Zhsent since 14.07.2009 1o date, Thres call notices were

also issued to the accused to join his duty with In 2 stiputated period but he could not join his

duty {Cony of notices aﬁache;‘); The accused was also directed through 8 geaeré! press notice

regarding absence frem duty “The Daily Mashrig” dated 15 January 2010 to resume duty within

fifteen days of the publication of the notice bt in vain {Copy of paper altached).

In the light of abova facts U accused is nemesis for a major pendlly le. Re‘movat. from service

{Special Power) Ordinance 2000 as thera Is not any type of feave afl bis credit and he remained

willfully alssent from duty. Yn view of his continuaus willful absence he tmay either be terminated
or compulsary retired from service.

(IKAMIN KHAN)
ey o D RICT OFFICER.
MU A A | Y & SECONDARY. EDUCATION SWAT
oo ST {EHQUIRY OFFICER) /
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()‘F:‘.':l:" L ’
OFFICE OF 115 Dis iy COORDINATION OFPICER SWAT AT og;,mnfx -

' \’}"0% : A s, Dated the "LX AN

SHOW CAUSE NOTICK. | Cﬁi
i, lxmman lwiamn Khan Distriet Coordination Officer Swat as Compethe Authority

under the North Weat Frontier Province Removal from Service (Special Powers)
Ovditamrer 20t theretmmier veloged 1o ag the said Ordinance), do hereby charge you
Mr, Hamavoon CT GIIS Nazar Abad, Swat as follows:-

Q}

(2} That conscguent upon the completion of inquiry A
conducted ai,«mst you by the Inquiry Commitiee for -
which you were given opportunity of hearing.

(b} ‘On guing through the findings and recommendations of the

- Eoguicy Committee, the material on yecord and other

commected papers including vour defence biefore the said
Cunitees,

§ am satisfiod that yon tave committed,
of the said erdinanec:-

¢ Sollowing sew/omission specified in’section-3

‘Asreporied by Exceutive District Officer [ementary and
Secondary Education Swat, that you remained absent from
duties with cifeo from 14/7/2009 1l date, without prior
Perdssion/approval of the Competent Authority.

anma b AAARE
e, St e A BarmsAARSAREs SAARS TS

Jo Anresaltthereaf Loas Con aperent Authurity, have tentstively decided (o irapose
apon yuu the penalty of “REMOVAL FROM SERVICE" ander Section-3 of the said
ordinanee, N : -

3+ Youape, thercfore, roquired to show cause as to why the aforesaid penalty showld
nat be imposed upor you,

4- dne e pit lo dhis notice 1§ reee peed within [ificen days of its delivery, in the
aermal couese of chrousatances. it shall be presumed that yon have no defence 1o put in
and in that case s expar W action, shall be taken againgt you. /

5- You @ also advised to appear in person on 28/1/2011 for hearing before mamr
penadty of remevalidismissel from service is imposed.

v B b copy ol the Tindings of the Inquiry Committee is enclosed.

To, My, tamayoon CT. DISTRICT COORDINATION OFFICER Sfmv'
GIIS Nawar Abud Swat, (COMPETENT AUTHORITY), 4
A0 1BO Sleme und Secv:
Edued(Grmogar
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